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L  Definitions  and  Distinctions. 

A.    DEFINITIONS. 

Bishop's  definition  of  sale:  "To 
transfer  the  ownership  for  a  valuable 
consideration,"  and  Benjamin  on  Sales: 
^•The  transfer  of  the  absolute  or  gen- 
eral property  in  a  thing  for  a  price  in 
money."  Quoted  in  Cohen  v.  King 
Knob  Club,  55  W.  Va.  108,  112,  45 
S.    E.   799. 

The  most  satisfactory  defxnitioii  o{  a 
consummated  contract  for  the  sale  of 
a  personal  chattel  will  be  seen  in  13 
Gratt.  109,  Chapman  v.  Campbell.  It 
is  "where  there  is  a  contract  for  an 
immediate  sale  of  a  chattel,  and  noth- 
ing remains  to  be  done  by  the  vendor. 


as  between  him  and  the  rendee,  the 
vendor  immediately  acquires  a  prop- 
erty in  the  price,  and  the  vendee  a 
property  in  the  goods,  and  then  all 
the  consequences  resulting  from  the 
vesting  of  the  property  follows,  one 
of  which  is,  if  it  be  destroyed,  the  loss 
falls  oa  the  vendee."  Hobbs  r. 
Steamboat  Interchange,  1  W.  Va. 
57,  €«. 

Where  the  buyer  ia^ires  of  the 
seller  what  price  he  will  take  for  the 
chattel,  to  which  he  replies  that  he 
will  take  a  named  price,  and  the  buyer 
says  he  will  give  it,  the  court  said: 
"It  is  difficult  to  conceive  how,  by  acts 
or  words,  they  could  have  given  a  bet- 
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tcr  definition  or  more  appropriate  illus- 
tration of  a  contract  of  an  immediate 
sale."  Chapman  v.  Campbell,  13 
Gratt.  105. 

In  order  to  evade  the  liquor  law, 
the  defendant  sold  coupons  with  the 
tickets  attached,  and  received  the  price 
thereof  in  money,  then  the  purchaser 
of  the  coupon  would  go  to  the  general 
manager,  the  vendor  of  the  drinks,  and 
deliver  to  him  two  tickets  from  a 
coupon  for  a  drink  of  whiskey  or  one 
ticket  for  a  glass  of  beer;  held,  this 
is  a  sale.  Cohen  v.  King  Knob  Club, 
55  W.  Va.  108,  112,  46  S.  E.  799. 

B.    DISTINCTIONS. 

1.    Between  Sale  and  Bailment. 

In  GeneraL — The  distinction  between 
1  bailment  and  a  sale  is  that  when  the 
dentical  thing  delivered  is  to  be  re- 
lumed, though  in  an  altered  form,  the 
contract  is  one  of  bailment,  and  the 
title  to  the  property  is  not  changed. 
But  when  there  is  no  obligation  to  re- 
turn the  specific  article  either  in  kind 
or  identity,  and  the  receiver  is  at  lib- 
erty to  return  another  thing  of  equal 
value,  he  becomes  debtor  to  make  the 
return,  the  title  to  the  property  is 
changed,  and  the  transaction  is  a  sale. 
Reherd  v.  Clem,  86  Va.  374,  10  S.  E. 
504. 

"*(1)  Contract— Whether  a  Sale  or 
Mere  Bailment.  Where  the  identical 
thing  delivered  is  to  be  restored  in 
the  same  or  an  altered  form,  the  con- 
tract is  one  of  bailment;  but  when 
there  is  no  obligation  to  restore  the 
specific  article,  and  the  person  receiv- 
ing it  is  at  liberty  to  return  another 
thing  of  equal  value,  he  becomes  a 
debtor  to  make  a  return,  and  the  title 
to  the  property  is  changed — it  is  a 
sale.'  The  same  law  is  laid  down  in 
Benjamin  on  Sales  (6th  Ed.,  p.  5),  in 
these  words:  *On  the  other  hand,  it 
is  now  well  settled  that  if  the  contract 
clearly  contemplates,  either  by  ex- 
press provision  or  by  established 
usage  of  the  business,  that  the  iden- 
tical   thing    received    will    not    be    re- 


turned, but  only  its  equivalent,  either 
in  the  same  form  received,  or  in  some 
manufactured  condition,  or  else  paid 
for  in  money,  at  the  option  of  the  re- 
ceiver, the  transaction  is  a  sale  or  ex- 
change. The  title  passes  immediately 
on  delivery,  and  the  risk  is  on  the  re- 
ceiver.' This  law,  while  it  holds  good 
as  to  certain  kinds  of  bailments,  has 
no  application  whatever  to  that  class 
of  bailment  known  as  'consignments 
for  sale,*  and  was  therefore  improperly 
applied  in  the  Illinois  case  above  re- 
ferred to.  To  so  apply  it  is  to  do 
away  with  all  bailments  with  power  to 
sell,  because  there  is  no  obligation  in 
such  case  to  restore  the  specific  ar- 
ticle, but  only  the  value  thereof  in 
money,  after  a  sale  is  made  by  the 
factor  or  consignee,  or,  in  case  no 
sale  is  made,  then  to  restore  the  spe- 
cific article;  and  the  law  quoted  above 
from  the  fifth  page  of  Benjamin  on 
Sales  would  be  directly  in  conflict  with 
the  law  quoted  from  the  seventh  page 
of  the  same  work,  but  to  give  the  con- 
struction given  in  this  opinion  is  to 
render  both  pages  harmonious." 
Barnes  Safe,  etc.,  Co.  v.  Bloch  Bros. 
Tobacco  Co.,  38  W.  Va.  158,  18  S.  E. 
482,   484. 

lUustratiye  Cases. — But  in  an  early 
case  it  was  held,  that  where  wheat  is 
delivered  at  a  mill  to  be  ground,  upon 
an  agreement  that  the  miller  shall  re- 
turn to  the  farmer  a  given  quantity  of 
flour  for  so  many  bushels  of  wheat,  the 
miller  is  a  bailee  and  not  a  purchaser, 
notwithstanding  the  fact  that  the  miller 
is  not  bound  to  return  flour  made  from 
that  identical  wheat,  but  flour  of  a 
certain  quality  made  from  any  wheat 
in  the  mill.  Slaughter  v.  Green,  1 
Rand.  3,  10  Am.  Dec.  488,  and  note, 
where  this  decision  is  reviewed  and 
criticised.  In  Smith  v.  Clark,  2 
Wend.  85,  the  court  said,  that  Slaughter 
V.  Green,  1  Rand.  3,  was  a  hard  case, 
and  has  made  a  bad  precedent. 

H.,  indebted  to  P.  on  forthcoming 
bond,  solicits  him  not  to  move  for 
award    of    execution    thereon,    and    to 
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take  flour  for  the  debt;  which  P.  re- 
fuses to  do;  but  it  is  at  last  agreed, 
that  P.  shall  send  H/s  flour  to  his  own 
commission  merchant  at  Richmond,  to 
be  by  him  sold  there,  and  the  net  pro- 
ceeds to  be  applied  to  H/s  credit  on 
the  bond;  P.,  in  March,  sends  the  flour 
to  R.,  consigns  it  to  his  commission 
merchant,  and  directs  him  to  sell  it,  and 
remit  proceeds  in  May  to  himself  at 
Baltimore,  where  he  should  then  be. 
The  merchant  writes  to  P.  that  he  has 
received  and  sold  the  flour,  and  will 
remit  proceeds  to  him  at  B.  accord- 
ing to  his  directions;  but  before  time 
appointed  for  remitment,  the  merchant 
fails,  and  the  money,  without  any  fault 
of  P.  is  wholly  lost.  Held,  that  H. 
must  bear  the  loss.  Harpers  v.  Patton, 
1  Leigh  306. 

2.  Between  Sale  and  Contract  of  Hire. 

The  principal  difference  between  a 
sale  and  a  hiring  is  that  in  the  former 
case  the  owner  parts  with  the  whole 
proprietary  interest  in  the  thing,  while 
in  the  latter  he  parts  with  it  only  for 
a  temporary  use  and  purpose.  In  a 
sale  the  thing  itself  is  the  object  of 
the  contract;  in  a  hiring,  the  use  alone 
is  its  object.  Baldwin  v.  Van  Wagner, 
33  W.  Va.  293,  10  S.  E.  716. 

3.  Between  Sale  and  Gift. 

A  gift  is  a  contract  without  con- 
sideration. But  a  sale  is  a  contract  for 
a  valuable  consideration  paid  or  stipu- 
lated; though  sales  may  be  inferred 
from  the  circumstances  without  ex- 
press proof  of  any  consideration. 
Hansbrough  v.  Thom,  3  Leigh  147. 

In  detinue  for  slaves,  the  question 
being  whether  a  contract  between 
plaintiff  and  defendant's  testator,  was  a 
g*ft  or  a  sale  of  the  slaves  by  the  latter 
to  the  former,  the  defendant  demurs  to 
the  plaintiff's  evidence.  Held,  the  evi- 
dence states  facts,  from  which  it  may 
fairly  be  inferred  that  the  contract  was 
a  sale,  though  there  was  no  express 
proof  of  any  valuable  consideration 
paid  or  stipulated,  and  that  therefore 
it  was  a  sale.     Hansbroug^i  v.  Thom, 


3  Leigh  147,  citing  Pleasants  v.  Pen- 
dleton, 6  Rand.  473,  18  Am.  Dec.  726. 

4.  Between  SMe  and  Consignment. 
In  General. — In  determining  whether 

the  agreement  between  the  parties  con- 
stitutes the  relation  of  consignor  and 
consignee,  or  that  of  seller  and  buyer, 
the  court  looks  beyond  mere  names 
and  within  to  see  the  real  nature  of 
the  agreement,  and  determines  from 
all  its  provisions  taken  together.  If 
the  agreement  is  in  substance  and  ef- 
fect a  sale,  it  must  be  so  declared,  no 
matter  by  what  name  the  parties  choose 
to  designate  it.  Arbuckle  v.  Gates,  95 
Va.  .802,  30  S.  E.  496. 

"Ordinarily,  if  goods  are  'consigned' 
for  sale,  it  is  a  bailment,  and  not  a 
sale  to  the  consignee.  The  goods  do 
not  become  his  property  or  liable  for 
his  debts,  'even  though  consigned  on 
a  del  credere  commission.*  And  the 
fact  that  the  goods  consigned  were 
invoiced  at  a  stated  price  does  not  it- 
self constitute  the  transaction  a  sale, 
unless  the  terms  of  the  consignment 
be  such  as  to  make  the  consignee, 
when  the  goods  are  sold,  the  pur- 
chaser and  principal  debtor  for  the 
goods.  Benj.  Sales  (6th  Ed.),  p.  7; 
also,  3  Amer.  &  Eng.  Ency.  Law,  p. 
340."  Barnes  Safe,  etc.,  Co.  v.  Bloch 
Bros.  Tobacco  Co.,  38  W.  Va.  158,  18 

5.  E.  482,   484. 

Illustrative  Cases. — Where  goods  are 
consigned  to  a  consignee  for  sale,  and 
they  are  required  not  only  to  assume 
all  risk  as  to  the  credit  of  the  persons 
to  whom  they  may  sell  the  goods,  and 
to  make  all  collections  at  their  own 
expense,  but  they  are  to  guarantee  the 
sale  of  each  consignment  and  the  pay- 
ment therefor  was  within  sixty  days 
from  its  date;  where  they  are  required 
to  remit  the  full  amount  of  each  con- 
signment less  a  sum  made  as  its  com- 
missions, by  the  end  of  sixty  days, 
whether  the  whole  consignment  shall 
have  been  sold  or  not,  or  whether  the 
proceeds  of  sale  shall  have  been  col- 
lected or  not;  where  they  are  further 
required     to      insure      the      consignor 
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against  decline  of  price  of  unsold 
goods;  where  no  provision  whatever  | 
is  made  for  the  return  of  any  goods 
that  may  not  be  sold,  nor  for  the  rec- 
lamation of  any  moneys  paid  by  the 
consignee  for  the  goods  consigned; 
where  no  account  of  their  sales  was 
required  to  be  rendered  to  the  con- 
signor, and  they  acquire  no  informa- 
tion as  to  the  persons  to  whom  the 
consignee  may  sell  the  goods,  but  the 
consignee  became  primarily  the  abso- 
lute debtors  of  the  consignor  for  the 
goods,  whether  they  ever  dispose  of 
them  or  not,  it  was  held,  that  these 
circumstances  constitute  a  sale  and  not 
an  agency,  no  matter  what  the  par- 
ties may  designate  the  transaction.  Ar- 
buckle  V.  Gates,  95  Va.  802,  30  S.  E. 
496,  following  Arbuckle  Bros.  v.  Kirk- 
patrick,   98   Tenn.   221. 

Although  an  agreement  purports  to 
be  one  constituting  an  agency  by  which 
the  agent  agrees  to  sell  sugar  which 
the  principal  is  to  consign  to  him,  the 
title  whereof  is  to  remain  in  the  prin- 
cipal, subject  to  advances  made  and 
expenses  incurred  by  the  agent,  yet  if 
the  agent  is  required  to  advance  to  the 
principal  the  invoice  price  of  the  sugar 
within  thirty  days,  less  a  trade  dis- 
count of  one  per  cent,  and  an  addi- 
tional one  per  cent,  for  payment  within 
seven  days,  and  the  contract  stipulates 
that  this  advance  by  the  agent  is  to 
be  without  recourse  to  or  reclamation 
on  the  principal,  and  to  be  due  in  any 
event,  and  the  agent  is  required  to  bear 
all  expenses  and  to  pay  for  the  sugar 
at  all  events  whether  sold  or  not,  or 
the  price  be  collected  or  not,  and  other 
like  provisions,  with  no  provision  for 
the  return  of  any  part  of  the  sugar  in 
any  event,  and  the  agent  is  required 
to  sell  in  his  own  name,  but  is  not  re- 
quired to  render  any  account  of  his 
sales,  the  transaction  is  a  sale,  and  not 
the  mere  appointment  of  a  factor. 
Howell  V.  Boudar,  95  Va.  815,  30  S.  E. 
10O7. 
6.    Between  Sale  and  Lease. 

No  set  form  of  words  is  necessary 


to  constitute  a  lease;  and  a  contract  be- 
tween two  persons  that  one  should 
have,  during  the  life  of  the  other, 
land,  negroes,  etc.,  he  paying  therefor 
a  stipulated^ annual  sum,  is  not  a  sale, 
but  a  rent.  Mickie  v,  Lawrence,  5 
Rand.  571. 

6.  Between  Bill  of  Sale  and  Mortgage. 

See  the  title  CHATTEL  MORT- 
GAGES, vol.  2,  p.  802. 

G.  is  surety  to  M.  on  S.'s  official 
bond  as  collector  of  taxes.  M.  tells 
G.  that  S.  owes  a  balance,  and  that  he 
wants  settlement  and  security.  G. 
suggests  that  M.  get  from  S.  a  trust 
deed  on  his  effects.  Later,  M.  showed 
G.  what  purported  to  be  a  bill  of  sale 
by  S.  of  his  effects  to  M.  at  price 
named,  but  told  G.  it  was  only  a  se- 
curity, and  G.  executed  a  second  in- 
strument, binding  himself  to  pay  any 
deficiency  of  S.'s  collection  over  the 
bill  of  sale.  S.  and  G.  fail  to  show 
that  the  amount  named  was  not  the 
true  amount.  '  Held,  equity  will  en- 
force these  instruments  against  both 
principal  and  surety,  apply  the  effects 
to  the  amount  of  the  debt,  and  decree 
against  them  both  for  any  deficiency. 
Gold  V.  Marshall,  76  Va.  668. 

Parol  Evidence  to  Prove  Instru- 
ment a  Mortgage. — Parol  evidence 
may  be  admitted  to  prove  that  an  ab- 
solute bill  of  sale  was  intended  to 
operate  as  a  mortgage.  It  can  not  be 
laid  down  as  a  general  rule  that  parol 
proof  to  contradict  a  bill  of  sale  is  not 
to  be  admitted  in  any  case  or  that  it 
is  to  be  admitted  in  all  cases.  Ross  v. 
Norvell,  1  Wash.  14. 

Issue  to  Jury. — On  a  question 
whether  an  absolute  bill  of  sale  was 
intended  only  as  a  security,  the  evi- 
dence being  contradictory,  a  court  of 
chancery  ought  to  direct  an  issue  to 
try  that  point.  Knibb  v.  Dixon,  1 
Rand.  249. 

7.  Between    Sale    and    Exchange   of 
Property. 

A  sale  is  a  transmutation  of  prop- 
erty from  one    man    to     another     for 
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money.  An  exchange  is  a  transferring 
of  goods  or  property  by  way  of  barter. 
Town  of  Danville  v.  Sutherlin,  20 
Gratt.  655,  596. 

II.  The  Contract. 

A,       FORMATION.      EXECUTION 
AND  ESSENTIAL  ELEMENTS. 

1.  In  GeneraL 

See  the  title  CONTRACTS,  vol.  3, 
p.  320. 

Any  words  importing  a  bargain 
whereby  the  owner  of  a  chattel  sig- 
nifies his  willingness  and  consent  to 
sell,  and  whereby  another  person  shall 
signify  his  willingness  and  consent  to 
buy  it,  in  presenti,  for  a  specified  price, 
would  be  a  sale  and  transfer  of  the 
right  to  the  chattel;  and  neither  the 
delivery  or  tender  of  the  property,  nor 
the  payment  or  tender  of  the  purchase 
money,  is  necessary  to  constitute  the 
contract.  Chapman  v.  Campbell,  13 
Gratt.  105. 

2.  0£Fer  and  Acceptance. 

In  order  to  constitute  a  complete 
sale  there  must  be  a  distinct  act  of 
acceptance  on  the  part  of  the  buyer. 
Bartholomae  v.  Paull,  18  W.  Va.  771. 

0£fer  and  Acceptance  by  Telegram. 
— An  agent  authorized  by  telegram  to 
sell  an  article  at  a  given  price  offered 
the  article  at  that  price,  and  the  offer 
was  accepted  unconditionally,  and  the 
agent  in  the  presence  of  the  pur- 
chaser, prepared  a  telegram,  which  he 
sent  to  the  principal  informing  him  of 
the  sale  at  the  price  fixed,  adding  "sub- 
ject to  your  confirmation."  It  was  not 
the  understanding  of  the  parties  that 
the  words  quoted  should  qualify  the 
purchaser's  rights.  Held,  this  did  not 
constitute  a  contract  in  writing  so  as 
to  exclude  evidence  of  conversations 
between  the  agent  and  the  purchaser 
antecedent  to  and  contemporaneous 
with  the  sending  of  the  telegram.  "It 
is  a  mistake  to  suppose  that  the  con- 
tract between  these  parties  was  evi- 
denced by  any  one  or  more  of  these 
telegrams.    There  was  no  written  con- 


tract to  be  varied  or  contradicted  by 
the  evidence  introduced."  Insurance 
Co.  V.  Gamble,  94  Va.  622,  27  S.  E.  463. 
Continuing  Offer.— In  a  contract  of 
sale  the  proposed  buyer  says:  I  will 
give  so  much  for  these  goods,  and  he 
may  withdraw  his  offer  before  it  is 
accepted,  and  if  his  withdrawal  reaches 
the  seller  before  the  seller  has  ac- 
cepted, the  obligation  of  the  buyer  is 
extinguished;  but  if  not  withdrawn  it 
remains  a  continuing  offer  for  a  rea- 
sonable time,  and  if  accepted  within 
this  time,  both  parties  are  bound,  as 
by  a  promise  for  a  promise;  there  is 
entire  mutuality  of  obligation.  The 
buyer  may  tender  the  price  and  de- 
mand the  goods,  and  the  seller  may 
tender  the  goods  and  demand  the 
price.  American  Agricultural,  etc.,  Co. 
V.  Kennedy,  103  Va.  171,  178,  48  S.  E. 
868. 

Contracts  Made  by  Agents.— If  an 
agent,  having  full  authority  to  sell  an 
article  at  a  particular  price,  offers  the 
article  at  that  price,  and  the  offer  is 
accepted  unconditionally,  this  com- 
pletes the  contract  of  sale,  and  it  is  un- 
necessary for  the  principal  to  confirm 
the  sale,  or  for  the  agent  to)  com- 
municate such  confirmation  to  the  pur- 
chaser. Insurance  Co.  r.  Gamble,  94 
Va.   622,   27   S.   E.   463. 

3.    Meeting  of  Minds. 

To  constitute  a  sale  of  personal 
property,  there  must  be  a  mutual 
agreement  on  the  part  of  the  seller  to 
sell  and  of  the  buyer  to  buy.  Bar- 
tholomae V.  Paull,  18  W.  Va.  771. 

This  agreement,  however,  need  not 
be  express,  but  it  may  be  implied  from 
the  l?-nguage  or  conduct  of  the  par- 
ties. Bartholomae  v,  Paull,  18  W.  Va. 
771. 

It  is  essential  to  the  force  and  ef- 
ficacy of  every  contract  of  sale,  that 
the  buyer  and  seller  should  mutually 
contemplate  the  same  subject  matter 
of  sale;  and  all  the  rules  prescribing 
the  acts  and  ceremonies  essential  to 
a  transfer  of  the  title  of  the  property 


Sales 


and  of  the  risks  attaching  to  the  own- 
ership»  proceed  necessarily  upon  the 
supposition  that  such  acts  and  cere* 
monies  have  been  done  and  performed 
about  the  subject  of  the  contract. 
Haxall  V,  Willis,   15   Gratt.   434,  450. 

When   a   merchant  orders   goods   of 
a  certain  kind  or  style  to  be  forwarded 
to   him  by  a  carrier,  and  the  party  to 
whom    the    order    is    gfiven   undertakes 
to   fill    it   by   delivering   to   the   carrier 
goods  of  a  diflFerent  kind  or  style,  the 
merchant  ordering  the  goods  may  re- 
fuse   to    receive    them,    not   because    a 
delivery  to  a  carrier,  in  pursuance  of  a 
contract  for  the  sale  of  goods,  is  not 
such  delivery  as  changes  the  jjroperty 
so  as  to  cast  the  risk  of  loss  on  the 
buyer,  but  because  the  goods  delivered 
are  not  the  goods  ordered.     If  in  such  > 
a  case  the  goods  are  lost  after  the  de- 
livery to   the   carrier,  but   before   they , 
reach  the  hands  of  the  buyer,  the  seller  | 
would    be    defeated    in    any    action    he ; 
might  bring  for  the  price,  not  because  ' 
of    the    want    of    completeness    in    the 
execution  of  his  contract,  but  because 
of  the  want  of  any  contract  at  all   in  | 
relation   to  the  goods  delivered.    Hax-  I 
all  V.  Willis,  15  Gratt.  434,  450.  \ 

But    if    the    buyer,    notwithstanding 
the    want    of    correspondence    between 
the    goods    ordered    and    sent,   accepts  | 
and  treats  them  as  a  compliance  with 
his  order,  he  can  not  afterwards,  as  a  . 
general  rule,  set  up  any  want  of  corre-  j 
spondence,  to   defeat  the  seller's  right ; 
to  recover  the  price.     Haxall  v.  Willis, 
15  Gratt.  434,  451. 

4.  Mutuality. 

See  the  title  CONTRACTS,  vol.  3, 
p.  336. 

5.  Writing. 

See  the. title  FRAUDS,  STATUTE 
OF,  vol.  6,  p.  529. 

A  contract  for  the  sale  of  chattels 
need  not  be  written,  as  we  have  not 
adopted  the  statute  of  Charles  II,  re- 
quiring for  a  valid  sale,  the  delivery  of 
the  chattels  in  whole  or  part,  or  some- 
thing given  and  accepted  in  earnest  or 


part  payment.  Poling  v.  Flanagan,  41 
W.  Vaw  191,  23  S.  E.  685,  citing  3 
Minor's  Inst.  98;  Chapman  v.  Camp- 
bell, 13   Gratt.  105. 

B.   SUBJECT  MATTER. 

See  the  title  ASSIGNMENTS,  vol. 
1,  p.  755. 

Existence  of  Things  Sold.— -Personal 
property  to  be  the  subject  of  sale, 
must  have  an  existence;  but  it  need 
not  have,  in  every  sense,  a  perfect, 
tangible  existence,  to  be  regarded  in 
law  as  capable  of  ownership;  but  a  po- 
tential existence  is  sufficient.  For  ex- 
ample, a  man  may  not  sell  the  fruit 
from  trees,  or  wool  or  lambs  from 
sheep,  which  he  has  not;  but  he  may 
do  so  if  he  then  owns  the  trees  or 
sheep.  Their  ownership  gives  poten- 
tial existence  to  the  fruit  and  wool  and 
lambs,  though  as  yet  the  trees  have  not 
Blossomed,  or  the  wool  grown,  or  the 
ewes  become  pregnant.  Wiant  v. 
Hays,  38  W.  Va.  681,  18  S.  E.  807.  See 
Braxton  v.  Bell,  92  Va.  229,  23  S.  E. 
289. 

Expectant  Interests. — The  actual 
adult  owner  of  a  vested  expectant  in- 
terest in  property,  whether  in  rever- 
sion or  remainder,  may  sell  such  in- 
terest, and  the  sale  will  be  binding  on 
him,  in  the  absence  of  fraud  or  im- 
position on  the  part  of  the  purchaser. 
Cribbins  v.  Markwood,  13  Gratt.  495, 
67  Am.   Dec.   775. 

But  equity  extends  a  very  anxious 
protection  to  persons  selling  expect- 
ant interests,  although  they  do  not 
stand  in  the  relation  of  expectant  heirs, 
and  trivial  circumstances,  added  to  in- 
adequacy of  price,  will  be  sufficient  to 
set  aside  such  sales.  McKinney  v. 
Pinckard,  2  Leigh  149,  21  Am.  Dec. 
601. 

Possibilities. — A  mere  contingent 
possibility,  not  coupled  with  an  in- 
terest, is  not  the  subject  of  sale,  as 
all  the  wool  one  shall  ever  have,  or 
the  sheep  which  a  lessee  was  cove- 
nanted to  leave  at  the  end  of  an  exist- 
ing term.     But  if  rights  are  vested,  or 
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posstl^ilities  are  distinctly  connected 
with  interest  or  property,  they  may 
be  sol4.  Wiant  v.  Hays,  38  W,  Va. 
6«1,  18  S.  E.  807,  cited  in  Stevenson  V. 
Kyle,  42  W.  Va.  229,  24  S.  E.  886. 

After-Acquired  Personalty.  —  "Bui 
this  is  aa  assig^nment  or  a  covenant  to 
deliver  to  the  assignee,  for  valuable 
consideration  received,  after-acquired 
personal  property.  Is  such  an  assign- 
ment valid,  and  can  it  be  enforced 
against  the  lien  of  a  subsequent  ex- 
ecution? At  law  it  would  not  be  a 
valid  assignment.  An  assignment  of 
a  thing  which  has  no  existence,  actual 
or  potential,  at  the  time  of  the  execu- 
tion of  the  deed,  is  void  at  law.  Hol- 
royd  V.  Marshall,  10  H.  of  Lords  cases, 
pp.  191,  215;  Robinson  v.  Macdonnell, 
5  Maule  k,  S.  228.  In  Brockenbrough 
V.  Brockenbrough,  recently  decided  by 
this  court^  31  Gratt.  580,  several  de- 
cisions are  cited  by  Judge  Burks  in 
support  of  the  doctrine  as  now  stated, 
and  qualifications  of  the  rule  ex- 
plained, to  which  I  beg  to  refer." 
First  Nat.  Bank  v.  Turnbull,  32  Gratt. 
695,  701;  Braxton  v.  Bell,  92  Va.  229, 
23    S.    E.   289. 

•  A.,  being  the  owner  of  a  cotton  fac- 
tory, enters  into  a  covenant  under  seal 
with  T.,  which  is  duly  admitted  to 
record,  which,  reciting  a  previous  deed 
of  trust  by  A.  to  secure  advancements 
made  or  to  be  made  by  T.  to  A.,  wit- 
nesses that  in  consideration  of  the 
premises  and  the  advances  already 
made  and  to  be  thereafter  made  by  T. 
for  the  purchase  of  cotton  or  for  other 
expenditures  connected  with  the  manu- 
facture of  cotton  goods  at  A.'s  factory, 
the  said  A.  covenants  to  deliver  to  the 
said  T.  each  yard  of  cotton  goods 
manufactured  by  him  at  the  said  fac-r 
tory.  And  T.  covenants  that  he  will, 
from  time  to  time,  advance  such  sums 
of  money  as  may  be  required  for  the 
purchase  of  cotton  manrfictured  in 
said  factory,  and  that  he  will  advance 
further  sums  of  money  as  may  be  re- 
quired to  pay  hands  and  necessary  ex- 
penses   incurred    in   running    the    ma- 


chinery in  said  factory,  etc.  And  it 
was  further  agreed  between  the  par- 
ties that  the  said  A.  shall  sell  no  goods 
manufactured  in  the  said  factory,  un- 
less upon  receipt  of  a  written  au- 
thority from  T.  to  that  effect,  specify- 
ing the  amounts  of  goods  to  be  sold, 
the  price  and  terms  of  sale,  and  ap- 
proving the  credit  of  the  purchaser; 
and  T.  shall  receive  five  per  cent,  for 
commissions  and  guarantee  on  the  en- 
tire product  of  said  factory,  whether 
sold  by  T.  or  A.,  by  the  authority  of 
T.  as  aforesaid.  And  T.  is  to  have  the 
same  security  under  the  said  deed  of 
trust  as  if  this  covenant  had  been  ex- 
ecuted at  the  same  time  as  the  deed. 
Held,  that  the  covenant  by  A.  is  valid 
in  equity  to  secure  to  T.  the  cotton 
and  goods  thereafter  purchased  and 
made  at  the  said  factory  for  the  re- 
payment to  him  of  all  money  advanced 
or  paid  by  him  for  cotton  to  be  manu- 
factured at  said  factory  and  the  ex- 
penses incurred  in  running  the  said 
machinery,  whether  said  advances  were 
made  before  the  date  of  said  covenant 
or  afterwards.  First  Nat.  Bank  •  v, 
Turnbull,  32   Gratt.  695. 

C.  PARTIES. 

See  the  title  CONTRACTS,  vol.  3, 
p.  332,  and  references  given. 

It  is  essential  to  a  sale  that  there 
be  a  seller  on  the  one  hand  and  a 
buyer  on  the  other.  Citizens'  Bank  v. 
Lay,  80  Va.  436. 

D.  CONSTRUCTION   OF   THE 
CONTRACT. 

See  the  title  CONTRACTS,  vol.  3, 
p.  395. 

In  General — In  the  construction  of 
written  contracts  of  sale,  the  first  rule 
of  legal  construction  is  reasonableness. 
Ragland   v.   Butler,   18   Gratt.   323. 

In  order  to  arrive  at  a  just  and  rea- 
sonable interpretation  of  a  contract,  the 
court  must  look  at  the  situation  ano 
conduct  of  the  parties,  and  the  sub- 
ject matter  of  their  contract.  Rag- 
land  V.  Butler,   18  Gratt.   323,  335. 

Merchantableness. — In  the  case  of  a 
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sale  of  personal  property,  not  present, 
nor  seen  and  inspected  by  the  pur- 
chaser, or  not  then  in  existence,  to  be 
delivered  in  the  fnture,  the  law  im- 
plies that  the  articles  sold  shall  be 
merchantable.  Hall  v.  Pierce,  4  W. 
Va.  107. 

B.  contracts  to  sell  the  merchantable 
pine  timber  on  certain  land,  and  saw 
it  into  lumber;  pile  the  said  lumber 
openly  with  sticks,  and  deliver  it  in 
Richmond.  One  count  says  the  lum- 
ber was  piled  openly  with  sticks;  an- 
other count  says  the  lumber  delivered 
was  sawed  from  merchantable  pine 
timber,  and  does  not  say  the  lumber 
was  merchantable.  Held,  the  contract 
meant  the  lumber  should  be  piled,  and 
therefore  the  first  count  was  good; 
and  that  the  merchantable  timber 
meant  merchantable  lumber,  and  there- 
fore the  second  count  was  good.  Rag- 
land  V.   Butler,   18    Gratt.    323. 

B.  contracts  to  sell  the  merchantable 
pine  timber  on  certain  land,  and  saw 
it  into  lumber;  pile  the  said  lumber 
openly  with  sticks,  and  deliver  it  in 
Richmond.  One  count  says  the  lum- 
ber was  piled  openly  with  sticks;  an- 
other count  says  the  lumber  delivered 
was  sawed  from  merchantable  pine 
timber,  and  does  not  say  the  lumber 
was  merchantable.  Held,  a  contract  to 
sell  the  merchantable  pine  timber  upon 
a  certain  tract  of  land,  to  be  sawed 
into  lumber  by  the  vendor  according 
to  the  directions  of  the  purchaser,  and 
to  be  delivered  at  Richmond,  is  a  con- 
tract that  the  lumber  shall  be  mer- 
chantable; and  the  usage  at  Rich- 
mond as  to  what  constitutes  a  com- 
pliance with  the  directions  of  the  pur- 
chaser, is  to  be  the  rule  in  determining 
that  question.  Ragland  v.  Butler,  18 
Gratt,    323. 

"Best  Quality." — Defendant  sold 
plaintiff  a  certain  quantity  of  ice  of  the 
•'best  quality  harvested  in  Penobscott 
river"  during  five  years,  unless  by  rea- 
son of  the  elements  it  should  be  im- 
possible to  harvest  the  ic^  by  reason- 
able  effort  from   the    fields   controlled 


by  defendant.  Held,  the  furnishing  of 
an  average  quality  of  ice,  or  "just  as 
it  run,"  was  not  a  compliance  with  the 
contract,  and  instructions  to  such  ef- 
fect were  properly  rejected.  Eastern 
Ice  Co.  V,  King,  86  Va.  97,  9  S.  E. 
506. 

Conditioiis  as  to  Weight  and  Quality. 
— H.  contracts  to  sell  to  M.  not  less 
than  200  and  not  more  than  300  good 
fat  hogs,  each  to  weigh  not  less  than 
180  lbs.  gross;  to  be  delivered  at  G. 
by  the  8th  of  December,  and  to  be 
weighed  at  the  scales  at  G.  And  M. 
binds  himself  to  pay  to  H.  for  the  said 
hogs,  when  weighed,  13  1-2  cents  per 
pound  gross  weight,  part  cash  and 
part  in  twenty  days.  H.  has  at  G.  on 
the  8th  of  December  241  fat  hogs,  of 
which  he  gives  notice,  but  M.  declines 
to  take  them,  and  does  not  come  to  G. 
on  that  day.  H.  on  that  day  procures 
R.,  the  weighmaster  at  the  scales,  and 
G.  to  weigh  the  hogs;  and  they  weigh 
them  in  16  parcels  of  from  7  to  20 
hogs  in  a  parcel,  showing  from  the 
aggregate  weight  of  all  and  the  weight 
of  each  parcel,  that  the  average  weight 
is  much  over  180  lbs.  gross.  Held,  to 
entitle  H.  to  recover  from  M.,  it  is 
not  necessary  for  him  to  prove  that 
of  the  whole  241  hogs  each  weighed 
over  180  lbs.  gross,  and  were  "good 
fat  hogs;"  but  if  he  prove  that  any 
number  of  them  over  200,  were  of  such 
weight  and  quality,  he  is  entitled  to 
recover.  McCormick  v.  Hamilton,  23 
Gratt.   661. 

Contracts  for  Sale  of  Tinbcr.— See 
the  title  TREES  AND  TIMBER. 

A  contract  for  the  sale  of  all  the 
timber,  tanbark  and  ties  on  a  certain 
tract  of  land,  and  providing  that  the 
purchaser  is  to  have  two  years  to  take 
off  and  remove  such  timber  and  not 
later,  does  not  authorize  the  purchaser 
to  sever  any  timber  standing  on  the 
land  after  the  two  years'  limit  has  ex- 
pired. Null  V.  Elliott,  52  W.  Va.  229, 
43   S.   E.   173. 

TI.  bv  written  contract,  sells  T.  h 
Bro.    certain    growing   timber,   and    al- 
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lows  them  four  years  to  cut  it  down. 
Afterwards,  she  endorsed  on  the  con- 
tract these  words:  *'I  agree  to  ex- 
tend the  time  for  cutting  timber  as 
fixed  in  this  contract  each  year  B.  rents 
and  operates  the  G.  steam  mills,  said 
extension  to  cover  a  period  of  five 
years  from  the  expiration  of  this  within 
contract,  this  extension  of  time  being 
based  on  said  B.  renting  and  operating 
said  G.  steam  mills."  Before  the  ex- 
piration of  the  four  years,  said  mills 
burned  down  and  were  never  rebuilt, 
and  had  never  since  then  been  rented 
and  operated  by.  T.  &  Bro.  Held,  the 
extension  was  to  begin  after  the  ex- 
piration of  the  four  years,  and  the 
condition  upon  which  the  extension 
was  to  begin,  never  was  fulfilled. 
Hughes  V.   Tinsley,  80  Va.  259., 

Parties  to  a  contract  for  the  sale  of 
lumber  agreed  in  writing  "that  the 
lumber  at  the  mill  is  to  be  measured 
and  shipped,  we  paying  one-half  of 
the  costs  of  inspection  and  you  pay- 
ing the  other  half,  as  per  our  sugges- 
tions and  verbal  understanding;  in 
other  words  the  lumber  is  to  be  meas- 
ured at  the  mill."  Afterwards,  the 
vendor's  duty  under  the  contract  to 
deliver  the  lumber  was  assumed  by  a 
defendant  who  failed  to  deliver  the 
lumber  in  consequence  of  a  disagree- 
ment between  the  parties  as  to  the 
manner  in  which  it  was  to  be  delivered. 
Action  was  brought  to  recover  dam- 
ages for  the  breach,  and  the  plaintiff 
offered  to  show  a  verbal  agreement 
between  the  parties  to  the  original  con- 
tract as  to  the  manner  in  which  the 
lumber  was  to  be  delivered.  Held,  the 
language  "in  other  words,  the  lumber 
is  to  be  measured  at  the  mill"  shows 
what  the  verbal  understanding  between 
the  parties  was,  and  the  evidence  of- 
fered is  inadmissible.  Oriental  Lum- 
ber Co.  V.  Blades  Lumber  Co.,  103  Va. 
730,   50   S    E.   270. 

A  contract  which  provides  for  the 
sale  of  "all  the  timber"  six  inches  in 
diameter,  but  is  silent  as  to  laps,  passes 
the    laps    also    by    local    custom    and 


usage  of  lumbermen.     Allen  v.  Crank, 
2  Va.  Dec.   279. 

In  a  proceeding  to  construe  a  con- 
tract by  which  plaintiff  sold  to  defend- 
ant "all  the  timber"  on  an  estate, 
testimony  that  at  the  time  of  its  execu- 
tion there  was  a  contemporaneous  un- 
derstanding that  the  contract  included 
only  "pine"  timber  is  inadmissible 
where  no  fraud  was  shown  in  its  pro- 
curement. Allen  V.  Crank,  2  Va.  Dec. 
279. 

E.  PERFORMANCE  OF  CONDI- 
TIONS. 

Definition. — Performance  is,  as  the 
term  implies,  such  a  thorough  fulfill- 
ment of  a  duty  as  puts  an  end  to  obli- 
gations by  leaving  nothing  more  to  be 
done.  The  chief  requisite  conse- 
quently is  that  it  shall  be  exact.  The 
very  terms  of  the  agreement  must  be 
pursued,  and  if  they  are  not  the  de- 
fault can  not  be  excused  on  the  ground 
that  the  difference  is  immaterial  and 
occasions  no  appreciable  injury.  Reid 
V.   Field,  83  Va.  26,  32,  1   S.   E.  395. 

In  General. — A  contract  of  sale  is 
not  considered,  in  equity,  as  binding 
on  the-  parties  by  the  execution  of  a 
bond  for  the  purchase  money,  if  it  ap- 
pear that  the  seller  failed  to  perform 
what  was  to  be  done  on  his  part  in 
order  to  consummate  the  contract. 
Page  V.  Winston,  2   Munf.  298. 

Illustrative  Cases. — H.  contracts  to 
sell  to  M.  not  less  than  200  and  not 
more  than  300  good  fat  hogs,  each  to 
weigh  not  less  than  180  lbs.  gross;  to 
be  delivered  at  G.  by  the  8th  of  De- 
cember, and  to  be  weighed  at  the 
scales  at  G.  And  M.  binds  himself  to 
pay  to  H.  for  the  said  hogs,  when 
weighed,  13  1-2  cents  per  pound  gross 
weight,  part  cash  and  part  in  twenty 
days.  H.  has  at  G.  on  the  8th  of  De- 
cember, 241  good  fat  hogs,  of  which 
he  gpves  M.  notice,  but  M.  declines 
to  take  them,  and  does  not  come  to 
G.  on  that  day.  H.  on  that  day  pro- 
cures R.,  th»  wcighmaster  at  the  scales, 
and   G.   to  weigh  the   hogs;   and  they 
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weigh  them  in  15  parcels  of  from  7 
to  20  hogs  in  a  parcel,  showing  from 
the  aggregate  weight  of  all  and  the 
weight  of  each  parcel,  that  the  aver- 
age weight  is  much  over  180  lbs.  gross. 
Held,  it  is  not  necessary  that  H.  should 
have  had  each  hog  weighed  separately 
in  order  to  entitle  him  to  recover,  but 
if  he  proves  to  the  satisfaction  of  the 
jury,  that  200  or  more  of  them  each 
weighed  180  lbs.  that  is  sufficient.  Mc- 
Cormick  v.  Hamilton,  23   Gratt.  561. 

Vendor  contracts  to  sell  to  vendees 
a  raft  of  logs  then  lying  in  the  Ohio 
river  a  half  mile  below  their  landing 
for  a  given  sum,  deducting  therefrom 
the  expense  of  floating  the  raft  to  their 
landing  which  they  might  incur  over 
and  above  the  services  of  one  of  the 
vendees  and  a  negro  in  his  employ; 
and  they  promise  to  pay  him  for  the 
same  the  sum  of  three  dollars  down  as 
earnest  money,  and  the  residue  of  the 
agreed  price  less  the  expense  afore- 
said, when  they  should  be  afterwards 
requested;  and  that  they  would  cause 
the  raft  to  be  floated  to  their  landing 
aforesaid,  as  soon  as  the  state  of  the 
water  would  permit.  Held,  that  by 
the  terms  of  the  contract  the  residue 
of  the  price  of  the  logs  was  not  to  be 
paid  until  they  were  floated  up  to  the 
landing.  And  to  entitle  the  vendor  to 
recover,  he  musl  aver  that  the  logs 
had  been  floated  up  to  the  landing; 
or  that  the  state  of  the  river  had  be- 
come such  as  to  admit  of  it,  but  that 
the  vendee  had  unduly  neglected, 
failed  and  delayed  to  do  it.  Kennaird 
V.    Jones,   9    Gratt.    183. 

In  a  case  of  concurrent  promises, 
where  the  acts  to  be  done  are  simulta- 
neous, imposing  cprrelative  duties  on 
both  parties,  "either  party  may  sue  the 
other  for  a  breach  of  the  contract  on 
showing  either  that  he  was  able,  ready 
and  willing  to  do  his  act  at  the  proper 
time,  and  in  the  proper  way,  or  that 
he  was  prevented  from  doing  it — be- 
ing so  ready  to  do  it — by  the  act  or 
default  of  the  other  contracting 
party"     2  Parsons   on   Contracts,   6th 


Ed.,  p.  677;  4  Rob.  Practice,  pp.  300 
to  304,  and  cases  cited.  Indeed,  even 
in  cases  of  conditions  strictly  prece- 
dent, it  has  been  held,  by  this  court, 
that  "whenever  the  defendant,  by  his 
own  act  or  neglect,  prevents  the  per- 
formance of  the  condition  precedent, 
he  thereby  excuses  it;  and  the  plain- 
tiff may  recover,  as  if  he  had  per- 
formed the  condition."  J.  Moncure, 
delivering  the  opinion  of  the  court  in 
the  case  of  Baltimore,  etc.,  R.  Co.  v. 
Polly,  14  Gratt.  447,  462.  McCormick 
V,  Hamilton,  23  Gratt.  561,  572. 

Dependent  and  Independent  Cove- 
nants.— Most  contracts  of  sale  are  mu- 
tual contracts,  contemporaneous  in 
performance.  Delivery  is  predicated 
of  payment;  and  payment  of  delivery, 
leaving  it  uncertain  which  party  is  to 
do  the  first  act.  Ragland  v,  Butler, 
18  Gratt.  323. 

Where  a  contract  is  made  to  deliver 
a  crop  of  wheat  at  the  barn  of  the 
seller,  before  a  certain  day,  and  the 
purchaser  is  to  pay  for  it  some  months 
after  delivery,  the  covenants  are  de- 
pendent.    Lewis  V.  Weldon,  3  Rand.  71. 

Time  of  Performance. — A  stipula- 
tion in  contract  of  sale  and  purchase, 
for  performance  by  the  plaintiff  within 
the  time  specified,  is  in  the  nature  of  a 
condition  precedent.  He  has  the  right 
to*  have  performance  on  the  part  of  the 
seller  according  to  the  very  terms  of 
the  contract.  "The  leading  principle 
is  that  each  and  every  stipulation 
which  enters  into  the  description  of 
that  which  is  to  be  done  or  rendered, 
is  equally  material  with  every  other,  as 
tending  to  identify  the  subject  matter; 
and  if  any  particular  remains  unful- 
filled the  entire  contract  is  broken,  and 
the  party  in  defaalt  will  not  only  be 
liable  in  damages  but  may  be  pre- 
cluded from  enforcing  the  promises  on 
the  other  side."  Hare  on  Contracts, 
570,  and  authorities  there  cited,  and 
among  them,  Lowber  v.  Bangs,  2 
Wall.  728,  and  Filley  v.  Pope,  115  U. 
S.  213.  And  such  is  the  rule  as  re- 
gards either  kind,  quality,  quantity,  or 
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time;  and  it  matters  not  that  the  dif- 
ference is  slight,  and  will,  in  the  opin- 
ion of  the  court  or  jury,  have  no  in- 
jurious consequences,  because  every 
man  is  entitled  to  judge  for  himself 
in  such  matters,  and  a  new  contract 
should  not  be  substituted  for  that 
which  the  parties  made.  Hare  on 
Con.  4ft3.  Reid  v.  Field,  83  Va.  26,  31, 
1  S.   E.  395. 

Benj.  Sales,  p.  537,  §  593,  says:  "In 
determining  whether  stipulations  as  to 
the  time  of  performing  a  contract  of 
sale  are  conditions  precedent,  the 
court  seeks  simply  to  discover  what 
the  parties  really  intend;  and  if  time 
appear,  on  a  fair  consideration  of  the 
language  and  the  circumstances,  to  be 
of  the  essen«t  of  the  contract,  stipula- 
tions in  regard  to  it  will  be  held  con- 
ditions precedent."  Greenbrier  Lum- 
ber Co.  V.  Ward,  36  W.  Va.  573,  15  S. 
E.'  89. 

F.  WAIVER  AND  RATIFICATION. 

No  authority  is  needed,  says  Mr. 
Benjamin,  for  the  proposition  that  the 
party  in  whose  favor  the  condition  has 
been  imposed  may  expressly  waive 
it.  Benj.  on  Sales,  §  566.  Hence  it 
is  a  recognized  principle  that  every  one 
may  waive  a  right  intended  for  his 
own  benefit,  if  it  can  be  relinquished 
without  detriment  to  the  community 
at  large.  Reid  v.  Field,  83  Va.  26,  32, 
1  S.  E.  395. 

"Although  a  man  need  not  take  less 
or  other  than  he  stipulated  for,  he  is 
still  free  to  choose,  and  the  acceptance 
of  a  substituted  performance  will  de- 
feat the  right  to  rely  on  the  breach  as 
an  entire  failure  of  consideration,  al- 
though it  will  not  preclude  a  claim 
for  compensation  for  the  difference 
between  what  is  and  what  ought  to 
have  been  performed,"  Hare  on  Con- 
tracts, 620.  Reid  v.  Field,  83  Va.  26, 
33,  1  S.   E.  395. 

Hare  says  there  are  two  grounds  on 
which  a  contract  which  failed  in  the 
first  instance,  or  became  invalid  sub- 
sequently,  may   be    co*ifirmcd    by     a 


promise.  One  of  these  is  waiver,  the 
other  ratification.  Ratification  is  an 
adoption  of  a  contract  made  on  our 
behalf  by  some  one  whom  we  did  not 
authorize,  which  relates  back  to  the 
execution  of  the  contract  and  renders 
it  obligatory  from  the  outset.  Waiver 
is  a  renunciation  of  some  rule  which 
invalidates  the  contract,  but  which, 
having  been  introduced  for  the  ben- 
efit of  the  contracting  party,  may  be 
dispensed  with  at  his  pleasure.  Hare 
on  Con.  272.  Hence,  when  a  party  has 
stipulated  for  a  benefit,  the  enforce- 
ment or  relinquishment  of  which  can 
aflfect  him  only,  and  is  in  no  way 
prejudicial  to  the  community  at  large, 
he  may,  if  tlie  other  party  is  in  default, 
by  a  subsequent  promise  waive  a  de- 
fense which  would  otherwise  be  valid. 
Reid  V.  Field,  83  Va.  26,  33, 1  S.  E.  395. 
Ratification  of  a  part  of  a  contract 
is  ratification  of  the  whole.  7  Am.  k 
Eng.  Ency.Law  144(2d  Ed.);  Manss- 
Bnining  Shoe  Co.  v.  Prince,  51  W  Va 
510,   514,  41   S.   E.  907. 


III.  Transfer  of  Title. 

A.    IN  GENERAL. 

An  owner  of  property  can  not  be 
devested  of  it  except  by  his  consent 
or  by  operation  of  law.  Until  the 
owner  either  expressly  or  impliedly 
agrees  to  part  with  his  rights  of  prop- 
erty, or  does  some  act  which  operates 
to  deceive  the  vendee  into  a  belief  that 
the  vendor  has  a  right  to  make  a  sale, 
his  property  is  never  devested  from 
him.  Story,  Sales,  §  201.  The  same 
rule  applies  as  well  to  pledges  as  to 
sales.  Patton  v.  Joliff,  44  W.  Va.  88, 
28  S.   E.  740. 

Where  there  has  been  no  manifesta- 
tion of  intention,  the  presumption  is 
that  the  contract  is  an  actual  sale, 
and  that  the  transfer  of  title  takes 
place  at  once,  if  the  specific  thing  is 
agreed  on,  and  it  is  ready  for  imme- 
diate delivery.  Therefore  an  averment 
in  the  declaration  that  the  title  had 
passed  is   superfluous  and  wholly   out 
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of  place;  if  there  was  no  retention  by 
the  seller  of  the  title  to  his  interest  fti 
the  property,  it.  passed  immediately 
upon  the  sale.  Smith  v.  Burton,  94 
Va.  158,  26  S.   E.  412. 

B.  INTENTION   OF  PARTIES. 

The  main  inquiry  in  determining 
whether  the  title  has  or  has  not  passed 
by  the  contract  is:  What  was  the  in- 
tention of  the  parties?  The  intention 
of  the  parties  in  a  contract  of  this  char- 
acter is  the  agreement,  for  it  will  not 
be  denied' by  any  one  that  the  parties 
can  expressly  agree .  that  the  articles 
purchased  shall  pass  at  once  to  the 
buyer,  although  they  are  to  be  meas- 
ured, weighed  or  counted,  and  the  price 
is  to  be  precisely  ascertained  and  paid 
in  the  future.  See  Morgan  v.  King,  28 
W.  Va.  1,  14,  57  Am.  Rep.  633;  State 
V.  Hughes,  22  W.  Va.  743,  749. 

C.  EXECUTORY     AND     EXE- 
CUTED CONTRACTS. 

1.   In  General. 

The  distiiiction  between  an  actual 
sale  and  an  executory  contract  is  this, 
that  in  a  bargain  and  sale  the  thing 
which  is  the  subject  of  contract  be- 
comes the  property  of  the  buyer  the 
moment  the  contract  is  concluded,  and 
without  regard  to  the  fact  whether  the 
goods  be  delivered  to  the  buyer  or  re- 
main in  possession  of  the  vendor; 
whereas  m  the  executory  agreement 
the  goods  remain  the  property  of  the 
vendor  till  the  contract  is  executed.  In 
the  one  case  A  sells  to  B,  in  the  other 
he  only  promises  to  sell.  In  the  one 
case  B  becomes  the  owner  of  the 
goods  themselves  as  soon  as  the  con- 
tract is  completed  by  mutual  assent. 
If  they  are  lost  or  destroyed  he  is  the 
sufferer.  In  the  other  case,  as  he  does 
not  become  the  owner  of  the  goods, 
he  can  not  claim  them  specifically;  he 
is  not  the  sufferer  if  they  are  lost,  can 
not  maintain  trover  for  them,  and  has 
at  common  law  no  other  remedy  for 
breach  of  the  contract  than  an  action 
for  damages.  State  v.  Hughes,  22  W. 
Va,   743,  749. 


Determination  of  Fact— The  ques- 
tion whether  a  sale  of  personal  prop- 
erty is  complete  or  only  executory,  is 
to  be  determined  from  the  intent  of  the 
parties  as  gathered  from  their  contract, 
the  situation  of  the  thing  sold,  and  the 
circumstances  surrounding  the  sale. 
Morgan  v.  King,  28  W.  Va.  1,  57  Am. 
Rep.  633;  Hood  v,  Bloch,  29  W.  Va. 
244,  11  S.  E.  910;  Osborne  v,  Francis, 
38  W.  Va.  312,  18  S.  E.  591,  45  Am. 
St.  Rep.  859;  Bank  v.  Napier,  41  W. 
Va.   481,  23   S.   E.   800,   802. 

"The  agreement  is  just  what  the  par- 
ties intended  to  make  it.  If  that  in- 
tention is  clearly  and  unequivocally 
manifested  cadit  qusestio.  But  parties 
very  frequently  fail  to  express  their  in- 
tentions, or  they  manifest  them  so  im- 
perfectly as  to  leave  it  doubtful  what 
they  really  mean,  and  when  this  is  the 
case,  the  courts  have  applied  certain 
rules  of  construction,  which  in  most 
instances  furnish  conclusive  tests  for 
determining  the  controversy."  "Where 
the  specific  goods  to  which  the  bar- 
gain is  to  attach  are  not  agreed  on,  it 
is  clear  that  the  parties  can  only  con- 
template an  executory  agreement.  If 
A  buys  from  B  ten  sheep  to  be  de- 
livered hereafter,  or  ten  sheep  out  of 
a  flock  of  fifty,  whether  A  is  to  select 
them,  or  B  is  to  choose  which  he  will 
deliver,  or  any  other  mode  of  select- 
ing the  ten  sheep  from  the  remainder 
be  agreed  on  it  is  plain  that  no  ten 
sheep  in  the  flock  can  have  changed 
owners  by  this  mere  contract;  that 
something  more  must  be  done  before 
it  can  be  true,  that  any  particular  sheep 
can  be  said  to  have  ceased  to  belong 
to  B.,  and  to  have  become  the  prop- 
erty of  A."  State  v.  Hughes,  22  W. 
Va.  743,  749. 

2.    Executory  Contracts, 
a.    In  General. 

Benjamin  in  his  work  on  Sales, 
Book  2,  in  ch.  4,  beginning  with  §  352 
elucidates  this  contract  for  the  sale  of 
chattels,  not  specific,  at  considerable 
length.     He  says:     "When  the  agree- 
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mcnt  is  for  the  sale  of  a  thing  not 
specifie'd,  as  a  certain  quantity  of  goods 
in  general,  without  a  specific  identifi- 
cation of  them,  or  an  appropriation  of 
them  to  the  contract,  as  it  is  techni- 
cally termed,  the  contract  is  an  ex- 
ecutory agreement,  and  the  property 
docs  not  pass.  See  Browning  v.  Hamil- 
ton, 42  Ala.  484.  Until  the  parties  are 
agreed  on  the  specific  individual 
goods,  the  contract  can  be  no  more 
than  a  contract  to  supply  goods  an- 
swering a  particular  description,  and 
since  the  vendor  would  fulfill  his  part 
of  the  contract  by  furnishing  any  par- 
cel of  goods  answering  the  description, 
and  the  purchaser  could  not  object  to 
them  if  they  did  answer  the  descrip- 
tion, it  is  clear  there  can  be  no  inten- 
tion to  transfer  the  property  in  any 
particular  lot  of  goods  more  than  an- 
other, till  it  is  ascertained  which  are 
the  very  goods  sold.  It  can  make  no 
difference,  although  the  goods  are  so 
far  ascertained  that  the  parties  have 
agreed  that  they  shall  be  taken  from 
some  specified  larger  stock.  In  such 
a  case  the  reason  still  appears;  the 
parties  did  not  intend  to  transfer  the 
property  in  one  portion  of  the  stock 
more  than  in  another,  and  the  law, 
which  only  gives  effect  to  their  inten- 
tion, does  not  transfer  the  property 
in  any  individual  portion."  Quoted  in 
State   v.   Hughes,   22  W.   Va.   743,   750. 

Where  the  subject  of  the  sale  is 
nonspecific  goods,  the  property  does 
not  pass  until  an  appropriation  of  the 
specific  goods  has  been  made  with  the 
assent  of  both  seller  and  buyer. 
American  Hide,  etc.,  Co.  v.  Chalkley, 
101   Va.  458,  44  S.   E.  705. 

All  the  authorities  hold  that  a  con- 
tract for  a  sale  of  goods  generally  is 
necessarily  but  an  executory  contract. 
Such  contracts  can  not  possibly  pass 
the  title  to  any  goods,  simply  because 
no  particular  goods  are  specified  as 
sold  in  the  contract;  nor  is  there  any 
designation  of  any  particular  stock  of 
goods,  out  of  which  they  are  to  be 
taken,   and   of  course  no   property   in 


any  specific  goods  could  possibly  pass 
by  such  a  contract,  nor  could  any  por- 
tion of  any  bulk  or  stock  of  such  goods 
pass,  for  no  particular  bulk  or  stock 
of  goods  was  specified  or  intended  as 
the  bulk  or  stock,  from  which  the 
goods  sold  were  to  be  taken.  It  is 
simply  an  executory  agreement,  a  con- 
tract whereby  the  vendor  promised  and 
agreed,  that  he  would  sell  goods  of 
the  character  stipulated  for,  and  which 
contract  could  be  complied  with  by 
the  vendor  purchasing  such  goods  in 
the  market  and  supplying  them  to  his 
vendee.  State  v.  Hughes,  22  W.  Va. 
743,  753. 

H.  sells  to  the  agent  of  P.  a  certain 
quantity  of  petroleum  oil  at  twelve 
cents  per  gallon,  to  be  delivered  at  a 
certain  place  at  a  certain  time.  H.  de- 
livers the  oil  as  agreed  upon,  but  the 
agent  refuses  ^o  accept  and  receive  it. 
P.  being  a  noi.icsident,  H.  brings  a  suit 
in    chancery  and   attaches   the   oil  and 
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certain  moneys  of  P.  in  bank,  and  asks 


in  his  bill  that  the  oil  be  sold  and  the 
money  in  bank  be  applied  to  the  pay- 
ment of  his  debt  for  the  whole  value 
of  the  oil  at  the  stipulated  price 
of  twelve  cents  per  gallon.  The 
oil  is  sold  pendente  lite.  The 
court  below  dismissed  the  bill  with 
costs.  Held,  that  there  was  an  ir- 
regularity in  the  proceedings  so  far 
as  it  assumed  that  the  title  to  the  oil 
was  in  P.,  the  contract  being  only  ex- 
ecutory; and  upon  the  refusal  of  the 
agent  to  accept  and  receive  the  oil, 
the  title  thereto  remained  in  H.,  and 
his  measure  of  damges  was  the  dif- 
ference between  the  contract  price  and 
the  actual  price  value  at  the  time  of 
delivery.  Hall  v.  Pierce,  4  W.  Va.  107. 
Sale  of  Hides. — The  property  in 
goods  not  specified  does  not  pass  un- 
til an  appropriation  of  the  specific 
goods  has  been  made  with  the  assent 
of  both  seller  and  buyer.  "The  con- 
tracts were  for  the  sale  of  nonspecific 
hides,  being  agrreements  merely  to  sell 
hides  of  a  particular  description.  But 
the  specific  hides  npon  which  the  con- 
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tracts  were  to  operate  had  not  been 
agreed  upon,  and  the  rule  in  such  case 
is  that  the  property  in  the  goods  does 
not  pass  until  an  appropriation  of  the 
specific  goods  has  been  made,  with  the 
assent  of  both  seller  and  buyer.  Ben- 
jamin's Prin.  of  Sales,  rule  23,  p. 
81."  American  Hide,  etc.,  Co.  v. 
Chalkley,  101  Va.  458,  464,  44  S.  E. 
705. 

Sale  of  Cheese. — Nor  does  the  title 
to  property  vest  in  the  buyer  upon  the 
signing  and  delivering  of  a  contract  of 
the  following  purport:  "I  have  this 
day  sold  to  B.  all  my  Swiss  cheese 
now  in  my  cellars,  between  80  and  90 
loaves  (this  does  not  include  cracked 
or  second-class  cheese),  at  12  1-4  cents 
per  pound;  the  cheese  to  be  paid  for 
when  received;  the  second  grade  cheese 
to  be  at  10  1-4  cents  per  lb.;  B.  to  pay 
1-2  freight  from  F.,  and  to  have  all  out 
of  the  cellars  before  January  1,  1885;" 
the  contract  being  dated  and  delivered 
October  27,  1884.  Hood  v.  Bloch,  29 
W.  Va.  244,  11  S.  E.  910. 

Trover. — It  has  been  held,  however, 
that  where  the  seller  delivers  non- 
specific goods,  such  as  salt  to  be  made, 
to  the  person  authorized  by  the  buyer 
to  receive  it,  this  vests  title  in  the 
buyer  and  he  may  maintain  trover  to 
recover  it  from  a  third  person  who 
wrongfully  converts  it  to  his  own  use. 
Lewis  V.  Arnold,  13  Gratt.  454,  455-. 

b.     Part   of   Uniform    Mass — Doctrine 
of  Pleasants  v.  Pendleton. 

When  the  subject  matter  of  the  sale 
is  part  of  an  ascertained  mass  of  uni- 
form quality  and  value,  no  separation 
is  necessary  to  vest  title  in  the  pur- 
chaser to  the  part  sold.  Thus,  separa- 
tion is  unnecessary  to  pass  the  title  to 
a  number  of  barrels  of  flour  sold  out 
of  a  larger  number  of  the  same  brand, 
quality  and  price.  Pleasants  v.  Pen- 
dleton, 6  Rand.  473,  18  Am.   Dec.  726. 

Whatever  may  be  the  law  with  refer- 
ence to  a  necessity  for  a  severance, 
where  the  goods  are  of  a  uniform 
▼alue  and    quality,  it  is    well    settled, 
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that  such  severance  is  necessary  to  vest 
the  property  in  the  vendee  and  com- 
plete the  sale,  whenever  the  goods  are 
not  of  a  uniform  quality  and  value. 
State  V.   Hughes,  22  W.   Va,   743,   751. 

For  example,  where  there  is  a  sale 
of  a  specified  number  of  barrels  of 
flour  lying  in  a  certain  warehouse,  the 
barrels  having  on  them  different 
brands,  and  the  buyer  gives  a  check  in 
payment,  and  the  seller  gives  to  the 
buyer  a  bill  of  parcels,  specifying  the 
number  of  barrels  of  each  brand,  and 
an  order  on  the  warehouseman  for  the 
flour,  and  a  receipt  in  full  for  the  priee 
of  the  flour,  this  is  a  complete  and 
executed  contract,  and  the  title  passes 
to  the  buyer  so  that  if  the  property  is 
destroyed  before  actual  delivery,  the 
loss  falls  on  thft  buyer.  Pleasants  v. 
Pendleton,  6  Rand.  473,  18  Am.  Dec, 
726. 

Flour  of  Same  Brand.— In  Pleas- 
ants V.  Pendleton,  6  Rand.  473,  18  Am. 
Dec.  726,  there  were  in  the  same  ware- 
house at  the  time  of  the  sale,  a  great 
many  other  barrels  of  fine,  and  super- 
fine flour,  belonging  to  other  persons, 
but  none  of  them  had  the  same  brands 
as  those  the  subject  of  this  sale;  and 
the  vendor,  instead  of  one  hundred  and 
nineteen,  had  in  fact  one  hundred  and 
twenty-three  barrels  of  fine  flour; 
that  is;  two  more  of  one  of  the  brands, 
and  two  more  of  another  of  the 
brands,  than  he  had  actually  sold;  but 
it  was  proved  that  between  barrels  of 
the  same  brand  and  quality,  there  is 
no  diflFerence  in  price.  The  one  hun- 
dred and  twenty-three  were  easily  dis- 
tinguishable from  the  whole  mass  in 
the  warehouse;  and  although  the  one 
hundred  and  nineteen  were  never  sep- 
p rated  from  the  other  four,  yet  the 
former  number  belonged  to  the  vendee, 
and  the  latter  to  the  vendor,  and 
it  was  of  no  consequence,  which  were 
the  individual  barrels  which  should  be 
subducted  as  unsold,  all  the  barrels  of 
the  same  brand  being  exactly  of  the 
same  value.  The  property  in  the  one 
hundred  and  nineteen  barrtls  passed  to 
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the  vendee,  notwithstanding  the  want 
of  separation. 

The  Doctrine  Criticised.— Pleasants 
V.  Pendleton,  «  Rand.  478,  18  Am.  Dec. 
786,  has  been  cited  frequently  by  the 
courts  in  other  states  of  the  union,  but 
it  has  by  no  means  met  with  universal 
approval.  It  was  cited  with  approval 
in  Kimberly  v.  Patchin,  19  N.  Y.  336, 
75  Am.  Dec.  339;  Watts  v.  Hendry, 
13  Fla.  523;  Kingman  v,  Holenquist 
(Kan.),  59  Am.  Rep.  606;  Hurff  v. 
Hires,  11  Vroom  (N.  J.)  593,  But  in 
Woods  V,  McGee,  7  Ohio  Rep.  part 
2,  p.  127,  30  Am.  Dec.  203,  the  court, 
after  laying  down  the  general  rule  that 
where  a  part  of  an  undivided  mass  of 
property  is  sold,  it  is  necessary  that 
some  further  act  should  be  done, 
specifying  and  identifying  the  part 
sold  before  the  action  of  trover  will 
lie,  said:  "The  case  of  Pleasants  v. 
Pendleton,  6  Rand.  473,  is  however,  a 
very  strong  case  the  other  way.  But  it 
is  impossible  to  hide  from  one's  self, 
that  the  fact  of  the  small  difference 
between  one  hundred  and  twenty-three 
barrels,,  the  whole  quantity,  and  one 
hundred  and  nineteen  barrels,  the 
number  sold,  may  have  gone  a  great 
way  to  influence  the  judgment.  It 
was  a  hard  case  and  hard  cases  always 
make  a  shipwreck  of  principles.  It  is 
impossible  to  answer  the  difficult  in- 
quiry. If  a  part  only  of  the  flour  had 
been  burnt  in  that  case,  on  whom 
would  the  loss  have  fallen?" 

And  in  Ferguson  v.  Northern  Bank 
(Ky.),  29  Am.  Rep.  424,  the  court 
said:  "The  case  of  Pleasants  v.  Pen- 
dleton, 6  Rand.  473,  18  Am.  Dec.  726, 
decided  in  the  year  1823,  has  been  cited 
as  a  strong  case  in  support  of  Kim- 
berly V.  Patchin,  but  on  an  examina- 
tion of  that  case  it  will  be  found  that 
not  one  of  the  barrels  of  flour  in  the 
warehouse  was  branded  like  the  one 
hundred  and  nineteen  barrels  claimed 
by  the  plaintiff,  and  it  was  there  ex- 
pressly held  that  the  subject  of  the 
bargain  was  so  designated  as  to  be 
clearly   distinguishable,"     The   case   of 


Pleasants  v,  Pendleton,  6  Rand.  473, 
18  Am.  Dec.  726,  is  also  disapproved 
in  Hutchinson  v.  Hunter,  7  Pa.  St.  145. 
c.  Something  Remaining  to  Be  Done. 

In  General. — Where  anything  re- 
mains to  be  done  by  the  seller  as  be- 
tween him  and  the  buyer  essential  to 
put  the  goods  sold  in  a  deliverable 
state;  or  where  anything  remains  to 
be  done  by  the  seller  for  the  purpose 
of  ascertaining  the  price  of  the  goods, 
as  weighing,  testing  or  measuring 
them,  where  the  price  is  to  depend 
upon  the  quantity  of  the  goods,  the 
performance  of  these  things,  in  the  ab- 
sence of  anything  indicating  a  contrary 
intent,  is  a  condition  precedent  to  the 
transfer  of  the  property,  and  there- 
fore, in  the  meantime,  the  goods  re- 
main at  the  risk  of  the  seller.  These 
principles  are  known  as  Lord  Black- 
burn's first  and  second  rules.  Pleas- 
ants V.  Pendleton,  6  Rand.  473,  18  Am. 
Dec.  726;  Dixon  v.  Myers,  7  Gratt. 
240;  Morgan  v.  King,  28  W.  Va.  1, 
57  Am.  Rep.  633;  Hood  v.  Bloch,  29 
W.   Va.   244,   11    S.    E.   910. 

Where  by  the  agreement  the  vendor 
is  to  do  any  thing  to  the  goods  for  the 
purpose  of  putting  them  into  that 
state  in  which  the  purchaser  is  bound 
to  accept,  or  as  it  is  sometimes 
worded,  into  a  deliverable  state,  the 
performance  of  those  things  shall  (in 
the  absence  of  circumstances  indicat- 
ing a  contrary  intention)  be  taken  to 
be  a  condition  precedent  to  the  vesting 
of  the  property.  Haxall  v.  Willis,  15 
Gratt.  434,  441. 

The  proposition  laid  down  in  Dixon 
V.  Myers,  7  Gratt.  240,  that  where  a 
contract  is  made  for  the  purchase  of 
an  article  hereafter  to  be  delivered  and 
paid  for,  so  long  as  any  act  remains 
to  be  done  by  the  vendor  in  order  to 
put  it  in  a  state  of  readiness  for  deliv- 
ery, or  the  amount  of  the  purchase 
money  remains  yet  to  be  ascertained, 
by  the  enumeration,  measurement  or 
weighing  of  the  article,  the  general 
rule  is,  that  the  property  does  not  pass 
to  the  buyer,  br*  remains  at  the  risk 
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of  the  seller,  is  approved  in  Morgan  v. 
King,  28  W.  Va.  1,  7,  57  Am.  Rep.  633; 
Hood  V.  Bloch,  29  W.  Va.  244,  251,  11 
S.  E.  910;  Haxall  v.  Willis,  15  Gratt. 
434,  448. 

Story  in  his  work  on  Contracts,  $ 
1017,  says:  "The  first  rule  of  law  ap- 
plicable to  delivery,  and  to  which  all 
other  rules  are  subordinate,  is  that  no 
sale  is  complete,  so  as  to  vest  an  im- 
mediate right  of  property  in  the  buyer, 
so  long  as  any  thing  remains  to  be 
done  between  buyer  and  seller;"  and 
then  in  §  1018:  "But  when  the  sale  is 
completed,  and  the  goods  sold  are 
separated  from  all  others,  and  marked, 
and  there  remains  nothing  more  for 
the  seller  to  do  in  relation  to  them, 
the  contract  of  sale  becomes  absolute, 
and  no  further  delivery  is  required  to 
pass  the  property;  or  as  has  been  re- 
cently stated,  by  the  law  of  England 
by  a  contract  for  the  sale  of  specific 
ascertained  goods  the  property  im- 
mediately vests  in  the  buyer,  and  the 
right  to  the  price  in  the  seller,  unless 
it  can  be  shown,  that  such  was  not  the 
intention  of  the  parties.  See  Gilmour 
V.  Supple,  11  Moore  P.  C.  551."  Story 
then  proceeds  to  illustrate  these  posi- 
tions by  many  cases.  The  first  rule 
has  some  apparent  exceptions.  But 
the  rule,  that,  when  nothing  more  re- 
mains to  be  done  by  the  seller  in  rela- 
tion to  the  goods,  the  contract  of  sale 
becomes  absolute,  and  no  further  de- 
livery is  required  in  order  to  pass  the 
property,  seems  to  be  universal. 
Bloyd  V.   Pollock,   27   W.   Va.   75,   131. 

Although  something  remains  to  be 
done,  the  jury  may  be  warranted  by 
the  contract,  the  situation  of  the  thing 
sold,  and  the  surrounding  circum- 
stances, in  finding  that  it  was  in  fact 
intended  by  the  parties  to  be  a  com- 
pleted sale.  Hood  v.  Bloch,  29  W.  Va. 
244,  11  S.  E.  910. 

Nature  of  Remaining  Acts.- -It  must 
be  remembered,  that  that  which  remains 
to  be  done,  must  be  something  essen- 
tial to  put  the  article  sold  in  a  deliver- 
able state,  and  something,  too,  between 


vendor  and  vendee.  Pleasants  v.  Pen- 
dleton, 6  Rand.  473,  488,  18  Am.  Dec. 
726. 

"If  by  the  terms  of  sale,  there  re- 
mains anything  to  be  done  by  the 
vendor  in  order  to  render  the  goods 
deliverable,  a  loss  subsequent  to  the 
sale,  and  prior  to  the  doing  of  that  act,, 
must  be  borne  by  the  vendor.  If, 
therefore,  weighing  be  necessary  to 
ascertain  the  quantity.  Hansom  v. 
Meyer,  6  East.  614;  or  some  casks  re- 
mained to  be  filled  up,  to  make  them 
of  one  weight,  Rugg  v.  Minett,  11 
East.  210;  or  the  contents  of  bales  are 
to  be  counted,  Zagury  v.  Firnell,  2 
Camp.  240;  or  it  be  the  duty  of  the 
vendor  to  do  any  other  act,  for  as- 
certaining the  quantity,  quality,  or 
price  of  the  article,  it  is  for  such  part 
as  is  not  ascertained,  at  his  risk, 
though  the  remainder  will  be  at  that 
of  the  purchaser.  See  Shepley  v. 
Davis,  5  Taunt.  617;  Busk  v,  Davis, 
2  Mau.  &  Selw.  397,  and  many  other 
cases.  All  these  go  upon  the  ground, 
that  by  the  contract  some  essential 
act  remained  to  be  done  by  the 
vendor,  as  between  vendor  and  vendee, 
to  the  completion  of  the  contract,  and 
whenever  this  is  the  case,  the  property 
does  not  pass,  but  remains  in  the 
vendor,  and  at  his  risk."  Pleasants  v. 
Pendleton,  6  Rand.  473,  484,  18  Am. 
Dec.  726. 

Cooperage   and    Warehouse    Rent 

So  also,  where  there  is  a  usage,  when 
barrels  of  flour  are  delivered  by  a 
warehouseman  to  a  purchaser,  to 
charge  cooperage  and  warehouse  rent 
to  the  seller,  neither  of  these  things 
shows  anything  farther  to  be  done  by 
the  seller,  nor  any  obstacle  to  the  de- 
livery of  the  flour.  Pleasants  v,  Pen- 
dleton, 6  Rand.  473,  18  Am.  Dec.  726. 

Weighing,  Marking,  etc.— "The 
written  contract  for  the  sale  of  cheese 
shows  upon  its  face  that  there  was  not 
to  be  an  immediate  delivery  of  the 
cheese;  that  there  was  to  be  no  pay- 
ment until  the  quality  of  the  cheese, 
as    well    as    the    precise    quantity,    had 
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been  ascertained  by  classifying  and 
weighing  it;  and  neither  of  these  things 
were  to  be  done  until  the  time  fixed 
upon  for  the  delivery.  In  the  absence 
of  anything  indicating  that  an  imme- 
xliate  delivery  was  intended  by  the  par- 
ties, this  was  clearly  not  a  completed 
but  an  executory  sale."  Hood  v. 
Bloch,  29  W.  Va.  244,  11  S.  E.  910,  912. 

D.  contracts  to  buy  from  M.  all  the 
tobacco  stems  M.  shall  make  during 
the  year,  at  a  certain  price  per  hundred 
and  for  storage.  It  is  the  right  of  M. 
to  weigh  and  mark  the  stems  directly 
they  are  prized,  and  then  to  require 
payment;  but  fot%  the  convenience  of 
D.  the  stems  are  not  weighed  or 
marked  until  D.  is  ready  to  take  them 
away,  but  D.  is  charged  the  storage. 
During  the  year  the  factory  of  M.  is 
burned,  and  in  it  is  burned  fifty  hogs- 
heads of  these  stems,  which  had  not 
been  weighed  or  marked,  though  they 
had  been  put  aside  for  D.  Held,  the 
property  in  the  stems  had  not  passed 
to  D.,  and  they  remained  at  the  risk 
of   M.     Dixon  v.   Myers,   7   Gratt   240. 

W.  sells  her  crop  of  wheat  to  H., 
by  sample,  the  wheat  not  then  being 
cleaned  from  the  chaff;  and  W.  is  to 
deliver  it  to  H.  at  G.  depot  of  a  rail- 
road to  be  carried  by  the  railroad 
company  to  Richmond;  W.  paying  the 
freight  to  Richmond,  and  H.  to  take 
it  from  the  depot  in  Richmond  to  his 
mill  at  his  own  cost,  where  it  is  to 
be  weighed  and  tested  by  the  sample, 
and  when  thus  weighed  and  tested  the 
price  to  be  paid.  The  wheat  is  de- 
livered at  the  depot  at  G.  and  taken 
by  the  railroad  company  to  their  depot 
in  Richmond,  and  all  but  four  hundred 
and  forty  bushels  is  taken  away  by  H. 
This  four  hundred  and  forty  bushels  is 
consumed  by  fire  at  the  depot  in 
Richmond  before  it  can  be  removed. 
The  title  to  the  wheat  was  vested  in 
H.,  and  he  is  to  bear  the  loss.  "It  will 
be  seen  thus,  that  that  case  differs 
from  this  in  several  important  partic- 
ulars. There,  there  had  been  no  actual 
change  in  the   possession  and  custody 


of  the  thing  bargained  for.  The 
weighing  by  the  terms  of  the  contract 
was  to  be  done  by  the  seller;  and  was 
I  not  only  an  act  necessary  to  be  per- 
formed in  order  to  ascertain  the  price, 
but  in  connection  with  the  marking 
was  necessary  to  the  complete  desig- 
nation and  identification  of  the  prop- 
erty as  the  property  of  the  buyer,  and 
to  the  placing  it  in  that  state  in  which 
by  the  agreement  it  was  to  be  before 
the  seller  could  demand  its  price,  or 
truly  notify  the  buyer  that  it  was 
then  ready  for  him."  Haxall  v.  Willis, 
15    Gratt.    434. 

K.     sold    M.    all     the    merchantable 
lumber,  which  he  had  at  certain  desig- 
nated    places,    at    $10     per    thousand. 
Nothing  was  said  about  examining  and 
measuring    the    lumber;    but    a    short 
time  thereafter  M.  spent  one  day  with 
some   hands   hired   by  him   in    sticking 
I  a   part   of   the   lumber,   when   he   went 
I  home  and  remained  there  sick,  until  a 
I  flood    in    the    Ohio    river    swept    away 
the  lumber.     M.  had  sold  K.  the  land 
from   which   the   timber,   out  of  which 
the   lumber   was   sawed,   was   cut,   and 
I  K.    owed    M.   $1,200   on   said   land,    for 
i  which  M.  brought  his  action  and  sued 
I  out   an   attachment  and   levied   on    the 
I  lumber  and  then  bought  the  lumber  and 
I  agreed  to  take  the  $1,200  out  and  ac- 
count  to   K.   for   the   balance.     In    his 
affidavit  for  the   attachment   M.   stated 
I  that    K.    had    no    property    except    the 
'  lumber.     The  jury  found  a  verdict  for 
I  the    defendant    and    assessed   his   dam- 
'  ages  at  $831.09;  and  the  trial  court  en- 
tered judgment  thereon.     Held,  under 
these  circumstances  this  court  will  not 
reverse  the  judgment  and  set  aside  the 
verdict  on  the  ground  that  it  was  not 
justified   by   the   evidence.      Morgan   t'. 
King.  28  W.  Va.  1,  57   Am.   Rep.  633. 
Intention  of  Parties. — Tn   Morgan  zk 
King.   28   W.   Va.   1,   14,   57    Am.    Rep. 
633,  the  court,  after  reviewing  the  au- 
thorities  at  length,    said:      "It   is  very 
evident  from  these  c^ses.  that  the  gen- 
eral  rule   needs   qualification.     The   in- 
tention of  the  parties  in  a  contract  of 
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this  character  as  in  any  other  contract 
is  the  agreement;  and  the  general  rule, 
that  we  have  so  often  referred  to  in 
the  cases  cited,  is  but  the  expression 
of  what  the  judges  thought  in  each 
particular  case  was  the  agreement  of 
the  parties.  It  will  not  be  denied  by 
any  one,  that  the  parties  can  expressly 
agree,  that  the  articles  purchased  shall 
pass  at  once  to  the  buyer,  although 
they  are  to  be  measured,  weighed  or 
counted,  and  the  price  is  to  be  pre- 
cisely ascertained  and  paid  in  the  fu- 
ture." 

Rule  Where  Goods  Are  Actually 
Delivered. — But  where  there  has  been 
an  actual  change  in  the  possession 
and  custody  of  the  thing  bargained 
for,  the  rule  is  essentially  different. 
In  other  words,  where  the  subject 
matter  of  the  contract  has  not  only 
been  completely  ascertained  and  iden- 
tified, but  actually  delivered,  the  mere 
fact  that  the  weighing,  counting  or 
measuring,  is  yet  to  be  done  by  the 
buyer,  simply  in  order  to  ascertain  the 
aggregate  sum  of  money  which  he  is 
to  pay  as  the  price,  does  not  of  itself 
show  such  a  defect  in  the  transfer  of 
the  title  as  may  prevent  the  risk  of 
the  loss  from  being  cast  on  the  buyer. 
Haxall    V.   Willis,   15   Gratt.    434. 

The  effect  of  an  actual  change  of 
possession  upon  the  question  as  to 
whether  weighing,  etc.,  is  a  condition 
precedent  to  the  transfer  of  the  prop- 
erty, is  very  clearly  and  strongly  stated 
in  the  opinion  of  the  court  in  Macom- 
ber  V.  Parker,  13  Pick.  176.  It  is  there 
said:  "The  general  principle  is,  that 
where  an  operation  of  weight,  meas- 
urement or  the  like,  remains  to  be 
performed  in  order  to  ascertain  the 
prce,  the  quantity  or  the  particular 
commodity  to  be  delivered,  and  to 
put  it  in  a  deliverable  state,  the  con- 
tract is  incomplete  until  such  opera- 
tion is  performed.  Brown  on  Sales 
44.  But  where  the  goods  or  commod- 
ities are  actually  delivered,  that  shows 
the  intent  of  the  parties  to  complete 
•the    sale    by    the    delivery;    and    the 


weighing  or  measuring  or  counting 
afterwards  would  not  be  considered  as 
any  part  of  the  contract  of  sale,  but 
would  be  taken  to  refer  to  the  adjust- 
ment of  the  final  settlement  of  the 
price.  The  sale  would  be  as  complete 
as  a  sale  upon  credit  before  the  actual 
payment  of  the  price."  Approved  in 
Haxall  V.  Willis,  15  Gratt.  434,  447; 
Morgan  v.  King,  28  W.  Va.  1,  67  Am. 
Rep.    633. 

8.   Executed   Contracts. 

In  General. — But  where  there  is  an 
executed  sale  of  an  interest  in  prop- 
erty, without  reservation,  the  title 
passes  immediately  upon  the  sale  to 
the  buyer,  and,  therefore,  it  is  unnec- 
essary for  the  seller  to  allege,  in  an 
action  on  the  contract,  that  he  has 
transferred  his  interest.  Smith  v.  Bur- 
ton, 94  Va.  158,  26  S.  E.  412. 

Delivery  of  possession  is  not  nec- 
essary to  pass  the  title  upon  a  sale  of 
personal  property.  Staton  v.  Pittman^ 
11    Gratt   99. 

In  Hobbs  v.  Steamboat  Interchange, 
1  W.  Va.  57,  66,  the  court  said:  "The 
most  satisfactory  definition  of  a  con- 
summated contract  for  the  sale  of  a 
personal  chattel  will  be  seen  in  13 
Gratt.  109,  Chapman  v.  Campbell;  it  is 
'where  there  is  a  contract  for  an  im- 
mediate sale  of  a  chattel,  and  nothing 
remains  to  be  done  by  the  vendor,  as 
between  him  and  the  vendee,  the 
vendor  immediately  acquires  a  prop- 
erty in  the  price,  and  the  vendee  a 
property  in  the  goods,  and  then  all 
the  consequences  resulting  from  the 
vesting  of  the  property  follows,  one  of 
which  is,  if  it  be  destroyed,  the  loss 
falls  on  the  vendee.* "  Chapman  v. 
Campbell,  13  Gratt.  105,  is  also  cited 
in  Poling  v,  Flanagan,  41  W.  Va.  191,. 
193,  23  S.  E.  685,  where  it  is  held,  in 
accordance  with  Chapman  v,  Camp- 
bell, 13  Gratt.  105,  that  in  such  a  case 
delivery  is  not  necessary. 

"The  first  question  arising  is 
whether  the  plaintiffs  had  title  to  the 
property,  as,  to  maintain  detinue,  they 
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mast  have.  Robinson  v.  Woodford,  37 
W.  Va.  377,  16  S.  E.  602.  This  ques- 
tion is  easily  answered  so  far  as  it 
concerns  Poling  Bros,  and  Junkins; 
for  Junkins  made  an  absolute  bill  of 
sale,  by  which  he  sold,  assigned,  and 
transferred  all  his  right,  title,  and  in- 
terest in  the  property  to  Poling  Bros. 
This  surely  passed  title,  without  re- 
gard to  delivery  of  possession;  for 
where  a  vendor  consents  to  sell,  and 
the  vendee  consents  to  buy,  immedi- 
ately a  specific  chattel,  a  sale  is  made 
passing  title,  and  neither  a  delivery 
nor  tender  of  the  property,  nor  pay- 
ment of  price,  is  necessary  to  perfect 
the  sale.  Chapman  v,  Campbell,  13 
Oratt.  105;  Morgan  v.  King,  28  W. 
Va.  1,  57  Am.  Rep.  633;  3  Minor's  Inst. 
^8."  Poling  V.  Flanagan,  41  W.  Va. 
191,  23   S.    E.   685,  686. 

A  slave  on  trial  for  larceny  before 
a  county  court,  is  sold;  and  before  he 
is  discharged  he  makes  his  escape  and 
is  not  heard  of  again.  The  contract 
of  sale  being  complete,  the  purchaser 
is  bound  for  the  price,  though  the 
slave  was  not  and  could  not  be  de- 
livered. Chapman  v.  Campbell,  18 
Gratt.   105. 

Where  the  goods  sold  are  suffi- 
ciently designated,  so  that  no  question 
can  arise  as  to  the  thing  intended,  it 
is  not  absolutely  necessary  that  there 
should  be  a  delivery,  or  that  the  goods 
should  be  in  a  deliverable  condition, 
or  that  the  quantity  or  quality,  where 
the  price  depends  on  either  or  both, 
should  be  determined;  these  are  dr- 
cumstances  indicating  intent  but  are 
not  conclusive.  Morgan  v.  King,  28 
W.  Va.  1,  57  Am.  Rep.  633;  Hood  v, 
Bloch,  29  W.  Va.  244,  11  S.  E.  910. 

Illustrations. — ^Where  a  bill  of  sale  is 
executed  from  one  person  to  another, 
for  a  steamboat,  and  delivery  and  pos- 
session accompanies  the  act,  thereby 
Tendering  the  sale  complete,  there  is 
no  such  right  of  ownership  or  title'  in 
the  seller  as  would  authorize  one  of 
liis     creditors     to     attach    the     boat 


Hobbs  V.  Steamboat  Interchange,  1 
W.  Va.  57. 

Under  a  bona  fide  sale  of  chattels, 
though  there  is  no  delivery  of  posses- 
sion at  the  time  of  sale,  yet,  if  the 
purchaser  gets  possession  of  them  be- 
fore an  attachment  is  levied,  his  title 
is  good  against  the  attachment.  Pol- 
ing V.  Flanagan,  41  W.  Va.  191,  23  S. 
E.   685. 

If  the  contract  of  sale  be  complete, 
though  the  goods  continue  in  the 
warehouse  where  stored  at  the  time  of 
sale,  under  an  agreement  to  be  free  of 
storage  for  a  certain  number  of  days, 
and  during  that  time  they  be  burnt, 
the  vendee  must  bear  the  loss.  Pleas- 
ants V.  Pendleton,  6  Rand.  473,  483,  18 
Am.   Dec.   726. 

When  logs  are  delivered,  measured 
and  branded  with  the  brand  of  the 
purchaser,  at  the  point  or  place  of  de- 
livery in  strict  accordance  with  the  un- 
equivocal stipulations  of  the  written 
contract  of*  purchase,  the  sale  is  com- 
plete, and  the  title  passes  and  vests  in 
the  purchaser,  notwithstanding  other 
provisions  in  such  written  contract  by 
which  the  seller  agrees  for  a  fixed 
compensation  safely  and  without  loss 
or  damage  to  deliver  such  logs  at  an- 
other different  point  for  the  purchaser. 
Bank  v.  Napier,  41  W.  Va.  481,  23  S. 
E.   800. 

Upon  the  sale  of  an  undivided  inter- 
est in  a  newspaper,  the  title  passes 
immediately  to  the  vendee  unless  re- 
served, and  in  an  action  by  the  vendor 
against  the  vendee  and  others  on  an 
indemnifying  bond  made  by  them  to 
save  the  vendor  harmless  against  cer- 
tain debts  specified  in  the  bond,  for 
which  debts  the  vendor,  the  vendee 
and  the  newspaper  are  bound,  it  is 
unnecessary  to  aver  in  the  declaration 
that  the  vendor  had  transferred  his 
interest  in  the  paper  to  the  vendee. 
Upon  proof  of  the  execution  and  de- 
livery of  the  bond,  the  amount  of  the 
debts  and  the  payment  thereof  by  the 
vendor,   he   is    entitled    to   recover   of 
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the  obligors  in  the  bond  the  amount 
so  paid.  Smith  v.  Burton,  94  Va.  158, 
26  S.  E.  412,  citing  3  Min.  Insts.,  pt' 
1,  p.  253,  21  Am.  &  Eng.  Ency,  Law 
(1st    Ed.)   482. 

Pajrment  of  Duty  on  Goods.— Where 
the  vendor  has  no  further  act  to  do, 
to  ascertain  the  quantity,  quality,  or 
price  of  the  article  sold,  the  vendee 
must  bear  every  loss  by  fire,  etc, 
though  he  could  not  withdraw  the 
goods  from  the  place  of  deposit,  be- 
cause the  duties  were  not  paid,  the 
fact  that  they  were  not  paid  being  pro- 
claimed at  the  sale,  and  vendor  being 
in  no  default  for  the  nonpayment  be- 
tween the  sale  and  burning.  Pleas- 
ants v.  Pendleton,  6  Rand.  473,  484, 
18    Am.    Dec.    726. 

Burden  of  Proving  Reservation  of 
Title. — When  a  slave  is  sold  and  de-  | 
livered  although  without  a  bill  of 
sale,  it  is  to  be  presumed,  prima  facie, 
that  the  seller  has  parted  with  his  ti- 
tle. If,  therefore,  he  contends,  that 
he  reserved  the  title  in  himself,  until 
the  purchase  money  should  be  paid, 
the  onus  probandi  lies  on  him.  Ran^ 
^dph   V.   Randolph,   3   Munf.   99. 

Appelate  Practice. — Where  the  con- 
tract, the  situation  of  the  thing  sold 
and  the  circumstances  surrounding 
the  case  are  such  as  to  justify  a  jury 
in  finding  that  the  sale  was  complete, 
and  that  title  to  the  property  passed 
to  the  buyer,  the  trial  court  ought  not, 
and  a  fortiori  the  appellate  court  will 
not,  set  aside  such  a  verdict.  Morgan 
V.  King,  28  W.  Va.  1,  57  Am.  Rep.  633. 

D.    SALES    OF    LIQUOR    IN    LO- 
CAL OPTION  DISTRICTS. 

See     the     title      INTOXICATING  j 
LIQUORS,  vol.  8,  p.  14.  I 

Contracts  in  a  local  option  district 
to  sell  a  certain  quantity  of  whisky 
generally,  not  designating  any  partic- 
-ular  jug  of  whisky,  nor  even  a  jug  of 
whisky  to  be  drawn  from  any  desig- 
nated barrel  or  reservoir,  can  not  be 
considered  as  contracts  of  sale 
within  such  a  district.     It  is  impossi- 


ble to  consider  such  a  contract  for  a 
sale  as  transferring  any  property  to 
the  vendee  for  the  obvious  reason* 
not  only  was  the  whisky  agreed  to  be 
sold  entirely  unascertained,  but  there 
was  not  even  a  larger  quantity  of 
whisky  ascertained  or  designated,  out 
of  which  the  whisky  agreed  to  be 
sold,  was  to  be  taken.  State  v. 
Hughes,  22  W.  Va.  743. 

A  party  residing  in  Doddridge 
county  sends  a  postal  card  through 
the  mail  to  a  licensed  wholesale  liq- 
uor dealer  doing  business  as  such  in 
Wood  county,  directing  a  package  of 
whisky  to  be  sent  him  by  express  C. 
O.  D.  The  order  thus  sent  having 
been  received  in  Wood  county,  and 
having  been  complied  with  by  deliv- 
ering the  package,  marked  "C.  O.  D.," 
addressed  to  the  purchaser  in  Dod- 
dridge county,  held,  that  under  the  cir- 
cumstances the  sale  was  made  in 
Wood  county,  and  said  wholesale  mer- 
chant was  not  liable,  under  indict- 
ment in  Doddridge  county,  for  retail- 
ing liquors  without  license  in  Dod- 
dridge county.  State  v,  Flanagan,  38 
W.  Va.  53,  17  S.  E.  792,  following 
State  V.  Hughes,  22  W.  Va.  743,  744. 

A  partner  of  a  wholesale  and  retail 
licensed  dealer  in  spirituous  liquors  in 
Wood  county  visits  Taylor  county, 
and  there  solicits  orders  on  his  firm 
for  whisky.  The  whisky  to  fill  these 
orders  is  shipped  in  jugs  by  the  Balti- 
more &  Ohio  railroad,  being  delivered 
by  the  firm  to  an  express  agent  in 
Wood  county  for  transportation  to  the 
purchasers  in  Taylor  county.  They  re- 
ceive the  whisky  in  Taylor  county,  and 
pay  the  express  charges,  and  subse- 
quently, when  on  a  visit  to  said  county 
of  Taylor,  this  partner  collects  In  Tay- 
lor county  of  these  parties  the  price, 
which  had  been  agreed  upon  for  this 
whisky.  Held,  this  partner  can  not  be 
indicted  in  Taylor  county  for  selling 
spirituous  liquors  without  license,  as 
on  this  state  of  facts  the  sales  were 
made  in  Wood  county,  when  the  jugs 
of  whiskv   were   delivered   to    the   ex- 
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press  agent.  Until  then  there  was 
etily  an  executory  contract  for  the 
sale  of  the  whisky,  and  the  sale  became 
complete  and  the  property  in  the 
whisky  was  transferred  to  the  pur- 
chasers when  it  was  delivered  to  the 
express  agent  for  transportation,  and 
not  when  it  was  received  of  the  ex- 
press agent  by  the  purchasers.  Stat« 
V.  Hughes,  22  W.  Va.  743. 

IV.  Delivery  of  Goods. 

A.     MEANING     OF    WORD    "DE- 
LIVERY." 

The  word  "delivery"  is  most  fre- 
quently used  in  reference  to  the  change 
of  possession  of  a  chattel;  but  some- 
times it  is  used  in  reference  to  the 
change  of  the  property  in  a  chattel, 
which  may  in  certain  cases  take  place 
without  any  change  of  possession.  In 
other  words  this  word  "delivery"  is 
generally  used  to  denote  transfer  of 
possession;  but  it  is  sometimes  used 
to  denote  simply  transfer  of  title  un- 
accompanied by  any  change  of  pos- 
session. Bloyd  V.  Pollock,  27  W.  Va. 
75,  128. 

On  this  subject  Benjamin  in  his  ex- 
cellent work  on  Sales,  part  2,  ch.  2,  § 
675,  says:  "The  word  delivery  is 
sometimes  used  with  reference  to  the 
passing  of  the  property  in  the  chattel, 
sometimes  to  the  change  of  the  pos- 
session of  the  chattel;  in  a  word  it  is 
used  in  turn  to  denote  transfer  of  title 
or  transfer  of  possession."  In  the  pre- 
ceding section  he  says:  "There  is  no 
branch  of  the  law  of  sale  more  con- 
fusing to  the  student  than  that  of  de- 
livery. This  results  from  the  fact 
that  the  word  is  unfortunately  used  in 
very  different  senses,  and  unless  these 
different  significations  are  carefully 
borne  in  mind,  the  decisions  would  fur- 
nish no  clue  to  a  clear  perception  of 
principles."  Bloyd  v.  Pollock,  27  W. 
Va.  75,  128. 

"As  a  familiar  example  of  the  use  of 
this  word  deliver  in  these  two  essen- 
tially different  senses  I  would  put  this 
case.     Upon  a  sale  of  goods  generally, 


such  as  was  the  sale  proven  in  this 
case,  no  property  passes  till  delivery; 
for  until  then  the  very  goods  sold  arc 
not  ascertained,  yet  it  is  well  settled, 
that  the  delivery  of  goods  to  any  com- 
mon carrier,  whether  a  particular  car- 
rier has  or  has  not  been  designated  by 
the  vendee,  for  the  purpose  of  having 
them  conveyed  to  the  vendee  or  to  a 
place  designated  by  the  vendee,  vests 
the  property  in  the  vendee."  Bloyd  v. 
Pollock,  27  W.  Va.  75,  129. 

"Many  other  examples  might  be 
given  where  goods  are  regarded  as  de- 
livered in  the  sense  of  a  transfer  of 
title,  when  there  was  in  fact  no  de- 
livery in  the  sense  of  a  transfer  of  pos- 
session. As  for  instance  when  the 
property  is,  when  sold,  in  the  hands  of 
a  third  person,  and  he  agrees  to  keep 
it  for  the  vendee,  this  perfects  the  sale, 
and  there  is  a  change  in  the  title  of 
the  property,  it  belonging  to  the  ven- 
dee as  completely  as  if  he  had  been 
put  in  actual  possession  of  the  same 
(Potter  V.  Washburn,  13  Vt.  558).  And 
in  such  case  to  complete  the  sale  and 
make  a  complete  transfer  of  the  title 
of  the  property  it  would  suffice,  that 
the  vendor  should  simply  notify  the 
vendee.  Mayer  v.  Billingsley,  3  Ala. 
679;  Pleasants  v.  Pendleton,  6  Rand. 
47.3,  475,  18  Am.  Dec.  726."  Bloyd  v. 
Pollock,  27   W.  Va.   75,  130. 

H.  DUTY  TO  DELIVER. 

As  soon  as  a  contract  for  the  sale  of 
a  chattel  is  completed,  the  seller,  in  the 
absence  of  a  contrary  indication  or 
agreement,  must  deliver  the  property 
to  the  buyer  when  the  latter  has  paid 
the  consideration  money.  See  Chap- 
man V.  Campbell,  13  Gratt.  105,  110. 

C.  TIME  OF  DELIVERY. 

As  to  the  time  of  delivery,  the  law 
supposes,  in  the  absence  of  evidence  to 
the  contrary,  a  reasonable  time,  un- 
less a  definite  time  is  fixed  by  agree- 
ment. But  if  a  definite  time  was  set. 
this  is  of  the  essence  of  the  contract 
as  between  the  parties.  Greenbrier 
Lumber  Co.  r.  Ward,  36  W.  Va.  573, 
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15  S.  £.  89;  Boyd  v,  Gunnison,  14  W. 
Va.  1.  Por  example,  where  no  time 
was  fixed  in  a  contract  for  the  delivery 
of  oil,  it  was  held,  that  the  buyer  could 
not,  without  the  consent  of  the  seller, 
extesd  the  delivery  of  any  part  of  the 
oil  beyond  a  reasonable  time.  Boyd 
V.  Gunnison,  14  W.  Va,  1. 

A  contract  is  made  for  the  delivery 
of  a  crop  of  wheat  at  the  barn  of  the 
farmer,  between  certain  days;  the 
farmer  is  not  bound  to  have  the  whole 
ready  at  one  time;  but  the  other  party 
is  bound  to  use  reasonable  industry  in 
receiving  and  taking  it  away  in  rea- 
sonable parcels.  Lewis  v,  Weldon,  3 
Rand.  71. 

Reasonable  Time. — In  Boyd  v.  Gun- 
nison, 14  W.  Va.  1,  the  oil  had  to  be 
transported  from  White  Oak,  West 
Virginia,  to  New  York;  and  from  the 
commissioner's  report  it  would  rea- 
sonably take  from  the  0th  of  April, 
1868,  to  the  26th  of  the  same  month  to 
deliver  the  oil  in  New  York  city. 
There  being  no  time  specified  in  the 
contract  for  the  delivery  of  the  oil; 
and  the  law  requiring  it  to  be  de- 
livered in  a  reasonable  time,  held,  that 
under  the  circumstances  of  this  case, 
the  26th  of  April,  1868,  was  the  time, 
when  the  oil  should  have  been  de- 
livered under  the  contract. 

G.  having  agreed  to  sell  W.  certain 
escape  warrants  upon  W.'s  giving 
bond  and  good  security  for  the  pur- 
chase money,  W.  executes  a  bond, 
with  a  blank  for  the  name  of  the 
surety,  to  be  filled  up  at  a  certain  time 
and  place,  when  and  where  the  escape 
warrants  are  to  be  assigned  and  de- 
livered by  G.;  if  W.  fail  to  give  the 
surety,  a  court  of  equity  will  not  per- 
mit G.  to  take  advantage  of  the  bond, 
without  proof  of  his  assigning  and  de- 
livering, or  tendering  the  escape  war- 
rants, within  a  reasonable  time,  and 
before  commencing  suit  upon  it;  as 
to  which,  the  onus  probandi,  in  equity, 
lies  on  him.  Page  v.  Winston,  2  Munf. 
298. 

Shoes. — ^'What  is  a  reasonable  time 


in  such  a  case  depends  upon  the  facts 
ot  the  particular  case,  and,  as  they 
were  ordered  for  the  spring  trade, 
plaintiffs  were  bound  by  their  contract 
to  make  and  ship  them  at  least  as  early 
as  the  opening  of  spring — that  is  to 
say,  abo«t  the  1st  of  March;  certainly 
not  later  than  the  •th  day  of  March, 
the  date  of  receiving  the  first  consign- 
ment." Ford  V.  Friedman,  40  W.  Va. 
177,  M  S.   £.  9e0,  932. 

And  where  fmtt  trees  are  bought  to 
be  delivered  in  the  fall,  the  buyer  may 
refuse  to  accept  them  unless  they  are 
delivered  in  that  part  of  the  season 
properly  suited  for  transplanting  such 
trees.    Weltner  r.  Riggs,  3  W.  Va.  445. 

The  term  ''at  once"  is  not  to  be  taken 
literally,  for  that  would  be  unreason- 
able, seeing  that  the  goods  had  to  be 
manufactured  before  they  could  be 
sent;  but  the  term  indicates  that  a 
prompt  making  and  sending  of  the 
shoes  was  expected  on  the  part  of  the 
buyer,  and  promised  on  the  part  of  the 
maker  and  seller.  One  of  the  defend- 
ants, examined  as  a  witness,  says: 
"The  custom  was  that  in  such  cases 
you  would  get  the  shoes  within  two  or 
three  weeks."  Ford  v.  Friedman,  40 
W.  Va.  177,  20  S.  E.  936,  932. 

Time  of  Day. — ^Where,  on  the  day 
of  sale  mentioned  in  the  forthcoming 
bond,  the  property  is  on  the  spot  be- 
fore 1  o'clock,  but  not  delivered  to  the 
sheriff  until  after  4  o'clock,  this  will 
not  be  a  good  delivery  under  the  act 
of  1821,  in  certain  cases,  and  the  bond 
will  be  forfeited.  "In  contracts  ap- 
pointing some  act  to  be  done  on  a 
given  day,  there  is  no  inflexible  rule 
that  the  party  shall  have  until  sun- 
down of  the  day,  to  perform  his  con- 
tract. That  time  is  allowed,  when  it 
appears,  from  the  circumstances  of  the 
case,  to  be  most  convenient  to  both 
parties;  as  if  a  sum  of  money  is  to  be 
paid,  that  rule  is  adopted  to  avoid  the 
inconvenience  of  one  party  being  bound 
to  wait  the  whole  day  for  the  other. 
But  even  in  that  case,  payment  must 
be  made  in  time  to  count  the  money 
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before  sundown.  So  that  if  a  very 
large  sum  were  to  be  paid,  the  pay- 
ment should  be  made  early  in  the  day. 
5  Co.  114.  The  rule  is,  that  the  stipu- 
lated act  is  to  be  performed  at  that 
period  of  the  day,  which  may  appear, 
from  the  circumstances  of  the  case,  to 
be  the  most  proper  for  attaining  the 
object  of  the  contract,-  as,  in  case  of 
a  contract  to  pay  money  upon  the 
transfer  of  stock;  the  party  must  pay 
within  the  hours,  when  the  transfer  of 
the  stock  can  be  made,  according  to 
the  rules  of  the  institution,  which  can 
alone  complete  the  transfer."  M'Kin- 
ster   V.    Garrott,    3    Rand.    554,    555. 

Delivery  by  Installments. — But  where 
the  seller  agrees  to  deliver  the  articles 
sold  as  fast -as  a  certain  party  delivers 
them  to  him,  the  buyer  can  not  set  a 
time  within  which  the  seller  must  com- 
plete the  delivery  or  be  deemed  guilty 
of  a  breach  of  contract,  so  as  to  en- 
title such  buyer  to  purchase  the  residue 
in  market,  and  recover  of  the  seller  the 
difference  between  the  market  price 
and  the  sale  price.  Smith  v.  Snyder,  82 
Va.  614;  Smith  v.  Snyder,  77  Va.  432. 

Postponement  by  Request  of  Buyer. 
— Where,  in  a  contract  of  sale,  delivery 
is  postponed  at  the  buyer's  request  and 
the  contract  is  ultimately  broken,  this 
has  the  effect  of  postponing  the  date  of 
breach,  and  therefore  alters  the  time 
with  reference  to  which  damages  are 
to  be  fixed.  Smith  v,  Snyder,  77  Va. 
432. 

Notice  of  Time  of  Delivery. — Where 
no  day  is  specified  as  the  time  of  de- 
livery, but  it  is  to  be  designated  by  the 
seller,  he  must  give  the  buyer  reason- 
able notice  thereof.  Weltner  v.  Riggs, 
3  W.  Va.  445;  Smith  v.  Snyder,  77  Va. 
432,  442. 

Waiver. — See  post,  "Acceptance  of 
Goods,"  V. 

The  acceptance  by  a  vendee  of  a  late 
delivery  will  not  be  deemed  a  waiver 
of  the  consequent  damages  sustained 
by  him,  where  it  appears  that  there 
was  no  intentiori  to  waive  such  dam- 


ages.   Perry  Tie,  etc.,  Co.  v.  Reynolds, 
100  Va.  264,  40  S.   E.  919. 

Evidence  as  to  Time.— "Evidence  is 
admissible  to  show  what  the  parties 
thought  about  the  time  of  performance. 
See  Tied.  Sales,  f  100."  Ford  v.  Fried- 
man, 40  W.  Va.  177,  20  S.  E.  930,  932. 

D.  PLACE  OF  DELIVERY. 

Where  a  contract  for  the  sale  of  per- 
sonal property  names  several  places  at 
which  the  property  may  be  delivered, 
at  the  buyer's  option,  the  buyer  must 
within  a  reasonable  time  make  his 
selection  of  the  place  of  delivery.  Boyd 
V.  Gunnison,  14  W.  Va.  1. 

In  Boyd  v.  Gunnison,  14  W.  Va.  1, 
the  contract  was  made  on  the  30th  of 
March,  1868,  for  the  sale  of  2,000  bar- 
rels of  oil,  the  contract  giving  the 
buyer  the  right  to  select  one  of  three 
places  mentioned  in  the  contract  for 
the  delivery  of  the  oil,  and  on  the  9th 
of  April,  1868,  the  buyer  selected  the 
city  of  New  York,  one  of  the  places 
mentioned  in  the  contract,  as  the  place 
of  delivery.  It  was  held,  that  the  selec- 
tion was  made  in  a  reasonable  time. 

E.  QUANTITY    TO     BE     DELIV- 
ERED. 

As  to  the  quantity  which  the  seller  is 
bound  to  deliver,  this  depends,  of 
course,  upon  the  terms  of  the  contract; 
therefore,  if  the  quantity  to  be  de- 
livered is  fixed  by  the  agreement,  the 
seller  must  deliver  just  what  he  bar- 
gained to  deliver — no  more,  no  less; 
nor  can  the  seller  generally  deliver  a 
quantity  in  excess  of  that  ordered. 
Greenbrier  Lumber  Co.  v.  Ward,  36 
W.  Va.  573,  15  S.  E.  89. 

If,  on  the  other  hand,  the  quantity 
delivered  is  less  than  that  sold,  it  may 
be  refused  by  the  buyer;  and  if  the 
contract  be  for  a  specified  quantity,  to 
be  delivered  in  parcels  from  time  to 
time,  the  buyer  may  return  the  parcels 
first  received  if  the  later  deliveries  be 
not  made,  for  the  contract  is  not  per- 
formed by  the  seller's  delivery  of  less 
than  the  whole  quantity  sold.     Green- 
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brier  Lumber  Co.  v.  Ward,  36  W.  Va. 
573,  15  S.  E.  89. 

F.    SYMBOLICAL  OR  CONSTRUC- 
TIVE DELIVERY. 

Actual  delivery  is  not  necessary  to 
pass  the  title  to  the  buyer  and  put  th^ 
^oods  at  his  risk;  a  constructive  or 
symbolical  delivery,  as  by  delivering  the 
key  of  the  warehouse  in  which  the 
^oods  are  deposited,  is  sufficient  to 
pass  them  to  the  buyer.  Pleasants  v. 
Pendleton,  6  Rand.  473,  18  Am.  Dec 
726;  Elam  v.  Keen,  4  Leigh  333,  335, 
26  Am.  Dec.  322. 

It  is  the  admitted  principle  of  the 
common  law,  that  the  title  to  personal 
property  passes  by  the  actual  delivery 
or  by  a  constructive  delivery  of  it,  as 
in  the  case  of  Pleasants  v.  Pendleton, 
6  Rand.  473,  18  Am.  Dec.  726,  and 
many  like  cases.  Mortgages  and  deeds 
of  trust  of  personal  property  .which  are 
directed  by  statute  to  be  recorded  (by 
which  the  title  passes  without  actual 
delivery)  do  not  impair  this  principle 
of  the  common  law.  A  bill  of  sale  of 
personal  property  absolute  on  its  face, 
is  not  within  the  statute,  and  need  not 
be  recorded  to  give  any  greater 
validity  to  it;  and  if  recorded,  it  does 
not  affect  this  property;  an  actual  de- 
livery either  in  fact,  or  law,  is  not  nec- 
essary.    Bird  V,  Wilkinson,  4  Leigh  266. 

An  actual  delivery  of  property  in  the 
possession  of  the  vendor,  and  which 
can  be  presently  delivered  by  him,  is 
not  essential;  so  neither  is  a  construc- 
tive or  symbolical  delivery  of  property 
out  of  his  immediate  possession,  in  the 
keeping  of  a  third  person,  essential,  as 
between  vendor  and  vendee,  to  the 
vesting  of  the  property.  The  virtual  or 
symbolical  delivery  is  the  substitute 
for  the  actual  delivery,  and  is  neces- 
sary to  be  resorted  to  only  where  a 
change  of  possession  (if  practicable) 
would  be  essential  to  the  validity  of 
the  transfer;  as  in  cases  of  gifts  inter 
vivos  or  causa  mortis,  or  in  cases  of 
sales,  to  render  them  valid  against  the 
creditors  of,  or  subsequent  purchasers 


from,  the  vendor.  .  Chapman  v,  Camp- 
bell, 13  Gratt.  105,  115. 

Order  on  Third  Person.— Defendant 
agrees  to  assign,  transfer  and  deliver  a 
title  bond  to  plaintiff;  defendant  gives 
an  order  on  third  persons  requiring 
them  to  deliver  the  bond  to  plaintiff, 
and  containing  an  assignment  thereof 
to  him;  and  this  order  is  given  by  de- 
fendant, and  accepted  by  plaintiff,  in 
lieu  of  an  actual  delivery  of  the  bond. 
Held,  the  delivery  of  the  order  was 
tantamount  to  a  delivery  of  the  bond, 
and  a  full  performance  of  the  contract 
on  defendant's  part,  whether  plaintiff 
obtained  the  bond  or  not.  "What, 
then,  was  the  effect  of  that  act?  What 
rights  did  it  confer  on  the  plaintiff?  By 
'  the  delivery  of  the  order,  and  its  ac- 
I  ceptance  in  the  place  of  the  actual  de- 
livery of  the  bond,  the  title  to  the  bond 
absolutely  passed.  Pleasants  v.  Pen- 
dleton, 6  Rand.  473,  18  Am.  Dec.  726- 
If  it  had  been  afterwards  burnt,  lost 
or  destroyed,  the  loss  would  have  been 
Daniels*,  not  Conrad's."  Daniels  v. 
Conrad,  4  Leigh  401,  406. 

G.    DELIVERY  TO  CARRIER. 

Where  a  seller  delivers  goods  to  a 
carrier  by  order  of  the  purchaser,  the 
delivery  to  the  carrier  is  delivery  to  the 
purchaser,  and  the  property  vests  im- 
mediately on  its  delivery  to  the  car- 
rier; and,  therefore,  the  place  of  sale  is 
necessarily  the  residence  of  the  seller, 
whence  the  goods  were  shipped.  State 
V,  Hughes,  22  W.  Va.  743;  Bloyd  v. 
Pollock,  27  W.  Va.  75,  129;  Ford  v. 
Friedman,   40   W.   Va.   177,  20  S.  E.  930. 

If  goods  are  sold  to  a  buyer  to  be 
delivered  if  a  depot  in  a  certain  city, 
or  to  be  delivered  in  the  cars  at  the 
depot  in  that  city,  the  goods  remain  at 
the  risk  of  the  seller,  until  they  arrive 
at  the  depot  in  such-  city,  but  upon 
their  arrival  at  the  depot  in  such  city, 
without  being  unloaded  and  without 
any  notice  of  their  arrival  at  the  depot 
they  at  once  become  the  property  of 
the  buyer  and  are  thenceforth  at  his 
risk.     Bloyd  v.  Pollock,  27  W.  Va.  75. 
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Benjamin  in  his  book  on  Sales  then 
lays  down  the  law  on  this  point,  see 
i  362:  "In  1803  in  the  case  of  Dalton 
V.  Solomonson,  3  B,  &  P.  582,  per  Lord 
Alvanley,  C.  J.,  it  was  treated  as  al- 
ready settled  law,  that  where  a  vendor 
delivered  goods  to  a  carrier  by  order 
of  the  purchaser,  the  appropriation  is 
determined;  the  delivery  to  the  carrier 
is  a  delivery  to  the  vendee,  and  the 
property  vests  immediately.  And  in 
the  United  States  the  law  is  estab- 
lished to  the  same  effect."  Quoted  in 
State  V.  Hughes,  22  W.  Va.  743,  754. 

H.    PROPERTY  NOT  IN  POSSES- 
SION OF  SELLER. 

The  completeness  and  efficacy  of  a 
sale  are  not  necessarily  affected  by  the 
consideration  that  the  property  is  not 
in  the  actual  possession  of  the  seller, 
or  if  in  his  possession,  is  not  to  be 
immediately  delivered.  There  is  no 
principle  of  law  which  establishes  that 
a  sale  of  personal  goods  is  invalid  be- 
cause they  are  not  in  the  possession  of 
the  owner.  The  sale  of  a  chattel  in 
the  possession  of  a  third  party,  claim- 
ing no  adverse  title,  is  not  the  transfer 
of  a  right  of  action,  but  is  a  sale  of  the 
thing  itself.  Chapman  v.  Campbell,  13 
Gratt.  105. 

In  Chapman  v.  Campbell,  13  Gratt. 
105,  a  slave  on  trial  for  larceny  before 
a  county  court  was  sold,  but  before  he 
was  discharged  he  made  his  escape  and 
was  not  heard  of  again.  It  was  held, 
that  the  contract  of  sale  was  complete, 
and  the  buyer  bound  for  the  price, 
though  the  slave  was  not  and  could 
not  be  delivered. 

L     REMEDIES    OF    BUYER    FOR 

NONDELIVERY  OF  GOODS. 
1.   In  General. 

As  soon  as  the  contract  of  sale  is 
completed,  the  buyer  has  a  right  to  de- 
mand the  thing  sold  immediately,  in 
the  absence  of  an  agreement  to  the 
contrary;  therefore,  if  he  tenders  the 
purchase  money  and  demands  the 
property,  he  may  maintain  detinue  or 


trover  if  the  delivery  be  refused.   Chap- 
man V.  Campbell,  13  Gratt.  105,  110. 

2.  Disaffirmance  of  Contract. 

Where  one  purchases  goods  deliver- 
able at  a  future  day,  and  presently- 
binds  himself  by  a  deed  to  pay  the  pur- 
chase money,  or  pays  it  in  cash;  the 
purchaser,  in  case  the  goods  be  not 
delivered,  cannot  disaffirm  the  con- 
tract, and  claim  the  stipulated  price 
paid,  or  contracted  to  be  paid,  but  can 
only  recover  damages  against  the 
vendor  for  breach  of  his  contract.  "I 
am  not  inattentive  to  the  principle,  that 
if  the  vendor  of  an  article  to  be  de- 
livered at  a  future  day  under  a  parol 
contract,  fails  to  fulfill  his  engagement,, 
the  buyer  may  disaffirm  the  contract,, 
and  if  he  has  paid  his  money  may  re- 
cover it  back  on  a  general  count  of 
indebitatus  assumpsit.  For,  in  such 
case  the  breach  by  one  party,  and  the 
disaffirmance  by  the  other,  put  an  end 
to  the  contract.  It  is  no  longer  an 
open  and  subsisting  contract  (upon 
which  general  indebitatus  assumpsit 
will  not  lie)  but  the  express  contract 
is  at  an  end,  and  the  implied  obligation 
to  refund  the  price  springs  up  from 
the  transaction.  But  this  doctrine,  I 
take  it,  can  have  no  application,  where 
the  contract  to  pay  is  evidenced  by 
deed.  In  such  case,  the  buyer  can 
neither  disaffirm  the  contract,  nor  plead 
that  the  consideration  has  failed.  Thus,, 
if  one  give  his  bond  for  500  dollars  to- 
another  (100  barrels  of  flour  to  be 
delivered  at  new  year's  day,  being  the 
actual  consideration,  though  not  ex- 
pressed so  to  be)  the  obligor  cannot 
disaffirm  the  contract  upon  the  failure 
of  the  obligee  to  deliver  the  flour.  His 
only  remedy  at  law  is,  to  submit  to  a 
judgment  on  the  bond,  and  commence 
his  action  for  damages."  Christian  v* 
Miller,  3  Leigh  78,  83,  23  Am.  Dec.  251. 

3.  Breach  of  Warranty  of  Quality. 

;      See  the  title  WARRANTY. 
;      The   true   rule   is   that   where  goods 
delivered  to  the  buyer  are  inferior  in 
I  quality   to   that   which   was   warranted 
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by  the  vendor,  the  buyer  may  bring 
an  action  for  the  breach  of  the  war- 
ranty immediately,  without  returning 
the  goods  or  giving  any  notice  to  the 
seller,  though  it  has  been  held,  that 
the  failure  either  to  return  the  goods, 
•or  to  notify  the  vendor  of  the  defect 
in  quality,  raises  a  presumption  that 
the  complaint  of  defective  quality  is 
not  well  founded.  Eastern  Ice  Co.  v. 
King,  86  Va.  97,  102,  9  S.  E.  506. 

•4.   Accrual  of  Cause  of  Action. 

See  the  title  CONTRACTS,  vol.  3, 
p.  439. 

And  where  the  seller  refuses  to  per- 
form his  contract  to  sell  and  deliver 
goods  the  buyer  may  sue  immediately 
for  damages,  without  waiting  for  the 
time  of  performance  to  expire.  Davis 
T.  Grand  Rapids  School  Furniture  Co., 
41   W.  Va.  717,  24  S.  E.  630. 

9.    Measure  of  Damages. 
a.    In  General. 

The  proper  measure  of  damages  for 
the  breach  of  an  executory  contract  to 
deliver  goods,  is  the  d'fference  between 
the  contract  price  and  the  market  price 
at  the  time  and  place  of  delivery,  with 
interest  thereon  until  paid.  Boyd  v. 
Gunnison,  14  W.  Va.  1;  Perry  Tie, 
etc..  Co.  r.  Reynolds,  100  Va.  264,  40 
S.  E.  919;  Trigg  v.  Clay,  88  Va.  330, 
13  S.  E.  434,  29  Am.  St.  Rep.  723;  Smith 
7\  Snyder,  82  Va.  614;  Newbrough  v. 
Walker,  8  Gratt.  16;  Richmond  Ice  Co. 
r.  Crystal  Ice  Co.,  99  Va,  285,  38  S. 
E.  141;  Nottingham  Coal,  etc.,  Co.  v. 
Preas,  102  Va.  820,  47  S.  E.  823;  Bailey 
V.  Clay.  4  Rand.  346. 

When  a  vendor  fails  to  comply  with 
liis  contract,  the  general  rule  for  the 
measure  of  damages  undoubtedly  is 
the  difference  between  the  contract 
and  the  market  price  of  the  article  at 
the  time  of  the  breach.  This  is  for  the 
evident  reason  that  the  vendee  can  go 
into  the  market  and  obtain  the  article 
contracted  for  at  that  price.  Davis  v. 
Grand  Rapids  School  Furniture  Co., 
41  W.  Va.  717.  24  S.  E.  630.  631. 

Where  the  particular  act  to  be  done 


is  the  delivery  of  lumber,  the  measure 
of  damages  is  the  difference  between 
the  contract  price  .and  the  market 
price  of  the  lumber  at  the  time  of  de- 
livery. Oriental  Lumber  Co.  v.  Blades 
Lumber  Co.,  103  Va.  730,  739,  50  S. 
E.  270. 

The  measure  of  the  plaintifiTs  dam- 
ages for  the  failure  of  the  defendant 
to  deliver  goods  according  to  contract, 
which  the  plaintiff  has  been  compelled 
to  purchase  of  another,  is  the  differ- 
ence between  the  contract  price  and 
the  price  which  the  plaintiff  has  been 
compelled  to  pay.  Richmond  Ice  Co. 
V.  Crystal  Ice  Co.,  99  Va.  285,  38  S. 
E.   141. 

Illustrative  Cases.— Where  defend- 
ants were  not  sued  as  common  car- 
riers, but  for  breach  of  contract  to 
transport  cord  wood  by  reason 
whereof  the  wood  was  lost  by  a 
freshet,  the  circuit  court  refused  to  in- 
struct that  "the  measure  of  damages  in 
case  of  a  failure  of  a  carrier  to  de- 
liver goods  according  to  the  contract, 
and  which  are  lost,  is  the  market  value 
at  the  time  when,  and  place  where 
they  should  have  been  delivered;" 
held,  not  error.  Slaughter  v.  Den- 
mead,  88  Va.  1019,  14  S.  E.  833. 

A,  a  manufacturer  of  organs,  enters 
into  an  agreement  with  B,  whereby 
B  is  to  engage  in  the  business  of  sell- 
ing organs  manufactured  by  A  and  is 
to  introduce  them  into  use  in  a  given 
territory,  and  A  is  to  furnish  him, 
whenever  he  may  need  organs  for  re- 
sale in  this  territory,  with  all  the  organs 
he  may  need  for  this  purpose,  selling 
them  to  him  at  reasonable  rates,  this 
arrangement  to  continue  so  long  as 
either  party  choose  and  till  the  party 
desiring  to  put  an  end  to  this  arrange- 
ment shall  give  to  the  other  reasonable 
notice  of  his  purpose  of  terminat- 
ing such  arrangement.  A,  the  manu- 
facturer, violates  this  aorreement  byre- 
fusing  to  fnrnish  B  with  orgins  that 
he  needed  for  resale  in  this  territory, 
without  having  first  given  to  B  rea- 
sonable notice  of  his  purpose  to  termi- 
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nate  the  arrangement,  whereby  B  suf- 
fered damages.  When  the  agreement 
was  thus  violated^  B  asked  A  to  sell 
and  deliver  to  him  ten  organs  at  once 
for  his  immediate  need.  A,  without 
in  any  way  replying  to  this  request, 
sent  pursuant  to  this  order  of  B  three 
of  the  ten  organs,  which  B  had  so  or- 
dered, and  B,  supposing  that  the  other 
seven  organs  would  speedily  arrive, 
continued  the  men  and  wagons  and 
horses,  which  lie  had  employed  in  sell- 
ing and  delivering  organs,  in  his  em- 
ployment for  a  week  at  his  own  ex- 
pense, these  men  and  wagons  and 
horses  being  idle  during  this  week. 
In  the  recoupment  of  damages  for  this 
breach  of  his  agreement  by  the  plain- 
tiff, if  the  jury  believe  from  the  evi- 
dence, that,  had  these  seven  organs 
.  been  sold  and  delivered  promptly  by 
the  plaintiff.  A,  to  the  defendant,  B, 
they  would  all  have  been  sold  and  de- 
livered to  persons  B  or  his  agents  had 
seen  and  had  a  prospect  of  selling  to 
before  B  ordered  them,  during  the 
week  that  his  men  and  wagons  were 
idle  and  without  any  additional  ex- 
pense beyond  what  he,  B,  actually  in- 
curred, the  true  measure  of  the  de- 
fendant, B's,  damages  to  be  recouped 
is  the  difference  between  the  cost  of 
these  seven  organs,  had  they  been  sold 
and  delivered  promptly  by  A,  and  the 
price,  which  B  would  have  recovered 
for  them,  if  he  had  delivered  them  to 
the  purchasers  from  him.  Sterling 
Organ  Co.  v.  House,  25  W.  Va.  64. 

Duty  of  Buyer. — In  order  to  entitle 
a  buyer  to  recover  as  damages  the  dif- 
ference between  the  market  price  and 
the  contract  price  at  the  time  and  place 
of  delivery,  it  is  not  necessary  that  he 
should  have  actually  gone  into  the 
market  and  bought  other  goods  to 
supply  the  place  of  those  not  delivered. 
Nottingham  Coal,  etc.,  Co.  v.  Preas; 
102  Va.  820,  47  S.  E.  823. 

Delivery  by  Installments. — ^The  meas- 
ure of  damages  for  breach  of  contract 
to  deliver  an  article  at  time  specified 
in    bill    of    sale,    is    the"  difference    be- 


tween the  sale  price  and  the  market 
price  at  time  for  delivery.  But,  where 
J.  sells  A.  150  tons  of  old  iron  rails 
to  be  delivered  as  a  certain  party  de- 
livers same  to  him,  and  J.  delivers  same 
as  fast  as  delivered  to  him,  A.  has  no 
right  to  set  a  time  within  which  J. 
must  complete  the  delivery,  or  be 
deemed  guilty  of  a  breach,  so  as  to 
entitle  A.  to  buy  the  residue  in  mar- 
ket, and  recover  of  J.  the  difference  be- 
tween the  market  price  and  the  sale 
price.     Smith  v.  Snyder,  82  Va.  614. 

E£Fect  of  Payment  or  Nonpayment 
of  Price. — In  case  of  a  breach  of  con- 
tract to  deliver  goods,  the  measure  of 
damages,  in  case  the  price  be  not  paid, 
is  the  difference  between  the  contract 
price  and  the  market  price,  when  the 
delivery  should  have  been  made.  But 
when  the  price  has  been  paid,  or  the 
vendor  has  a  judgment  for  it,  the 
measure  of  damages  is  the  whole  value 
of  the  article  at  the  time  fixed  for  the 
delivery  Christian  v.  Miller,  3  Leigh 
78,  23  Am.  Dec.  251. 

Where  one  contracts  to  purchase 
goods  deliverable  at  a  future  day,  and 
the  seller  fails  to  deliver,  but  the  buyer 
has  paid  no  money  and  there  is  none 
therefore  to  recover  back,  the  only 
remedy  is  to  sue  for  damages  for  fail- 
ing to  deliver  the  goods,  in  which  the 
recovery  would  be  not  the  contract 
price,  but  the  value  of  the  article  at 
the  time  it  should  have  been  delivered, 
with  interest  Christian  v.  Miller,  3 
Leigh  78,  23  Am.  Dec.  251,  citing  Bull 
V.  Douglas,  4  Munf.  303,  6  Am.  Dec. 
518;  Merryman  v.  Criddle,  4  Munf.  542. 

b.    Sales  of  Stock. 

See  the  title  STOCK  AND  STOCK- 
HOLDERS. 

The  general  rule  is,  that  the  proper 
measure  of  damages  for  the  breach  of 
executory  contracts  for  the  sale  and 
delivery  of  personal  property,  is  the 
value  of  the  article  at  the  time  it  should 
have  been  delivered,  with  interest 
thereon  from  that  date  until  paid.  And 
there  is  no  distinction,  in  this  resoect- 
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between  contracts  for  the  delivery  of 
stock,  and  other  executory  contracts. 
Enders  v.  Board  of  Public  Works,  1 
Gratt  364;  Bull  v.  Douglas,  4  Munf. 
303,  6  Am.  Dec.  518. 

Upon  a  contract  to  deliver  stock,  the 
damages  for  the  failure  to  deliver  it  is 
the  value  of  the  stock  at  the  time  it 
ought  to  be  delivered.  Orange,  etc., 
R.   Co.  V,  Fulvey,  17  Gratt.  366. 

**Thc  general  rule,  where  there  has 
been  no  unreasonable  delay  in  the 
commencement  and  prosecution  of  the 
case,  is  to  treat  the  refusal  as  amount- 
ing to  a  conversion,  and  give  as  the 
measure  of  damages  the  value  of  the 
stock  or  its  highest  price  in  market  at 
any  time  after  demand  and  refusal.  2 
Waterman  on  Corporations,  p.  187,  and 
cases  cited  in  note  2.  Sedgwick  on  the 
Measure  of  Damages,  p.  316;  Biddle 
on  the  Law  of  Stock  Brokers,  pp.  417, 
419,  129  U.  S.  193."  Gray  v.  Kemp,  88 
Va.  201,  204,  16  S.   E.  225. 

Illustrative  Cases. — Where  at  agreed 
price,  which  was  paid,  defendant  sold 
plaintiffs  certain  stock  and  gave  them 
an  order  for  its  transfer,  the  company 
denied  that  he  owned  the  stock.  De- 
fendant then  offered  to  refund,  but 
plaintiffs  refused  to  accept  the  money, 
and  without  any  unreasonable  delay, 
sued  for  damages  for  breach  of  contract. 
Held,  plaintiffs  were  entitled  to  re- 
cover the  value  of  the  stock,  or  its 
highest  price  in  market  at  any  time 
after  demand  and  refusal.  Gray  v. 
Kemp.  88  Va.  201,  16  S.   E.  225. 

The  Richmond  Dock  Company  hav- 
ing, in  January,  1823,  applied  to  the 
board  of  public  works  for  a  loan  to 
enable  it  to  complete  its  dock,  the 
board  of  public  works  agreed  to  lend 
to  the  dock  company  12,500  dollars  in 
money,  and  375  shares  of  bank  stock, 
to  be  returned  in  kind  in  four  equal 
payments  on  the  1st  of  January,  1828, 
1829,  1830  and  1831;  and  the  dock 
company  agreed  to  pay  interest  upon 
the  money  and  the  dividends  which 
should    be    declared    upon     the     stock, 


from  time  to  time  as  they  should  be 
declared,  and  to  secure  the  payment 
of  the  interest  and  dividends,  and  the 
return  of  the  money  and  stock  lent, 
by  a  mortgage  upon  all  its  real  prop- 
erty, including  the  dock.  The  terms 
of  the  loan  being  agreed  upon,  the 
general  'assembly,  by  an  act  passed 
February,  1823,  authorized  the  loan 
upon  the  terms  of  the  agreement,  and 
then,  in  pursuance  of  this  act,  and  un- 
der a  resolution  of  the  directors  of  the 
Richmond  Dock  Company,  the  presi- 
dent executed  the  mortgage  in  behalf 
of  the  company,  conveying  the  prop- 
erty as  agreed  upon,  and  the  money 
and  stock  were  delivered  over  by  the 
board  of  public  works  to  the  directors 
of  the  Richmond  Dock  Company.  The 
dock  company  did  not  return  the  stock 
at  the  time  agreed  upon,  but  they  con- 
tinued to  pay  the  dividends  thereon 
up  to  the  1st  of  January,  1832,  when 
stock  sold  for  more  than  it  did  at  the 
time  when,  by  the  contract,  it  was  to 
have  been  returned.  Held,  under  the 
circumstances  of  this  case,  the  board 
of  public  works  was  entitled  to  the 
value  of  the  stock  at  the  time  when  the 
dock  company  ceased  to  pay  the  divi- 
dends, with  interest  thereon  from  that 
date  till  paid.  Enders  v.  Board,  of 
Public  Works,  1  Gratt.  364. 

Where  there  is  a  contract  for  the 
sale  of  6,000  dollars  United  States  8 
per  cent,  stock,  to  be  delivered  and 
regularly  transferred  on  a  future  day, 
for  6,000  dollars  current  money  in 
hand  paid,  if  the  certificate  of  stock  be 
not  delivered  and  transferred  accord- 
ing to  the  contract,  the  proper  measure 
of  compensation  is  not  the  nominal 
amount  of  the  stock,  with  8  per  cent, 
interest  from  the  day  when  it  should 
have  been  delivered,  but  its  true  value 
on  that  day  (including  the  interest 
then  due),  with  lawful  interests  on  such 
value  until  payment.  See  Groves  v. 
Graves,  1  Wash.  1,  and  Winslow  v. 
Dawson,  1  Wash.  118;  also  Reynolds 
V.  Waller,  1  Wash.  165;  and  Nelson  v. 
Matthews,    2    Hen.    &    M,    164.    169.    3 
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Am.  Dec.  620;  Bull  v.  Douglas,  4  Munf. 
303,  6  Am.  Dec.  518. 

c.  Sales  of  Growing  Trees. 

See  the  title  TREES  AND  TIM- 
BER. 

Growing  trees  are  regarded  in  this 
state  as  real  estate,  and,  in  an  action 
by  a  vendee  against  his  vendor  to  re- 
cover damages  for  a  breach  of  a  con- 
tract for  the  sale  and  delivery  of  such 
trees,  the  measure  of  damages,  ac- 
cording to  the  Virginia  doctrine,  is, 
as  a  general  rule,  the  purchase  money 
actually  paid,  and  interest  thereon,  and 
not  the  difference  between  the  con- 
tract price  and  the  market  value  at  the 
time  of  the  breach.  The  evidence  in 
the  case  in  judgment  does  not  bring 
it  within  either  of  the  exceptions  laid 
down  in  Wilson  v.  Spencer,  11  Leigh 
261,  271.  Stuart  v.  Pennis,  100  Va.  612, 
42  S.  E.  667. 

d.  Limitations   of  and   Exceptions  to 

General  Rule. 

In  actions  for  the  breach  of  execu- 
tory contracts,  the  general  rule  is,  that 
the  value  of  the  articles  to  be  delivered, 
at  the  time  when  they  should  have 
been  delivered,  with  interest  from  such 
time  of  delivery,  forms  the  proper 
measure  of  damages.  But  to  this  rule 
there  may  be  exceptions,  founded  on 
particular  circumstances.  Merryman 
V.  Criddle,  4  Munf.  542,  544. 

The  rule   that   the   measure   of  dam- 
ages,  for    failure   of   the    seller   to    de- 
liver goods  as  agreed,  is  the  difference 
between    the    contract    price     and     the 
market  price  of  the  article  at  the  time 
of   the   breach,   proceeds   upon   the   as- 
sumption   that   the    buyer    can    go   into  i 
the  market  and  obtain  the  article  con-  ; 
tracted    for   at    that    price.     Therefore,  j 
when  the  circumstances  of  the  case  are  i 
uich  that  the  buyer  can  not  go  into  the  i 
market    and    supply    himself    with    the  I 
article,    the    rule    does    not    apply,    for 
the  reason  of  it  has  ceased.     Davis  v. 
Grand    Rapids    School    Furniture     Co., 
41   W.   Va.   717,  24   S.    E.   630.     It   has 
been  held,  where  the  seller  breaks  his 


contract  to  furnish  goods  which  have 
been  resold  by  the  buyer  before  de- 
livery, when  similar  goods  can  not  be 
purchased  in  the  market,  that  the 
measure  of  damages  is  the  difference 
between  the  contract  price  and  the 
price  at  which  they  have  been  resold. 
Trigg  V.  Clay,  88  Va.  330,  13  S.  E.  434, 
29  Am.  St.   Rep.  723. 

But  in  order  for  the  buyer  to  re- 
cover as  damages  the  difference  be- 
tween the  market  price  and  contract 
price  at  the  time  and  place  of  delivery, 
it  is  not  necessary  that  he  should  have 
actually  gone  into  the  market  and 
bought  other  goods  to  supply  the  place 
of  those  not  delivered.  Nottingham 
Coal,  etc.,  Co.  v.  Preas,  102  Va.  820,  47 
S.  E.  823. 

Upon  a  declaration  in  covenant, 
charging  in  general  terms  the  breach 
of  a  contract  to  deliver  a  quantity  of 
corn  at  a  given  time;  the  jury,  in  as- 
sessing the  damages,  are  not  restricted 
to  the  value  of  the  corn  at  the  time 
when  it  should  have  been  delivered, 
with  interest  thereon  until  payment; 
but  may  give  such  damages  as,  upon 
the  evidence,  the  plaintiff  appears  to 
have  sustained.  Merryman  v.  Criddle, 
4  Munf.  542. 

e.    Absence  of  Market  Value  at  Place 
of  Delivery. 

If  there  is  no  market  price  for  the 
property  at  the  time  and  place  of  de- 
livery, the  value  of  the  property  may 
be  ascertained  by  showing  its  market 
price  in  other  places,  in  the  vicinity  of 
the  place  of  delivery,  at  or  about  the 
time  of  delivery.  McCormick  v.  Ham- 
ilton, 23  Gratt.  561;  Nottingham  Coal, 
etc..  Co.  V.  Preas,  102  Va.  820,  47  S. 
E.  823. 

Where  there  is  no  market  at  the 
place  of  delivery  the  p-iro  of  the  goods 
in  the  nearest  market,  with  the  cost  of 
transportation  added,  determines  their 
value.  Trigg  v.  Clay,  88  Va.  330,  333, 
13  S.  E.  434,  29  Am.  St.  Rep.  723,  cit- 
ing 21  Am.  &  Eng.  Ency.  of  Law  (1st 
Ed.)  614. 
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If  a  manufacturer  of  ice  fails  to 
fulfill  his  contract  to  deliver  ice  to  a 
dealer  who  has  customers  to  whom  he 
has  been  in  the  habit  of  furnishing  ice, 
but  who  has  no  actual  contract  for  the 
resale  of  the  ice  to  any  one,  the  meas- 
ure of  damages  to  which  the  dealer  is 
entitled  is  the  difference  between  the 
contract  price  and  the  market  price  at 
the  time  and  place  of  delivery.  If 
there  is  no  market  at  the  place  of  de- 
livery, then  the  difference  between  the 
contract  price  and  the  value  in  the 
nearest  and  most  available  market  to 
which  the  buyer  must  resort  to  supply 
himself,  with  the  cost  of  transporta- 
tion added,  together  with  compensa- 
tion for  the  time,  trouble,  and  expense 
of  making  the  repurchase,  is  the  meas- 
ure of  damages.  Nottingham  Coal, 
etc.,  Co.  V,  Preas,  102  Va.  820,  47  S. 
E.  823. 

f.  Proof  of  Market  Value. 

In  ascertaining  what  is  the  market 
value  of  personal  property  and  the  day 
of  delivery  at  a  certain  place,  it  is 
proper  to  hear  evidence  as  to  the  mar- 
ket value  of  the  article  within  a  rea- 
sonable time  both  before  and  after  the 
day  of  delivery.  Boyd  v,  Gunnison, 
14  W.  Va,  1. 

Ib  case  of  a  sale,  the  measure  of 
damages  is  the  value  at  the  time  of  the 
same,  and  the  test  of  this  value  is  the 
purchase  money.  Haffey  v.  Birchetts, 
11  Ldgh  83. 

g.  Existence  or  Nonexistence  of  Mar- 

ket at  Place  of  Delivery. 

Where  seller  contracts  to  furnish 
goods  at  a  place  where  there  is  a  mar- 
ket wherein  the  buyer  can  buy  similar 
goods,  the  measure  of  damages  is  the 
difference  between  the  price  at  which 
they  were  to  be  furnished  him,  and 
the  price  at  which  he  can  buy  similar 
goods  there;  but  where  seller  contracts 
to  furnish  goods  at  a  place  where 
there  is  no  market  wherein  buyer  can 
buy  similar  goods,  and  buyer  has  re- 
sold the  goods  that  were  to  be  fur- 
nished him  there,  the  measure  of  dam- 


ages is  the  net  difference  between  the 
price  at  which  they  were  to  be  fur- 
nished him  there  and  the  price  at  which 
he  has  resold  them.  Trigg  v.  Clay,  88 
Va.  330,  13  S.  E.  434,  29  Am.  St.  Rep, 
723. 

h.    Reference  to  Commissioner. 

Boyd  V.  Gunnison,  14  W.  Va,  1,  was 

a  case,  in  which  there  was  S  report  of 
commissioner  finding  the  difference  be- 
tween the  contract  price  of  oil  sold, 
and  the  market  value  of  the  oil  when 
it  should  have  been  delivered,  at  six 
cents  per  gallon;  and  the  eourt  below 
reformed  the  report  by  reducing  suck 
difference  to  three  cents  per  gallon, 
and  while  this  court  decided,  that  the 
basis,  on  which  the  commissioner  pro- 
ceeded, was  wrong,  and  the  court  be- 
low may  have  also  proceeded  on  a 
wrong  basis  in  ascertaining  such  dif- 
ference, yet  the  presumption  being  in 
favor  of  the  correctness  of  the  decree, 
this  cosrt  affirmed  it,  because  it  could 
not,  after  looking  into  the  whole  evi- 
dence upon  the  correct  basis,  say  that 
the  decree  was  not  justified  by  the  evi- 
dence. 

8.    Elements  of  Recovery, 
a.  In  General. 

The  general  rule  is  that  the  party 
injured  by  a  breach  of  contract,  is  en- 
titled to  recover  all  his  damages,  in- 
cluding gains  prevented  as  well  as 
losses  sustained,  provided  they  are  cer- 
tain, and  such  as  might  naturally  be 
expected  to  follow  the  breach.  It  is 
only  uncertain  and  contingent  profits, 
therefore,  which  the  law  excludes;  not 
such  as  being  the  immediate  and  neces- 
sary result  of  the  breach  of  contract, 
may  be  fairly  supposed  to  have  entered 
into  the  contemplation  of  the  parties 
when  they  made  it  and  are  capable  of 
being  definitely  ascertained  by  refer- 
ence to  established  market  rates. 
James  v.  Adams,  8  W.  Va.  568;  New- 
brough  V.  Walker.  8^  Gratt.  18;  Trigg 
V.  Clay,  88  Va.  330,*  13  S.  E.  434,  29 
Am.   St.   Rep.  723. 
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b.  Speculatiye,  Remote  and  Contingent 
Damages. 

The  damages  which  a  party  may  re- 
cover for  a  breach  of  contract  of  sale 
are  such  as  ordinarily  and  naturally 
flow  from  its  nonperformance,  which 
are  proximate  and  certain,  or  capable 
of  being  made  certain,  and  not  remote, 
contingent,  or  speculative.  If  the  con- 
tract be  made  with  reference  to  special 
circumstances  which  fix  or  affect  the 
amount  of  damages,  such  circumstances 
are  regarded  as  within  the  contempla- 
tion of  the  parties,  and  damages  may 
be  assessed  accordingly.  Perry  Tie, 
etc.,  Co.  V.  Reynolds,  100  Va.  264,  40 
S.  E.  919. 

The  general  rule  is  that  all  damages 
resulting  necessarily  and  immediately 
and  directly  from  the  breach  of  the 
contract  to  furnish  goods  are  recover- 
able, and  not  those  that  are  contingent 
and  uncertain.  Trigg  v.  Clay,  88  Va. 
330,  13  S.  E.  434,  29  Am.  St.  Rep.  723. 

Profita. — Gains  prevented  by  with- 
holding or  interfering  with  property, 
or  by  breach  of  contract,  may  be  re- 
covered if  proved;  and  so  may  the  dif- 
ference between  the  contract  price  of 
an  article  and  its  ascertainable  value  or 
cost.  But  profits  depending  upon  fu- 
ture bargains,  or  states  of  the  market, 
arc  generally  not  recoverable.  Grubb 
V.  Burford,  98  Va.  553,  37  S.  E.  4. 

It  has  been  often  held,  that  profits 
which  are  the  direct  and  immediate 
fruits  of  the  contract  are  recovemble. 
There  are  many  cases  in  which  the 
profit  to  be  made  by  the  bargain  is  the 
only  thing  purchased,  and  in  such 
cases  the  'amount  of  such  profits  is 
strictly  the  measure  of  damages. 
Wood's  M.  on  Dam.,  p.  82.  It  has 
been  held,  that  when  the  defendant  re- 
fused to  allow  the  contracts  to  be  ex- 
ecuted that  the  jury  should  allow  the 
plaintiffs  as  much  as  the  contract 
would  have  benefited  them.  Profits 
or  advantages  which  are  the  direct  and 
immediate  fruits  of  the  contract,  en- 
tered into  between  the  parties,  are  part 
and   parcel   of  the   contract   itself,   en- 


tering into  and  constituting  a  portion 
of  its  very  elements,  something  stipu- 
lated for,  and  the  right  to  the  enjoy- 
ment of  which  is  just  and  clear  and 
plain  as  to  the  fulfillment  of  any  other 
stipulation.  They  are  presumed  to 
have  been  taken  into  consideration  and 
deliberated  upon  before  the  contract 
was  made,  and  formed  perhaps  the  only 
inducement  to  the  arrangement.  If 
the  inducement  to  the  plaintiffs  to  buy 
this  lumber,  they  being  lumber  dealers 
and  trading  in  lumbci*,  was  not  the 
profits  they  were  to  make  by  a  resale, 
what  was  their  inducement?  And  if 
the  sellers  did  not  understand  and  con- 
template this  resale  on  a  profit,  what 
contemplation  on  the  subject  can  be 
reasonably  ascribed  to  them?  Trigg  v. 
Clay,  88  Va.  330,  335,  13  S.  E.  434,  29 
Am.   St.   Rep.   723. 

Profits  on  Subcontracts. — In  an  ac- 
tion to  recover  damages  for  a  breach 
of  a  contract  to  deliver  chattels,  profits 
which  the  purchaser  would  have  made 
on  subcontracts  actually  made  by  him 
are  sufficiently  certain  to  be  recovered. 
Consumers  Ice  Co.  v.  Jennings,  100 
Va.  719,  720,  42  S.  E.  879,  citing  Grubb 
V.  Burford,  98  Va.  553,  37  S.  E.  4;  Alle- 
ghany Iron  Co.  V.  Teaford,  96  Va.  372, 
31  S.  E.  525;  Trigg  v.  Clay,  88  Va.  330, 
13  S.  E.  434,  29  Am.  St.   Rep.  723. 

Ascertainment  of  Recovery.— The 
right  to  recover  profits  which  certainly 
would  have  been  realized  but  for  the 
defendant's  default,  ought  not  to  be 
precluded  by  any  infirmity  in  the  law 
in  ascertaining  the  amount.  Trigg  v. 
Clay,  88  Va.  330,  13  S.  E.  434,  29  Am. 
St.    Rep.   723. 

Instructions.— Where  nothing  i^  the 
case  tends  to  show  that  the  damages 
could  reasonably  be  considered  as 
naturally  arising  out  of  the  breach  of 
the  contract,  and  the  circuit  court  re- 
fused to  instruct  that  "the  plaintiff  was 
entitled  to  recover  as  damages  what- 
ever he  may  have  expended  in  recover- 
ing the  washed  away  wood,  if  the  jury 
believe  the  same  would  not  have 
washed  away  had  the  defendants  kept 
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their  contract;"  held,  not  error. 
"There  is  nothing  in  the  case  tending 
to  show  that  the  damage  mentioned  in 
the  instruction  could  be  fairly  and  rea- 
sonably considered  as  naturally  aris- 
ing from  a  breach  of  the  contract  in 
question,  according  to  the  usual  course 
of  things,  or  as  having  been  in  the 
contemplation  of  the  parties  when  the 
contract  was  made  as  the  probable  re- 
sult of  a  breach  of  it.  The  rule  upon 
this  subject  is  well  settled  and  famil- 
iar." Slaughter  v.  Denmead,  88  Va. 
1019,  14   S.   E.   833. 

c   Inability  of  Bujrer  to  Perform  Sub- 
contracts. 

Where  there  is  a  breach  of  a  con- 
tract to  sell  goods  by  the  seller,  the 
prospective  buyer  can  recover  damages 
sustained  by  their  inability  to  fulfill 
certain  contracts  made  by  them  to 
other  parties.  Trigg  v.  Clay,  88  Va. 
330,  13  S.  E.  434,  29  Am.  St.  Rep.  723. 

In  Wood's  Maine  on  Damages,  §  32, 
it  is  said:  "But  if  they  (the  goods) 
can  not  be  purchased  for  want  of  a 
market,  they  must  be  estimated  in  some 
other  way.  If  there  had  been  a  con- 
tract to  resell  them,  the  price  at  which 
such  contract  was  made  will  be  .evi- 
dence of  the  value."  Trigg  v.  Clay,  88 
Va.  330,  333,  13  S.  E.  434,  29 'Am.  St. 
Rep.  723. 

The  measure  of  damages  for  the 
breach  of  an  executory  contract  to  sell 
and  deliver  personal  property  is  usually 
the  difference  between  the  contract 
price  and  the  market  price,  at  the  time 
and  i^ace  of  delivery,  with  interest 
But  if,  at  the  time  the  contract  is  made, 
the  seller  knows  that  the  goods  are 
being  purchased  for  the  purpose  of 
enabling  the  buyer  to  fulfill  a  subcon- 
tract, he  may  reasonably  be  deemed  to 
have  made  his  contract  in  contempla- 
tion of  that  purpose,  and  to  have  as- 
sumed the  risks  thereby  entailed,  and, 
if  he  breaks  his  contract,  damages  for 
losses  caused  thereby,  if  not  remote, 
contingent  or  uncertain,  may  be  re- 
covered.    And  if  in  such  case  there  is 


no  market  in  which  the  buyer  can 
readily  obtain  the  goods,  on  the  seller's 
breach  of  the  contract,  the  buyer  may 
either  go  into  the  market  and  pur- 
chase the  best  substitute  obtainable, 
charging  the  seller  with  the  difference 
between  the  contract  price  and  the 
price  of  the  goods  substituted,  or  he 
may  abandon  his  subcontract,  and  re- 
cover of  the  seller  the  loss  of  profits 
on  the  sale,  and  indemnity  in  respect 
of  any  damages  (including  costs  rea- 
sonably incurred),  or  penalties  which 
he  has  been  compelled  to  pay  for 
breach  of  his  subcontract;  but  unless 
the  amount  of  the  particular  damages 
or  penalties  has  been  made  known  to 
the  seller,  the  buyer  is  not  entitled  to 
recover  their  amount  as  a  matter  of 
I  right,  though,  if  reasonable,  the  jury 
may  assess  the  indemnity  at  that 
amount.  Perry  Tie,  etc.,  Co.  v,  Rey- 
nolds, 100  Va.  264,  40  S.  E.  919. 

Notice  of  Amount  of  Profits.— In  an 
action  by  a  buyer  against  a  seller  to 
recover  for  delay  in  delivering  goods, 
in  order  to  entitle  a  buyer  to  claim 
exceptional  profits  arising  from  a  sub- 
sale,  express  notice  of  the  amount  of 
such  profits  must  have  been  given  to 
the  seller  at  the  time  when  the  con- 
tract was  made,  under  circumstances 
implying  that  he  accepted  the  contract 
with  the  special  condition  attached  to 
it.  And,  in  order  that  the  buyer  may 
recover  the  full  amount  of  damages, 
he  must  have  acted  throughout  as  a 
reasonable  man  of  business,  and  done 
all  in  his  power  to  mitigate  the  loss. 
Perry  Tie,  etc.,  Co.  v.  Reynolds,  100 
Va.  2«4,  265,  40  S.  E.  919. 

Who  Is  a  Subcontractor?— The 
vendor  of  material  to  be  used  in  the 
manufacture  of  an  article  which  one 
has  contracted  to  make  for  another  is 
not  a  subcontractor  within  the  mean- 
ing of  the  rule  excluding  "subcontracts" 
in  calculating  profits  on  a  contract.  "It 
is  further  suggested  in  the  fourth  as- 
signment of  error  that  the  plaintiff's 
estimate  of  the  actual  cost  of  material 
is    based    upon    subcontracts    for    ma- 
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terial,  which,  it  is  said,  is  not  a  correct 
criterion  in  calculating  profits.  But  the 
eloctrine  invoked  has  no  application  to 
the  purchase  of  material  out  of  which 
an  article  contracted  for  is  to  be  manu- 
factured. The  reason  of  the  rule  for 
excluding  the  supposed  advantages  of 
a  subcontract  in  computing  profits  is 
that  it  introduces  a  collateral  under- 
taking, uncertain  and  contingent  in  its 
character,  to  which  the  person  sought 
to  be  affected  was  not  a  party,  and 
which  was  not  in  contemplation  of  the 
parties  when  the  original  contract  was 
entered  into.  Devlin  v.  Mayor,  etc., 
•8  N.  Y.  8.  But  the  vendor  of  material 
to  be  used  in  the  manufacture  of  an 
article  is  not  a  subcontractor  within 
the  meanng  of  the  rule."  Worrell  v, 
Kinnear  Mfg.,  Co.,  103  Va.  719,  726,  49 
S.  E.  988. 

d.    Demurrage  and  Dead  Freight  Paid 
by  Buyer. 

So  also,  where  a  buyer  of  goods 
made  a  charter  party,  agreeing  to  pay 
demurrage  for  delay  beyond  the  time 
specified  for  delivery,  and  also  for  the 
payment  of  dead  freight,  and  he  was 
compelled  to  pay  both  in  consequence 
of  the  seller's  failure  to  deliver  the 
goods  within  the  time  and  in  the  quan- 
tity stipulated  for,  it  was  held  that  the 
buyer  could  recover  from  the  sefler 
the  amount  paid  as  demurrage  and 
dead  freight  especially  when  the  ves- 
sel during  the  delay,  was  not  used  for 
other  purposes,  but  kept  waiting  at 
the  point  of  delivery  ready  to  receive 
the  goods,  because  of  the  assurance 
and  representations  of  the  seller  that 
they  would  be  delivered  in  a  short 
time.  Perry  Tic,  etc.,  Co.  v,  Reynolds, 
100  Va.  364,  40  S.  E.  919. 

The  vendee  of  goods  may  recover  of 
his  vendor,  or  set  off  against  a  de- 
mand for  purchase  money,  reasonable 
demurragre  and  dead  freight  which  the 
vendee  has  been  compelled  to  pay  in 
consequence  of  the  failure  of  the 
vendor  to  fornish  the  goods  within 
the  time  and  in  the  quantity  stipulated 


for.     Perry  Tie,  etc.,  Co.  v,  Reynolds, 
100  Va.  264,  40  S.  E.  919. 

In  Perry  Tie,  etc.,  Co.  v.  Reynolds, 
100  Va.  264,  40  S.  E.  919,  a  vendor  con- 
tracted to  .<)ell  a  bill  of  lumber  of  par^ 
ticular  sizes,  and  lengths,  to  be  de- 
livered on  board  a  vessel  at  a  desig- 
nated time  and  place,  knowing  that  his 
vendee  had  contracted  to  deliver  the 
lumber  to  a  subvendee  for  a  particular 
purpose,  and  at  a  designated  time  and 
place.  The  vendee  chartered  a  vessel 
to  carry  the  lumber,  and  had  it  ready 
at  the  time  and  place  stipulated,  but 
the  lumber  was  not  then  delivered,  and 
only  a  part  of  it  was  delivered  about  a. 
month  afterwards.  The  vendee  was 
prevented  from  otherwise  employing 
the  vessel  by  the  repeated  promises  of 
the  vendor  to  deliver  the  lumber.  In 
consequence  of  these  defaults  of  the 
vendor,  the  vendee  was  compelled  to 
pay  demurrage  and  dead  freight  on 
deficiency  in  cargo,  and  damages  for 
failure  to  fulfill  his  contract  with  his 
subvendee,  and,  in  addition,  lost  the 
profits  he  would  otherwise  have  made 
on  his  contract.  Held,  it  was  not  er- 
ror to  refuse  to  set  aside  a  verdict  in 
favor  of  the  vendee  for  the  above  items 
of  demurrage,  dead  freight,  damages 
and  loss  of  profits. 

7.  Computation  of  Time  in  Estimating 

Damages. 

Where  the  time  for  performing  a 
contract  of  sale  has  been  postponed  at 
the  request  of  either  party,  and  the 
contract  is  ultimately  broken,  this  has 
the  effect  of  deferring  the  period  at 
which  the  breach  takes  place,  and, 
therefore,  alters  the  date  with  refer- 
ence to  which  the  damages  are  to  be 
ascertained.  Smith  v.  Snyder,  77  Va. 
432,  443. 

8.  Excuse   for   Nondelivery. 

See  the  title  CONTRACTS,  vol  3, 
p.  434. 

Inability  to  perform  a  contract, 
caused  by  the  seller's  default,  will  not 
excuse  a  failure  to  deliver  the  goods 
according  to  the  contract.     Richmond 


Sales 


37 


Ice  Co.  V.  Crystal  Ice  Co.,  99  Va.  285, 
38  S.  E.  141;  James  River,  etc.,  Co.  v. 
Adauis,   17    Gratt.   427. 

A  defendant  who  has  contracted  to 
furnish  certain  goods  to  the  plaintiff, 
"out  of  his  surplus  product,  and  so  as 
not  to  interfere  with  existing  con- 
tracts," can  not  be  excused  from  per- 
formance on  the  ground  of  inability, 
where  the  inability  was  the  result  of 
the  defendant's  failure  to  exercise  rea- 
sonable diligence  and  care  in  putting 
his  machinery  in  a  condition  to  enable 
him  to  perform.  Richmond  Ice  Co.  v. 
Crystal  Ice  Co.,  99  Va.  286,  38  S.  E. 
141. 

Injunction  against  Delivery. — But 
where  the  nondelivery  of  property  con- 
tracted to  be  sold  is  due  to  the  fact 
that  the  seller  was  enjoined  from  sell- 
ing and  delivering  the  property,  the 
seller,  in  an  action  on  the  contract  to 
recover  the  price,  may  show  such  in- 
junction proceedings  by  producing  a 
certified  copy  of  the  record.  Cogar  v. 
Burns  Lumber  Co.,  46  W.  Va.  256,  33 
S.   E.  219, 

Where  a  contract  made  for  the  sale 
of  logs  has  been  made  by  a  party  at 
an  agreed  price,  which  logs  have  never 
been  delivered  to  the  party  to  whom 
they  were  contracted,  and  suit  has 
been  instituted  upon  said  contract  to 
recover  the  contract  price  from  the 
party  to  whom  they  were  sold,  and 
the  cause  for  the  nondelivery  of  the 
logs  is  attributable  to  the  fact  that  the 
title  of  the  plaintiff  was  defective,  and 
he  was  enjoined  from  selling  and  de- 
livering said  logs,  the  defendant  may 
show  such  injunction  proceedings  by 
producing  a  certified  copy  of  the 
record.  Cogar  v.  Burns  Lumber  Co., 
46  W.  Va.  256,  33  S.  E.  219. 

V.  Acceptance  of  Ooods. 

A.  DUTY  TO  ACCEPT. 

If  the  goods  ordered  and  the  goods 
sent  correspond  in  quality  and  quan- 
tity, the  buyer  is  bound  to  accept 
them,  and  if  he  refuses,  the  rights  and 
remedies  of  the  seller  are  just  as  com- 


plete as  if  there  had  been  a  full  and 
formal  acceptance,  and  he  may  main- 
tain an  action  on  the  contract  against 
the  buyer  for  the  damages  he  has  sus- 
tained for  the  failure  of  the  buyer  to 
comply  with  his  contract  Bartholo- 
mae  v.  Paull,  18  W.  Va.  771;  Haxall 
V.  Willis,  15  Gratt.  454,  451;  McCor- 
mick  V.  Hamilton,  23  Gratt.  561. 

"If  a  buyer  orders  the  goods,  and 
they  were  shipped  to  and  received  by 
him,  he  was  bound  to  accept  them,  if 
in  quantity  and  quality  they  corre- 
sponded with  the  order.  It  required  a 
distinct  act  of  acceptance  on  the  part 
of  the  buyer  to  complete  the  sale;  the 
moment  the  contract  was  made,  and 
the  goods  were  shipped,  the  contract 
was  executed,  the  buyer  was  entitled 
to  the  goods,  and  the  seller  to  the 
price.  3  Parsons  on  Contracts  39; 
Benj.  on  Sales,  §§  360,  362."  Bartho- 
lomae  v.  Paull,   18  W.   Va.   771,  778. 

Effect  of  Fraud  on  Part  of  Seller.— 
If  the  seller  of  nonspecified  goods  at- 
tempts to  perpetrate  a  fraud  on  the 
buyer  by  shipping  goods  of  a  different 
character  from  those  ordered,  he  can- 
not recover  damages  of  the  buyer  for 
his  refusal  to  accept  and  pay  for  the 
goods.  American  Hide,  etc.,  Co.  v. 
Chalkley.  101   Va.   458,   44   S.    E.   705. 

The  refusal  of  the  defendant  to  ac- 
cept a  part  of  the  goods  agreed  to  be 
purchased,  if  proved  to  the  satisfaction 
of  the  jury,  will  exempt  the  plaintiffs 
from  any  necessity  to  make  a  formal 
tender  of  the  remainder,  and  their 
willingness  and  readiness  to  transfer 
may  be  legitimately  inferred  by  the 
jury  from  their  possession  of  the  same. 
James  v.  Adams,  16  W.  Va.  245. 

B.  NECESSITY  OF  ACCEPTANCE. 

See  ante,  "Transfer  of  Title,"   III. 

"It  is  true,  that  if  the  buyer,  not- 
withstanding the  want  of  correspond- 
ence between  the  goods  ordered  and 
sent,  accepts  the  latter  and  treats  them 
as  a  compliance  with  his  order,  h6  can 
not  afterwards,  as  a  general  rule,  set 
up    any    want    of    correspondence,    in 
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defeat  of  the  seller's  right  to  recover 
the  price.'  But  this  does  not  go  to 
show  that  where  the  goods  ordered 
and  the  goods  sent  are  the  same,  an 
acceptance  by  the  buyer  is  essential  to 
-complete  the  bargain.  On  the  con- 
trary, if  in  such  a  case  he  refuses  to 
accept,  the  authorities  are  clear,  that 
the  rights  and  remedies  of  the  seller 
are  just  as  complete  as  if  there  -had 
been  a  full  and  formal  acceptance. 
The  authorities  to  which  I  have  re- 
ferred seem  to  place  a  want  of  corre- 
spondence in  respect  of  quality,  in 
sales  by  sample,  on  the  same  footing 
with  a  want  of  correspondence  in  re- 
spect of  the  kind  of  goods,  and  to  al- 
low to  the  buyer  the  like  right  to  re- 
ject the  goods,  and  refuse  to  pay  for 
them  in  both  cases."  Haxall  v.  Wil- 
lis, 15  Gratt.  434,  451. 

C.  UNREASONABLE  DELAY. 

Moreover,  if  the  buyer  delays  un- 
reasonably m  accepting  the  goods,  he 
is  liable  for  damages  sustained  by  the 
seller,  although  guilty  of  no  deception 
or  fraud.  Alleghany  Iron  Co.  v.  Tea- 
ford,  96  Va.  372,  31  S.  E.  525. 

D.  AGENT  MAY  ACCEPT  FOR 
HIS  PRINCIPAL. 

See  Proctor  v.  Spratley,  78  Va.  254. 

E.  IMPLIED  ACCEPTANCE. 
1.    Delay  in  Rejection. 

A  sale  will  be  implied,  where  the 
person  receiving  the  goods  does  not 
within  a  reasonable  time  repel  the  im- 
plication by  returning  the  goods  or 
notifying  the  seller  that  he  will  not  ac- 
cept them,  and  this  whether  he  or- 
dered the  goods  or  not.  Bartholomac 
V.  Paull,  18  W.  Va.  771;  Thompson  v. 
Douglass,  35  W.  Va.  337,  13  S.  E.  1015; 
Ford  V.  Friedman,  40  W.  Va.  177,  20 
S.  E.  930. 

Where  one  merchant  sends  goods  to 
another  and  at  the  same  time  sends 
invoices  of  such  goods,  and  the  goods 
and  invoices  are  received  by  the  mer- 
chant, to  whom  they  are  sent,  whether 
he  ordered  the  goods  or  not.  in  law  he 


will  be  regarded  as  purchaser,  unless 
within  a  reasonable  time  he  returns 
the  goods  or  notifies  the  sender,  that 
he  will  not  accept  them.  What  is  a 
reasonable  time,  is  a  question  of  fact 
for  the  jury  to  determine  under  the 
circumstances  ol  the  case.  Bartholo- 
mac V.  Paull,  18  W.  Va.  771. 

Where  goods  are  shipped  by  the 
seller  to  one  who  had  given  an  order 
for  them,  but  they  are  shipped  so  late 
that  the  buyer  is  not  bound  under  the 
contract  to  accept  them,  and  he  writes 
to  the  seller  that  it  is  too  late  to  ac- 
cept them,  and  that  he  will  be  com- 
pelled to  return  them,  and  the  seller 
replies  by  mail,  recognizing  the  buy- 
er's right  to  reject  and  return  the 
goods,  but  asking  him  to  accept  them, 
and  saying,  if  he  will  do  so,  that  he 
will  give  the  buyer  an  extra  credit  on 
the  same  of  thirty  days,  and  the  buyer 
does  not  in  any  way  reply  to  such 
offer,  within  a  reasonable  time,  and 
does  not  reship  or  in  any  way  attempt 
to  return  the  goods  to  the  seller,  the 
buyer  will  be  presumed  to  have  as- 
sented to  the  seller's  offer,  and  to  have 
accepted  the  goods,  and  will  be  liable 
therefor  as  purchaser.  Ford  v.  Fried- 
man,   40   W.    Va.    177,    20   S.    E.   930. 

Question  of  Fact.— But  what  is  a  rea- 
sonable time  for  'a  buyer  to  return 
goods  or  notify  the  seller  that  he  will 
not  accept  them,  is  a  question  of  fact  to 
be  determined  by  the  jury  according 
to  the  circumstances  of  each  case. 
Bartholomae  v.  Paull,  18  W.  Va.  771; 
Thompson  v,  Douglass,  35  W.  Va.  337, 
13  S.  E.  1015. 

2.   Acts  of  Ownership. 

In  General. — Receipt  of  goods  by  a 
buyer  will  be  a  binding  acceptance 
if  any  act  be  done  by  the  buyer  which 
he  would  have  no  right  to  do  unless 
he  were  the  owner  of  the  goods. 
Manss-Bruning  Shoe  Mfg.  Co.  v. 
Prince,  51  W.  Va.  510,  41  S.  E.  907. 
For  example,  although  goods  are  not 
ordered,  still  a  sale  will  be  implied, 
where  he  receives  them  and  deals  with 
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them  as  his  own,  or  treats  them  in  a 
way  inconsistent  with  a  recognition  of 
another's  ownership.  Bartholomae  v. 
Paull,  18  W.  Va.  771;  Thompson  v. 
Douglass,  35  W.  Va.  337,  13  S.  E.  1015. 

Upon  a  special  contract  to  accept 
and  pay  for  property,  the  plaintiff  can 
in  no  form  of  action  recover,  if  the 
defendant  accepted  the  goods  sold,  and 
subsequently  the  plaintiff  took  posses- 
sion of  the  goods  as  his  own,  and  sold 
them  as  his  own  without  the  defend- 
ants objecting,  such  conduct  of  the 
parties  being  a  cancellation  of  the  con- 
tract.   James  v.  Adams,  16  W.  Va.  245. 

Where  goods  have  been  received  by 
a  merchant  though  not  ordered  by 
him,  he  will  in  law  be  regarded  as  the 
purchaser,  if  he  exercises  acts  of 
ownership  over  them  or  treats  them  in 
a  way  inconsistent  with  a  recognition 
of  another  ownership.  Bartholomae 
r.  Paull,  18  W.  Va.  771. 

"A  sale  will  be  implied,  where  a  per- 
son receives  goods  sent  to  him  and 
deals  with  them  as  his  own,  or  does 
such  acts  towards  them,  as  would  be 
inconsistent  with  the  ownership  of  an- 
other, as  where  he  offers  them  for 
sale  (Benj.  ob  Sales,  S  703),  or  changes 
their  condition  (Id.,  §  161),  or  where 
he  does  not  in  a  reasonable  time  repel 
the  implication  by  returning  the  goods, 
or  notifying  the  vendor,  that  he  does 
not  accept  them  and  w^l  not  become 
the  buyer  (Id.,  §  703.)."  Bartholomae 
V.  Paull,  18  W,  Va.  771,  779. 

Likewise,  although  a  buyer  of  goods 
countermands  his  order  because  they 
arc  delivered  after  the  stipulated  date, 
he  mast  nevertheless  pay  for  them,  if 
he  takes  them  from  the  railroad  depot 
to  his  store,  opens  the  boxes  contain- 
ing them,  and  examines  them  or  does 
any  act  which  only  an  owner  can  do. 
Manss-Bruning  Shoe  Co.  v.  Prince,  51 
W.  Va.  510,  41  S.  E.  907. 

Permitting  Third  Person  to  Convert 
Goods. — ^Where  one  send  goods  to 
another,  and  the  latter  disclaims  to 
have  purchased  them,  but  permits  a 
third  person  to  take  them  and  convert 


them  to  his  own  use,  this  will  make 
him  liable  as  purchaser,  although  he 
may  have  allowed  them  to  be  taken  by 
mistake.  Bartholomae  v.  Paull,  18  W. 
Va.  771;  Thompson  v.  Douglass,  35 
W.  Va.  337,  13   S.   E.  1015. 

Where  one  merchant  sends  goods  to 
another,  and  he  disclaiming  to  have 
purchased  them  permits  a  third  person 
to  take  them  and  use  a  portion  of  them, 
although  he  may  afterwards  recover 
the  residue  of  such  goods  from  the 
third  person  and  return  them  to  the 
sender,  these  are  such  acts  of  owner- 
ship, as  will  make  him  liable  as  the 
purchaser  of  the  goods.  Bartholomae 
V.  Paull,  18  W.  Va.  771. 

F.  ACCEPTANCE  AS  WAIVER  OF 
LATE    DELIVERY. 

Where  goods  are  delivered  after  the 
stipulated  date,  the  buyer  must  abso- 
lutely refuse  to  accept  them  if  he 
wishes  to  insist  upon  the  lateness  of 
delivery,  therefore,  if  he  receives  them 
and  exercises  acts  of  ownership  over 
them,  as  by  paying  freight,  taking  the 
goods  from  the  depot  and  examining 
them,  or,  a  fortiori,  by  paying  the 
price,  he  will  be  held  to  have  waived 
the  objection  that  the  goods  had  come 
behind  time.  Manss-Bruning  Shoe  Co. 
V.  Prince,  51  W.  Va.  510,  41  S.  E.  907; 
Reid  V,  Field,  83  Va.  26,  1  S.  E.  395. 

Where  one  who  is  entitled  to  strict 
performance  of  contract  for  delivery 
of  a  purchased  article,  at  a  given  day, 
accepts  at  a  later  day  a  delivery  of  said 
article,  as  by  substituted  performance, 
and  gives  his  note  subsequently  for 
the  price,  he  must  be  held  to  have 
waived  the  original  breach.  In  such 
case,  his  plea  to  action  on  said  note, 
setting  up  the  original  breach  as  his 
defense,  is  insufficient  in  law.  Reid  v. 
Field,  83  Va.  26,  1  S.  E.  395. 

Where  the  goods  ordered  are  shipped 
so  late  in  the  season  that  the  buyer 
refuses  to  accept  them,  and  the  seller 
replies  oflFcring  to  give  the  buyer  an 
extra  credit  if  he  will  accept  them,  but 
the   buyer  does   not  in  any  way  reply 
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to  such  offer  in  a  reasonable  time,  and 
does  not  reship  or  in  any  way  attempt 
to  return  the  goods  to  the  seller,  the 
buyer  will  be  presumed  to  have  as- 
sented to  the  seller's  offer,  and  to  have 
accepted  the  goods.  Ford  v,  Fried- 
man, 40  W.  Va.  177,  20  S.  E.  930. 

But  an  acceptance  by  the  buyer  of 
goods  delivered  at  a  time  subsequent 
to  that  named  in  the  contract  for  the 
delivery,  does  not  constitute  a  waiver 
of  the  buyer's  claim  for  damages  aris- 
ing from  the  delay,  especially  when  the 
conduct  of  the  parties  shows  an  in- 
tention on  the  buyer's  part  not  to  waive 
his  rights  to  such  damages.  Perry  Tie, 
etc.,  Co.  V.  Reynolds,  100  Va.  2*4,  40 
S.  E.  919. 

Where  the  buyer  expressly  agrees 
to  postpone  the  time  of  delivery,  by 
a  binding  and  irrevocable  promise, 
such  a  binding  promise  is  the  making 
of  a  new  contract  and  an  abrogation  of 
the  old  one,  and  the  buyer  thus  waives 
his  right  to  insist  on  an  immediate  de- 
livery.    Smith  V.  Snyder,  82  Va.  614. 

G.  REMEDIES  OF  SELLER  FOR 
NONACCEPTANCE  OF 
GOODS. 

1.  Where  Contract  Is  Executory. 

&    In  GeneraL 

If  the  buyer  of  goods  refuses  to  ac- 
cept them  when  tendered  according  to 
the  contract  of  sale,  the  seller  may 
elect  to  rescind  the  contract  and  keep 
or  dispose  of  the  goods  for  his  own 
use,  or  to  kt  it  remain  in  full  force  and 
kold  the  buyer  liable  for  the  price  of 
the  goods  and  all  damages  arising  from 
this  breach  of  the  contract.  If  he 
elects  to  let  the  contract  remain  in  full 
force,  he  may  either  bring  his  action 
for  the  price  of  the  goods  when  it  is 
due  and  payable,  or  he  may  sell  the 
goods,  applying  the  net  proceeds  of 
sale  to  the  credit  of  the  buyer  on  ac- 
count of  the  money  due  by  him,  and 
bring  an  action  against  him  to  recover 
the  balance.  Rosenbaums  v.  Weeden, 
18  Gratt.  785,  98  Am.  Dec.  737. 


b.  Resale. 

The  vendor  is  not  bound  to  sell  the 
goods  at  all,  but  may  do  so  or  not  at 
his  election.  He  may,  if  he  chooses, 
continue  to  hold  them  at  the  risk  and 
as  the  goods  of  the  vendee,  and  re- 
cover the  price  of  them  in  an  action 
for  goods  bargained  and  sold.  If  he 
elect  to  sell  them,  he  is  not  bound  to 
make  such  election  immediately  after 
the  vendee's  default,  but  may  do  so  at 
any  time  while  the  default  continues. 
He  has  a  lien  on  the  goods  so  long  as 
they  remain  in  his  possession  and  the 
default  continues,  but  he  is  not  bound 
to  enforce  that  lien.  It  is  for  his  ben- 
efit and  not  that  of  the  vendee,  whose 
remedy  is  to  perform  the  terms  of 
sale  and  take  possession  of  the  goods. 
"He,"  the  vendor,  says  Parsons,  "may 
consider  them  as  his  own,  if  there  has 
been  no  delivery;  or  he  may  consider 
them  as  the  vendee's,  and  sell  them, 
with  due  precaution,  to  satisfy  his  lien 
on  them  for  the  price,  and  then  he 
may  sue  and  recover  only  for  the  un- 
paid balance  of  the  price;  or  he  may 
consider  them  as  the  property  of  the 
vendee,  subject  to  his  call  or  order, 
and  then  he  recovers  the  whole  of  the 
price  which  the  vendee  should  pay. 
As  the  action,  in  either  case,  proceeds 
upon  the  breach  of  the  contract  by  the 
vendee,  it  seems  reasonable  that  this 
election  should  be  given  to  the  vendor, 
and  no  part  of  it  to  the  vendee."  3 
Parsons  on  Contracts  209.  Rosen- 
baums V.  Weeden,  18  Gratt.  785,  795, 
98  Am.  Dec.  737. 

The  general  rule  in  executory  con- 
tracts respecting  personal  things  is, 
that  if  the  purchaser  does  not  pay  and 
take  away  the  property  in  convenient 
time,  the  seller  is  not  bound,  and  may 
dispose  of  it  again.  If  earnest  be 
given,  the  vendor  must  request  pay- 
ment of  the  consideration,  after  which 
he  is  absolved  from  the  bargain  if  it 
be  not  paid.  White  v.  Atkinson,  2 
I  Wash.  94,  102,  1   Am.   Dec.  470. 

Where  the  buyer  refuses  to  accept 
goods  under  his  contract,  the  seller  has 


Sales 


41 


a  right  of  election  to  sell  these  goods 
or  not,  and  can  elect  to  sell  them  at 
any  time  while  they  remain  in  his 
hands,  and  the  default  of  the  defend- 
ants continues.  Rosenbaums  v.  Wee- 
den,  18  Gratt.  785,  98  Am.  Dec.  737. 

An  editorial  in  8  Va.  Law  Reg.  129, 
cites  Hare  on  Contracts,  p.  451,  as 
holding  the  established  rule  in  the 
United  States  to  be,  that,  on  the  breach 
of  an  executed  contract  by  refusal  to 
accept  the  goods,  the  vendor  may  pro- 
ceed to  a  resale  on  the  purchaser's  ac- 
count, and,  if  the  sum  realized  is  not 
enough  to  pay  the  contract  price,  may 
maintain  an  action  to  recover  the  de- 
ficiency. The  editorial  continues  by 
saying:  "And  the  law  as  thus  stated 
is  fully  sustained  by  the  American 
cases.  See  Sands  v.  Taylor,  5  Johns. 
R.  (N.  Y.)  395,  (4  Am.  Dec.  374); 
Patten's  Appeal,  45  Pa.  St.  151  (84  Am. 
Dec.  479);  Atwood  v.  Lucas,  53  Me. 
508  (89  Am.  Dec.  713);  Rosenbaums 
V,  Weeden,  18  Gratt.  (Va.)  785  (98 
Am.  Dec.  737)." 

Generally,  he  ought  to  sell  them  at 
auction,  because,  generally,  they  will 
sell  to  most  advantage  in  that  way. 
But  he  need  not  always  sell  them  in 
that  way,  and  it  would  be  improper 
for  him  to  do  so  if  it  happened  that 
they  would  sell  to  greater  advantage 
in  some  other  way.  Rosenbaums  v. 
Weeden,  18  Gratt.  785,  793,  98  Am. 
Dec.  737. 

Perishable  Goods.— This  right  of  the 
seller  to  resell  where  the  buyer  re- 
fuses to  accept  exists  even  in  the  ab- 
sence of  any  express  stipulation,  and 
irrespective  of  whether  the  goods  are 
perishable  or  not.  Rosenbaums  v. 
Weeden,  18  Gratt.  785,  98  Am.  Dec. 
737. 

Time  of  Resale. — ^When  the  buyer  re- 
fuses to  accept  goods  tendered  accord- 
ing to  the  contract  of  sale,  the  seller 
may  resell  them  at  any  time  and  in  any 
state  of  the  market  and  hold  the  buyer 
liable  for  any  loss  sustained;  there- 
fore, the  fact  that  the  seller  delayed 
the  resale  of  the  goods  for  an  unrea- 


sonable time  upon  a  falling  market, 
will  not  prevent  recovery  from  the 
buyer  of  the  difference  between  the 
contract  price  and  that  obtained  at  the 
resale.  Rosenbaums  v.  Weeden,  18 
Gratt.  785,  98  Am.   Dec.  737. 

Notice  to  Buyer* — If  the  vendor 
elect  to  sell  the  goods  and  hold  the 
vendee  liable  for  the  loss,  he  ought, 
of  course,  to  notify  the  vendee  that 
such  is  his  election,  in  order  that  the 
vendee  may  know  what  the  conse- 
quence of  his  continued  default  may 
be,  and  may,  if  he  can  and  chooses  to 
do  so,  avert  it  by  performing  his  con- 
tract and  receiving  the  goods;  or  at 
least  may  endeavor  to  mitigate  his  loss 
by  paying  some  attention  to  the  resale 
of  the  goods.  Considering  the  con- 
tract of  sale  as  still  in  force,  the  goods 
belong  to  the  vendee,  subject  to  the 
lien  of  the  vendor  for  the  price  which 
is  due  to  him.  In  selling  the  goods, 
therefore,  for  the  payment  of  the  price, 
he  acts  as  the  vendee's  agent,  and 
ought  to  sell  them  to  the  best  advan- 
tage, so  as  to  obtain  the  best  price  he 
can.  Rosenbaums  v.  Weeden,  18  Gratt. 
785,  793,  98  Am.  Dec.  737. 
I  This  notice,  it  will  be  observed,  is 
not  a  notice  of  resale,  but  a  notice  that 
the  seller  will  assert  his  right  of  re- 
sale, and  bind  the  buyer  by  the  price 
obtained.  American  Hide,  etc.,  Co.  v, 
Chalkley,  101  Va.  458,  44  S.  E.  705, 
citing  Rosenbaums  v.  Weeden,  18 
Gratt.   785,  98   Am.   Dec.  737. 

Notice  of  Time  and  Place  of  Resale. 
— But  where  the  seller  elects  to  sell 
the  goods  and  hold  the  buyer  liable 
for  the  loss,  it  is  not  necessary  that  he 
should  give  notice  to  the  buyer  of  the 
time  and  place  of  sale,  and  though  he 
gives  such  notice,  he  may  postpone  the 
sale  to  another  day,  if  that  seems  ju- 
dicious. Rosenbaums  v.  Weeden,  18 
Gratt.  785,  98  Am.  Dec.  737. 

Measure  of  Damages  on  Resale. — If 
the  seller  chooses  to  consider  the  prop- 
erty as  the  buyer's  and  resells  it,  us- 
ing reasonable  diligence  to  obtain  its 
actual  value  at  the  time  the  contract 
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is  broken,  then  the  measure  of  his 
recovery  is  the  difference  between  the 
contract  price  of  the  goods  and  the 
net  price  which  they  produce  at  a  re- 
sale, fairly  made,  after  deducting  all 
expenses  incurred  by  the  seller  in 
taking  eare  of  the  goods  and  selling 
them.  James  v.  Adams,  8  W.  Va.  568; 
American  Hide,  etc.,  Co.  v,  Chalkley, 
101  Va.  458,  44  S.  E.  705. 
c.   Action  for  Dama|re8. 

The  doctrine  is  that  where  a  contract 
of  sale  is  executory,  and  the  title  and 
possession  still  remain  in  the  seller, 
his  remedy  against  the  buyer,  who 
wrongfully  refuses  to  accept  and  pay 
for  the  goods,  is  an  action  of  as- 
sumpsit on  a  special  count  to  recover 
damages  for  tkc  breach  of  contract. 
It  is  said  that  the  seller  can  not  main- 
tain an  action  for  the  agreed  price,  as 
he  could  do  if  the  title  had  passed, 
but  must  sue  for  indemnity  for  the 
loss  of  his  bargain;  the  quantum  of 
damages  which  he  has  sustained,  and 
the  measure  of  his  recovery,  being  the 
difference  between  the  contract  price 
of  the  goods  and  the  net  price  which 
they  produce  at  a  resale,  fairly  made, 
after  deducting  all  expenses  incurred 
by  the  seller  in  taking  care  of  the 
goods  and  selling  them.  In  such  case 
the  seller  should  give  the  buyer  notice 
that  he  intends  to  sell,  and  hold  him 
responsible  for  the  loss.  This  notice, 
it  will  be  observed,  is  not  a  notice  of 
resale,  but  a  notice  that  the  seller  will 
assert  his  right  of  resale^  and  bind  the 
buyer  by  the  price  obtained.  Ameri- 
can Hide,  etc.,  Co.  v.  Chalkley,  101  Va^ 
458,    463,   44   S.    E.    705. 

H.  contracts  to  sell  to  M.  not  less 
than  200  and  not  more  than  300  good 
fat  hogs,  each  to  weigh  not  less  than 
180  lbs.  gross;  to  be  delivered  at  G. 
by  the  8th  of  December,  and  to  be 
weighed  at  the  scales  at  G.  And  M. 
binds  himself  to  pay  to  H.  for  the  said 
hogs,  whcm  weighed,  13  1-2  cents  per 
pound  gross  weight,  part  cash  and  part 
in  twenty  days.  H.  has  at  G.  on  the 
8th  of  December  941  fat  hogs,  of  which 


he  gives  notice,  but  M.  declines  to  take 
them,  and  does  not  come  to  G.  on  that 
day.  H.  on  that  day  procures  R.,  the 
weighmaster  at  the  scales,  and  G.  to 
weigh  the  hogs;  and  they  weigh  them 
in  16  parcels  of  from  7  to  20  hogs  i:i 
a  parcel,  showing  from  the  aggregate 
weight  of  all  and  the  weight  of  each 
parcel,  that  the  average  weight  is 
much  over  180  lbs.  gross.  Held,  H. 
may  maintain  an  action  on  the  con- 
tract against  M.  for  the  damages  sus- 
tained by  him  for  the  failure  of  M.  to 
comply  with  his  contract.  McCor- 
mick  V.  Hamilton,  23  Gratt.  561. 
d.    Necessity  of  Fraud. 

Actual  fraud  is  not  an  essential  in- 
gredient of  the  breach  of  a  contract  to 
accept  goods.  If  there  has  been  un- 
necessary and  unreasonable  delay  in 
the  performance  of  a  contract  result- 
ing in  damages  to  the  plaintiff,  he  may 
recover  such  damages,  though  the  de- 
fendant be  guilty  of  no  deception  or 
fraud.  Alleghany  Iron  Co.  v,  Teaford, 
96  Va.  372,  31  S.  E.  525. 
8.    Wh«re  Contract  Is  Executed. 

Btit  where  the  title  has  passed,  and 
the  buyer  refuses  to  pay  for  the  goods, 
the  remedy  of  the  seller  is  an  action 
for  the  agreed  price.  American  Hide, 
etc.,  Co.  V.  Chalkley,  101  Va.  458,  44 
S.  E.  705. 

H.    ACCRUAL  OF  CAUSE  OF  AC- 
TION. 

Where  there  is  a  contract  for  the 
sale  of  goods,  and  the  purchaser  repu- 
diates the  contract,  and  refuses  to  con- 
summate it  by  acceptance  of  the  goods, 
the  seller  may  at  once  sue  for  dam- 
ages for  breach  of  the  contract,  with- 
out waiting  for  the  period  for  the  de- 
livery of  the  goods  to  elapse,  and 
without  tender  of  them.  Pancake  v. 
Campbell  Co.,  44  W.  Va.  82,  28  S.  E. 
719,  citing  James  v.  Adams,  16  W.  Va. 
245;  3  Am.  &  Eng.  Ency.  Law  908; 
Johnson  v.  Burns,  39  W.  Va.  658,  661, 
30  S.  E.  686;  Meredith  v.  Salmon,  21 
Gratt.  762,  769;  1  Am.  &  Eng.  Enc 
Law  541. 
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An  action  on  a  special  contract  to 
recover  damages  for  failure  to  accept 
and  pay  for  property  agreed  to  be  pur- 
chased by  a  special  contract  may  be 
brought,  when  the  defendant  refuses 
to  accept  the  goods  and  repudiates  the 
contract,  before  the  time  has  elapsed, 
which  under  the  special  contract  he 
was  aHowed  to  pay  the  balance  due 
under  said  contract.  James  v,  Adams, 
16    W.    Va.    245. 

Where  the  contract  for  the  sale  of  a 
stock  of  goods  and  the  residue  of  the 
lease  of  store  room  is  an  entire  thing, 
the  refusal  of  the  defendant  to  take 
the  goods  at  all,  or  to  make  the  cash 
payment,  was  a  repudiation  and  breach 
of  the  entire  contract,  and  the  plaintiffs 
had  at  once  a  cause  of  action  for  such 
breach  without  waiting  till  the  de- 
ferred payments  would  have  become 
due  under  the  contract,  and  without 
proving  any  formal  tender  of  the  bal- 
ance of  the  term  of  the  lease  of  the 
store,  for  such  refusal  was  a  waiver  by 
the  defendant  of  such  tender,  and  the 
jury  would  have  a  right  to  infer  that 
the  plaintiffs  were  prepared  and  ready 
to  deliver  to  him  the  store  room  as 
well  as  the  goods  but  for  this  refusal 
of  the  defendant,  and  of  course  this 
cause  of  action  is  not  lost  by  the  plain- 
tiffs, after  the  refusal  of  the  defendant 
to  accept  the  goods,  selling  them  as 
their  own.  James  v.  Adams,  16  W. 
Va.  M5,  266. 

Where  there  is  a  sale  of  personal 
property,  to  be  paid  for  in  installments, 
and  the  buyer  fails  to  meet  any  one  of 
the  installments,  whereupon  the  seller 
demands  possession  of  the  property, 
which  the  buyer  refuses  to  surrender, 
the  seller  may  at  once  bring  an  action 
against  the  buyer,  without  waiting  un- 
til the  time  in  which,  by  the  terms  of 
the  contract,  all  the  purchase  money 
was  to  have  been  paid,  even  though  in 
such  contract  the  property  is  said  to 
have  been  hired  to  the  buyer  for  that 
leagth  of  time.  McGinnis  v.  Savage, 
29  W.  Va.  362,  1  S.  E.  746. 


I.  MEASURE  AND  ELEMENTS  OF 

DAMAGES. 
1.  Measure  of  Damages, 
a.  In  GeneraL 

Where  the  contract  of  sale  is  ex- 
ecutory, and  the  title  and  possession 
remain  in  the  seller,  the  measure  of 
damages  for  a  refusal  of  the  buyer  to 
accept  and  pay  for  the  goods,  is  the 
difference  between  the  contract  price 
and  the  market  value  of  the  goods  at 
the  time  and  place  of  delivery.  Welt- 
ner  v,  Riggs,  3  W.  Va.  445;  Hall  v. 
Pierce,  4  W.  Va.  107;  Smith  v.  Snyder, 
77  Va.  432;  James  v,  Adams,  16  W. 
Va.  245;  Alleghany  Iron  Co.  v.  Tea- 
ford,  96  Va.  372,  31  S.  E.  525. 

It  clearly  results  from  all  the  au- 
thorities that,  in  the  case  of  a  sale  of 
personal  property,  not  present,  nor 
seen  and  inspected  by  the  purchaser, 
or  not  then  in  existence,  to  be  deliv- 
ered in  the  future,  the  law  implies  that 
the  articles  sold  shall  be  merchantable, 
and  that,  until  they  are  delivered  and 
accepted,  the  title  remains  in  the 
vendor,  and  the  measure  of  the  dam- 
ages, upon  a  refusal  of  the  vendee  to 
receive  them,  is  the  difference  between 
the  contract  price  and  their  real  value 
at  the  time  and  place  of  the  delivery. 
Weltner  v.  Riggs,  3  W.  Va.  445;  Hall 
V.  Pierce,  4  W.  Va.  107,  112, 

Under  the  evidence  in  Alleghany 
Iron  Co.  V.  Teaford,  96  Va.  372,  373, 
31  S.  E.  525,  it  was  held,  that  the 
measure  of  the  plaintiff's  recovery  for 
the  breach  by  the  defendant,  of  its 
contract  to  accept  from  the  plaintiff 
and  pay  him  an  agreed  price  for  crude 
ore,  is  the  difference  between  the  cost 
of  the  ore  to  the  plaintiff  at  the  stip- 
ulated place  of  delivery,  and  the  price 
the  defendant  agreed  to  pay  for  it. 

H.  sells  to  ^e  agent  of  P.  a  certain 
quantity  of  petroleum  oil  at  twelve 
cents  per  gallon,  to  be  delivered  at  a 
certain  place  at  a  certain  time.  H.  de- 
livers the  oil  as  agreed  upon,  but  the 
agent  refuses  to  accept  and  receive  it. 
P.   being   a    nonresident,    H.    brings    a 
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suit  in  chancery  and  attaches  the  oil 
and  certain  moneys  of  P.  in  bank,  and 
asks  in  his  bill  that  the  oil  be  sold  and 
the  mbney  in  bank  be  applied  to  the 
payment  of  his  debt  for  the  whole 
value  of  the  oil  at  the  stipulated  price 
of  twelve  cents  per  gallon.  The  oil 
is  sold  pendente  lite.  The  court  below 
dismissed  the  bill  with  costs.  Held, 
H.  is  entitled  to  recover  the  difference 
between  the  contract  price  and  the 
fair  value  of  the  oil  at  the  time  of  de- 
livery, which  is  shown  to  be  eight  cents 
per  gallon.  Hall  v.  Pierce,  4  W.  Va. 
107. 

In  an  action  to  recover  damages  for 
the  breach  of  a  contract  to  accept  and 
pay  for  iron  ore  at  the  contract  price, 
evidence  \^  admissible  to  show  that 
the  plaintiff  has  suffered  loss  from  un- 
reasonable and  unnecessary  delay  on 
the  part  of  the  defendant  in  accepting 
ore  which  the  plaintiff  was  ready  and 
willing  and  offering  to  deliver.  Alle- 
ghany Iron  Co.  V.  Teaford,  96  Va.  372, 
31  S.  E.  525. 

In  an  action  on  a  special  contract  to 
recover  damages  for  failure  to  accept 
and  pay  for  property  agreed  to  be  pur- 
chased by  a  special  contract,  the 
measure  of  damages  is  the  difference 
between  the  market  value  of  the  prop- 
erty, when  it  ought  to  have  been  ac- 
cepted, and  the  contract  price.  James 
V.  Adams,  16  W.  Va.  245. 

Inability  of  Seller  to  Perform. — Un- 
der a  contract  to  pay  for  a  given  quan- 
tity of  ice  per  year,  whether  the  whole 
quantity  is  accepted  or  not — the  same 
to  be  delivered  from  day  to  day  as 
the  purchaser  may  require — the  seller 
is  not  entitled  to  recover  for  the  dif- 
ference between  the  quantity  con- 
tracted for  and  that  actually  accepted, 
where  the  failure  to  accept  more  was 
due  to  the  inability  of  the  seller  to  fur- 
nish the  ice  as  the  parties  had  agreed. 
Richmond  Ice  Co.  v.  Crystal  Ice  Co., 
99   Va.   285,  38  S.   E.   141. 

"If  the  goods  remain  in  the  vendor's 
hands,  it  may  be  said  that  now  all  his 
damage  is  the  difference  between  their 


value  and  the  price  to  be  paid;  which 
may  be  nothing.  This  would  be  true 
if  the  vendor  chose  to  consider  the  ar* 
tides  as  his  own.  But  it  does  not 
seem  that  the  law  lays  upon  him  any 
such  obligation.  He  may  consider 
them  as  his  own,  if  there  has  been  no 
delivery;  or  may  consider  them  as  the 
vendee's,  and  sell  them,  with  due  pre- 
caution, to  satisfy  his  lien  on  them  for 
the  price,  and  then  he  may  sue  and  re- 
cover only  for  the  unpaid  balance  of 
the  price;  or  he  may  consider  them  as 
the  property  of  the  vendee,  subject  to 
his  call  or  order,  and  then  he  recovers 
the  whole  of  the  price  which  the 
vendee  should  pay.  As  the  action  in 
either  case,  proceeds  upon  the  breach 
of  the  contract  by  the. vendee,  it  seems 
reasonable  that  this  election  should  be 
given  to  the  vendor,  and  no  part  of  it 
to  the  vendee."  3  Parsons  on  Con- 
tracts, 5  Ed.  208,  209,  210  and  cases 
cited  in  notes  S  and  T  on  209;  Hall  v. 
Pierce,  4  W.  Va.  107.  James  v.  Ad- 
ams, 8  W.  Va.  568,  575. 

In  an  action  by  a  vendor  of  per- 
sonal propel  ty  against  his  vendee  for 
nonperformance  of  a  special  contract 
of  sale  and  for  delivery  of  such  prop- 
erty and  payment  therefor,  at  an 
agreed  price,  and  for  the  recovery  of 
damages  for  the  failure  of  the  vendee 
to  take  the  property  and  pay  for  the 
same  according  to  contract,  and  the 
goods  remain  in  the  vendor's  hands, 
the  vendor  may  recover,  as  his  dam- 
age, the  difference  between  the  price 
to  be  paid  and  their  value  on  the  day 
the  property  should  have  been  taken 
by  the  vendee  under  the  contract.  Or 
if  the  vendor  has  chosen  to  consider 
the  property  as  the  vendee's  and  sold 
it  with  due  precaution  to  satisfy  his 
lien  for  the  price,  then  he  may  recover 
only  for  the  unpaid  balance  of  price. 
James  v.  Adams,  8  W.  Va.  568. 

Where  Goods  Remain  in  Vendee's 
Hands. — In  Wood's  Mayne  on  Dam- 
ages, §  224,  the  rule  is  thus  stated: 
"Where  the  article  has  not  been  re- 
turned, the  measure  of  damage  will  be 
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the  difference  between  its  value,  with 
the  defect  warranted  against,  and  the 
value  which  it  would  have  borne  with-, 
out  that  defect.  It  was  formerly  laid 
down  that  the  measure  would  be  the 
difference  between  the  contract  price 
and  that  for  which  it  would  sell  with 
its  defect  But  the  rule  in  England  is 
now  settled  as  stated  above,  and  the 
doctrine  in  America  is  the  same.  See 
also,  Thornton  v.  Thompson,  4  Gratt 
121."  Eastern  Ice  Co.  v.  King,  86  Va. 
S7,  103,  9  S.  E.  506. 

Two  members  of  the  county  court 
of  Kanawha  county,  made  by  law  a 
corporation,  on  the  streets  of  Charles- 
ton, and  as  individuals,  gave  the  fol- 
lowing order:  "Charleston,  W.  Va,, 
Nov.  12,  1894.  Mr.  Geo.  A.  Goshorn 
— Dear  Sir:  You  will  please  deliver  to 
Kanawha  county  poor  farm,  by  river, 
as  soon  as  there  is  water  in  the  river 
for  large  boats  to  run  so  you  can  de- 
liver same,  60  hogs,  for  use  of  poor 
farm,  at  7  cents  per  pound.  J.  D. 
Shrewsbury.  C.  S.  Young,  Pres.  Kana. 
Co.  Ct."  In  pursuance  thereof  the  27 
hogs  in  controversy  were  delivered  at 
the  poor  farm,  received  by  the  super- 
intendent, and  appropriated  to  the  use 
of  the  poor.  Held,  the  county  court, 
not  being  able,  without  its  fault,  to 
return  the  same  hogs,  was  liable  to 
pay  what  they  were  reasonably  worth, 
viz.,  the  fair  market  value  at  the  time 
and  place  of  delivery,  with  such  inci- 
dental sums  added  as  were  necessary 
to  make  the  sellers  whole.  Goshorn 
V.  County  Court,  42  W.  Va.  735,  26  S. 
E.  452. 
b.  Breach  of  Contract  lor  Reimrchase. 

A  parol  contract  is  made  for  the 
sale  of  a  slave,  at  a  price  below  the 
market  value;  but  with  a  condition  that 
if  the  vendee  wishes  to  sell  the  slave, 
the  vendor  shall  have  him  at  the  price 
he  received  for  him.  The  vendor  then 
executes  a  bill  of  sale  wnder  seal  for 
the  slave,  to  the  vendee,  in  which  only 
the  price  given  is  stated;  but  there  is 
no  mention  of  the  condition  for  re- 
purchase.      The      vendee      afterwards 


sells  the  slave,  at  a  price  even  above 
the  market  value  at  the  time  of  the 
first  sale;  and  the  vendor  brings  an 
action  for  a  breach  of  the  parol  con- 
tract. Held,  the  measure  of  damages 
is  the  difference  between  the  price  at 
which  the  vendee  bought  the  slave, 
and  the  price  at  which  he  sold  hinu 
Brent  tr.  Richards,  2  Gratt.  539. 

c  Goods  Not  Manafactured. 

The  measure  of  damages  for  an  un- 
qualified annulment,  without  reasona- 
ble cause,  by  the  vendee  in  an  execu- 
tory contract  for  the  sale  of  an  article 
not  manufactured  at  the  time  of  breach, 
is  the  difference  between  the  contract 
price  and  the  costs  of  manufacturing 
and  delivering  the  article,  but  in  esti- 
mating such  cost,  a  due  proportion  of 
"fixed  charges,"  that  is,  the  general 
running  expenses  which  attach  to  every 
business,  are  to  be  taken  into  consid- 
eration. Worrell  v.  Kinnear  Mfg.  Co^ 
103  Va.  719,  49  S.  E.  98S. 

A  defendant  who  has  violated  hta 
contract  with  the  plaintiff,  without 
cause,  will  not  be  permitted,  under  the 
guise  of  determining  "fixed  charges," 
to  unduly  pry  into  the  private  business 
methods  of  the  plaintiff,  and  expose 
them  to  the  scrutiny  of  a  vigilant  com- 
petitor, who  is  alleged  to  be  back  of 
the  breach,  when  such  charges  are 
susceptible  of  approximate  ascertain- 
ment without  unnecessary  exposure  of 
the  plaintiffs  trade  secrets.  Such 
charges  may  be  shown  by  the  opinion 
of  practical  men  having  experience  in 
such  business.  Worrell  v.  Kinnear 
Mfg.  Co.,  103  Va.  719,  49  S.  E.  988. 

By  the  term  "fixed  charges"  is 
meant  the  general  running  expenses 
which  attach  to  every  business,  and  it 
is  true,  as  contended,  that  such  "fixed 
charges"  do  compose  an  essential  ele- 
ment in  the  cost  of  a  manufactured  ar- 
ticle. Worrell  v,  Kinnear  Mfg.  Co., 
103  Va.  719,  722,  49  S.  E.  988. 

d.  Rescission  by  Purchaser  of  Contract 
for    Sale  of  Realty  and  Personalty. 

Where  one  contract  is  made  for  the 
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sale  and  purchase  of  both  real  and 
personal  property,  and  a  lumping  sum 
is  to  be  paid  for  both,  if  the  purchaser 
elect  to  have  the  contract  rescinded, 
he  is  to  be  charged  with  the  value  of 
the  personal  property  which  he  has  re- 
ceived, with  interest,  and  with  rents 
and  profits  of  the  real  estate  of  which 
he  has  been  in  possession,  and  is  to 
be  credited  with  so  much  of  the  pur- 
chase money  as  he  has  paid,  with  in- 
terest, and  with  the  value  of  perma- 
nent improvements  made  upon  the 
property.  McComas  v.  Easley,  21 
Gratt.  23.  See  Hoover  v.  Calhoun,  16 
Gratt.   109. 

e.  Ascertainment  of  Market  Value. 

H.  contracts  to  sell  to  M.  not  less 
than  200  and  not  more  than  300  good 
fat  hogs,  each  to  weigh  not  less  than 
180  lbs.  gross;  to  be  delivered  at  G. 
by  the  8th  of  December,  and  to  be 
weighed  at  the  scales  at  G.  And  M. 
binds  himself  to  pay  to  H.  for  the 
said  hogs,  when  weighed,  13  1-2  cents 
per  pound  gross  weight,  part  cash  and 
part  in  twenty  days.  H.  has  at  G.  on 
the  8th  of  December  241  good  fat 
hogs,  of  which  he  gives  M.  notice,  but 
M.  declines  to  take  them,  and  does  not 
come  to  G.  on  that  day.  H.  on  that 
day  procures  R.,  the  weighmaster  at  the 
scales, ^and  G.  to  weigh  the  hogs;  and 
they  weigh  them  in  16  parcels  of  from 
7  to  20  hogs  in  a  parcel,  showing  from 
the  aggregate  weight  of  all  and  the 
weight  of  each  parcel,  that  the  average 
weight  is  much  over  180  lbs.  gross. 
Held,  there  having  been  no  market 
price  for  hogs  at  G.,  on  the  8th  of 
December,  H.  may  show  by  testimony, 
what  was  the  market  price  at  that 
time,  and  shortly  before  and  after- 
wards, in  the  surrounding  country. 
McCormick  v.  Hamilton,  23  Gratt.  561. 

If  the  property  agreed  to  be  sold 
was  the  remnant  of  a  stock  of  dry 
goods,  the  market  value  of  such  rem- 
nant, when  it  ought  to  have  been  ac- 
cepted, may  be  proven  by  the  testi- 
mony of  dry  goods  merchants  not  ac- 


quainted with  the  particular  stock  of 
goods,  but  who  testify  generally  to  the 
per  cent,  of  depreciation  of  such  a 
remnant  of  a  stock  of  goods  produced 
by  sales  of  the  more  salable  portions 
and  by  the  injury  resulting  from  keep- 
ing them  in  the  store.  James  v,  Ad- 
ams, 16  W.  Va.  245. 

8.  Elements  of  Damages. 

Remote,  Contingent  and  Speculative 
Damages. — The  general  rule  seems  to 
be  that  the  party  injured  by  a  breach 
of  contract,  is  entitled  to  recover  all 
his  damages,  including  gains  pre- 
vented, as  well  as  losses  sustained, 
provided  they  are  certain,  and  such  as 
might,  naturally,  be  expected  to  fol- 
low the  breach.  It  is  only  uncertain 
and  contingent  profits,  therefore,  which 
the  law  excludes;  not  such  as  being 
the  immediate  and  necessary  result  of 
the  breach  of  contract,  may  be  fairly 
supposed  to  have  entered  into  the 
contemplation  of  the  parties  w^hen 
they  made  it,  and  are  capable  of  being 
definitely  ascertained  by  reference  to 
established  market  rates,  or  other  like 
definite  criteria,  according  to  the  case. 
James  v.  Adams,  8  W.  Va.  568. 

In  an  action  by  a  vendor  of  personal 
property  against  his  vendee  for  non- 
performance of  a  special  contract  of 
sale  and  for  delivery  of  such  property 
and  payment  therefor,  at  an  agreed 
price,  and  for  the  recovery  of  damages 
for  the  failure  of  the  vendee  to  take 
the  property  and  pay  for  the  same  ac- 
cording to  contract,  and  the  goods  re- 
main in  the  vendor's  hands,  mere  spec- 
ulative and  conjectural  estimates  of 
the  profits  which  might  have  been 
made,  or  of  the  loss  of  gains  and 
profits,  which  might  have  been  made, 
are  not  a  legitimate  basis  upon  which 
to  fix  damages.  James  v.  Adams,  8 
W.  Va.  568,  citing  Newbrough  v.  Wal- 
ker, 8  Gratt.  16. 

In  a  suit  for  a  breach  of  a  contract 
to  accept  goods,  the  damages  should 
not  be  based  on  a  conjectural  estimate 
of  the  profits,  which  might  have  been 
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made  out  of  the  contract;  but  if  the 
contract  is  for  the  delivery  of  a  certain 
quantity  of  gravel,  the  jury  may  legit- 
imately ascertain  the  damages  sus- 
tained by  a  breach  of  contract, 
whereby  the  plaintiff  was  prevented 
from  delivering  the  gravel  by  an  im- 
proper cancellation  of  the  contract  by 
the  defendant,  by  subtracting  from 
the  price  to  be  paid  for  the  gravel, 
when  delivered,  the  cost  to  the  defend- 
ant of  delivering  this  quantity  of 
gravel;  and  in  determining  this  the 
jury  may  properly  consider  what  had 
been  the  actual  cost  of  delivering  a 
like  quantity  of  gravel  by  the  defend- 
ant to  the  plaintiff  under  a  previous 
and  similar  contract.  Hare  v.  Parkers- 
burg,  24  W.  Va.  554,  distinguishing 
Newbrough  v.  Walker,  8   Gratt.  16. 

Unreasonable  Delay. — Where  there 
is  an  unreasonable  delay  on  the  part 
of  the  buyer  in  accepting  goods,  the 
seller  may  recover  damages  sustained 
by  him  for  loss  resulting  from  such 
unreasonable  delay,  and  also  the  profits 
he  would  have  realized  if  he  had  been 
permitted  to  perform  it  fully.  This  is 
not  a  double  recovery.  Alleghany  Iron 
Co.  V.  Teaford,  9«  Va.  372,  31  S.  E.  525. 

Double  Daxnages.^ — A  plaintiff  may 
recover  damages  sustained  by  him  for 
loss  resulting  from  unreasonable  delay 
on  the  part  of  the  defendant  in  per- 
mitting him  to  perform  his  contract, 
and,  when  he  has  been  prevented  by 
the  defendant  from  completely  per- 
forming his  contract,  he  may  also  re- 
cover the  profit  he  would  have  real- 
ized if  he  had  been  permitted  to  per- 
form it  fully.  This  is  not  a  double 
recovery.  The  object  of  the  law  in 
awarding  damages  is  to  make  amends 
or  reparation,  by  putting  the  party  in- 
jured in  the  same  position,  as  far  as 
money  can  do  it,  as  he  would  have 
been  if  the  contract  had  been  per- 
formed. Alleghany  Iron  Co.  r.  Tea- 
ford.  96  Va.  372,  31  S.  E.  525. 
J.  QUESTIONS  OF  I.AW  AND 
FACT. 

In  an  action  to  recover  damages  for 


the  failure  or  refusal  of  the  defendant 
to  accept  goods  agreed  to  be  pur- 
chased, the  fact  of  acceptance  is  a 
question  for  the  jury.  James  v.  Ad- 
ams,  16   W.   Va.   245. 

What  Is  Reasonable  Time?— Where 
one  merchant  sends  goods  to  another 
and   at    the   same   time   sends    invoices 
of  such  goods,  and  the  goods  and  in- 
voices  are    received   by   the    merchant, 
to    whom    they    are    sent,    he    will    be 
I  deemed   a   purchaser  unless   he   within 
I  a    reasonable    time    returns    the    goods 
or  notifies  the  sender  that  he  will  not 
accept   them.     And   what  is  a  reason- 
able time  is  a  question  of  fact  for  the 
jury    to    determine   under    the    circum- 
stances  of   the    case.      Bartholomae   v. 
I  PauU,     18    W.     Va.    771,     followed     in 
I  Thompson  v.  Douglass,  35  W.  Va.  337, 
j  13  S.   E.  1015. 

VI.  Vendor's  Lien. 

As  to  lien  of  vendor  of  land,  sec 
the  title  VENDOR  AND  PUR- 
CHASER. 

A.  PROPERTY  SUBJECT. 

Personal  and  even  transitory  and 
fluctuating  property  may  be  made  the 
subject  of  a  lien,  at  the  pleasure  of  the 
contracting  parties;  but,  generally,  ex- 
plicit words  should  be  used  to  effect 
that  purpose,  where  such  lien  is  not 
raised  by  operation  of  law  or  equity. 
It  seems  just,  however,  that  the  prop- 
erty purchased  should  be  considered 
liable  for  the  purchase  money;  espe- 
cially, in  a  case  in  which  a  personal 
exemption  of  the  purchaser  has  been 
stipulated;  and  where  the  parties 
themselves,  by  their  subsequent  acts, 
appear  to  have  expounded  the  contract 
in  that  .sense.  Williams  v.  Price,  5 
Munf.  507. 

If  personal  property,  consisting  of 
perishable  articles,  provisions,  raw  ma- 
terials for  manufacture,  implements 
necessary  for  a  furnace,  etc.,  be 
pledged,  together  with  the  furnace  and 
land,  for  payment  of  the  purchase 
money;  the  lien  is  not  to  be  construed 


48 


Sales 


so  strictly  as  to  tie  up  the  property 
from  use;  nor  that  even  the  same  kind 
and  amount  of  property  shall  be  forth- 
coming in  future;  without  a  stipula- 
tion to  that  effect;  but  the  purchaser 
is  bound  to  make  good  only  such  waste 
thereof,  as  shall  have  arisen  from  his 
fraud,  willful  default  or  misconduct, 
and  to  give  up  what  remains  on  hand 
when  he  surrenders  the  property  in 
satisfaction  of  the  debt.  Williams  v. 
Price,  5  Munf.  507. 

B.  IMPLIED      OR     EQUITABLE 
LIEN. 

But  the  seller  of  personal  property 
has  no  implied  or  equitable  lien  on  the 
property  for  the  purchase  money. 
Williams  v,  Gillespie,  30  W.  Va.  586, 
5  S.  E.  210;  James  v.  Bird,  8  Leigh  510, 
31  Am.  Dec.  668;  McCandlish  v.  Keen, 
13  Gratt.  615,  629;  Cole  v.  Smith,  24 
W.  Va.  287,  290;  Page  v.  Booth,  1  Rob. 
161. 

In  James  v.  Bird,  8  Leigh  510,  it  is 
held,  that  "The  vendor  of  personal 
property  has  no  lien  for  the  purchase 
money  on  the  property  notwithstand- 
ing it  be  still  in  the  vendor's  hands." 
McCandlish  v.  Keen,  13  Gratt  615; 
Hyer  v.  Smith,  48  W.  Va.  550,  561,  37 
S.   E.  632. 

C.  MIXED  SALE  OF  REAL  AND 

PERSONAL  PROPERTY. 

Where  a  lease  is  sold  with  certain 
personal  property  thereon  for  a  gross 
sum  for  both,  and  in  the  writing  trans- 
ferring the  lease  and  the  personal 
property  a  lien  is  reserved  for  the  pay- 
ment of  the  purchase  money,  as  be- 
tween the  parties  to  the  contract  of 
sale  and  those  having  actual  notice  of 
it,  the  lien  will  in  a  court  of  equity  be 
declared  to  be  valid  and  will  be  en- 
forced by  a  sale  of  both  real  and  per- 
sonal property  for  the  purchase  money 
of  both.  "Here  the  lease,  the  interest 
in  the  real  estate  and  the  mere  per- 
sonal property  were  sold  together  for 
a  gross  sum;  and  it  is  impossible  to 
distinguish  the  purchase  money  of  the 


one  from  that  of  the  other.*'  Cole  v. 
Smith,  24  W.  Va.  287,  290. 

"There  is  no  implied  equitable  lien 
for  the  purchase  money  of  personal 
property  sold  in  favor  of  the  vendor. 
James  v.  Bird,  8  Leigh  510;  McNeil  v. 
Bird,  not  reported  but  cited  in  the  fore- 
going case.  And  I  am  aware  of  no 
case  in  which  such  a  lien  has  been  de- 
clared on  a  sale  of  both  real  and  per- 
sonal property  for  a  gross  sum."  Mc- 
Candlish  V.    Keen,   13    Gratt.    615,   629. 

Where  one  contract  is  made  for  the 
sale  and  purchase  of  both  real  and  per- 
sonal property,  and  a  lumping  sum  is 
to  be  paid  for  both;  the  whole  sum  is 
a  charge  upon  the  real  estate  and  a 
conveyance  of  the  real  estate  would 
only  be  decreed  upon  the  payment  of 
the  whole  amount.  McComas  v.  Eas- 
ley,  21  Gratt.  23,  citing  Clarke  v.  Cur- 
tis, 9  Leigh  559. 

D.  RESERVATION  OF  LIEN. 

The  statute  makes  no  provision  for 
reserving  a  vendor's  lien  in  the  sale 
of  personal  property  alone.  Cole  v. 
Smith,  24  W.  Va.  287,  290. 

E.  EXTINGUISHMENT    OR    DIS- 
CHARGE OF  LIEN. 

1.   By  Waiver. 

This  lien  may  be  waived  by  the 
seller.  Neff  v.  Baker,  82  Va.  401,  4 
S.  E.  620. 

If,  by  the  agreement,  N.  and  B. 
could  be  regarded  as  partners,  no  in- 
solvency is  averred;  no  claim  is  as- 
serted against  the  firm,  but  only 
against  B.  By  its  terms,  the  wood  was 
to  be  sold  before  N.  was  to  be  paid. 
It  could  not  have  been  sold,  if  the 
sale  had  to  be  made  under  an  alleged 
lien  in  favor  of  N.  The  sale  was  made, 
and  the  wood  passed  into  the  hands  of 
purchasers  for  value  without  notice. 
The  alleged  lien  could  only  be  effect- 
ive between  N.  and  B.;  and  it  has  been 
waived  by  N.,  if  he  had  any  lien,  by 
his  failure  to  assert  it  on  the  wood  in 
B.'s  hands.  His  remedy  is  against  B. 
for  the  proceeds.  Neff  v.  Baker,  82 
Va.  401,  4  SL  E.  620,     . 
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S.   By  Transfer  or  Surrender  o{  Pos- 
session by  Vendor.  ' 

In  Williams  v,  Gillespie,  30  W.  Va. 
586,  590,  5  S.  E.  210,  it  is  said:  "It  is  not 
questioned  that,  when  there  is  a  sale  of 
personal  property  to  be  paid  for  on 
delivery,  the  vendor  has  a  lien  for  the 
price  so  long  as  the  property  remains 
in  his  possession,  but  the  transfer  or 
surrender  of  possession  by  the  vendor, 
even  at  common  law,  destroyed  any 
such  lien.  James  z^.  Bird,  8  Leigh  510, 
31  Am.  Dec.  668;  McCandlish  v.  Keen, 
13  Gratt.  615,  629." 

There  is  a  marked  distinction  be- 
tween those  acts  which,  between  seller 
and  buyer,  go  to  make  constructive 
delivery  and  vest  property  in  the 
buyer,  and  that  actual,  final  delivery 
to  the  buyer  which  puts  an  end  to  the 
seller's  right  to  hold  possession  as  se- 
curity for  the  price.  Marking,  measur- 
ing, weighing,  and  setting  aside  the 
goods  serve  only  to  identify  and  as- 
certain the  quantity;  for,  if  they  are 
otherwise  capable  of  being  identified, 
title  passes  by  the  contract.  Thus,  if 
a  whole  quantity  of  lumber  or  iron  in 
a  pile  be  sold  and  pointed  out  to  the 
purchaser,  there  is  no  need  of  further 
delivery  to  pass  property;  but  so  long 
as  it  remains  upon  the  premises  of  the 
seller  and  thus  is  in  his  possession,  he 
may  detain  it  until  paid  for  it.  1  Jones, 
Liens,  §§  800,  807,  808.  Curtin  v. 
Isaacscn,  36  W.  Va.  391,  15  S.  E.  171, 
173. 

A  person  entitled  to  have  an  assign- 
ment of  a  title  bond  and  the  posses- 
sion of  property  upon  paying  a  certain 
sum,  transfers  his  right,  and  his  as- 
signee pays  that  sum,  and  assigns  his 
right  to  another,  who  obtains  -title  to 
the  property  according  to  the  bond; 
after  which  the  person  first  mentioned 
files  a  bill,  alleging  that  his  transfer 
was  in  consideration  of  money  which 
has  never  been  paid  him,  and  claim- 
ing that  the  lien  of  a  vendor  for  pur- 
chsse  money  exists  in  his  favor,  upon 
the  proper^  in  the  hands  of  the  sub- 
tequent  holders,  who  purchased,  as  he 
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alleges,  with  notice.  Held,  no  such 
lien  exists.    Page  v.  Booth,  1  Rob.  161. 

Thus,  although  every  thing  the 
seller  has  to  do  has  been  done,  such 
as  marking,  measuring  and  weighing 
the  goods,  so  that  the  title  vests  in  the 
buyer,  yet  the  seller  is  not  required  to 
part  with  the  goods  until  be  is  paid 
for  them,  and  he  has  a  lien  upon  the 
goods  for  the  price  so  long  as  they  re- 
main in  his  possession;  nor  does  part 
payment  destroy  his  lien.  Curtin  v. 
Isaacsen,  36  W.  Va.  391,  15  S.  E.   171. 

The  owner  sells  the  timber  on  his 
land  at  a  gross  price,  to  be  paid  as 
the  timber  is  taken  off  the  land,  and 
gives  to  the  purchaser  the  right  to  lo- 
cate his  mill  on  the  land  for  the  pur- 
pose of  manufacturing  the  timber  into 
lumber.  The  purchaser,  without  pay- 
ing for  the  lumber,  cuts  and  removes 
it  to  his  mill,  where  it  is  made  into 
lumber,  and  stacked  on  the  land.  The 
purchaser  then  conveys  the  lumber  by 
trust  deed,  to  secure  bona  fide  cred- 
itors. Held,  the  vendor  of  the  timber 
has  no  right  or  lien  on  the  Imnber,  as 
against  the  right  of  the  creditors  se- 
cured in  such  trust  deed.  Williams  v. 
Gillespie,  30  W.  Va.  586,  5  S.  E.  210. 

Severed  and  Unsevered  'Rmber* — "It 
is  next  contended  that  the  contract  of 
sale  by  Williams  to  Gillespie  &  Lind- 
say, being  a  sale  of  timber  on  land, 
was  a  sale  of  real  estate,  or  an  interest 
therein,  and,  as  the  contract  was  ex- 
ecutory, Williams  held  a  vendor's  lien 
for  the  purchase  money.  This  prop- 
osition is  undoubtedly  correct,  and  ap- 
plied to  this  case  so  long  as  the  tim- 
ber constituted  a  part  of  the  realty. 
But  when  the  timber  was  severed  from 
the  realty,  removed  to  the  mill,  and 
there  converted  into  lumber,  it  became 
personal  property,  and  the  doctrine  of 
vendor's  lien  ceased  to  have  any  ap- 
plication to  it.  It  is  not  questioned 
that,  when  there  is  a  sale  of  personal 
property  to  be  paid  for  on  delivery, 
the  vendor  has  a  lien  for  the  price  90 
long  as  the  property  remains  in  his 
possession;  but  the  transfer  or  surren- 
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der  of  possession  by  the  vendor,  even 
at  common  law,  destroyed  any  such 
lien.  James  v.  Bird,  8  Leigh  510,  31 
Am.  Dec.  668;  McCandlish  v.  Keen,  13 
Gratt.  615,  629."  Williams  v.  Gilles- 
pie, 30  W.  Va.  586,  5  S.  E.  210,  212. 
3.  By  Payment. 

Part  Payment. — A  seller  of  goods 
has  a  lien  upon  them  for  the  price  so 
long  as  they  remain  in  possession,  as 
he  is  not  required  to  part  with  them 
until  he  is  paid  for  them,  unless  there 
is  stipulation  to  the  contrary.  Where 
everything  the  seller  has  to  do  has 
been  done,  so  that  the  title  vests  in 
the  buyer,  yet  he  can  not  take  them 
out  of  the  seller's  possession  until  he 
pays  for  them.  Part  payment  does  not 
destroy  his  lien.  Curtin  v,  Isaacsen, 
36  W.  Va.  391,  15  S.  E.  171,  173. 

F.  ENFORCEMENT. 

This  lien  is  generally  enforced  by  a 
sale  of  the  personalty.  Cole  v.  Smith, 
24  W.   Va.   287. 

VII.  Payment  of  Purchase 
Price. 

A.  PAYMENT  AS  CONDITION 
PRECEDENT  TO  PASSAGE 
OF  TITLE. 
In  Benj.  Sales  (6th  Ed.)  282,  under 
the  heading  "Prepayment  of  Price,"  it 
is  said,  in  a  note:  "As  to  the  third 
rule  of  the  text,  stated  in  §  320,  that 
the  title  will  not  pass  if  anything  is  to 
be  done  by  the  buyer  as  a  condition 
precedent  thereto,  the  American  au- 
thorities furnish  numerous  illustra- 
tions. The  most  frequent  is  that  of 
payment  of  price.  It  being  clear  that, 
in  the  absence  of  any  credit  expressly 
or  impliedly  allowed,  payment  is  a 
condition  precedent,  or,  at  least,  con- 
current, it  necesaarily  follows  that  the 
right  of  property  does  not  pass  until 
that  is  dome,  even  though  the  article 
is  delirered,  unless  the  circumstances 
show  that  the  vendor  thereby  waived 
his  right  to  immediate  payment.  *  *  * 
And  apparently,  also,  to  third  parties, 
claimiiig     nnder     the     vendee,     except. 


perhaps,  as  to  them,  a  waiver  of  the 
condition  would  be  more  readily  in- 
ferred from  the  delivery,  if  there  was 
no  express  reservation  of  the  title, 
than  where  there  was.  If  the  sale  was 
simply  a  'cash  sale,'  no  express  reser- 
vation of  title  being  made,  a  voluntary 
delivery  without  payment  might  well 
be  considered  at  least  prima  facie  a 
waiver  of  prepayment,  especially  as  to 
third  parties."  Quoted  in  Freeport 
Stone  Co.  v,  Carey,  42  W.  Va.  276,  26 
S.    E.   183,   186. 

The  vendor  of  a  slave  gave  a  bond 
to  the  buyer,  with  a  condition,  reciting 
that,  whereas  he  had  sold  him  a  slave 
for  a  certain  sum  of  money,  if  there- 
fore the  buyer  should  pay  the  said 
sum,  and  another  sum  annually  for 
hire  of  the  said  slave  until  he  should 
pay  the  said  purchase  money,  which 
he  might  do  at  any  time  (when  the 
said  hire  should  cease),  then  the 
vendor  should  convey  to  him  a  lawful 
right  and  title  to  the  said  slave;  which 
title  in  the  meantime  should  remain 
in  the  vendor.  The  buyer  was  not  en- 
titled, under  this  bond,  to  the  posses- 
sion.  and  property  of  the  slave;  but 
the  vendor  could  recover  in  detinue. 
Ervine  v.  Dotton,  6   Munf.   231. 

Waiver  of  Payment. — But  an  abso- 
lute and  unconditional  delivery  is  re- 
garded as  a  waiver  of  the  condition. 
For  example,  where  a  sale  is  condi- 
tioned upon  full  payment  on  delivery 
of  the  property,  an  acceptance  of  a 
partial  payment,  with  no  express  agree- 
ment as  to  credit,  is  a  waiver  of  the 
condition.  Freeport  Stone  Co.  v.  Ca- 
rey, 42  W.   Va.   276,  26   S.   E.   183. 

C,  who  was  a  member  of  the  firm 
of  P.,  C.  &  Co.  becomes  the  purchaser 
from  H.  of  the  furniture  and  utensils 
in  the  Hotel  Windsor,  in  the  city  of 
Wheeling,  for  the  sum  of  $12,000,  by 
an  agreement  in  writing  which  pro- 
vides that  the  same  was  to  be  deliv- 
<^red  upon  the  payment  thereof;  C. 
paid  $6,500  of  the  purchase  money, 
and  afterwards  said  property  was  de- 
livered   to    C,    without    requiring    the 
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payment  of  the  residue  of  the  purchase 
money,  with  the  knowledge  and  con- 
sent of  H.  Held,  that,  under  the  cir- 
cumstances, H.  waived  the  payment  of 
said  residne  as  a  condition  precedent 
to  the  passage  of  the  title  thereto. 
Frecport  Stone  Co.  v.  Carey,  42  W. 
Va.  276,  26  S.  E.  183. 

B.  SALE  ON  CREDIT. 

In  General — A  sale  may  be  just  as 
binding  if  made  on  credit  as  if  made 
for  ready  money.  And  in  such  case 
the  vendee  may  have  a  right  to  main- 
tain his  action  at  once  against  the 
vendor  for  refusing  to  deliver  the 
property,  without  making  any  tender 
of  the  price.  Chapman  v.  Campbell, 
13   Gratt.   105,    111. 

And  as  where  the  sale  is  on  credit, 
the  vendee  may  bring  his  action  for 
the  property  before  he  has  paid  or  ten- 
dered the  price,  so  where  the  sale  is  of 
property  to  be  delivered  at  a  future 
day,  or  not  in  the  possession  of  the 
vendor,  the  latter  may  have  a  right  to 
his  suit  for  the  price  before  he  has 
made  any  tender  of  the  property. 
Chapman  v.  Campbell,  13  Gratt.  105, 
111. 

Fraud. — Where  one  buys  property 
on  credit  with  the  positive  intention 
not  to  pay  for  it,  this  is  a  fraudulent 
purchase,  whether  he  makes  false  rep- 
resentations as  to  his  ability  to  pay  or 
not.  Miller  v.  White,  46  W.  Va.  67, 
33   S.  E.  332. 

But  mere  insolvency  or  inability  to 
pay  for  property  purchased  will  not 
render  the  sale  fraudulent  on  the  pur- 
chaser's part,  if  he  expects  and  intends 
to  pay,  and  has  reasonable  grounds  for 
expecting  to  be  able  to  pay.  On  the 
other  hand,  however,  if,  in  addition  to 
insolvency,  he  makes  false  statements 
of  his  pecuniary  circumstances  or  busi- 
ness, or  his  ability  to  pay,  calculated 
to  induce  the  setter  to  believe  he  will 
be  paid,  the  purchase  is  fraudulent. 
Miller  v.  White,  46  W.  Va.  67,  33  S. 
E.  332. 
The    intention    of   the    purchaser    of 


property  not  to  pay  for  it  may  be  in- 
ferred by  the  jury  from  the  circum- 
stances, actions  and  conduct  of  the 
purchaser,  not  only  in  respect  to  the 
sale  in  question,  but  any  other  con- 
temporaneous transactions.  Miller  v^ 
White,  46  W.   Va.   67,  33  S.   E.  332. 

"Where  a  party,  by  fraudulently 
concealing  his  insolvency  and  his  in- 
tent not  to  pay  for  goods,  induces  the 
owner  to  sell  them  on  credit,  the 
vendor,  if  no  innocent  party  has  ac- 
quired an  interest  in  them,  is  entitled 
to  disaffirm  the  contract  and  recover 
the  goods."  Donaldson  v.  Farwell,  93 
U.  S.  631;  Morrow  v.  New  England 
Co.,  24  L.  R.  A.  417  &  Note;  Benj. 
on  Sales,  §  440,  note,  p.  470.  "The  ex- 
istence of  the  intent  (not  to  pay)  is  a 
question  of  fact  for  the  jury,  and  here, 
as  in  other  cases  of  fraudulent  intent, 
a  wide  range  of  inquiry  is  allowed,  to 
put  before  the  jury  all  the  facts  and 
I  circumstances  which  may  throw  light 
I  upon  it."  Mechem  on  Sales,  §  905. 
The  same  book,  §  903,  says:  "Direct 
proof  of  an  intent  not  to  pay  is  usually 
impossible  to  make.  It  may  therefore 
be  deducted  from  facts  and  circum- 
stances, without  any  actual  representa- 
tions, full  knowledge  by  the  purchaser 
of  his  insolvency  being  always  a  con- 
trolling element."  UUman  v.  Biddle, 
53  W.  Va.  415,  419,  44  S.   E.   280. 

C.     PAYMENT    BEFORE    DELIV- 
ERY. 

The  vendee  may  be  bound  to  pay 
presently,  though  there  be  no  obliga- 
tion on  the  vendor  to  deliver  presently, 
or  indeed  at  any  time.  For  it  may  be 
obvious,  from  the  nature  of  the  con- 
tract, that  the  vendee  is  to  look  for 
the  delivery  to  some  third  person,  in 
whose  custody  the  property  may  be  at 
the  time  of  the  sale;  or  that  he  is  him- 
self to  take  possession  of  the  property 
wherever  it  may  be  found;  as  in  the 
case  of  the  sale  of  a  horse  which  is  an 
estray,  or  of  a  slave  who  is  a  runaway. 
Chapman  r.  Campbdl,  13  Gratt.  105, 
111. 
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D.  PAYMENT    AND    DELIVERY 
DEPENDENT  COVENANTS. 

The  payment  of  the  price  and  the 
delivery  of  the  property,  however,  may 
have  to  be  simultaneous  and  concur- 
rent acts,  or  they  may  be  performablc 
at  different  times,  according  to  the  ex- 
press agreement  of  the  parties,  or  the 
obvious  nature  and  indication  of  the 
contract.  Chapman  v.  Campbell,  13 
Gratt    105,    111. 

As  soon  as  such  a  contract  is  made 
in  respect  to  a  chattel  in  the  posses- 
sion of  the  vendor,  and  ready  for  de- 
livery, in  the  absence  of  contrary  in- 
dication or  agreement,  the  vendee  has 
a  right  to  demand  the  thing  sold  im- 
mediately, but  must  pay  the  consider- 
ation; and  the  vendor  has  the  right  to 
demand  the  consideration  money,  but 
must  deliver  the  property.  If  the 
vendee  tender  the  purchase  money  and 
demand  the  property,  he  may  maintain 
detinue  or  trover  if  the  delivery  be  re- 
fused; and  if  the  vendor  tender  the 
delivery  of  the  property  and  demand 
his  purchase  money,  he  may  have  his 
action  of  debt  or  assumpsit,  if  it  be 
refused.  Chapman  v.  Campbell,  13 
Gratt.  105,  110. 

B.  contracts  to  sell  the  merchantable 
pine  timber  on  certain  land,  and  saw 
it  into  lumber;  pile  the  said  lumber 
openly  with  sticks,  and  deliver  it  in 
Richmond.  One  count  says  the  lum- 
ber was  piled  openly  with  sticks;  an- 
other count  says  the  lumber  delivered 
was  sawed  from  merchantable  pine 
timber,  and  does  not  say  the  lumber 
was  merchantable.  Held,  the  demand 
of  the  note  is  averred  to  have  been 
made  on  the  day  of  the  delivery,  or 
the  offer  to  deliver  the  lumber.  It  is 
a  case  of  mutual  promises,  and  B.  was 
entitled  to  demand  the  note  when  he 
delivered  or  offered  to  deliver  the  lum- 
ber; and  the  demand  was  not  made  too 
soon.  Ragland  v.  Butler,  18  Gratt. 
323. 

E.  COLLECT  ON  DELIVERY. 

Where  the  contract  of  sale  provides 


"for  cash  on  delivery,"  the  delivery 
and  the  payment  of  the  cash  must  be 
contemporaneous  acts,  or  the  goods 
must  be  paid  for  before  delivery.  Old 
Dominion  Steamship  Co.  v.  Burck- 
hardt,   31   Gratt.   664. 

Where  the  plaintiff  had  two  distinct 
and  separate  contracts  for  the  deliv- 
ery of  staves  at  a  specified  place,  to 
be  paid  for  on  delivery,  and  the  plain- 
tiff claims  in  his  declaration  the  value 
of  all  the  staves  in  both  contracts,  but 
the  proof  shows  that  he  had  paid  for 
I  the  staves  delivered  under  one  con- 
I  tract  only,  he  may  recover  for  the 
staves  delivered  under  that  contract, 
although  he  is  not  entitled  to  recover 
for  the  staves  embraced  in  the  other. 
Haines  v.  Cochran,  26  W.  Va.  719. 

When  the  action  is  by  the  buyer 
against  the  seller,  and  the  contract  is 
that  the  goods  shall  be  paid  for  on  de- 
livery, the  plaintiff  can  not  maintain 
the  action,  if  he  fails  to  prove  that  he 
had  paid  the  full  price  before  the  ac- 
tion is  commenced.  But  if  the  goods 
are  delivered  at  the  place  appointed 
by  the  contract  of  sale,  and  the  defend- 
ant claims  to  hold  possession  only  un- 
til the  purchase  money  is  paid,  the 
plaintiff  will  be  entitled  to  recover, 
if  he  proves  on  the  trial  that  such 
claim  of  the  defendant  is  unfounded, 
and  that  he  had  in  fact  paid  the  full 
price,  before  the  action  was  com- 
menced. Haines  v.  Cochran,  26  W.  Va. 
719. 

Waiver.-— Where  the  sale  is  "for  cash 
on  delivery,"  and  the  goods  are  deliv- 
ered marked  for  immediate  shipment 
without  the  cash  being  paid  contem- 
poraneously or  before  delivery,  it  must 
be  taken  that  the  vendor  has  waived 
the  condition,  and  the  title  passes. 
Old  Dominion  Steamship  Co.  v.  Burck- 
hardt,   31    Gratt.    664. 

Where  a  chattel  is  sold  for  cash  on 
delivery,  and  the  seller  delivers  it  with- 
out exacting  payment,  he'  can  not  re- 
cover the  property  from  an  innocent 
purchaser  from  the  buyer  before  pay- 
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ment.     Old   Dominion   Steamship   Co. 
V.   Burckhardt,  31   Gratt  664. 

F.  PAYMENT  BY  CHECK. 

See   the    title   PAYMENT,   vol.    11, 

p.  1. 

In  December,  1M3,  R.,  by  an  agent, 
bought  of  S.,  of  King  and  Queen,  his 
crop  of  corn,  to  be  delivered  at  a  cer- 
tain landing  on  York  river  on  the  1st 
of  February,  1864,  and  to  be  paid  for 
on  delivery,  at  the  price,  40  cents  per 
bushel.  R.  engaged  a  vessel  to  go  for 
the  corn,  and  sent  bags  in  which  to 
put  it.  The  vessel  arrived  in  time  and 
the  corn  was  delivered  on  board;  but 
R.  or  his  agent  not  appearing  to  pay 
the  money,  S.  sent  the  corn  on  his  own 
account  to  W.  &  Co.,  of  Richmond. 
The  agent  of  R.  started  down  to  :hc 
place  of  delivery  having  a  blank  check 
of  R.  to  pay  for  the  corn,  and  intended 
and  expected  to  get  there  in  time,  but 
he  failed  to  do  so.  Held,  if  the  agent 
had  arrived  at  the  place  in  time,  he 
not  having  the  money,  but  only  a  blank 
check  of  R.,  S.  might  have  refused  to 
accept  payment  by  the  check.  Sm>th 
V.   Sutton,  24   Gratt.    191. 

Scaling. — After  the  corn  arrives  in 
Richmond,  R.  obtains  an  injunction  to 
prevent  W.  &  Co.  and  S.  from  sellinij 
it,  claiming  that  he  had  bought  it.  S. 
answers  the  bill,  and  by  consent  under 
a  decree  of  the  court,  the  corn  is  sold, 
and  the  proceeds  deposited  in  bank, 
where  they  remain  till  the  end  of  the 
war,  when  the  bank  fails,  and  they  are 
lost.  Held,  the  court  having  scaled 
the  amount  for  which  the  corn  sold, 
at  twenty-three  for  one,  the  appellate 
court  will  presume,  in  the  absence  of 
any  objection  in  the  court  below,  that 
the  court  had  before  it  a  broker's  scale 
which  was  universally  adopted  by  the 
courts,  as  proof  of  the  value  of  con- 
federate money.  Smyth  v.  Sutton,  24 
Gratt.  19i. 

G.  COMPUTATION  OF  TIME. 
See  the  title  TIME. 

In  computation  of  time,  the  buyer 
generally  has  the  whole  of  the  day  for 


naaking  payment.     Ragland  v.   Butler, 
18  Gratt.  323. 

VIII.  Stopfiage  in  Transitu. 

"The  doctrine  of  stoppage  in  transitu, 
must  be  cautiously  applied  to  the  case 
before  us.  It  is  established  law  in 
England,  that  if  goods  be  consigned  to 
a  merchant,  and  when  they  reach  him 
he  has  become  bankrupt,  they  go  to 
his  assignees,  though  the  consignor 
should  remain  wholly  unpaid,  and 
though  when  he  consigned  them,  he 
considered  his  correspondents  to  be  in 
good  credit.  The  harshness  and  in- 
justice of  this  principle  is  felt,  and  la- 
mented  by  the  judges,  and  they  go  as 
far  as  they  can  in  favor  of  an  unpaid 
vendor.  Thus,  in  Hammond  v.  Ander- 
son, 4  Bos.  &  Pull.  70,  Sir.  J.  Mans- 
field, Ch.  J.  sayS}  the  right  of  stopping 
J  in  transitu  is  a  favorable  right,  which 
the  courts  of  law  are  always  disposed 
to  assist."  Pleasants  v.  Pendleton,  6 
Rand.  473,  484,  18  Am.  Dec.  726. 

In  case  of  a  sale  of  personal  prop- 
erty not  executed  by  delivery,  but  to 
be  consummated  by  a  delivery  at 
another  place,  although  in  consequence 
of  earnings  paid,  or  otherwise,  the 
property  is  so  vested  in  the  buyer  that 
on  complying  or  offering  to  comply 
with  the  contract  on  his  part,  he  may 
recover  the  sum  from  the  seller  or  his 
agent;  yet,  until  delivery,  and  while 
the  goods  are  in  transitu,  the  seller 
may,  on  the  buyer  becoming  bankrupt, 
or  being  likely  to  be  so,  arrest  the 
goods,  or  order  his  agent  to  arrest 
them,  which  order,  operating  as  an 
indemnity  to  the  agent  in  addition  to 
that  arising  from  his  possession  of  the 
goods,  will  be  his  guarantee  for  refus- 
ing to  deliver  them,  though  the  agent 
might,  under  circumstances,  also  have 
a  right  to  demand  other  security  from 
his  principal,  which  it  would  be  in- 
cumbent on  him  forthwith  to  give, 
under  pain  of  a  right  in  the  agent  to 
go  on  and  execute  the  contract  by  de- 
livery. Howatt  V,  Davis,  5  Munf.  34,  7 
Am.  Dec.  681. 
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If  a  factor,  or  agent,  having  sold 
goods  belonging  to  his  principal,  be 
ordered  by  him  while  they  are  yet  in 
transitu,  not  to  deliver  them  to  the 
buyer,  of  whose  solvency  doubts  are 
entertained,  and  he  delivers  them  not- 
withstanding such  order,  and  without 
demanding  security  for  his  indemnity; 
the  principal  is  entitled  to  an  action 
against  him,  in  case  the  buyer  should 
prove  insolvent.  And  such  right  of 
action  is  not  waived  or  abandoned  by 
expressions  used  in  letters  from  the 
principal  after  the  delivery  of  the 
goods,  seeming  to  import  an  agree- 
ment to  look  to  the  buyer  for  payment, 
and  not  to  the  factor;  nor  by  the 
principal's  permitting  considerable 
time  to  elapse  before  he  informs  the 
factor,  categorically,  that  he  will  look 
to  him,  and  not  to  the  buyer  for  satis- 
faction; provided  such  expressions  and 
such  delay,  on  the  part  of  the  princi- 
pal, may  have  been  occasioned  by  the 
factor's  failing  to  make  a  full  and  fair 
disclosure  of  all  facts  and  circum- 
stances necessary  to  enable  the  prin- 
cipal to  decide  upon  the  subject,  and 
which  it  was  the  duty,  and  in  the 
power,  of  the  factor  to  have  given. 
Howatt  V.  Davis,  5  Munf.  34,  7  Am. 
Dec.  681. 

It  seems  that  where  an  infant  ob- 
tains credit  for  goods  by  fraudulent 
representations  as  to  his  age,  he  being 
a  merchant  in  the  retail  mercantile 
business  at  the  time,  the  seller  may  re- 
claim the  goods  in  transitu.  Jones  v. 
Christian,  86  Va.  1017,  11  S.  E.  984. 

IZ.  Sales  by  Sample. 

In  General. — ^To  authorize  a  jury  to 
find  that  a  sale  is  a  sale  by  sample, 
the  evidence  must  satisfactorily  show 
that  the  parties  contracted  solely  with 
Teference  to  the  sample  exhibited. 
In  other  words,  unless  both  parties 
deal  with  the  sample  with  the  mutual 
understanding  that  the  bulk  is  like  the 
sample,  the  sale  is  not  a  sale  by  the 
sample.  Proctor  v.  Spratley,  78  Va. 
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That  a  jury  can  neyer*  assume  that  a 
sale  is  a  sale  by  sample,  the  court  in 
Beirne  v.  Dord,  1  SeJd.  (N.  Y.),  Rep. 
98,  say,  "to  authorize  a  jury  to  find 
such  a  contract,  the  evidence  must 
satisfactorily  show  that  the  parties 
contracted  solely  with  reference  to  the 
sample  exhibited."  See  also,  Benj.  on 
Sales,  page  564,  and  §  564,  and  note 
(e);  Day  v.  Raquet,  14  Minnesota,  277; 
Bernard  v.  Kellogg,  10  Wall.  383; 
Warren  v.  Mason,  18  Wend.  425,  and 
Story  on  Contracts,  §  540.  Proctor  v. 
Spratley,   78   Va.   254,  263. 

When  Title  Passes.— It  was  held,  in 
Haxall  V,  Willis,  15  Gratt.  434,  citing 
and  following  the  unreported  case  of 
Haxall  V,  Barbour,  that  the  mere  fact 
that  the  bulk  has  not  been  compared 
with  the  sample,  in  a  sale  by  sample, 
does  not  prevent  the  title  from  pass- 
ing. 

Acts  of  Ownership.  —  But  even 
though  a  sale  is  by  the  sample,  still  if 
either  the  buyer  or  his  agent,  with  full 
knowledge  of  the  nonconformity  of 
the  bulk  with  the  sample,  exercises 
ownership  over  the  goods  as  by  offer- 
ing them  for  sale,  this  acceptance  is  so 
far  binding  that  the  buyer  can  not  re- 
scind either  for  nonconformity  or  for 
fraud.     Proctor  v.  Spratley,  78  Va.  254. 

Place  for  Comparing  Bulk  with  Sam- 
ple.— And  where  goods  are  sold  by  the 
sample,  the  place  and  time  of  delivery 
is  the  place  and  time  in  which  the 
comparison  between  the  bulk  and  sam- 
ple should  be  made  and  the  goods  ac- 
cepted, and  is  also  the  place  and  tim». 
of  rejection  for  the  nonconformity  of 
the  bulk  with  the  sample.  Proctor  v. 
Spratley,  78  Va.  254. 

Warranty. — If  a  sale  is  not  a  .-ale  by 
the  sample,  there  can  be  no  warranty 
of  quality  implied,  and  the  maxim 
caveat  emptor  applies.  Proctor  v. 
Spratley,  78  Va.  254. 

Remedies  of  Buyer. — If  the  goods 
do  not  correspond  with  the  sample 
shown,  the  buyer  may  refuse  to  re- 
ceive or  pay  for  them.  Haxall  v.  Wil- 
lis, 15  Gratt.  434,  450. 
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In  their  note  to  the  case  of  Chan- 
delor  V.  Lopus,  the  American  anno- 
tators  state  as  the  result  of  the  nu- 
merous authorities  which  they  cite  on 
the  subject,  that  "the  rule  which 
governs  sales  by  samples  is  a  mere  ap- 
plication of  the  general  and  obvious 
principle,  that  in  order  to  fulfill  a  con- 
tract of  sale,  the  vendor  must  deliver 
that  which  he  has  agreed  to  sell;  and 
if  he  does  not,  the  vendee  may  either 
rescind  the  contract  altogether  and  re- 
turn the  goods,  or  receive  them,  and 
claim  a  sufficient  deduction  from  the 
purchase  money  to  make  up  the  loss 
occasioned  by  their  inferiority,  in  abso- 
lute or  relative  value."  Quoted  in 
Haxall  V.  Willis,  15  Gratt.  434,  450. 

Questions  of  Law  and  Fact— It  is  a 
question  for  the  jury  to  determine 
whether  a  sale  was  a  sale  by  sample  or 
not.     Proctor  v.   Spratley,  78  Va.   254. 

Verdict. — Defendant  agreed  to  pay 
platntifiF  $200  if  he  procured  Spanish 
cigarette  paper  put  up  in  reels  suitable 
for  use  in  defendant's  machine  and  to 
buy  1,000  reels  from  plaintiff.  He  pro- 
cured a  sample  reel  of  the  paper, 
which  defendant  approved  and  ordered 
500  reels  like  it.  These  plaintiff  pro- 
cured. Defendant  refused  to  take 
them,  claiming  they  were  not  like  the 
sample.  After  some  delay  he  paid  the 
$200.  At  trial  of  action  for  price  of 
the  500  reels  an  expert  testified  that 
these  reels  were  exactly  like  the  sam- 
ple. Verdict  was  for  plaintiff.  Held, 
the  verdict  could  not  be  disturbed. 
Woodrum  v.  Gross,  90  Va.  60,  17  S. 
E.  764. 

Instructions. — An  instruction  is  erro- 
neous which  assumes  that  if  there  was 
a  sample  exhibited,  the  sale  was  a  sale 
by  sample,  unless  seller  declined  to 
sell  by  it,  and  also  required  buyer  to 
inspect  the  bulk,  at  his  own  risk;  and 
that  in  some  cases  the  jury  may  as- 
sume, where  a  sample  is  exhibited, 
that  the  sale  is  a  sale  by  sample,  even 
though  the  seller  may  expressly  de- 
cline to  sell  by  it  and  require  the  buyer 


to   inspect   the   bulk   at   his   own   risk. 
Proctor  V.  Spratley,  78  Va.  254. 

Z.  Bona  Fide  Purchasers. 

See  the  title  RECORDING  ACTS, 
vol.  11,  p.  675. 

A.  IN  GENERAL. 

"It  is  a  fundamental  doctrine  of  the 
common  law,  from  which  all  discus- 
sions of  the  question  must  proceed, 
that,  in  general,  no  one  can  transfer  a 
better  title  to  a  chattel  than  he  him- 
self has.  Nemo  dat  quod  non  habit  is 
usually  the  infiexible  maxim.  That 
some  or  all  of  the  parties  acted  in 
good  faith  or  parted  with  value  is 
usually  entirely  immaterial;  however 
innocent  the  motives,  or  however  val- 
uable the  consideration,  if  the  party 
who  assumed  to  convey  had  no  right 
or  title  to  transfer,  no  title  can  pass  to 
the  other."  Ullman  v.  Biddle,  53  W. 
Va.  415,  417,  44  S.  E.  280. 

It  is  certainly  a  general  rule,  that  the 
title  to  personal  goods  will  not  pass 
without  the  assent  of  the  owner;  but 
this  rule  has  admitted  of  certain  excep- 
tions, for  the  benefit  of  commerce,  and 
on  the  principle  of  permitting  a  par- 
ticular injury,  rather  than  a  general  in- 
convenience. Wilson  V.  Rucker,  1  Call 
500.  505. 

Judge  Christian,  in  his  able  opinion 
in  the  case  of  Briscoe  v.  Ashby,  24 
Gratt.  454,  473,  in  speaking  of  a  pur- 
chaser for  valuable  consideration  with- 
out notice,  said:  "No  party  can  oc- 
cupy a  higher  ground  than  that  in  a 
court  of  equity;  and  if  he  can  main- 
tain that  position,  his  title  is  estab- 
lished and  his  position  impregnable." 
Braxton  v.  Bell,  92  Va.  229,  236,  23  S. 
E.  289. 

B.  LEGAL      AND       EQUITABLE 
CLAIMANTS. 

It  is  a  general  rule  that  where  there 
are  equal  equities,  the  first  in  order  of 
time  shall  prevail;  that  h*  who  has  the 
prior  equity  in  point  of  time  is  en- 
titled to   the  like   priority  in   point  of 
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right.  2  Story's  Eq.  J.,  §  1502.  Pom- 
eroy  in  his  Eq.  J.,  §  414,  states  the  rule 
as  follows:  "As  between  persons  hav- 
ing only  equitable  interests,  if  their  in- 
terests are  in  all  other  respects  equal, 
priority  in  time  gives  the  better 
equity."  But  this  rule  applies  only  be- 
tween equitable  claimants.  Where  the 
controversy  is  between  the  claimant  of 
an  equitable  interest  on  the  one  side, 
and  a  bona  fide  holder  for  value  of  the 
legal  title,  without  notice,  on  the  other, 
a  different  rule  prevails.  Braxton  v. 
Bell,  92  Va.  229,  236,  23  S.  E.  289. 

In  a  contest  between  the  claimant  of 
a  prior  equity,  or  a  bona  fide  purchaser 
for  value  without  notice,  who  has 
thereby  acquired  the  legal  title  the 
latter  hath  the  better  right  to  the  prop- 
erty. Braxton  v.  Bell,  92  Va.  229,  236, 
23  S.  E.  289. 

In  the  case  of  legal  rights,  the  prin- 
ciple caveat  emptor  properly  applies; 
but  equitable  rights  may  be  lost  by  a 
sale  to  a  bona  fide  purchaser  without 
notice.  Taylor  v.  Stone,  2  Munf.  314; 
Hooe  V.  Pierce,  1  Wash.  212,  217. 

A  contract  for  a  sale  of  personal 
property  not  in  existence  does  not 
operate  to  convey  the  legal  title  thereto 
when  it  is  subsequently  acquired.  At 
law,  it  is  not  a  valid  assignment.  In 
equity,  it  operates  as  an  assignment, 
and  vests  an  equitable  ownership  which 
a  court  of  equity  will  protect  and  main- 
tain. In  a  contest,  however,  between 
such  equitable  claimant  and  a  subse- 
quent bona  fide  purchaser  for  value, 
holding  the  legal  title,  the  latter  must 
prevail.  First  Nat.  Bank  v.  TurnbuU, 
32  Gratt.  695,  distinguished  and  dictum 
disapproved  in  Braxton  v.  Bell,  92  Va. 
229,  23  S.  E.  289. 

C.  WHO  ARE   BONA  FIDE  PUR- 
CHASERS. 

Mr.  Pomcroy,  in  speaking  of  the  de- 
fense of  a  bona  fide  purchaser  without 
notice,  says:  "Where  the  defendant 
acquired  the<  legal  estate  at  the  time 
and  as  a  part  of  his  original  purchase, 
the  fact  of  his  purchase  having  been 


bona  fide  for  value  and  without  notice 
is  a  perfect  defense  in  equity  to  any 
suit  brought  by  the  holder  of  a  prior 
equitable  estate,  lien,  encumbrance,  or 
other  interest,  seeking  either  to  es- 
tablish and  enforce  his  equitable  es- 
tate, lien,  or  interest,  or  to  obtain  any 
other  relief  with  respect  thereto  which 
can  be  given  by  a  court  of  equity."  2 
Pom.  Eq.,  §  767.  See  also,  §  740. 
I  Braxton  v.  Bell,  92  Va.  229,  237,  23  S. 
E.  289. 

1.  Trustee  in  Trust  Deed. 

A  trustee  in  a  deed  of  trust  to  secure 
creditors   is,   under   many   decisions   of 

i  this  court,  a  purchaser  for  value.  Ar- 
buckle  V.  Gates,  95  Va.  802,  812,  30  S. 
E.  496;  Chapman  v.  Chapman,  91  Va. 

\  397,  21  S.  E.  813;  Douglass  Merchan- 
dise Co.  V.  Laird,  37  W.  Va.  687,  17  S. 

\  E.    188;    Oberdorfer   v.    Meyer,    88    Va. 

I  384,  13  S.   E.   756;   Wickham  v,   Lewis, 

\  13  Gratt.  427. 

Where  goods  fraudulently  purchased 
are  conveyed  by  vendee  to  secure  his 
creditors,  who,  as  well  as  the  trustee, 
are  unaware  of  the  fraud;  held,  the 
trust  deed  will  not  be  annulled  at  the 
suit  of  the  vendors.  Oberdorfer  v. 
Meyer,  88  Va.  384,  13  S.  E.  756,  fol- 
lowing Wickham  v.  Lewis,  13  Gratt 
427. 

An  insolvent  merchant  purchases 
goods  not  intending  to  pay  for  them, 
and  after  getting  possession  of  them 
he  conveys  them  and  all  his  other  es- 
tate in  trust  for  the  payment  of  his 
debts,  the  trustee  having  no  notice  of 
the  fraud.  The  trustee  is  a  purchaser 
for  value  without  notice.  Wickham  v. 
Lewis,  13  Gratt.  427. 

A  deed  is  made  conveying  personal 
property  to  trustees  for  the  purpose 
of  paying  debts  specified  therein;  and 
the  trustees  take  possession  of  the 
property  and  proceed  to  sell  it  for 
the  purposes  of  the  trust  Though  the 
deed  was  not  duly  recorded,  yet  the 
property  having  been  delivered  to  the 
trustees,  this  was  a  valid  transfer 
thereof,  .  a^nd    protects     the    pro©^rty 
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against  the  demands  of  creditors  who 
had  not  acquired  liens  upon  it  before 
said  transfer  was  consummated.  Clark 
V.  Ward,  12  Gratt.  440. 

S.   Purchaser  from  Fraudulent  Buyer. 

In  GeneraL — The  doctrine  is  now 
established  both  in  England  and  Vir- 
ginia that  a  sale  of  goods^  although 
the  ewner  has  been  fraudulently  in- 
duced to  make  it,  passes  the  title  to 
the  vendee.  The  contract,  however,  in 
such  a  case  is  voidable,  at  the  election 
of  the  vendor,  as  against  the  vendee, 
but  not  a  subsequent  bona  fide  pur- 
chaser for  value;  that  is  to  say,  the 
vendor,  on  discovery  of  the  fraud,  may 
disaffirm  the  contract  and  reclaim  the 
goods,  provided  they  have  not  passed 
into  the  hands  of  a  bona  fide  pur- 
chaser. The  latter  buying,  as  he  does, 
without  notice  of  the  fraud,  is  pro- 
tected on  the  principle  that  when  one 
of  two  innocent  persons  must  suffer  by 
the  fraud  of  a  third,  the  loss  shall  fall 
•n  him  who  has  enabled  such  third 
person  to  do  the  wrong.  1  Benj.  Sales 
(6th  Am.  Ed.),  §  648;  Williams  v.  Given, 
6  Gratt.  268;  Wickham  v.  Lewis,  13 
Gratt.  427;  Old  Dominion  Steamship 
Co.  V.  Burckhardt,  31  Gratt.  664;  Don- 
aldson V.  Farwell,  93  U.  S.  631;  Ober- 
dorfer  v,  Meyer,  88  Va.  384,  386,  13 
S.  E.  756,  citing  Williams  v.  Given,  6 
Gratt.  268.  See  also,  to  the  same 
effect,  citing  Williams  v.  Given,  6 
Gratt.  268,  Wickham  v.  Lewis,  13  Gratt. 
427,  436;  Old  Dominion  Steamship  Go. 
V.  Burckhardt,  31  Gratt.  664,  679; 
Jones  V,  Christian,  86  Va.  1017,  11  S. 
E.  984;  Ashby  v,  Harrison,  1  Pat.  & 
H.  1. 

Where  the  owner  ef  personal  goods 
sells  and  delivers  the  same  to  a  pur- 
chaser, a  title  to  the  property  passes, 
though  voidable  and  defeasible  as  be- 
tween vendor  and  vendee,  if  obtained 
by  false  and  fraudulent  representa- 
tions of  the  latter  to  the  injury  of  the 
former,  in  regard  to  the  consideration. 
In  which  case,  the  vendor  may  reclaim 
his  property  from  the  vendee;  but  not 


from  a  bona  fide  purchaser  from  or 
under  the  vendee  for  value  paid  with- 
out notice  of  the  fraud.  This  rule  is 
not  varied  by  the  circumstance  that 
the  fraudulent  purpose  has  been  ac- 
complished by  the  vendee's  knowingly 
paying  the  consideration  in  counterfeit 
money,  received  by  the  vendor  under 
the  belief  that  it  is  genuine.  Williams 
V.  Given,  6  Gratt.  268. 

An  obligor  unfairly  dealt  with  in  the 
purchase  of  a  slave  may  be  discharged 
from  his  obligation  agaiast  the  seller; 
but  not  against  an  assignee,  for  value, 
without  notice  of  the  unfairness. 
Overstreet  v.  Randolph,  Wythe  47. 

That  a  person  purchased  goods  on 
credit  by  means  of  fraudulent  repre- 
sentations, or  was  under  age  at  the 
time,  is  no  ground  for  annulling  a 
sale  of  the  goods  made  to  secure  a 
debt  for  borrowed  money  due  a  per- 
son ignorant  of  such  means,  there 
being  no  collusion  with  the  buyer  to 
defraud  other  creditors.  Jones  v. 
Christian,  86  Va.  1017^  11  S.  E.  984. 

Where  an  infant  obtains  credit  for 
goods  by  fraudulent  representations  as 
to  his  age,  whatever  the  rights  of  the 
vendor  may  be  as  to  stopping  the 
goods  in  transitu  or  attachment  pro- 
ceedings, if  the  infant  has  disposed  of 
the  goods  to  innocent  purchasers,  the 
rights  of  such  innocent  purchasers  can 
not  be  interfered  with  by  injunction. 
Jones  V,  Christian,  86  Va.  1017,  11  S. 
E.  984. 

Both  Property  in  and  Possession  of 
Goods  Must  Be  Transferred.— What- 
ever conflict  of  authority  there  may 
have  been  formerly  upon  the  question, 
whether  the  property  in  goods  passes 
by  a  sale  which  the  vendor  has  been 
fraudulently  induced  to  make,  that 
question  is  now  definitely  and  firmly 
settled  by  the  more  recent  cases,  both 
in  England  and  in  this  country.  Mr. 
Benjamin,  in  his  admirable  and  accu- 
rate work  on  Sales,  says  (§  433,  p.  394, 
Ed.  1877):  "It  is  not  until*  quite  re- 
cently    that     it     was    final^     settled 
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whether  the  property  in  goods  passes 
by  a  sale  which  the  vendor  has  been 
fraudulently  induced  to  make.  The 
recent  cases  of  Stevenson  v.  Newer- 
ham,  in  Exchequer  Chambers,  and 
Pease  v.  Glonhec,  in  the  Privy  Council, 
confirming  the  principles  asserted  by 
the  Exchequer  in  Kingsford  v.  Mur- 
ray, taken  in  connection  with  the  de- 
cision in  the  House  of  Lords  in  Oakes 
V.  Turquand,  leave  no  room  for  further 
question.  By  the  rules  established  in 
these  cases,  whenever  goods  are  ob- 
tained from  the  owner  by  fraud,  we 
must  distinguish  whether  the  facts 
show  a  sale  to  the  party  guilty  of  the 
fraud  or  a  mere  delivery  of  the  goods 
into  his  possession  induced  by  fraud- 
ulent devices  on  his  part.  In  other 
words,  we  must  ask  whether  the  owner 
intended  to  transfer  both  the  property 
in  and  the  possession  of  the  goods  to 
the  person  guilty  of  the  fraud,  or  to 
deliver  nothing  more  than  the  bare 
possession.  In  the  former  case  there 
is  a  contract  of  sale,  however  fraudu- 
lent the  device,  and  the  property 
passes;  but  not  in  the  latter  case. 
This  contract  is  voidable  at  the  elec- 
tion of  the  vendor,  not  void  ab  initio. 
It  follows,  therefore,  that  the  vendor 
may  affirm  and  enforce  it,  or  may 
rescind  it.  He  may  sue  in  assumpsit 
for  the  price,  and  thus  affirm  the  con- 
tract, or  he  may  sue  in  trover  for  the 
goods  or  their  value,  and  thus  disaffirm 
it.  But  in  the  meantime  and  until  he 
elects,  if  his  vendee  transfer  the  goods 
in  whole  or  in  part,  whether  the  trans- 
fer be  of  the  general  or  of  a  special 
property  in  them,  to  an  innocent  third 
person  for  a  valuable  consideration, 
the  rights  of  the  origianl  vendor  will 
be  subordinate  to  those  of  such  inno- 
cent third  person.  If,  on  the  contrary, 
the  intention  of  the  vendor  was  not  to 
pass  the  property,  but  merely  to  part 
with  the  possession  of  the  goods,  there 
is  ne  sale,  and  he  who  obtains  such 
possession  by  fraud  can  convey  no 
property  in  them  to  any  third  person, 
however  innocent,  for  no  property  has 


passed  to  himself  from  the  true 
owner."  This  doctrine  has  been  well 
established  by  the  American  courts. 
It  has  been  affirmed  and  definitely  set- 
tled by  the  decisions  of  the  highest 
courts,  certainly  (if  not  in  others)  in 
New  York,  Massachusetts,  Pennsyl- 
vania, Maine,  Maryland,  Ohio,  Illinois, 
Iowa,  Wisconsin  and  Virginia.  Old 
Dominion  Steamship  Co.  v.  Burck- 
hardt,  31  Gratt.  664,  678. 

Where  a  vendee  obtains  possession 
of  a  chattel  with  the  intention  by  the 
vendor  to  transfer  both  the  property 
and  possession,  although  the  vendee 
has  committed  a  false  and  fraudulent 
misrepresentation  in  order  to  effect 
the  contract  and  obtain  the  possession, 
the  property  vests  in  the  vendee  until 
the  vendor  has  done  some  act  to  dis- 
affirm the  transaction.  And  the  legal 
consequence  is,  that  if  before  the  dis- 
affirmance the  fraudulent  vendee  has 
transferred  either  the  whole  or  a  par- 
tial interest  in  the  chattel  to  an  inno- 
cent transferee,  the  title  of  such  trans- 
feree is  good  against  the  vendor. 
Quoted  by  Christian,  J.,  with  approba- 
tion. Old  Dominion  Steamship  Co.  v, 
Burckhardt,  31   Gratt.  664. 

Upon  the  sale  of  a  chattel,  to  be 
paid  for  on  delivery,  if  possession  is 
delivered  without  the  payment,  and 
before  the  vendor  claims  the  chattel  it 
is  sold  by  the  vendee  to  an  innocent 
purchaser  and  paid  for,  the  vendor  can 
not  recover  the  chattel  from  the  inno- 
cent purchaser.  Old  Dominion  Steam- 
ship  Co.  V.  Burckhardt,  31  Gratt.  664. 

But  if  there  has  not  been  a  con- 
tract of  sale,  but  only  a  transfer  of 
possession,  to  become  a  contract  of 
sale  when  payment  is  made,  the  per- 
son m  possession  has  no  title  to  the 
chattel,  and  can  therefore  convey  none 
to  an  innocent  purchaser,  and  the 
owner  may  recover  the  chattel.  Old 
Dominion  Steamship  Co.  v.  Burckhardt, 
31   Gratt.  664. 

In  Old  Dominion  Steamship  Co.  v. 
Burckhardt,  31  Gratt.  664,  it  was  held, 
that   there  was   a  contract   of  sale   as 
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well  as  delivery,  and  though  the 
vendee  failed  to  pay,  the  vendor  could 
not  recover  the  chattel  from  an  inno- 
cent purchaser  for  value. 

3.  Purchaser  from  Fraudulent  Loanee. 
A  father,  anterior  to   our  statute   of 

frauds,  having  delivered  certain  slaves 
to  his  son,  which  were  proved  by  ver- 
bal evidence  (without  any  deed  or 
writing),  to  have  been  lent,  for  an  in- 
definite period,  and  the  son  having  re- 
tained the  uninterrupted  possession  for 
many  years,  used  the  property  as  his 
own,  and  acquired  credit  on  the 
strength  of  his  possession;  in  a  con- 
troversy between  the  father,  or  volun- 
teer claimants  under  him,  and  cred- 
itors of,  or  fair  purchasers  from  the 
son,  the  father  shall  be  deemed  to  have 
given  him  the  slaves;  and  on  general 
principles  of  law  and  equity,  independ- 
ently of  any  statutory  provision,  the 
title  of  the  creditors  and  purchasers 
will  be  protected.  The  circumstance 
that  the  father,  afterwards,  by  his  last 
will  and  testament,  bequeathed  the 
slaves  to  the  son  for  life,  remainder  to 
his  children,  makes  no  difference  in 
the  case.  Fitzhugh  v.  Anderson,  2 
Hen.  &  M.  289. 

4.  Purchaser  from  Vendee  of  Fraudu- 

lent Buyer. 
A  defrauds  B  of  certain  slaves,  and 
afterwards  makes  a  deed  conveying  it 
to  a  trustee  to  secure  a  debt.  The  trus- 
tee sells  the  property,  and  C  becomes 
the  purchaser  for  valuable  considera- 
tion, without  notice  of  the  fraud.  C 
then  conveys  the  property  to  D.  Held, 
that  D  is  entitled  to  hold  the  slaves 
against  B,  whether  he  had  notice  of 
the  fraud  or  not.  In  the  former  case, 
he  holds  a  vrlid  title  under  C;  in  the 
latter,  he  is  himself  a  bona  fide  pur- 
chaser without  notice  of  the  fraud. 
Montgomery  v.  Rose,  1  Pat.  &  H.  5. 

5.  Purchaser       from      Unauthorised 
Agent. 

Where  a  party  purchases  goods  from 
an  agent  who  has  no  authority  to  sell, 
he  acquires  no  title  to  the  goods  pur- 


chased, and  can  confer  none  upon 
third  parties.  Rosendorf  v.  Poling,  48 
W.  Va.  621,  37  S.  E.  555. 

6.  Purchaser  from  Unauthorized  Sales- 

man. 
A  salesman  of  a  merchant  agrees 
with  a  creditor  of  his  principal  to  sell 
him  goods  in  payment  of  his  debt;  and 
at  night,  without  the  knowledge  of  the 
principal  and  against  his  wishes,  known 
to  both  of  them,  the  goods  are  selected 
and  sent  off  by  the  purchaser.  The 
purchaser  acquires  no  title  to  the  goods 
by  his  purchase,  and  is  liable  to  the 
merchant  for  the  value  of  the  goods, 
and  for  any  damages  he  has  sustained 
by  the  taking  and  carrying  away  the 
goods.  In  such  a  case,  if  the  sales- 
man, at  the  same  time  packs  up  and 
sends  off  other  goods,  to  pay  other 
creditors  of  his  principal,  the  purchaser 
is  not  liable  for  the  value  of  these 
goods,  unless  he  aided,  assisted  and 
concurred  in  their  being  so  taken  and 
carried  away  for  the  other  creditors; 
and  the  burthen  is  on  the  plaintiff  to 
prove  this.  Peshine  v.  Shepperson,  17 
Gratt.  472,  94  Am.  Dec.  468. 

7.  Purchaser  from  Fiduciary  Guilty  of 

Breach  of  Trust. 

If  payment  of  the  debts  of  the  tes- 
tator, or  legacies  given  by  his  will,  re- 
quired a  sale  of  bonds  or  notes  due  to 
him,  then  such  a  sale,  fairly  made  on 
reasonable  terms,  would  not  have  been 
a  breach  of  trust  by  the  personal  repre- 
sentative, but  would  have  been  a  due 
execution  of  such  trust;  for  which,  of 
course,  neither  he  nor  a  purchaser 
from  him  could  be  made  responsible. 
If  such  payment  did  not  in  fact  require 
such  a  sale,  but  the  purchaser  was 
wholly  ignorant  and  had  no  reason  to 
believe  that  it  did  not,  and  in  fact  be- 
lieved that  it  did;  then,  certainly,  the 
purchaser,  being  in  such  a  case  a  bona 
fide  purchaser  for  value  and  without 
notice,  could  not  be  made  responsible, 
even  though  the  personal  representa- 
tive should  be  responsible  by  reason 
of    his     guilty     knowledge     or     other 
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breach  of  trust  in  the  transaction.  If 
he  act  fairly  and  honestly,  within  the 
scope  of  his  powers,  then  he  is  not  re- 
sponsible for  the  consequence  of  his 
act,  even  though  it  result  unexpectedly 
in  the  loss  of  the  trust  subject  or  any 
part  of  it.  And  though  he  act  unfairly 
and  dishonestly  in  making  a  sale, 
which,  fairly  and  honestly  made,  would 
be  within  the  scope  of  his  power  and 
duty,  a  bona  fide  purchaser  for  value 
from  him  would  acquire  a  perfect  title 
against  the  testator's  estate.  Dodson 
V.  Simpson,  2  Rand.  294;  Lingle  v. 
Cook,   32   Gratt.    262,   269. 

It  is  well  settled  in  Virginia,  and 
the  prevailing  doctrine  in  this  coun- 
try is,  that  where  a  sale  is  made  by  a 
trustee  under  a  power  to  sell  and  rein- 
vest upon  the  same  trusts,  a  bona  fide 
purchaser  who  pays  to  the  trustee  will 
be  protected,  and  the  purchaser,  unless 
he  had  notice,  actual  or  constructive, 
of  a  breach  of  trust,  committed  or  in- 
tended, was  not  bound  to  see  to  the 
application  of  the  purchase  money. 
Claiborne  v.  Holland,  88  Va.  1046, 1049, 
14  S.  E.  915,  citing  Hughes  v,  Tabb,  78 
Va.  313. 

"When  bonds  in  the  hands  of  a  fidu- 
ciary are  transferred  or  assigned,  and 
the  consideration  of  the  transfer  or  as- 
signment is  a  personal  debt  due  from 
the  fiduciary,  and  the  assignee  takes 
with  notice  of  the  trust,  that  the  law 
holds  him  a  party  to  the  breach  of 
trust;  and  subjects  the  property  to  the 
trust  in  the  hands  of  the  alienee  equally 
as  it  would  have  been  in  the  hands  of 
the  fiduciary."  Edmunds  v,  Venable, 
1   Pat.  &  H.  121,  130. 

8.  Purchaser  from  Bailee. 

Mere  possession  without  more  of  a 
chattel  by  a  bailee  for  storage  will  not 
be  ground  for  inference  of  authority 
to  sell,  so  that  a  bona  fide  purchaser 
can  buy  from  him  good  title  against 
the  owner.  Ullman  v.  Biddle,  53  W. 
Va.  415,  44  S.  E.  280. 

9.  Purchaser  from  Conditional  Buyer. 

"A  bona  fide  purchaser  without  no- 


tice of  the  condition  upon  which  his 
vendor  has  acquired  the  possession^ 
will  be  protected  against  the  claim  of 
the  original  vendor  in  the  same  man- 
ner where  the  sale  and  delivery  are 
conditional,  as  where  the  possession 
has  been  obtained  by  fraud.  It  seems 
to  us  that  the  same  equitable  principle 
lies  at  the  foundation  of  the  rule,  and 
is  equally  applicable  to  both  classes  of 
cases.  If  a  party  purchase  goods  for 
cash,  and  they  are  delivered  to  him 
upon  the  condition  that  he  shall  pay 
for  them  on  delivery,  he  perpetrates  a 
fraud  by  selling  them  to  another  be- 
fore complying  with  the  condition;  but 
if  the  person  to  whom  he  sells  deals 
with  him  in  good  faith,  ignorant  of  the 
secret  defect  in  his  title,  and  pays 
value,  it  is  difficult  to  see  why,  upon 
the  principle  before  stated,  the  inno- 
cent purchaser  ought  not  to  be  pro- 
tected against  the  claim  of  the  original 
vendor,  who,  by  his  own  act,  has  en- 
abled his  vendee  to  perpetrate  the 
fraud.  This  view  is  consistent  with 
the  general  current  of  authorities,  and 
supported  both  by  the  adjudicated 
cases  and  the  elementary  writers." 
Old  Dominion  Steamship  Co.  v.  Burck- 
hardt,  31  Gratt.  664,  682. 

By  the  terms  of  contracts  of  condi- 
tional sales,  and  the  intention  of  the 
parties  thereto,  nothing  passes  to  t'-e 
vendee  but  the  bare  possession  before 
the  sale  l\^s  been  consummated  by  the 
performance  of  the  condition.  Until 
that  time,  the  property  remains  in  the 
vendor.  Unless,  therefore,  the  vendee 
can  convey  what  does  not  belong  to 
him,  it  is  impossible  that  he  can  con- 
vey the  title  to  his  subvendee;  and  this 
accords  with  the  common  law,  that  a 
man  who  has  no  authority  to  sell,  can- 
not, by  making  a  sale,  transfer  the 
property  to  another.  McComb  v. 
Donald,  82  Va.  903,  906,  5  S.  E.  558. 

10.    Purchaser  from  Finder    of    Lost 
Property. 

If  a  military  certificate  be  lost,  and 
afterwards   sold    to    a   bona   fide    our- 
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chaser,  without  notice,  still  the  original 
owner  may  maintain  trover  for  it 
against  the  innocent  vendee.  Wilson 
V.  Rocker,  1  Call  500. 

D.  EFPSCT  OF  SALE. 

Where  title  has  passed  on  a  bona 
fide  sale  of  personal  property,  such  title 
will  be  good  as  against  creditors  of 
the  seller,  and  on  the  other  hand  the 
property  will  be  subject  to  levy  on  be- 
half of  the  creditors  of  the  buyer,  and 
this  although  there  was  no  delivery  of 
possession  at  the  time  of  sale.  Mc- 
Kinley  v.  Ensell,  2  Gratt.  333;  Staton 
V.  Pittman,  11  Gratt.  99;  Poling  v. 
Flanagan,  41  W.  Va.  191,  33  S.  E.  685. 

When  a  person,  who  bought  a  slave, 
with  lawful  notice  of  a  better  title,  is 
decreed  to  deliver  him,  and  pay  profits, 
interest  ought  to  be  charged  against 
him  upon  the  hires,  actually  received 
by  him  from  other  persons,  from  the 
dates  of  his  receipts;  but  not  upon  the 
profits  of  such  slave,  while  in  his  own 
possession  without  being  hired;  the 
same  being  unliquidated  and  merely 
conjectural  sums,  and  which  he  was 
in  no  default  in  not  paying.  Baird  v. 
Bland,  5  Munf.  492. 

E.  EVIDENCE. 

The  rule  seems  to  be  well  settled 
that  a  person  claiming  to  be  a  pur- 
chaser for  a  valuable  consideration  must 
present  his  case  with  certainty.  He 
must  not  only  aver,  but  he  must  prove 
that  he  gave  a  valuable  consideration, 
what  it  was,  when  paid,  or  transferred. 
It  must  appear  that  the  purchase 
money  was  bona  Rde  and  actually  paid. 
Gordon  v.  Rixey,  76  Va.  694. 

Burden  of  Proof. — A  person  claiming 
to  be  a  bona  fide  purchaser  for  value 
must  prove  it.  Gordon  v.  Rixey,  7 
Va.  694. 

Burden  of  Proying  Notice. — A  trus- 
tee in  a  deed  of  trust  to  secure  cred- 
itors is  a  purchaser  for  value  withm 
the  meaning  of  that  section.  If  it  be 
alleged  that  the  trustee  is  a  purchaser 
with  notice,  the  burden  of  proof  to 
show  notice  is  on  the  party  alleging  it. 


The  fact  of  notice,  however,  may  be 
inferred  from  circumstances  as  well  as 
shown  by  direct  evidence,  but  the  proof 
must  be  such  as  to  affect  the  con- 
science of  the  purchaser,  and  must  be 
so  strong  and  clear  as  to  fix  upon  him 
the  imputation  of  bed  faith.  Arbuckle 
V.  Gates,  95  Va.  802,  30  S.  E.  496; 
Howell  V.  Boudar,  95  Va.  815,  30  S.  E. 
1007. 

F.   INSTRUCTIONS. 

It  is  error  in  the  court  to  instruct  the 
jury,  that  either  party  "was  a  fair  pur- 
chaser for  a  valuable  consideration," 
that  being  a  question  which  ought  to 
be  left  to  the  jury  upon  the  evidence: 
Fowler  v.  Lee,  4  Munf.  373. 

XL  BUlsofSale. 

See  the  titles  CHATTEL  MORT- 
GAGES, Vol.  2,  p.  802;  FRAUDU- 
LENT AND  VOLUNTARY  CON- 
VEYANCES,  vol.  6,  p.  586;  RECORD- 
ING  ACTS,  vol.  11,  p.  675. 

A.    RECORDATION. 

See  the  title  RECORDING  ACTS, 
vol.  11,  p.  675. 

A  mere  bill  of  sale  is  not  required 
to  be  recorded,  and,  if  recorded,  it  is 
no  constructive  notice.  The  record  of 
a  writing  of  absolute  sale  of  person- 
alty has  no  effect;  but  §  4,  ch.  74, 
Code,  makes  void  deeds  of  trust  or 
mortgages  of  both  real  estate  and 
goods  and  chattels,  as  to  purchasers 
and  creditors,  unless  recorded.  Curtin 
V.  Isaacsen.  36  W.  Va.  391,  15  S.  E. 
171;  Poling  v.  Flanagan,  41  W.  Va.  191, 
23  S.  E.  685,  687. 

A  bill  of  sale  of  personal  property 
absolute  on  its  face,  is  not  within  the 
statute,  and  need  not  be  recorded  to 
give  any  greater  validity  to  it;  and  if 
recorded,  it  does  not  affect  this  com- 
mon-law principle.  Bird  v.  Wilkinson, 
4  Leigh  266,  272. 

In  Hobbs  v.  Steamboat  Interchange, 
1  W.  Va.  57,  67,  it  is  said,  that  the  reg- 
istry act  does  not  apply  where  the  pos- 
session of  the  goods  is  taken  by  the 
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vendee,  citing  Clark  v.  Ward,  12  Gratt. 
440. 

Decision  Overruled. — A.,  being  the 
owner  of  a  cotton  factory,  enters  into 
a  covenant  under  seal  with  T.,  which 
is  duly  admitted  to  record,  which,  re- 
citing a  previous  deed  of  trust  by  A. 
to  secure  advancements  made  or  to  be 
made  by  T.  to  A.,  witnesses  that  in 
consideration  of  the  premises  and  the 
advances  already  made  and  to  be  there- 
after made  by  T.  for  the  purchase  of 
cotton  or  for  other  expenditures  con- 
nected with  the  manufacture  of  cotton 
goods  at  A/s  factory,  the  said  A.  cove- 
nants to  deliver  to  the  said  T.  each 
yard  of  cotton  goods  manufactured  by 
him  at  the  said  factory.  And  T.  cove- 
nants that  he  will,  from  time  to  time, 
advance  such  sums  of  money  as  may 
be  required  for  the  purchase  of  cotton  , 
manufactured  in  said  factory,  and  that  ; 
he  will  advance  further  sums  of  money 
as  may  be  required  to  pay  hands  and  ' 
necessary  expenses  incurred  in  running  I 
the  machinery  in  said  factory,  etc.  And  | 
it  was  further  agreed  between  the  par- 
ties that  the  said  A.  shall  sell  no  goods 
manufactured  in  the  said  factory,  un- 
less upon  receipt  of  a  written  authority 
from  T.  to  that  effect,  specifying  the 
amounts  of  goods  to  be  sold,  the  price 
and  terms  of  sale,  and  approving  the 
credit  of  the  purchaser;  and  T.  shall 
receive  five  per  cent,  for  commissions 
and  guarantee  on  the  entire  product 
of  said  factory,  whether  sold  by  T.  or 
A.,  by  the  authority  of  T.  as  aforesaid. 
And  T.  is  to  have  the  same  security 
under  the  said  deed  of  trust  as  if  this 
covenant  had  been  executed  at  the 
same  time  as  the  deed.  Held,  that  the 
covenant  having  been  duly  recorded, 
it  is  notice  to  all  parties  claiming  un- 
der A.  But  this  decision  is  overruled 
in  Braxton  v.  Bell,  92  Va.  235,  the 
court  there  holding  that  the  statute  did 
not  require  a  contract  in  regard  to  per- 
sonal property  to  be  registered  and 
that  its  recordation  was  a  nullity  and 
notice  to  no  one.  Citing  2  Min.  Tnst. 
^^^e,  867;  Davis  v.  Beazley,  75  Va.  491; 


Raines  v.  Walker,  77  Va.  92.  First  Nat. 
Bank  v.  TurnbuU,   32  Gratt.  695. 

Sections  2463,  2464  and  2465  of  the 
Code  do  not  authorize  the  recordation 
of  any  contract  for  the  sale  of  personal 
property,  except  one  made  in  consid- 
eration of  marriage,  and  such  recorda- 
tion is  not  notice  to  a  subsequent  pur- 
chaser of  such  personal  property  for 
value  and  without  notice.  Braxton  v^ 
Bell,  92  Va.  229,  23  S.  E.  289. 

The  provasionB  of  §  S877  of  the  Code 
rendering  all  the  property,  stock,  and 
choses  ki  action  acquired  or  used  in 
his  business  by  a  trader  doing  business 
in  his  own  name  liable  for  the  payment 
of  his  debts,  when  he  has  not  com- 
plied with  the  terms  of  that  section^ 
are  not  affected  or  qualified  by  §  2465 
of  Code,  as  amended  by  acts,  1899- 
1900,  p.  89,  providing  for  the  recorda- 
tion of  bills  of  sale  of  goods  and  chat- 
tels, and  certain  other  writings.  The 
•'property,  stock  and  choses  in  action 
acquired  or  used  in  such  business"  of 
said  trader  are  liable  for  the  payment 
of  his  debts,  notwithstanding  a  bill  of 
sale  thereof  may  be  recorded  as  pro- 
vided by  §  2465  of  the  Code,  as 
amended.  Partlow  v.  Lickliter,  106  Va. 
631,  42  S.  E.  671. 

Bills  of  Sales  of  Vessels.— The  act  of 
registration  passed  by  the  congress  of 
the  United  States,  July  20th,  1850,  vol. 
9,  U.  S.  statutes  at  large,  page  440; 
which  provides  for  the  registry  of  bills 
of  sale  executed  for  vessels  belonging 
to  the  United  States,  does  not  apply 
to  persons  having  actual  notice  of  the 
sale;  and  possession  and  use  of  a  chat- 
tel is  notice  of  ownership  in  the  pos- 
sessor. Hobbs  V.  The  Steamboat  In- 
terchange, 1  W.  Va.  57. 

B.  EVIDENCE. 
Evidence,  Though   Not  Recordecl. — 

A  bill  of  sale  of  a  slave  should  be  per- 
mitted to  go  to  the  jury  as  evidence, 
though  not  recorded.  Fowler  v.  Lee,  4 
Munf.  373. 

Secondary  Evidence. — A  bill  of  sale 
of  personal  property  need  not  be  shown 
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in  evidence  by  persons  claiming  un- 
der the  grantee,  in  a  controversy  be- 
tween them  and  the  grantor,  or  those 
claiming  under  him;  for  they  may 
prove,  by  any  other  legal  evidence,  a 
tiile  in  the  person  under  whom  they 
claim  and  such  grantee,  or  his  repre- 
sentatives may  prove  their  title  by 
other  evidence  than  the  bill  of  sale, 
unless  it  be  alleged  that  such  bill  of 
sale  contains  other  matter  than  the 
mere  transfer  of  property  (and  of 
which  the  grantor,  or  those  claiming 
under  him,  might  avail  themselves), 
and  notice  be  given  to  produce  it;  but 
in  neither  case  can  the  substance  or 
contents  of  the  bill  of  sale  be  given 
in  evidence,  without  due  affidavit  by 
the  party,  or  other  satisfactory  proof, 
of  its  loss,  or  that  it  is  not  in  the  power 
of  the  party  so  offering  the  evidence. 
Givens  v.  Manns,  6  Munf.  191. 

Parol  Evidence. — A  parol  contract  is 
made  for  the  sale  of  a  slave,  at  a  price 
below  the  market  value;  but  with  a 
condition  that  if  the  vendee  wishes  to 
sell  the  slave,  the  vendor  shall  have 
him  at  the  price  he  received  for  him. 
The  vendor  then  executes  a  bill  of 
sale  under  seal  for  the  slave,  to  the 
vendee,  in  which  only  the  price  given 
is  stated;  but  there  is  no  mention  of 
the  condition  for  repurchase.  The 
vendee  afterwards  sells  the  slave,  at  a 
price  even  above  the  market  value  at 
the  time  of  the  first  sale;  and  the 
vendor  brings  an  action  for  a  breach 
of  the  parol  contract.  Held,  the  bill 
of  sale  is  no  obstacle  to  a  recovery 
upon  the  parol  contract.  Brent  v. 
Richards,  2  Gratt.  539. 

XII.  Conditional  Sales. 

See  the  titles  CHATTEL  MORT- 
GAGES, vol.  2,  p.  798;  RECORDING 
ACTS,  vol.  11,  p.  675. 

A.   DEFINITION. 

A  conditional  sale  is  a  contract  by 
which  the  owner  parts  with  the  title  of 
the  thing:  upon  some  specified  condi- 
tion,   cither    precedent    or    subsequent. 


Baldwin   v.   Van   Wagner,   33   W.    Vt. 
293,  10  S.  E.  716. 

B.    DISTINCTIONS. 

See  the  title  CHATTEL  MORT- 
GAGES, v61.  2,  p.  800. 

1.   Between  Conditional  Sale  and  Mort- 

R^ge. 
a.    In  GeneraL 

It  is  often  difficult  to  distinguish  a 
conditional  sale  from  a  mortgage.  The 
line  of  discrimination  is  confessedly  in- 
distinct, and  each  case  must  in  a  great 
measure  depend  upon  its  own  peculiar 
circumstances.  Generally  speaking  the 
difference  between  them  is,  that  the 
one  is  a  security  for  a  debt,  the  other 
a  purchase  for  a  price  paid,  or  to  be 
paid,  to  become  absolute  in  a  particu- 
lar event;  or  a  purchase  accompanied 
by  an  agreement  to  resell  upon  par- 
ticular terms.  The  only  difficulty  is  to 
ascertain  the  character  of  the  transac- 
tion. It  may  be  premised  that  whether 
upon  the  face  of  the  transaction  it  is 
doubtful  whether  the  parties  intended 
to  make  a  mortgage  or  a  conditional 
sale,  courts  of  equity  will  always  in- 
cline to  consider  it  a  mortgage,  be- 
cause by  means  of  conditional  sales 
oppression  is  frequently  exercised 
over  the  needy,  and  they  are  too  often 
made  the  vehicle  of  extortion.  Earp 
V.   Boothe,  24  Gratt.  368,  374. 

That  there  is  a  difference  between 
n:ortgages  and  conditional  sales,  both 
reason  and  authority  tell  us.  In  mort- 
gages the  estate  is  at  all  times  re- 
deemable, until  a  foreclosure  passes,  or 
a  dereliction  is  presumed  from  length 
of  time.  In  conditional  sales,  the  time 
of  performing  the  condition  must  be 
strictly  observed.  "It  must  often  hap- 
pen in  disquisitions  of  this  sort"  (says 
President  Pendleton,  in  Robertson  v. 
Campbell  &  Wheeler,  2  Call  429),  "that 
there  will  be  difficulty  in  drawing  the 
line  between  those  two  sorts  of  con- 
veyance. The  great  desideratum,  which 
this  court  has  made  the  ground  of  their 
decision,    is,    whether    the    purpose    of 
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the  parties  was  to  treat  of  a  purchase, 
the  value  of  the  commodity  contem- 
plated, and  the  price  fixed?  Or 
whether  the  object  was  the  loan  of 
money,  and  a  security  or  pledge  for 
the  repayment,  intended?"  Kroesen  v. 
Seevers,  5  Leigh  434,  439. 

In  the  case  of  a  mortgage,  the  es- 
tate is  at  all  times,  redeemable,  until 
a  decree  of  foreclosure  passes,  or  a 
dereliction  of  the  right  to  redeem  is 
presumed,  from  the  length  of  time. 
In  the  other  case  of  a  conditional  pur- 
chase, the  time  of  performing  the  con- 
dition must  be  strictly  observed. 
Robertson  v.  Campbell,  2  Call  421,  428. 

The  distinction  between  a  mortgage 
and  a  conditional  sale  is  clearly  drawn 
in  Turner  v.  Kerr,  44  Mo,  429,  as  fol- 
lows: "A  mortgage  and  a  conditional 
sale  are  said  to  be  nearly  allied  to 
each  other,  the  difference  between  them 
being  defined  to  consist  in  this,  that 
the  former  is  a  security  for  a  debt, 
while  the  latter  is  a  purchase  accom- 
panied by  an  agreement  to  resell  on 
particular  terms.  *  *  ♦  Where  the  par- 
ties intend  a  conditional  sale,  and  not 
a  mortgage,  and  make  their  contracts 
in  accordance  with  their  intentions,  it 
is  not  the  province  of  the  court  to  cir- 
cumvent and  frustrate  their  intentions. 
It  is  nevertheless  true  that  neither  the 
intention  of  the  parties  nor  their  ex- 
press contract  can  change  the  essential 
nature  of  things.  A  conveyance  to 
secure  a  debt  is  a  mortgage,  and  the 
stipulations  of  the  parties  cannot  make 
it  otherwise.  But  a  conveyance  to  pay 
a  debt  is  a  totally  different  affair.  If 
the  conveyance  extinguishes  the  debt, 
and  the  parties  so  intend,  so  that  a 
plea  of  payment  would  bar  an  action 
thereon,  a  subsequent  or  contempo- 
raneous stipulation  in  the  interest  of 
the  debtor,  securing  to  him  an  oppor- 
tunity to  reacquire  the  title,  ought  not 
to  be  construed  to  the  creditor's  preju- 
dice. Such  a  transaction  is  no  mort- 
gage, but  a  conditional  sale."  Holla- 
day  V.  Willis,  101  Va.  274,  279,  43  S. 
E.  616. 


The  question  as  to  whether  a  trans- 
action constitutes  a  mortgage  or  a  con- 
ditional sale  always  depends  on  the 
whole,  circumstances  of  the  contract, 
and  is  not  confined  to  the  mere  writ- 
ten evidence.  Robertson  v.  Campbell, 
2  Call  421. 

Construction  Favors  Mortgage. — In 
case  of  doubt,  however,  a  •  court  of 
equity  will  always  lean  in  favor  of  a 
mortgage  rather  than  a  conditional 
sale.  Davis  v.  Demming,  12  W.  Va. 
246,  281;  McComb  v.  Donald,  82  Va. 
903,  909,   5   S.   E.   558. 

There  is  a  well-defined  distinction 
between  a  mortgage  and  a  conditional 
or  defeasible  sale,  but  it  is  often  very 
difficult  to  determine  whether  a  par- 
ticular transaction  amounts  to  the  one 
or  the  other;  and,  after  all,  each  case 
must  be  decided  upon  its  own  circum- 
stances, and  in  doubtful  cases  the 
courts  incline  to  construe  the  transac- 
tion to  be  a  mortgage  rather  than  a 
conditional  sale.  Earp  v.  Boothe,  24 
Gratt.  368,  374;  Snavely  v.  Pickle,  29 
Gratt.  27,  34. 

Intention  of  Parties  Governs.— "This 
court  has  fixed  the  criteria  which  must 
govern  in  determining  the  character 
of  the  transaction,  whether  it  is  to  be 
considered  a  conditional  sale  or  a 
mortgage.  In  the  case  of  Robertson 
V.  Campbell,  2  Call  421,  Pendleton,  J., 
said:  'It  is  often  a  nice  and  difficult 
question  to  draw  the  line  between 
mortgages  and  conditional  sales.  But 
the  grreat  desideratum  which  this  court 
has  made  the  ground  of  their  decision, 
is,  whether  the  purpose  of  the  parties 
was  to  treat  of  a  purchase,  the  value 
of  the  commodity  contemplated,  and 
the  price  fixed;  or  whether  the  object 
was  a  loan  of  money,  and  a  security  or 
pledge  for  the  repayment  intended.' 
This  rule,  laid  down  by  Judge  Pendle- 
ton, has  been  adopted  in  several  cases 
decided  by  this  court.  S  e  King  v. 
Newman,  2  Munf.  40;  Moss  v.  Green, 
10  Leigh  251,  34  Am.  Dec.  731,  2  Rob. 
Prac.  (old  ed.)  51."  Earp  v.  Boothe, 
24    Gratt.    368,    375. 
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Form  and  Name  of  Instrument  Im- 
material.— ^The  name  given  to  the 
transaction,  or  even  the  form  of  the 
instrument,  can  not  change  its  char- 
acter. In  determining  the  nature  of 
the  contract  courts  will  look  to  its 
substance  and  real  purpose  rather  than 
its  form,  and  although  called  in  the 
agreement  a  sale  or  lease,  yet  if  it  ap- 
pears that  the  sale  and  delivery  were 
conditional,  and  that  the  title  to  the 
property  was  intended  to  remain  in 
the  seller  until  paid  for,  it  is  a  con- 
ditional sale.  But  if  the  substance  and 
purpose  do  not  clearly  define  the 
character  of  the  transaction,  then  the 
form  and  the  name  given  to  the  instru- 
ment by  the  parties  may  be  considered 
in  determining  its  real  character  and 
purpose.  Baldwin  v.  Van  Wagner,  33 
W.  Va.  293,  10  S.  E..  716;  HuflFard  v. 
Akers,  52  W.  Va.  21,  43  S.  E.  124;  Mc- 
Ginnis  v.  Savage,  29  W.  Va.  362,  1  S. 
E.  746. 

There  is  no  particular  form  of  ex- 
pression which  will  necessarily  deter- 
mine a  conveyance  to  be  a  mortgage, 
or  a  conditional  sale.  It  must  always 
depend  on  the  intention  of  the  par- 
ties. In  the  total  absence  of  all  ex- 
traneous circumstances,  the  instrument 
must  be  judged  of  by  itself.  But  an 
instrument  which,  in  its  form,  imports 
to  be  an  absolute  conveyance,  may  be 
determined  to  be  a  mortgage,  whilst 
another,  importing  on  its  face  to  be  a 
mortgage,  may  be  determined  to  be 
a  conditional  sale,  according  to  the  in- 
tention of  the  parties,  as  evinced  by 
testimony  aliunde.  Roberts  v.  Cocke, 
1  Rand.  121,  128. 

Baldwin  v.  Van  Wagner,  33  W.  Va. 
293,  10  S.  E.  716,  Judge  Snyder  in  de- 
livering the  opinion  of  the  court,  in 
treating  of  an  instrument  which  starts 
out  as  a  lease  of  a  piano,  but  which  is 
held  to  be  a  conditional  sale,  at  page 
296,  says:  "The  name  given  to  the 
transaction,  or  even  the  form  of  the 
instrument,  cannot  change  its  char- 
acter. In  determining  the  nature  of 
the    contract    courts    will    look    to    its 
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substance  and  real  purpose  rather  than 
its  form  or  name.  But  if  the  substance 
and  purpose  do  not  clearly  define  the 
character  of  the  transaction,  then  the 
form  and  the  name  given  to  the  instru- 
ment by  the  parties  may  be  considered 
in  determining  its  real  character  and 
purpose."  It  is  said  in  the  first  part  of 
the  agreement,  'now  being  considered, 
that  plaintiff  had  sold  and  delivered  to 
the  vendee  the  property;  yet  condi- 
tions follow,  which  clearly  show  that 
the  sale  and  delivery  were  conditional 
and  that  the  title  to  the  property  was 
intended  to  remain  in  the  vendor  Until 
paid  for.  The  agreement  in  case  at 
bar  is  different  from  that  in  McGinnis 
V.  Savage,  29  W.  Va.  362,  1  S.  E.  746, 
and  also  the  case  mentioned  of  Bald- 
win V.  Van  Wagner,  33  W.  Va.  293, 
10  S.  E.  716,  in  that  in  each  of  those 
cases  the  agreement  starts  out  calling 
it  a  lease,  while  in  case  at  bar  it  is 
called  a  sale.  Huffard  v.  Akers,  52  W. 
Va.  21,  25,  43  S.  E.  124. 

b.    Particular  Transactions  Considered. 

Once  a  Mortgage,  Always  a  Mort- 
gage.—In  Sadler  v.  Taylor,  49  W.  Va. 
104,  38  S.  E.  583,  the  rule  is  stated 
thus:  "If,  by  the  intention  of  the  par- 
ties, the  transaction  was  originally  a 
security  for  the  payment  of  money,  it 
will  be  held  in  equity  to  be  a  mort- 
gage, and  the  maxim,  *Once  a  mort- 
gage, always  a  mortgage,'  applies,  and 
it  will  remain  such,  unless  changed  by 
a  new  contract.  *  ♦  *  But  if,  originally, 
the  transaction  was  a  sale  of  property 
with  a  right  of  repurchase  at  the  op- 
tion of  the  grantor,  it  is  a  conditional 
sale,  and  no  subsequent  event  short  of 
a  new  agreement  between  the  parties 
can  convert  it  into  a  mortgage." 
Holladay  v.  Willis,  101  Va.  274,  280, 
43  S.   E.  616. 

Failure  to  Provide  Right  of  Re- 
demption.— The  fact  that  by  the  pa- 
pers executed  no  right  of  redemption 
exists,  is  a  matter  of  no  importance, 
if  it  is  shown  satisfactorily  by  proof 
or   by   the    surrounding  circumstances, 
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that  a  security  or   pledge   for   a   debt 
was  intended,  for  a  party  is  never  al-  | 
lowed  to  take  from  his  debtor  by  any 
form  of  contract  his  right  to  redeem.  ^ 
For     this     proposition     Chapman     v.  \ 
Turner,  1  Call  280,  1  Am.  Dec.  514,  is 
cited  in  Davis  v.  Demming,  12  W.  Va. 
246,   282;    Lawrence  v.   DuBois,   16  W. 
Va.  443,  460;  Hoffman  v.  Ryan,  21  W. 
Va.    415,    430.      See    also,    Chapman    v. 
Turner,    1    Call   280,    1    Am.    Dec.    514, 
cited  in  Klinck  v.  Pric€,  4  W.  Va.  419. 

A  conditional  sale  with  a  right  tg 
repurchase  very  nearly  resembles  a 
mortgage.  The  distinction  is,  that  if 
the  money  advanced  is  not  loaned,  but 
the  grantor  has  a  right  to  refund  it  in 
a  given  time  and  have  a  reconveyance, 
if  the  debt  remains,  the  transaction  is 
a  mortgage,  otherwise  not.  Davis  v. 
Demming,   12  W.  Va.  246,  281. 

"A  conveyance  to  secure  a  debt  is 
a  mortgage,  but  if  the  conveyance  ex- 
tinguishes the  debt,  and  the  parties  so 
intend,  so  that  a  plea  of  payment  would 
bar  an  action  thereon,  an  agreement 
then  or  thereafter  with  the  debtor  giv- 
ing him  an  opportunity  to  reacquire 
the  title  is  a  conditional  sale.  The 
continued  existence  of  a  debt  is  the 
test  of  a  mortgage.  The  character  of 
the  transaction,  however,  is  fixed  in 
its  inception,  and  is  unaffected  by  sub-  I 
sequent  events  unless  they  amount  to  I 
a  new  contract.  The  evidence  in  the 
case  in  judgment  fails  to  establish  a 
mortgage,  or  fraud  on  the  part  of  ap- 
pellant, and  shows  only  an  option  to 
repurchase  within  a  given  time  on 
terms  stated."  Holladay  v.  Willis,  101 
Va.  274,  43  S.  E.  616. 

C.  makes  an  absolute  bill  of  sale  of 
slaves  to  F.;  and  F.  executes  to  him  an 
obligation  that  upon  C.'s  producing 
evidence  of  the  payment  of  a  certain 
debt  for  which  F  is  bound  as  surety 
for  W..  that  he  will  cancel  the  bill  of 
sale.  This  is  not  a  mortgage;  but  the 
bond  is  a  conditional  defeasance.  Fork- 
ner  v.  Stuart,  6  Gratt.  197. 

The  fact  that  possession  remains 
with  fh^  grantor  will  have  great  weight 


in  favor  of  holding  the  transaction  to 
be  a  mortgage,  when  the  question  is, 
whether  it  be  a  conditional  sale  or  a 
mortgage.  Hoffman  v.  Ryan,  21  W. 
Va.  415,  citing  Davis  v.  Demming,  12 
W.  Va.   246,  281. 

If  the  vendor  remains  in  the  pos- 
session of  the  property  after  the  al- 
leged sale,  this  is  a  circumstance  that 
tends  to  show,  that  it  was  not  really 
a  sale,  but  a  mortgage,  for  such  con- 
tinuing possession  in  the  vendor  after 
a  sale,  if  not  inconsistent  with  a  sale,  is 
an  unusual  accompaniment  of  it.  Ross 
V.  Norvell,  1  Wash.  14;  Thompson  v. 
Davenport,  1  Wash.  125;  Davis  v. 
Demming,   12  W.  Va.   246,   282. 

Provision  as  to  Loss  before  Day  of 
Payment. — Where  the  contract  spe- 
cially provides  that  in  case  of  the  loss 
or  destruction  of  the  property  before 
the  day  of  repayment,  the  loss  is  to 
fall  on  the  party  .  who  received  the 
money,  this  is  a  consideration  neces- 
sarily showing  that  the  transaction  was 
a  conditional  sale,  because  this  risk  is 
incompatible  with  the  idea  of  a  mort- 
gage, and  is  one  which,  considering  it 
as  a  mortgage,  a  court  of  equity  would 
either  grant  relief  against,  as  alto- 
gether unconscionable  or  at  least  deny 
the  right  of  redemption.  Roberts  v. 
Cocke,   1   Rand.  121. 

Where  A  borrows  money  of  B,  to 
be  repaid  on  a  given  day  and  delivers 
to  B,  a  negro  man,  declaring  by  writ- 
ing that  the  negro  is  so  delivered  "in 
order  to  pay  the  interest  thereon  and 
to  secure  the  payment  of  the  prin- 
cipal" at  the  time  stipulated,  etc.,  "the 
labor  of  the  said  negro  to  be  for  the 
interest  of  the  money,  and  if  the  said 
\  shall  fail  to  repay  the  said  sum  of 
money  on  or  before"  the  day  stipu- 
lated, "then  the  said  B,  is  to  have  a 
good  title  in  fee  simple  to  the  said 
negro.  H  the  said  negro  shall  die 
before"  the  day  stipulated,  "it  is  to  be 
the  loss  of  the  said  A;"  the  court  were 
divided  whether  this  instrument  should 
be  considered  a  mortgage  or  condi- 
tional sale;  one  judge  regarding  it  as 


Sales 


67 


a  mortgage;  another  considering  it  as 
a  mortgage  upon  its  face,  but  rendered 
a  conditional  sale  by  the  attendant 
circumstances;  and  a  third  viewing  it 
as  a  conditional  sale.  Roberts  v. 
Cocke,  1  Rand.  121. 

The  circumstance  that  there  were 
negotiations  pending  for  a  loan,  or  the 
admission  by  the  grantee  that  he 
loaned  the  money  to  the  grantor,  is 
a  strong  circumstance  to  show,  that 
the  real  transaction  was  a  mortgage, 
and  not  a  conditional  sale.  Horn  v. 
Kcteltas,  46  N.  Y.  605;  Fielder  v.  Dar- 
rin,  50  N.  Y.  438;  King  v,  Newman,  2 
Munf.  40;  Robertson  v.  Campbell,  2 
Call  421.  Davis  v.  Demming,  12  W. 
Va.  246,  283. 

Absolute  bill  of  sale,  made  in  March, 
of  a  slave  then  hired  to  a  third  person 
for  the  year;  at  the  end  of  the  year, 
vendee  applies  to  bailee  to  deliver  him 
the  slave,  and  bailee  tells  him  he  may 
have  possession,  yet  vendee  does  not 
take  actual  possession,  but  leaves 
property  in  the  hands  of  the  bailee. 
The  bill  of  sale  was  made  for  a  full 
consideration  actually  paid  at  the  time; 
but  vendee  executed  a  separate  obli- 
gation to  vendor,  binding  himself,  if 
vendor  would  repay  him  the  purchase 
money  with  interest  within  a  year, 
vendee  would  redeliver  the  slave  to 
him;  and  it  does  not  appear,  that  the 
contract  arose  out  of  any  treaty  for  a 
loan  of  money,  and  security  for  pay- 
ment of  debt  Held,  the  contract  is 
a  conditional  sale,  and  not  a  mortgage. 
Kroesen  v.  Scevers,  5  Leigh  434. 

Provision  for  Repayment  at  Certain 
Time. — ^Where  the  question  arises 
v/hcther  the  transaction  was  a  condi- 
tional sale  or  a  mortgage  or  a  bond, 
and  it  appeared  that  the  vendee  in  re- 
ply to  a  statement  by  the  vendor  that 
he  had  given  him  too  good  a  bargain, 
said  that  if  he  would  repay  him  the 
money  in  a  month,  he  should  have  the 
bond  back  again,  it  was  held,  that  this 
fixes  the  transaction  as  a  conditional 
sale.      Hyde  v.   Nick,   5   Leigh   336. 

On   the   1st   of   May,   1830,   William 


Reid  executed  to  Robert  S.  Reid  a 
deed  conveying  to  him  a  negro  boy 
Daniel,  to  secure  to  their  brother  Nel- 
son Reid  the  sum  of  150  dollars,  with 
interest  from  the  7th  of  August,  1827; 
and  on  the  9th  of  December,  1830,  he 
entered  into  an  agreement  with  John 
Strider,  by  which  it  was  witnessed: 
'That  the  said  John  Strider  promises 
to  pay  on  demand  to  Robert  Reid,  for 
the  said  William  Reid,  a  sum  of  money 
not  exceeding  one  hundred  and  eighty 
dollars;  it  being  the  amount  intended 
to  be  secured  by  a  deed  of  trust,  or 
bill  of  sale  executed  by  the  said  Wil- 
liam Reid  to  the  said  Robert  Reid  on 
a  negro  boy  Daniel.  And  the  said 
William  Reid  on  his  part,  promises  and 
agrees  to  leave  the  said  negro  boy 
Daniel  in  the  possession  of  the  said 
John  Strider,  until  the  1st  day  of  Jan- 
;  uary,  1834,  at  which  time  he  is  to  re- 
j  fund  to  the  said  John  Strider  the  sum 
paid  to  the  said  Robert  Reid,  and  take 
\  the  boy,  or  receive  the  balance  which 
the  boy  may  then  be  worth  by  fair 
valuation,  and  make  a  good  title  to  said 
Strider  for  said  negro  boy  Daniel.  The 
i  said  William  Reid  also  binds  himself 
to  procure  an  assignment  of  the  said 
deed  of  trust  or  bill  (yf  sale,  by  the 
said  Robert  Reid  to  the  said  John 
Strider,  on  or  before  the  demand  of 
the  above-named  sum  of  money.  Wit- 
ness our  hands  and  seals."  The  court 
held,  that  the  contract  was  a  condi- 
tional sale  of  the  slave.  Strider  v. 
Reid,  2  Gratt.  38. 

A  being  in  want  of  money,  B,  his 
friend,  applies  to  C  to  lend  it,  which 
the  latter  refuses,  but  says  he  will 
advance  the  money  upon  condition  that 
A  will  let  him  have  a  particular  slave  at 
a  fair  value.  A  conversation  ensues 
as  to  the  value  of  the  slave,  and  $600 
is  fixed  on  as  a  fair  price.  Whereupon 
C  Agrers  that  if  A  will  convey  the 
slave  to  him,  he  will  advance  the  money 
that  is  wanted,  and  if  it  is  returned  at 
i  Christmas  with  interest,  he  will  re- 
j  lease  the  slave,  and  if  it  is  not  re- 
turned by   that  time,   he  will   make  it 
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$600,  and  keep  the  slave.  A  being  in- 
formed of  this  proposition,  declares 
himself  willing  to  comply  with  it,  and 
observes  that  the  slave  is  the  one  he 
preferred  to  sell,  and  that  he  thinks 
$600  a  fair  price.  Afterwards  A  and  C 
go  together  to  a  scrivener,  and  request 
him  to  write  a  conditional  bill  of  sale 
for  the  slave,  which  he  writes  accord- 
ingly, and  it  is  thereupon  executed  by 
A.  It  expresses  on  its  face  that  A  in 
consideration  of  $393.89,  which  is  paid 
to  him,  has  bargained  and  sold  the 
slave  to  C  with  the  following  condi- 
tions, to  wit;  if  A  shall  pay  to  C  the 
sum  of  $393.89  on  or  before  the  25th 
of  December  following,  with  lawful 
•interest  from  the  date,  then  the  con- 
veyance is  to  be  void;  but  if  A  shall 
fail  to  return  the  said  sum  and  interest 
on  or  before  the  25th  of  December,  he 
obliges  himself,  upon  Cs  paying  him 
the  sum  of  $206.11  (which  makes  up 
the  $600),  to  deliver  to  C  the  slave, 
and  make  him  a  complete  title.  A  fail- 
ing to  make  payment  on  or  before  the 
25th  of  December,  C  gets  possession 
of  the  slave,  and  insists  that  the  trans- 
action is  a  conditional  sale,  which  he 
can  make  absolute  by  paying  the 
$206.11;  whereas  A  contends  it  is  a 
mortgage,  which  he  may  redeem  by 
paying  the  $393.89  with  interest.  Held, 
the  transaction  is  a  conditional  sale, 
and  not  a  mortgage;  dissentientibus 
Tucker,  P.,  and  Brooke,  J.  Moss  v. 
Green,  10  Leigh  251,  34  Am.  Dec.  731. 
In  the  case  of  Chapman  v.  Turner,  1 
Call  280,  1  Am.  Dec.  514,  an  instru- 
ment in  the  following  words  was  held 
to  be  a  conditional  sale,  irredeemable 
after  the  day  fixed  for  the  payment  of 
the  money  loaned:  "I  this  day  re- 
•ceived  of  Mr.  Jno.  Turner  the  sum  of 
£30,  and  put  a  negro  woman  named 
Hannah  in  his  hands, as  security,  and 
if  the  said  £30  is  not  paid  at  or  before 
next  July  Hanover  court,  the  said 
Turner  is  to  have  the  said  negro  for 
the  said  £30."  (Signed)  "Richard 
Chapman."  The  words  "and  put  a 
negro,  etc.,  in   his  hands   as   security" 


were  considered  to  have  effect  by  con^ 
struing  the  sale  as  defeasible  till  July 
Hanover  court  (during  which  time  the 
negro  would  be  only  a  security),  and 
afterwards  absolute.;  whereas  the  other 
words  of  the  agreement,  "and  if  the 
said  £30  is  not  paid  at,  etc..  Turner 
is  to  have  the  said  negro  for  the  said 
£30,"  would  have  no  effect  (Judge 
Roane  said),  without  decreeing  the 
sale  absolute  after  default  in  nonpay- 
ment. 

Absence  of  Stipulation  for  Repay- 
ment.— Upon  a  bill  in  chancery  repre- 
senting an  absolute  bill  of  sale  of 
slaves  as  in  fact  a  mortgage  or  pawn 
to  secure  payment  of  money  lent,  the 
case  was,  according  to  the  plaintiff's 
pretensions,  that  vsViile  he  was  to  re* 
tain  possession  of  the  property,  there 
was  no  time  appointed  for  payment  of 
the  money,  nor  any  stipulation  for 
payment  of  interest,  nor  any  bond  or 
note  taken  for  the  debt,  so  that  the 
borrower  had  time  during  his  whole 
life  to  pay  the  money.  Held,  such  cir- 
cumstances, added  to  the  absolute 
form  of  the  written  contract,  would 
alone  suffice  to  show,  that  a  mortgage 
was  not  intended.  Ransone  v.  Frayser, 
10  Leigh  592. 

Sale  to  Become  Absolute  on  Hap- 
pening of  Particular  Event. — '*In  Jones 
on  Chattel  Mortgages,  §  83,  the  au- 
thor, after  saying  that  wherever  it  ap- 
pears that  the  parties  intended  a  con- 
ditional sale,  and  not  a  mortgage,  the 
instrument  will  be  so  construed,  says: 
'Notwithstanding  the  leaning  of  the 
courts  in  favor  of  construing  an  in- 
strument, which  leaves  the  intention  of 
the  parties  in  doubt,  to  be  a  mortgage 
rather  than  a  conditional  sale,  there  is 
no  difference  in  point  of  law  between 
a  sale  for  a  price  paid,  or  to  be  paid, 
to  become  absolute  on  the  happening 
of  a  particular  event,  and  a  purchase 
accompanied  by  an  agreement  to  re- 
sell upon  certain  agreed  terms.  In 
both  cases  the  sale  is  to  be  regarded 
as  conditional,  and  if  the  condition 
which  is  to  defeat  it  be  not  promptly 
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performed,  in  the  one  case  the  title 
will  not  vest  in  the  vendee,  and  in 
the  other  it  will  be  divested/  To  the 
same  effect  is  the  current  of  authority. 
In  view  of  these  .principles  it  is,  as 
we  have  before  said,  perfectly  apparent 
that  the  contract  in  question  is  a  con- 
tract of  conditional  sale."  McComb  v. 
Donald,  82  Va.  903,  909,  5  S.  E.  558. 

C.  gave  an  instrument  of  writing  to 
T.  stating  that  C.  had  received  of  T. 
£39  and  had  put  into  the  hands  of  T., 
a  slave,  as  security,  and  that  if  the  £30 
were  not  paid  for  on  or  before  a  cer- 
tain day,  T.  was  to  have  the  slave  for 
the  £30.  Held,  under  the  evidence  in 
the  cause,  to  be  a  conditional  sale, 
which  became  absolute  on  the  failure 
of  C.  to  pay  the  £39  on  the  day  speci- 
fied in  the  instrument.  Chapman  v. 
Turner,  1  Call  280,  1  Am.  Dec.  514,  is 
cited  with  approval  in  Moss  v.  Green, 
10  Leigh  251,  266,  34  Am.  Dec.  731; 
Hyde  v,  Nick,  5  Leigh  336,  343; 
Krocscn  v.  Seevefs,  5  Leigh  434,  441; 
Roberts  v.  Cocke,  1  Rand.  121,  126; 
Robertson  v.  Campbell,  2  Call  421, 
429;  and  distinguished  by  Judge 
Brooke,  and  President  Tucker,  in  Moss 
V.  Green,  10  Leigh  251,  273,  34  Am. 
Dec.  731,  on  the  ground  that  in  Chap- 
man V.  Turner,  1  Call  280,  1  Am.  Dec. 
514,  the  property  was  delivered  to  the 
lender  of  the  money,  at  the  same  time 
that  the  money  was  received,  and  the 
money  was  to  be  repaid  without  in- 
terest; circumstances  characteristic  of 
a  sale,  and  not  a  mortgage.  Whereas, 
the  converse  was  the  case  in  Moss  v. 
Green,  10  Leigh  251.  34  Am.  Dec.  731. 

Adequacy  of  Price. — If  the  price  is 
grossly  inadequate,  it  raises  a  strong 
presumption  that  the  transaction  was 
a  mortgage,  and  not  an  absolute  sale. 
For  this  proposition  Chapman  v.  Tur- 
ner, 1  Call  280,  1  Am.  Dec.  514.  is  cited 
in  Davis  v.  Demming,  12  W.  Va.  246, 
282;  Lawrence  v.  Du  Bois,  16  W.  Va. 
443,  460;  Hoffman  v.  Ryan,  21  W.  Va. 
415,  430. 

H  there  be  no  evidence  other  than 
the  papers  executed,  to  show  directly 


what  was  the  intention  of  the  parties 
at  the  time  of  the  transaction,  the  fol- 
lowing circumstances  are  regarded  as. 
having  great  weight  in  determining 
whether  the  transaction  was  condi- 
tional or  absolute  sale,  or  mortgage. 
If  the  alleged  price  given  for  the  prop- 
erty was  a  reasonable  price,  it  is  a 
circumstance  tending  to  show,  that  it 
was  a  sale  and  purchase  at  a  price 
fixed  by  the  parties  at  the  time;  if, 
however,  the  price  is  grossly  inade- 
quate, it  raises  a  strong  presumption 
that  the  real  understanding  of  the  par- 
ties was  that  the  vendor  should  have 
a  right  to  redeem,  and  that  the  trans- 
action was  really  a  mortgage.  The  fact 
that,  by  the  papers  executed,  no  such 
right  exists,  will  be  considered  a  matter 
of  no  importance,  if  it  is  shown  by 
proof  or  surrounding  circumstances 
that  a  security  or  pledge  for  a  debt 
was  intended;  for  a  party  is  never  al- 
lowed to  take  from  his  debt  or  by  any 
form  of  contract  his  right  to  redeem. 
Davis  V.  Demming,  12  W.  Va.  246,  282. 
Before  the  war  B.  had  sold  and  con- 
veyed to  E.  a  tract  of  land  at  the  price 
of  $5.60  per  acre,  for  which  on  the  2d 
of  December,  1862,  E.  owed  B.  $700. 
On  that  day  E.  entered  into  a  cove- 
nant with  S.,  by  which  he  covenants 
to  convey  to  S.  a  certain  part  of  the 
land,  between  thirty  and  forty  acres, 
if  S.  will  advance  the  $700  to  pay  B., 
and  allow  E.  three  years  to  repay  S. 
the  $700  after  deducting  the  price  of 
that  part  cut  off  for  S.  And  if  E. 
shall  fail  to  pay  S.  the  full  amount, 
principal  and  interest,  advanced  by  6. 
for  E.,  to  pay  for  the  portion  retained 
by  him,  then  E.  binds  himself  to  con- 
vey title  to  the  residue  of  said  tract 
to  S.  S.  pays  B.  the  $700,  B.  receiving 
it  in  confederate  money.  At  the  time 
of  this  agreement  the  land  was  esti- 
mated by  witnesses  to  be  worth  $15 
per  acre  in  confederate  money.  E. 
does  not  pay  the  money  or  any  part 
of  it  in  three  years.  Held,  the  con- 
tract is  not  a  conditional  sale,  but  a 
mortgage.    Earp  v,  Boothe,  24  Gratt.  368. 
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A  sheriff  having  in  his  hands  a  fi.  fa. 
which  he  has  levied  on  goods  of  the 
debtor,  on  the  day  appointed  for  sale 
of  the  goods,  procures  from  the  debtor 
an  assignment  of  a  bond  of  a  third  per- 
son, well  secured,  for  $358,  payable  18 
months  after,  in  consideration  of  the 
sheriff  undertaking  to  pay  the  amount 
of  the  execution,  which  is  only  $154, 
promising  the  assignor,  that  if  he  will 
pay  the  amouHt  of  the  execution  within 
one  month,  the  assigned  bond  shall  be 
returned  to  him;  the  assignor  fails  to 
pay  the  money  within  the  month; 
whereupon  a  dispute  arises  between 
the  parties,  whether  the  assignor  is 
still  entitled  to  redeem  the  bond;  and 
then  assignee  pays,  and  assignor  takes 
$10,  and  the  assignor  surrenders  the 
written  evidence  held  by  him  of  his 
claim  to  redeem  the  bond.  Qujere, 
whether  the  first  transaction  was  a 
pledge  of  the  bond,  or  a  conditional 
sale  thereof?.  But  held,  if  it  was  a 
pledge,  the  mortgagor  is  entitled  to  re- 
deem, notwithstanding  his  subsequent 
relinquishment  of  his  equity  of  re- 
demption, for  a  consideration  so 
grossly  inadequate;  if  it  was  a  condi- 
tional sale,  and  the  last  transaction 
was  a  confirmation  thereof,  yet  the 
assignor  is  entitled  to  relief  against 
both  transactions,  on  the  ground  of 
fraud  and  oppression  practiced  on  him 
by  the  assignee  (an  officer  pf  the  law) 
and  of  the  inadequate  price  and  un- 
conscionable bargain;  dissentiente 
Carr,  J.,  who  held,  that  the  last  con- 
tract put  an  end  to  the  dispute  on  the 
first.     Hyde  v.  Nick,  5  Leigh  336. 

c.  Evidence. 

Parol  evidence,  the  declarations  and 
conduct  of  the  parties  at  the  time  of 
the  transaction  or  subsequently,  as 
well  as  all  the  circumstances  attend- 
ing or  surrounding  the  same  are  re- 
ceived to  show  whether  the  transac- 
tion was  a  conditional  sale,  or  mort- 
gage; and  this  is  done  though  the  deed, 
or  bill  of  sale,  be  absolute  on  its  face. 
Robertson    v.    Campbell,   2    Call   421; 


King  V.   Newman,   2   Munf.   40;   Davis 
V.   Demming,  12  W.  Va.  246,  282. 

Parol  evidence  may  be  admitted  for 
the  purpose  of  explaining  away  a 
mortgage  into  a  conditional  sale. 
Chapman  v.  Turner,  1  Call  280,  1  Am. 
Dec.  514,  is  cited  in  support  of  this  rule 
in  Roberts  v.  Cocke,  1  RanS.  121,  123; 
Moss  V.  Green,  10  Leigh  251,  270,  34 
Am.  Dec.  731. 

2.    Between     Conditional     Sale      and 
Pledge  or  Pawn. 

Where  on  the  face  of  the  contract, 
there  is  nothing  in  it  to  intimate  a 
price  to  be  given,  which  is  essential  to 
the  sale,  it  will  be  held  a  pledge  or 
pawn,  and  not  a  conditional  sale. 
Opinion  of  Brooke,  J.,  in  Roberts  v, 
Cocke,  1   Rand.  121. 

It  was  held,  in  Lea  veil  v.  Robinson, 
2  Leigh  161,  that  a  transfer  of  bank 
stock  by  one  man  to  another,  upon 
condition  that  the  latter  would  give 
his  own  stock  note,  upon  an  express 
agreement  reduced  to  writing  the  day 
before  the  note  secured  was  griven,  that 
if  at  the  expiration  of  sixty  days  when 
the  note  matured,  the  debtor  should 
fail  to  make  arrangement  for  relieving 
the  plaintiff  from  all  responsibility  on 
the  note,  the  stock  would  then  be  his 
absolute  property,  was  a  sale  and  not 
a  mere  security. 

C.  RETENTION  OF  TITLE  UNTIL 
PAYMENT. 

Where  vendor  agrees  to  sell  to 
vendee  personal  property  for  a  price 
agreed  to  be  paid  at  a  future  time,  and 
delivers  possession,  but  expressly  re- 
tains title  until  payment,  it  is  a  con- 
ditional sale;  and  though  by  parol  or 
by  an  unrecorded  instrument,  it  is 
valid  as  against  vendee's  creditors  or 
subsequent  purchasers,  with  or  with- 
out notice.  Old  Dominion  Steamship 
Co.  V.  Burckhardf,  31  Gratt.  664;  Mc- 
Comb  V.  Donald,  82  Va.  903,  5  S.  E. 
558;  Leavell  v.  Robinson,  2  Leigh  161; 
McGinnis  v.  Savage,  29  W.  Va.  362,  1 
S.  E.  746. 

"In    conditional    sales,     the     courts 
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have  very  generally  held,  in  accordance 
with  the  common-law  principle,  which 
construes  contracts,  not  in  contraven- 
tion of  the  law,  according  to  the  inten- 
tion of  the  parties,  that  the  payment 
of  the  purchase  money  is  a  condition 
precedent  on  the  part  of  the  buyer  to 
the  vesting  of  the  title,  and  that  the 
property  in  the  goods  agreed  to  be 
sold  does  not  pass  to  the  buyer  until 
the  condition  has  been  fuliilled.  2 
Schouler's  Per.  Prop,  §  294,  Ed.  1884; 
Benjamin  on  Sales,  §  320,  note  (d)." 
McComb  V.  Donald,  82  Va.  903,  905, 
5  S.  E.  558. 

Vendor,  by  contract  which  was,  but 
need  not  have  been,  in  writing,  con- 
ditionally sold  all  his  property  that  had 
been  used  by  him  and  the  vendee,  as 
partners  in  business,  but  retained, 
until  payment,  the  title  to  only  a  desig- 
nated part  thereof.  Held,  under  the 
circumstances,  the  contract  should  be 
construed  to  intend  the  retention  of 
the  title  to  the  whole.  McComb  v. 
Donald,  82  Va.  903,  5  S.  E.  558. 

G.  purchased  from  H.,  trading  as  C. 
H.  F.  Co.,  certain  articles  of  merchan- 
dise under  a  contract  in  substance  as 
follows:  "For  the  sum  of  two  hun- 
dred and  twenty-one  dollars  and 
seventy-five  cents  to  be  paid  by  me, 
the  undersigned  Chicago  House  Fur- 
nishing Company  have  this  day  sold 
and  delivered  to  me  the  following  chat- 
tels (here  enumerating  the  articles 
and  gfiving  prices).  I  have  paid  on  ac- 
count of  said  purchase  price  the  sum 
of  twenty-five  dollars  cash  and  I  am 
to  pay  the  balance  as  follows:  Ten 
dollars  each  and  every  month  until  the 
full  amount  is  paid.  To  secure  such 
deferred  payments,  I  have  relinquished 
unto  the  said  Chicago  House  Furnish- 
ing Company  all  my  right,  title  and 
riwnership  in  and  to  said  chattels,  to 
have  and  to  hold  the  same  until  said 
indebtedness  is  paid;  and  in  considera- 
tion that  I  will  meet  said  payments 
promptly  and  will  safely  keep  said 
chattels  and  use  the  same  with  care  at 
Bluefield,    West    Virginia,    and    that    I 


wiH  not  remove  the  same  therefrom 
without  their  knowledge  and  consent 
first  obtained;  the  said  Chicago  House 
Furnishing  Company  hereby  permit 
me  to  hold  said  chattels  for  them  and 
enjoy  the  use  of  the  same  while  in  my 
possession  on  the  following  condi- 
tions:" that  in  case  G.  should  fail  to 
pay  •  promptly  any  of  said  deferred 
payments  or  misuse,  or  remove  or  at- 
tempt to  remove  said  chattels  or  any 
of  them  from  their  location,  or  in  case 
of  seizure  thereof  by  process  of  law  or 
in  case  the  vendor  should  in  his  opin- 
ion have  good  reason  to  fear  for  the 
safety  of  his  interests  therein,  he  had 
the  right  under  said  contract  to  enter 
the  premises  of  G.  and  take  into  his 
possession,  without  leg^al  process  said 
chattels  and  sell  the  same  at  private 
sale  or  otherwise  in  regular  course  of 
business,  paying  to  G.  or  his  assigns 
the  proceeds  of  such  sale  after  deduct- 
ing therefrom  all  sums  due  from  G.  on 
deferred  payments;  which  contract 
dated  March  24,  1899,  was  signed  by 
both  parties.  Held,  to  be  a  conditional 
sale  of  the  chattels  with  title  reserved 
in  vendor  until  purchase  money  was  all 
paid.  Huffard  v.  Akers,  52  W.  Va.  21, 
43  S.  E.  124. 

D.    PAYMENT        IN        INSTALL- 
MENTS. 

Where  personal  property  is  sold  to 
be  paid  for  by  the  party  receiving  it 
in  installments  at  specified  times,  and 
when  so  paid  for  it  is  to  become  his 
property,  but  that  the  title  is  to  re- 
main in  the  original  owner  until  all 
the  purchase  m*ney  has  been  paid, 
this  constitutes  a  familiar  example  of 
a  conditional  sale.  McGinnis  v.  Savage, 
29  W.  Va.  382.  1  S.  E.  748. 

And  it  is  not  an  uncommon  Ihing 
for  parties  to  word  such  conditional 
sale  as  though  it  were  a  leasing  or  hir- 
ing of  the  property;  the  object  of  this 
is  frequently  to  make  such  conditional 
sales  valid,  not  only  between  the  par- 
ties, but  also,  if  possible,  against  inno- 
cent purchasers  from,  an4  creditors  of, 
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the  buyer.  But  the  courts,  in  determin- 
ing the  real  character  of  the  contract, 
will  always  look  to  its  purpose,  rather 
than  the  name  given  to  it  by  the  par- 
ties, and  will  hold  that  to  be  a  condi- 
tional sale  which  is  such  in  law  or  fact, 
though  the  parties  termed  it  a  lease. 
McGinnis  v.  Savage,  29  W.  Va.  362,  1 
S.  E.  746;  Balwin  v.  Van  Wagner,  33 
W.  Va.  293,  10  S.  E.  716.  See  Arbuckle 
V,  Gates,  95  Va.  802,  30  S.  E.  496. 

In  Huffard  v.  Akers,  52  W.  Va.  21, 
43  S.  E.  124,  the  court  distinguished 
McGinnis  v.  Savage,  29  W.  Va.  362,  \ 
S.  E.  746,  and  Baldwin  v.  Van  Wagner, 
33  W.  Va.  293,  10  S.  E.  716;  on  the 
ground  that  in  those  cases  the  agree- 
ment starts  out  calling  it  a  lease, 
whereas  in  the  case  at  bar  it  was 
called  a  sale. 

E.  CONTRACTS  OF  SALE  ON 
TRIAL  AND  SALE  OR  RE- 
TURN. 

In  General. — "Sales  are  not  always 
absolute.  The  acceptance  is  some- 
times made  conditional,  and  delivery 
given  accordingly,  and  then  no  com- 
plete execution  of  the  contract  can 
take  place  until  the  condition  is  ful- 
filled. Instances  of  this  are  found  in 
sales  'on  trial'  and  the  bargain  of  'sale 
or  return.'  It  is  obvious  that  one  may 
take  a  chattel  on  the  understanding 
that  he  is  to  try  it  before  the  purchase 
shall  take  full  effect;  or  again,  upon  a 
complete  present  bargain,  with  the 
reservation  of  a  right  on  the  buyer's 
part  to  return  it  at  his  option  within 
«ome  period;  and  the  main  object  of 
either  provision  is  to  give  the  buyer  a 
chance  to  test  the  thing,  and  find  it 
satisfactory,  before  he  shall  be  finally 
bound  to  the  bargain."  Osborne  v. 
Francis,  38  W.  Va.  312,  18  S.  E.  591, 
592,  45  Am.  St.  Rep.  859. 

Distinctions. — "We  find  the  distinc- 
^on  quite  marked  as  regards  the  im- 
mediate passing  of  property,  between 
sales  *on  trial,'  'on  approval,'  and  the 
like,  and  the  bargain  of  sale  or  return. 
There  is  a  buyer's  option  to  be  sure, 


but,  as  it  has  been  fitly  said,  an  option 
to  purchase  if  the  buyer  likes  is 
essentially  different  from  an  option  to 
return  a  purchase  if  he  should  not  like 
it.  In  the  one  case  the  property  will 
not  pass  until  the  option  it  determined; 
in  the  other  the  property  passes  at 
once,  subject  to  the  right  to  rescind 
and  return."  2  Schouler,  Pers.  Prop. 
(2d  Ed.),  §  31«.  Osborne  v.  Francis,  38 
W.  Va.  312,  IS  S.  E.  591,  592,  45  Am. 
St.   Rep.  859. 

If  it  is  a  "sale  on  trial,"  it  i.-  said  to 
be  a  sale  on  condition  precedent  to 
buy  if  satisfied;  that  is,  the  title  does 
not  pass  until  the  condition  prescribed 
is  fully  performed,  although  the  pos- 
session is  delivered;  being  rather  a 
bailment  with  an  option  to  buy  than 
a  sale.  If  it  is  a  "sale  or  return"  it 
is  said  to  be  a  sale  on  condition  subse- 
quent; that  is,  the  title  passes  with  the 
possession,  but  to  be  divested  if  the 
condition  is  not  performed  and  the 
property  returned.  Osborne  v.  Fran- 
cis, 38  W.  Va.  312,  18  S.  E.  591,  592, 
45  Am.  St.  Rep.  859. 

Sale  or  Return. — Where  the  condi- 
tion of  the  sale  is  that  the  property 
may  be  returned  if  it  does  not  prove 
"satisfactory"  to  the  buyer,  or  if  the 
buyer  is  not  satisfied  with  it  after  trial, 
this  is  a  sale  on  condition  subsequent; 
that*  is,  the  title  passes  with  the  pos- 
session, but  to  be  divested  if  the  con- 
dition is  not  performed  and  the  prop- 
erty returned.  In  such  a  sale  the 
buyer  must  in  fact  be  satisfied,  and  'i 
he  is  dissatisfied  however  unreason* 
able  or  groundless  his  dissatisfaction 
may  be,  he  may  return  the  property. 
Osborne  v.  Francis,  38  W.  Va.  312,  18 
S.  E.  591,  45  Am.  St.  Rep.  859. 

In  Benjamin  on  Sales  (Bennett'9 
Edition)  e07,  we  find  the  law  stated 
upon  many  authorities  that  "it  is  clear 
that  a  condition  that  the  article  to  be 
made  shall  be  satisfactory  to  the 
buyer,  is  a  valid  condition,  and  if  it  is 
not  so,  and  the  article  is  not  accepted, 
the  vendor  has  no  remedy.  It  is  im- 
material  whether   the   article    does    or 
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4oes  not  conform  to  the  order;  the 
other  is  not  bound  to  accept,  or  to  be 
satisfied."  Barrett  v.  Coal,  etc.,  Co.,  51 
W.  Va.  416,  418,  41  S.  E.  220. 

Beach  Mod.  L.  of  Cons^  §§  lOS,  IM, 
reviews  all  the  cases,  and  draws  a  dis- 
tinction between  the  cases  where  the 
contract  is  to  gratify  taste,  serve  per- 
sonal convenience,  or  satisfy  individual 
preference,  and  cases  where  the  ob- 
ject of  the  contract  is  not  to  gratify 
taste  or  satisfy  individual  preference, 
deducing  the  rule  in  the  first  class  of 
cases  that  the  party  for  whom  the 
work  is  done  may  properly  determine 
for  himself  whether  it  shall  be  ac- 
cepted; and,  in  the  second,  that  a  re- 
covery can  not  be  defeated  by  arbi- 
trarily and  unreasonably  declaring  that 
the  work  is  not  done  to  the  satisfac- 
tion of  the  promisor.  Carpenter  v, 
Virginia-Carolina  Chemical  Co.,  98  Va. 
177,  184,  35  S.  E.  358. 

Illustrations. — For  example,  one 
who  buys  a  harvesting  machine  called 
a  "binder,"  upon  the  condition  that  if 
it  does  not  work  to  his  satisfaction  he 
may  return  it,  has  an  absolute  right 
to  reject  the  machine  if  he  so  wills, 
without  assigning  any  reason.  Os- 
borne V.  Francis,  38  W.  Va.  312,  IS 
S.  E.  591,  45  Am.  St.  Rep,  859. 

Where  by  a  contract  brick  are  to  be 
made  of  certain  kind  and  character  "tc 
the  satisfaction  of  the  general  super- 
intendent of  said  compajiy  or  nis 
authorized  representative,"  the  right  of 
rejection  by  the  superintendent  is  ab- 
solute, and  his  reasons  can  not  be  in- 
vestigated, if  in  good  faith;  that  is. 
not  fraudulent.  Barrett  v.  Coal,  etc., 
Co.,  51  W.  Va.  416,  41  S.  E.  220, 

In  a  contract  to  purchase  raw  ma- 
terial if,  upon  testing,  it  prove  satis- 
factory to  the  proposed  purchaser,  the 
purchaser  has  not  the  arbitrary  right 
to  declare  it  unsatisfactory  to  him,  but 
must  act  in  good  faith  in  making  the 
test.  He  can  not  fraudulently  and  in 
bad  faith  declare  that  he  is  not  satis- 
fied, when  in  fact  he  is.     Carpenter  v. 


Virginia-Carolina  Chemical  Co.,  98  Va. 
177,  35  S.  E.  358. 

If  a  slave  be  sold  upon  condition 
that  the  buyer  may  return  him  in  a 
given  time,  and  while  in  the  buyer's 
possession,  but  not  through  his  neg- 
lect, he  be  disabled  by  cold,  so  is  lo 
be  of  little  value,  the  buyer  may  re- 
fuse to  keep  him,  and  is  not  responsi- 
ble for  the  loss,  unless  he  expressly 
agreed  to  be  so  liable.  But  the  bt^yer 
is  responsible,  without  such  agreemeni, 
for  ordinary  neglect;  that  is,  if  he 
failed  to  take  such  care  of  the  slave  as 
any  man  of  common  prudence  and  capa- 
ble of  governing  his  family,  takes  of 
h's  own  concerns.  Williams  v.  Moore, 
3  Munf.  310. 

Bad  Faith  in  Refusing  to  Accept. — 
Where  it  is  provided  in  the  contract 
of  sale  that  the  article  to  be  made 
shall  be  satisfactory  to  the  buyer,  he 
may  arbitrarily  decline  to  accept  it  and 
his  reasons  for  so  doing  can  not  be 
investigated,  unless  he  acted  fraudu- 
lently and  in  bad  faith.  Barrett  v. 
Coal,  etc.,  Co.,  51  W.  Va.  416,  41  S. 
E.  220;  Carpenter  v,  Virginia-Carolina 
Chemical  Co.,  98  Va.  177,  35  S.  E.  358; 
Osborne  v.  Francis,  38  W.  Va.  312,  18 
S.  E.  591,  45  Am.  St.  Rep.  859. 

But  in  order  to  make  out  a  charge 
of  bad  faith  on  the  part  of  the  buyer 
in  refusing  to  accept  goods  which  he 
agreed  to  accept,  if  they  proved  satis- 
factory, the  seller  must  establish  bad 
faith  clearly  and  distinctly.  Virginia- 
Carolina  Chemical  Co.  v.  Carpenter,  99 
Va.  292,  38  S.  E.  143. 

Time  for  Testing. — If  no  time  be 
specified  in  the  contract  for  testing, 
ordering,  or  receiving  raw  material 
which  is  to  be  accepted  and  ordered, 
if  on  testing  it  prove  satisfactory  to 
the  purchaser,  the  law  presumes  that 
a  reasonable  time  was  meant  for  that 
purpose.  But  if  the  purchaser  cancels 
the  contract  before  it  is  incumbent  on 
the  seller  to  deliver  the  materials,  the 
seller  is  not  required  to  show  that  he 
was  ready  and  offered  to  deliver  it  be- 
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fore  maintaining  an  action  for  the 
breach  of  the  contract.  Carpenter  ». 
Virginia-Carolina  Chemical  Co.,  98  Va. 
177.  35  S.  E.   a58. 

Right  to  Arbitrarily  Reject.— Al- 
though the  dissati«f»ction  may  appear 
to  l»c  "whimsical  or  unreasonable,"  if 
expressed  in  good  faith  the  buyer  may 
reject.  Osborne  v.  Francis,  38  W.  Va. 
312,  18  S.  E.  591,  5«3,  45  Am.  St.  Rep. 
859. 

"  'The  buyer  is  not  obliged  to  be 
satisfied  although  the  property  de- 
livered conforms  to  his  order.  But 
some  of  the  cases  require  that  the  dis- 
satisfaction shall  be  real  (not  feigned) 
in  order  to  relieve  the  buyer  from  lia- 
bility, although  they  recognize  that  the 
dissatisfaction  may  be  unreasonable 
without  affecting  the  right  of  rejec- 
tion.' Tied.  Sales,  §  214;  1  Whart. 
Cont.,  §  590;  Benj.  Sales  (Bennett's 
6th  Ed.),  595,  et  seq.,  Amer.  notes, 
569;  2  Add.  Cont.,  top  p.  53  (Abbott's 
Ed.  notes  1883)."  Osborne  v.  Francis, 
38  W.  Va.  312,  18  S.  E.  591,  592.  45 
Am.  St.  Rep.  859. 

In  Osborne  v.  Francis,  38  W.  Va. 
312,  18  S.  E.  591,  45  Am.  St.  Rep.  85$, 
it  is  held,  that  where  a  party  bought  a 
binder  upon  condition  that  if  it  did 
not  work  to  his  satisfaction,  he  might 
return  it,  his  right  to  reject  was  abso- 
lute, and  his  reasons  for  rejection 
could  not  be  investigated.  Cited  in 
Barrett  v.  Coal,  etc.,  Co.,  51  W.  Va.  416, 
418,  41  S.  E.  220. 

In  a  contract  to  do  work  in  a  man- 
ner satisfactory  to  the  person  who  is 
to  receive  it,  if  the  thing  to  be  done 
is  to  gratify  taste,  serve  personal  con- 
venience, or  satisfy  the  individual  pref- 
erence of  such  person,  he  is  the  sole 
judge  of  whether  the  work  is  satis- 
factory to  him,  and  may  arbitrarily  de- 
cline to  accept  it.  Carpenter  v.  Vir- 
ginia-Carolina Chemical  Co.,  98  Va. 
177,   178,   35   S.   E.   358. 

Sftle  on  Trial.— But  sometimes  the 
chattel  is  taken  with  the  understand- 
ing that  the  buyer  is  to  try  it  before 
the  pnrchaoe  shall  take  full  eflFect;  this 


is  a  sale  on  a  condition  precedent  to 
buy  if  satisfied;  that  is,  the  title  does 
not  paos  until  the  condition  is  fully 
perform«4,  although  the  possession  is 
delivered.  In  either  the  bargain  of 
sale  or  retvm,  and  the  sale  on  trial, 
however,  the  buyer  may  peremptorily 
return  within  the  time  without  giving 
any  reason,  if  he  acts  honestly.  Os- 
borne V.  Francis,  38  W.  Va.  312,  18  S. 
E.  591,  45  Am.  St.  Rep.  859. 

"Promising  to  do  a  thing  only 
in  case  it  pleases  himself  may  be 
no  promise  at  all,  yet  it  is  what 
the  books  call  a  'sale  on  trial,' 
and  may  become  by  mere  lapse  of 
time  a  binding  promise;  and  I  can  see 
nothing  unreasonable  or  unfair  in  such 
every  day  quasi  contracts  of  sale.  It 
is  the  custom  and  habit  of  the  people, 
especially  with  regard  to  certain  kinds 
of  property.  On  the  contrary,  it 
would  be  harsh,  if  no*  unreasonable,  to 
compel  SQch  a  buyer  without  his  fault 
to  keep  a  binder  that  could  not  be 
safely  or  profitably  used  on  such  land 
as  his,  to  which  important  item  the 
guaranty  did  in  no  wise  relate;  and  it 
shows  the  importance,  as  well  as  the 
motive,  of  such  qualifying  reservation. 
The  agents  who  sold  the  machine  say 
in  their  testimony  on  this  head,  *Of 
course,  we  can't  satisfy  every  farm, 
but  we  can  the  man.' "  Osborne  v. 
Francis,  38  W.  Va.  312,  18  S.  E.  591, 
594,  45  Am.  St.  Rep.  859. 

Where  the  contract  is  for  a  sale,  on 
trial,  or  if  the  goods  shall  suit  the 
taste  of  the  buyer,  the  contract  is  not 
executed  till  the  buyer  has  had  an  op- 
portunity to  try  or  taste.  Haxall  v, 
Willis,  15  Gratt.  434,  452. 

XIII.  Pleading  and  Practice. 

See  the  title  CONTRACTS,  vol.  3, 
p.  440. 

A.   DECLARATION. 

In  GeneraL — ^The  plaintiffs  must 
sufficiently  aver  in  the  declaration 
their  ability,  readiness  and  willing- 
ness   to    perform    their    part    of    the 
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contract  at  the  proper  time  and 
in  the  proper  way,  and  that  they 
were  prevented  from  completing  it  by 
the  default  of  the  defendants.  McCor- 
mick   V.   Hamilton,   23   Gratt.    561,   572. 

A  declaration  which  sets  out  a  valid 
contract  between  the  plaintiff  and  the 
defendant,  the  renunciation  of  the  con- 
tract by  the  defendant,  the  resultiiTg 
damages  to  the  plaintiff,  and  the  readi- 
ness and  willingness  of  the  plaintiff  to 
perform,  without  alleging  any  act  done 
by  the  plaintiff  after  the  renunciation 
by  the  defendant  to  compel  the  latter 
to  perform,  or  to  increase  his  liability, 
states  a  good  cause  of  action.  The 
willingness  to  perform  indicates  a  dis- 
position to  do  what  is  right,  and  the 
suit  shows  the  acceptance  of  the  con- 
dition brought  about  by  the  defend- 
ant's renunciation.  Mutual  Reserve 
Fund  Life  Ass*n  v,  Taylor,  99  Va.  208, 
37  S.  E.  854. 

In  the  averment  of  performance  or 
l>reach  the  plaintiff  has  a  right  to  con- 
form to  the  legal  effect  and  substance 
of  the  instrument  he  declares  upon; 
and  necessarily  takes  the  hazard  of  any 
departure,  therefrom.  Accordingly 
where  A  contracts  to  sell  merchantable 
pine  timber  on  certain  land,  and  saw 
it  into  lumber;  pile  the  lumber  openly 
with  sticks,  and  deliver  it  in  Rich- 
mond, it  was  held,  that  a  count  say- 
ing that  the  lumber  was  piled  openly 
with  sticks,  and  another  count  saying 
that  the  lumber  delivered  was  sawed 
from  merchantable  pine  timber,  but 
docs  not  say  that  the  lumber  was  mer- 
chantable, are  both  good.  There  is 
no  substantial  difference  between  the 
words  timber  and  lumber.  Ragland  v. 
Butler,  18  Gratt.  323. 

Failure  to  Receive. — B.  contracts  to 
sell  the  merchantable  pine  timber  on 
certain  land,  and  saw  it  into  lumber; 
pile  the  said  lumber  openly  with  sticks, 
and  deliver  it  in  Richmond.  One 
count  says  the  lumber  was  piled  openly 
with  sticks;  another  count  says  the 
lumber  delivered  was  sawed  from  mer- 
chantaMe  pine  timber,  and  does  not  say 


the  lumber  was  merchantable.  Held, 
one  count  avers  the  refusal  of  R.  to 
receive  the  lumber.  The  obligation  to 
deliver  implies  the  correlative  obliga- 
tion to  receive;  and  the  refusal  to  re- 
ceive is  therefore  a  breach  of  the  con- 
tract Ragland  v.  Butler,  18  Gratt. 
323. 

"An  obligation  to  deliver  implies  the 
correlative  duty  to  receive;  and  the 
pleader  was  well  justified  to  vary  his 
allegations  according  to  legal  intend- 
ments, and  to  rely  on  this  version  of 
the  contract."  Ragland  v.  Butler,  18 
Gratt.  323,  333. 

Consideration. — In  an  action  on  a 
special  contract  to  recover  damages 
for  failure  to  accept  and  pay  for  prop- 
erty agreed  to  be  purchased  by  a  spe- 
cial contract,  the  entire  consideration 
and  the  entire  act  to  be  done  in  virtue 
of  such  consideration  must  be  stated 
in  the  declaration  substantially.  James 
V,  Adams,  16  W.  Va.  245;  James  v. 
Adams,  8  W.  Va.  568. 

Title.— Where  there  has  been  no 
manifestation  of  intention,  the  pre- 
sumption is  that  the  contract  is  an 
actual  sale  and  that  the  transfer  of 
titles  take  place  at  once,  if  the  specific 
thing  is  agreed  on,  and  it  is  ready  for 
immediate  delivery.  Therefore,  an 
averment  in  the  declaration  that  the 
title  had  passed  is  superfluous  and 
wholly  out  of  place;  if  there  was  no 
retention  by  the  seller  of  the  title  to 
his  interest  in  the  property,  it  passed 
immediately  upon  the  sale.  Smith  v. 
Burton,  94  Va.   158,  26   S.   E.  412. 

Damages. — In  an  action  on  a  special 
contract  to  recover  damages  for  failure 
to  accept  and  pay  for  property  agreed 
to  be  purchased,  it  is  much  better  for 
the  declaration  to  lay  damages  at  the 
close  of  each  special  count,  or  at  the 
close  of  the  declaration  to  so  allege 
damages  as  that  it  shall  obviously  re- 
fer to  the  breach  of  the  promises  in 
all  counts  in  the  declaration  named. 
James  v.  Adams,  16  W.  Va.  245. 

As  the  object  of  an  action  of  as- 
sumpsit is  to  recover  damages  for  the 


76 


Sales 


breach  of  the  contract,  it  is  essential 
for  a  plaintiff  to  allege  in  his  declara- 
tion in  such  action,  that  the  breach  of 
the  contract  has  resulted  in  his  dam- 
age. See  Stephens  v.  White,  2 
Wash.  203.  But  it  is  not  necessary  to 
allege  at  the  end  of  each  count  in  such 
a  declaration,  that  damages  have  been 
incurred  by  the  failure  of  the  plain- 
tiff to  perform  his  promise  named  in 
the  count.  A  general  allegation  at  the 
end  of  the  declaration  that  the  plain- 
tiffs have  sustained  damages  by  the 
failure  of  the  defendant  to  perform  his 
several  promises  named  in  the  decla- 
ration to  a  certain  amount  is  sufficient. 
James  v.  Adams,  16  W.  Va.  245,  257. 

Value. — In  an  action  on  a  special 
contract  to  recover  damages  for  fail- 
ure to  accept  and  pay  for  such  dry 
goods  as  might  be  in  the  plaintiff^s 
store  at  a  future  day  named,  "the  coun- 
sel of  the  plaintiff  in  error  claims  that 
the  second  count  is  fatally  de- 
fective, because  it  does  not  al- 
lege that  there  were  any  dry  goods 
in  the  storeroom  on  January  1,  1872, 
or  their  value,  if  any  were  there. 
There  was  no  necessity  to  allege  their 
value;  and  that  there  were  valuable 
goods  in  the  storeroom  on  January  1, 
1872,  is  in  effect  alleged.  It  alleges 
that  the  plaintiffs  were  ready  and  will- 
ing to  take  an  inventory  of  the  goods 
in  the  store  on  January  1,  1872,  and  to 
deliver  them  to  the  defendant  at  cost 
prices.  This  allegation  necessarily  im- 
plies that  there  were  valuable  goods 
in  the  store  at  that  time."  James  v. 
Adams,  16  W.  Va.  245,  258. 

Payment  or  Nonpayment. — Where 
an  action  of  assumpsit  is  brought  for 
goods  sold  and  delivered,  the  declara- 
tion filed  contains  only  the  common 
counts,  the  bill  of  particulars  is  filed, 
and  the  only  count  in  the  declaration 
to  which  the  evidence  applied  was  that 
for  goods  sold  and  delivered.  If  it  is 
shown  that  the  goods  were  absolutely 
paid  for  by  a  check,  the  demand  upon 
the  account  is  thereby  extinguished, 
and  there  is  no  count  in  the  declara- 


tion upon  which  the  plaintiffs  can  re- 
cover.    Blair  v.  Wilson,  28  Gratt.  165. 

B.  contracts  to  sell  the  merchanta- 
ble pine  timber  on  certain  land,  and 
saw  it  into  lumber;  pile  the  said  lum- 
ber openly  with  sticks,  and  deliver  it 
in  Richmond.  One  count  says  the 
lumber  was  piled  openly  with  sticks; 
another  count  says  the  lumber  deliv- 
ered was  sawed  from  merchantable 
pine  timber,  and  does  not  say  the  lum- 
ber was  merchantable.  Held,  by  the 
contract,  R.  was  to  advance  the  freight, 
which  was  to  be  deducted  when  the 
note  was  given.  It  was  not  necessary 
to  aver  the  payment  of  the  freight  by 
B.  "The  fourth  objection  rests  on  the 
pretension,  that  the  deduction  of  costs 
of  transportation  was  a  condition  prec- 
edent to  the  action;  but  this  is  not 
so;  it  is  a  matter  of  plea  or  defense, 
or  abatement  of  the  plaintiff's  demand. 
The  right  of  action  was  complete  on 
delivery;  and  it  was  not  incumbent  on 
him  to  aver  a  set-off,  to  which  the  de- 
fendants in  a  certain  event  might  be 
entitled;  nor  in  this  case  could  the 
payment  of  freight  have  been  alleged, 
because  the  refusal  to  receive  carried 
with  it  a  denial  of  the  freight."  Rag- 
land  V.  Butler,  13   Gratt.  323,  333. 

The  contract  was  to  pay  on  delivery 
by  a  note  at  sixty  days.  The  count 
avers  the  refusal  to  give  the  note,  and 
the  refusal  to  pay  the  money  after  the 
sixty  days.  Held,  if  the  nondelivery 
of  the  note  was  the  sole  gravamen  of 
the  action,  the  averment  of  nonpay- 
ment of  the  money  was  surplusage, 
and  did  not  vitiate  the  count.  But 
held,  further,  that  the  agreement  to 
give  the  note  to  pay  at  a  specified  time 
was,  in  legal  intendment,  an  obliga- 
tion to  pay  at  that  time  if  there  was 
a  failure  to  give  the  note.  Ragland 
V.  Butler,  18  Gratt.  323. 

The  fact  that  the  declaration  lays 
demand  of  payment  on  the. same  day 
that  the  delivery  of  the  goods  is 
averred,  is  not  ground  for  demurrer, 
most  contracts  of  sale  being  mutual 
contracts,     contemporaneous     in     per- 
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formance.  Delivery  is  predicated  of 
payment;  and  payment  of  delivery, 
leaving  it  uncertain  which  party  is  to 
do  the  first  act.  Ragland  v.  Butler,  18 
Cratt.  323. 

In  an  action  on  a  special  contract 
to  recover  damages  for  failure  to  ac- 
cept and  pay  for  property  agreed  to 
be  purchased,  a  count  is  fatally  de- 
fective where  it  simply  alleges  that 
the  defendant  refused  to  accept  the 
goods,  but  fails  to  allege  that  he  re- 
fused to  pay  for  them.  This  is  a  nec- 
essary allegation,  as  the  gist  of  the  ac- 
tion was  the  noilpayment  of  the  money 
agreed  to  be  paid.  Possibly,  however, 
this  defect  may  be  cured  by  the  general 
allegation  at  the  end  of  the  declara- 
tion, that  the  defendant  refused  to 
pay  the  several  sums  aforesaid,  though 
this  apparently  refers  only  to  the  sums 
named  in  the  common  counts.  James 
V.  Adams,  16  W.  Va.  245. 

Performance  of  Conditions. — Where 
a  condition  precedent  lies,  by  the  cov- 
enant itself,  in  a  definite  and  certain 
form,  and  consists  of  certain  facts  to 
be  performed  by  plaintiff,  and  what 
is  required  by  the  covenant  is  by  the 
pleader  in  the  declaration  specifically 
set  out,  under  the  provisions  of  our 
statute  law,  it  is  sufficient  to  allege  in 
general  form  that  the  plaintiff  has 
performed  them  according  to  the  true 
intent  and  meaning  of  the  covenant. 
It  is  not  sufficient  in  such  a  case  to 
allege  that  the  plaintiff  was  ready  and 
willing  to  perform.  Kern  v.  Zeigler, 
13  W.  Va.  707. 

Where  the  circumstances  surround- 
ing a  contract  show  that  it  was  to  be 
performed  on  a  certain  day,  at  a  certain 
plRce,  in  a  certain  state,  and  the  plain- 
tiff in  a  count  in  his  declaration  alleges, 
that  he  was  on  the  day  at  the  required 
place,  ready  and  willing  to  perform 
his  part  of  the  contract,  after  setting 
forth  what  was  required  of  him;  but 
that  the  defendant  was  not  at  the  place 
on  that  day,  but  was  absent  from  the 
state,  the  plaintiff  has  shown  a  suffi- 
cient legal  excuse  for  not  performing 


the  covenants  required  of  him;  and 
the  count  is  good.  Kern  v.  Zeigler, 
13  W.  Va.  707. 

Notice. — Where  the  buyer  refuses  to 
accept  goods,  and  the  seller  exercises 
his  election  to  resell  them,  it  is  not 
necessary  to  aver  in  the  declaration 
notice  to  the  buyer  of  the  time  and 
place  of  sale.  Rosenbaums  v.  Weeden, 
18   Gratt.   785,  98  Am.    Dec.   737. 

In  an  action  to  recover  damages  for 
breach  of  a  contract  to  receive  and  pay 
for  goods  where  title  and  possession 
are  in  the  seller,  it  is  not  necessary 
to  allege  in  the  declaration  notice  to 
the  defendant  of  the  plaintiff's  election 
to  resell  at  defendant's  risk.  Under 
the  practice  in  this  state,  the  question 
of  such  notice  is  one  of  evidence  rather 
than  of  pleading.  American  Hide,  etc., 
Co.  V.  Chalkley,  101  Va.  458,  44  S.  E. 
705. 

In  an  action  on  a  special  contract  to 
recover  damages  for  failure  to  accept 
and  pay  for  property  agreed  to  be 
purchased  by  a  special  contract,  if  the 
contract  was  for  the  sale  of  such  of 
the  goods  as  might  be  in  the  store  at 
a  future  day  named,  and  by  the  con- 
tract the  plaintiff  agreed  to  run  down 
the  stock  of  goods  as  much  as  possible 
by  the  future  day  named  for  their  de- 
livery by  making  sales  of  said  goods, 
it  is  not  only  necessary  to  allege  in  the 
declaration,  that  this  obligation  of  the 
plaintiff  had  been  fulfilled,  but  also 
that  the  defendant  had  notice  thereof. 
Such  notice  is  sufficiently  proven  by 
showing  the  defendant's  knowledge  of 
its  fulfillment,  and  an  express  notice 
thereof  need  not  be  proven.  James  v. 
Adams,  16  W.  Va.  245. 

B.   PLEA  AND  REPLICATION. 

In  assumpsit,  upon  an  agreement 
for  delivery  to  the  plaintiff  of  a  quan- 
tity of  merchantable  flour  barrels,  at 
his,  the  defendant's,  shop  at  W.,  at 
certain  times,  until  the  whole  number 
should' be  delivered;  with  a  stipulation, 
that  if  the  plaintiff  should  not  then  and 
there    be   ready    to    receive   them,    the 
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same  shouM  be  counted  out  in  the 
presence  of  J.  A.,  who  then  resided  at 
W.,  and  be  thereafter  the  property, 
and  at  the  risk  of  the  plaintiff;  it  is  a 
food  and  sufficient  plea  in  bar  to  the 
action,  that  the  defendant  was  ready, 
at  his  shop  at  W.,  at  the  times  ap- 
pointed, to  deliver  the  requisite  num- 
ber of  barrels  to  the  plaintiff,  who  was 
not  then  and  there  ready  to  receive 
them;  that,  thereupon,  the  defendant, 
from  time  to  time,  counted  out  the 
barrels,  according  to  the  agreement,  in 
the  presence  of  J.  A.,  until  he  moved 
away  from  W.;  and  that,  after  the  said 
J.  A.  had  moved  from  W.,  he,  the  de- 
fendant, at  his  said  shop  at  W.,  at  the 
times  for  delivery  stipulated,  had  the 
number  of  barrels,  required  by  the 
agreement,  ready  to  be  delivered  to 
the  plaintiff,  and  counted  out  for  him, 
and  then  an4  there  required  the  plain- 
tiff to  receive  the  same,  which  he  en- 
tirely neglected  to  do.  A  replication 
to  such  plea,  stating  that  the  defend- 
ant did  not  count  out  in  the  presence 
of  J.  A.  the  barrels  set  forth  in  his 
plea,  nor  count  out,  thereafter,  for  the 
plaintiff,  at  the  stipulated  times,  the 
barrels  agreed  to  be  delivered;  with- 
out averring  that  the  defendant  did 
not  then  and  there  require  the  plaintiff 
to  receive  the  same,  is  bad  upon  demur- 
rer, as  being  an  answer  to  a  part  only 
of  the  plea.  Jones  v.  Stevenson,  5 
Munf.  1. 

C.  VARIANCE. 

It  is  a  general  rule  that  the  contract 
for  the  purchase  and  sale  of  goods 
must  be  stated  correctly,  and  if  the 
evidence  differ,  materially,  from  the 
statement,  the  whole  foundation  of  the 
action  fails,  because  the  contract  is 
entire  in  its  nature,  and  must  be  proved 
as  laid.  James  v.  Adams,  8  W.  Va. 
568. 

Generally,  in  actions  upon  special 
contracts,  for  the  purchase  and  sale  of 
goods,  if  any  part  of  the  contract 
proved  should  vary  materially  from 
that  which  is  stated  in  the  declaration, 


it  will  be  fatal — a  contract  being  aA 
entire  thing.  James  v.  Adams,  8  W. 
Va.   W8. 

A  material  difference  in  the  descrip- 
tion of  the  property  agreed  to  be  sold 
between  the  statements  of  the  declara- 
tion and  the  plaintiffs  proof,  is  such  a 
material  variance  as  will  destroy  the 
plaintiff's  right  to  recover.  James  v. 
Adams,    16   W.    Va.   245. 

In  an  action  to  recover  damages  for 
refusal  to  receive  and  pay  for  hides 
contracted  for,  a  declaration  which  al- 
leges the  sale  of  3,000  hides,  and  ten- 
der of  4,000  hides  is  not  bad  on  de- 
murrer. The  discrepancy  could  not 
have  affected  the  merits  of  the  cause, 
as  the  defendant  was  imder  no  obliga- 
tion to  receive  the  additional  number. 
The  declaration  might  have  been 
amended  at  the  bar.  American  Hide, 
etc.,  Co.  V.  Chalkley,  101  Va.  458,  44 
S.    E.    705. 

If  the  contract  stated  in  the  decla- 
I  ration  is  that  for  the  dead  carcasses  of 
certain  cattle  sold  to  the  defendant  by 
the  plaintiff,  the  defendant  would  pay 
to  the  plaintiff  the  value  of  said  cattle 
before  they  had  been  killed,  and  the 
evidence  showed  that  the  defendant 
for  the  carcasses  of  said  dead  cattle 
promised  to  pay  to  the  plaintiff  thirty 
dollars  per  head,  this  is  a  fatal  vari- 
ance between  the  contract  as  stated  in 
the  declaration  and  the  proof,  and  the 
plaintiff  can  not  recover  on  such  proof. 
If,  however,  there  had  been  a  common 
indebitatus  assumpsit  count  in  the  dec- 
laration, the  plaintiff  could  have  re- 
covered on  such  proof;  for  as  by  the 
terms  of  such  special  contract  every- 
thing had  been  performed  except  the 
payment  of  this  thirty  dollars  per  he  id 
for  such  cattle,  this  money  could  be 
recovered  under  a  general  indebitatus 
assumpsit  count.  Davisson  v.  Ford, 
23   W.   Va.   617. 

In  an  action  on  a  special,  verbal  con- 
tract, for  the  purchase  and  sale  of 
ifoods.  where  the  contract  is  stated  in 
a  special  count  in  the  declaration,  and 
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at  the  trial  the  plaintiff  clearly  proves, 
ky  a  witness  or  witnesses,  a  contract 
which  is  materially  variant  from  that 
described  in  the  declaration,  it  is  com- 
petent and  proper  for  the  court,  on 
motion  of  the  defendant,  by  his  attor- 
ney, at  the  close  of  the  plaintiff's  evi- 
dence, offered  in  proof  of  the  con- 
tract, to  exclude  such  evidence  from 
the  consideration  of  the  jury,  because 
of  such  variance,  when,  considering 
the  evidence  in  the  most  favorable 
light  for  the  plaintiff,  and  no  question 
of  credibility  is  involved,  the  variance 
is  manifest.  James  v.  Adams,  8  W. 
Va.  568. 

In  an  action  on  a  special  contract 
to  recover  damages  for  failure  to  ac- 
cept and  pay  for  property  agreed  to 
be  purchased  by  a  special  contract,  if 
the  plaintiff's  proof  is  of  a  contract  ' 
which  materially  differs  from  that 
stated  in  the  declaration,  after  the  ' 
plaintiff's  evidence  has  been  all  sub- 
mitted, the  court  on  the  defendant's 
motion  should  exclude  it  from  the  con- 
sideration of  the  jury,  if  there  be  a 
manifest  variance  substantially  be- 
tween the  contract  proven  and  the 
contract  stated  in  the  declaration, 
when  the  evidence  is  viewed  in  a  man- 
ner most  favorable  to  the  plaintiff,  as 
on  a  demurrer  to  evidence  by  the  de- 
fendant.   James  t^.  Adams,  16  W.  Va.  245. 

If  the  declaration  in  an  action  on  a 
special  contract  to  recover  damages 
for  failure  to  accept  and  pay  for  prop- 
erty agreed  to  be  purchased  by  a  spe- 
cial contract,  states  that  the  contract 
required  the  defendant  to  pay  for  the 
property  sold  a  certain  sum  in  cash 
and  the  balance  on  a  certain  credit,  and 
the  proof  is  that  the  contract  required 
the  defendant  to  pay  the  stated  sum  in 
cash  and  to  give  his  note  for  the  bal- 
ance, this  is  not  such  a  variance  as 
would  destroy  the  plaintiff's  right  to 
recover,  even  though  the  length  of 
time  given  for  the  payment  of  the  res- 
idue as  stated  differs  from  the  length 
of  the  credit  as  proven.  James  v.  Ad- 
ams, 16  W.  Va.  245. 


D.  FORM  OF  ACTION. 

The  plaintiff  in  an  action  on  a  spe- 
cial contract  to  recover  damages  for 
failure  to  accept  and  pay  for  propei  .y 
agreed  to  be  purchased  by  a  special 
contract,  brought  before  all  the  pur- 
chase money  is  due,  can  not  recover 
on  the  common  counts.  "A  special 
action  based  on  the  refusal  of  the  de- 
fendant to  accept  and  pay  for  the 
goods  is  the  only  proper  action  in  such 
a  case."  James  v,  Adams,  16  W.  Va. 
245,    260. 

E.  PARTIES. 

Parties  Plaintiff.  —  See  the  title 
CONTRACTS,  vol.  3,  p.  457. 

The  party  with  whom  a  contract  of 
sale  is  made  may  maintain  an  action 
at  law  thereon  in  his  own  name,  and, 
if  the  recovery  be  for  the  benefit  of 
another,  that  fact  may  be  set  out  in 
the  declaration,  or  endorsed  on  the 
writ  or  the  declaration,  but  the  state- 
ment or  endorsement  is  unnecessary, 
and  is  no  part  of  the  record,  and  the 
fact  that  the  contract  sued  on  is  set 
forth  in  the  declaration  and  does  not 
disclose  the  beneficial  interest  of  the 
party  for  whose  benefit  the  action  is 
brought  does  not  show  a  variance  be- 
tween the  declaration  and  the  contract, 
and  is  not  ground  for  a  demurrer. 
Consumers  Ice  Co.  v.  Jennings,  100 
Va.  719,  42  S.  E.  879,  citing  Clarksons 
V.  Doddridge,  14  Gratt.  42;  Fadeley  v, 
Williams,  96  Va.   397,  31  S.   E.  515. 

F.  INSTRUCTIONS. 

Where,  in  an  action  to  recover  dam* 
ages  for  failure  to  accept  and  pay  for 
goods,  the  defendant  testifies  that  no 
question  was  raised  about  the  condi- 
tion of  the  goods,  he  can  not  object  to 
an  instruction  which  excludes  from  the 
consideration  of  the  jury  the  condition 
of  the  g*ods  when  shipped.  American 
Hide,  etc.,  Co.  v.  Chalkley,  101  Va.  458, 
44  S.  E.  705. 

In  September,  1879,  J.  sold  A.  old 
iron  rails  to  be  delivered  immediately 
after  delivery  thereof  to  J.  by  York 
River  Railroad  Company  at  Richmond 
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dock,  at  $28  a  ton.  Company  failed  to 
make  complete  delivery  as  soon  as 
was  expected,  but  made  partial  deliv- 
eries during  several  months,  and  the 
rails  so  delivered  were,  as  fast  as  de- 
livered, turned  over  to  A.,  who,  though 
constantly  complaining  of  the  delay, 
and  told  he  might  drop  the  contract, 
by  J.,  by  whom  no  indulgence  was  ever 
asked  of  A.,  accepted  same.  Iron  was 
rapidly  rising  in  price.  A.  continued 
to  urge  the  delivery  and  J.  to  promise 
to  deliver  as  fast  as  the  company  de- 
livered to  him,  and  to  press  the  com- 
pany to  deliver.  On  19th  of  January, 
1880,  only  a  few  days  after  J.'s  last 
delivery,  A.  demanded  immediate  de- 
livery of  the  residue,  one  hundred  and 
ten  tons,  on  threat  to  buy  in  open 
market  and  charge  difference  to  J. 
On  5th  of  February,  1880,  A.  declared 
the  contract  at  an  end,  bought  one  hun- 
dred and  ten  tons  of  old  iron  in  rails 
in  market,  at  $44  per  ton,  presented  his 
account  for  difference  between  that 
and  the  contract  price  to  J.,  who  re- 
fused to  pay  it.  On  20th  of  February, 
1880,  J.  received  several  car  loads  more 
of  rails  from  the  company,  and  offered 
same  to  A.,  who  refused  to  accept 
them.  Afterwards  A.  sued  J.  and  re- 
covered judgment  for  $1,750.79  and 
costs.  At  trial  several  instructions 
were  asked  for  by  each  party.  All 
were  refused  and  others  given.  For 
those  asked  for  by  defendant  and  re* 
fused,  and  those  given  by  the  court, 
see  opinion.  Of  the  former  the  first 
is  as  follows,  viz.:  "First,  the  court 
instructs  the  jury  that  if  they  believe 
that  the  contract  between  the  parties 
was  that  defendant  was  to  deliver  to 
plaintiff  one  hundred  and  fifty  tons  of 
iron  as  soon  as  he  could  get  it  from 
the  York  River  Railroad  Company, 
and  was  to  receive  $28  per  ton  there- 
for, and  that  he  did  offer  to  deliver 
to  plaintiff  so  much  of  said  iron  as 
he  received  from  the  company,  and  as 
soon  as  he  so  received  it,  and  that 
plaintiff,  after  accepting  part  of  said 
iron,  refused  to  receive  any  more,  then 


they  are  to  find  for  defendant."  The 
second  is  substantially  the  same. 
Held:  1.  The  first  and  second  instruc- 
tions asked  for  by  the  defendant,  cor- 
rectly propound  the  law,,  and  are 
founded  on  evidence  which  was  be- 
fore the  jury,  and  which  tended  to 
prove  the  case  therein  supposed,  and 
should  have  been  given.  2.  It  is  un- 
necessary to  notice  the  other  instruc- 
tions asked  for  by  the  defendant.  3. 
The  instructions  given  by  the  court, 
are,  in  the  abstract,  correct,  but  are 
predicated  upon  evidence  not  before 
the  jury,  and  tended  to  mislead  and 
confuse  them.  Smith  v.  Snyder,  77 
Va.   432. 

XIV.  Evidence. 

See  the  title  EVIDENCE,  vol.  5,  p. 
295,  and  references  given. 

Relevancy. — In  an  action  by  a  vendee 
against  his  vendor  to  recover  damages 
for  a  breach  of  a  contract  for  the  sale 
of  growing  trees,  evidence  that  five 
years  after  breach  the  vendor  con- 
veyed a  portion  of  the  land  on  which 
the  trees  were  standing  to  a  third  per- 
son is  irrelevant,  and  should  be  ex- 
cluded. Stuart  V.  Pennis,  100  Va.  613, 
42  S.  E.  667. 

Best  and  Secondary  Evidence. — H. 
contracts  to  sell  to  M.  not  less  than  200 
and  not  more  than  300  good  fat  hogs, 
each  to  weigh  not  less  than  180  lbs. 
gross;  to  be  delivered  at  G.  by  the  8th 
of  December,  and  to  be  weighed  at  the 
scales  at  G.  And  M.  binds  himself  to 
pay  to  H.  for  the  said  hogs,  when 
weighed,  13  1-2  cents  per  pound  gross 
weight,  part  cash  and  part  in  twenty 
days.  H.  has  at  G.  on  the  8th  of  De- 
cember 241  good  fat  hogs,  of  which 
he  gives  M.  notice,  but  M.  declines  to 
take  them,  and  does  not  come  to  G.  on 
that  day.  H.  on  that  day  procures  R., 
the  weighmaster  at  the  scales,  and  G. 
to  weigh  the  hogs;  and  they  weigh 
them  in  16  parcels  of  from  7  to  20 
hogs  in  a  parcel,  showing  from  the  ag- 
gregate weight  of  all  and  the  weight 
of  each  parcel,  that  the  average  weight 
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Is  much  over  180  lbs.  gross.  Held,  as 
the  hogs  had  not  been  weighed  sepa- 
rately, either  at  G.  or  afterwards,  the 
opinion  of  the  witness  is  not  substi- 
tutional, but  is  original  evidence;  and 
the  best  which  under  the  state  of  facts 
is  attainable.  "To  sustain  the  last- 
mentioned  objection,  reference  has 
been  made  to  1  Greealeaf  on  Evidence, 
§  82.  The  general  rule  is  there  laid 
down,  'that  no  evidence  shall  be  re- 
ceived which  is  merely  substitutionary 
in  its  nature,  so  long  as  the  original 
evidence  can  be  had.*  This  rule 
plainly  implies  the  substitution  of 
weaker  in  the  place  of  other  and  'orig- 
inar  evidence  which  was  at  the  time 
in  existence  and  accessible,  and  evi- 
dently applies  to  cases  of  written  tes- 
timony, in  which  there  is  an  attempt 
to  use  in  the  place  of  the  'originals' 
either  copies  or  parol  proof  of  their 
contents.  In  such  cases  the  'originals,' 
if  in  existence,  must  be  produced." 
McCormick  v.  Hamilton,  23  Gratt.  561, 
575. 

Proof  of  Quality  of  Goods. — In  an 
action  to  recover  damages  for  the 
breach  of  a  contract  to  accept  and  pay 
for  ore  at  a  gpven  ^ce,  where  the 
contract  fails  to  provide  a  method  of 
determining  whether  the  ore  is  of  such 
quality  as  the  defendant  should  have 
accepted,  evidence  is  admissible  to 
show  that  it  was  of  such  quality.  In 
no  other  way  could  the  jury  determine 
whether  the  contract  had  been  broken 
or  not.  In  the  case  at  bar,  the  con- 
tract provided  that  the  quality  of  the 
ore  should  be  determined  by  certain- 
name(l  agents  of  the  buyer  and  seller, 
but  failed  to  provide  for  the  contin- 
gency of  their  disagreement,  and  hence 
evidence  of  the  quality  of  the  ore  was 
'Admissible  before  the  jury.    Alleghany 


Iron  Co.  V.  Teaford,  96  Va.  372,  31  S. 
I.   525. 

Evidence  of  Market  Value.  — See 
ante,  "Delivery  of  Goods,"  IV;  "Ac- 
ceptance of  Goods,"  V. 

The  general  rule  is,  that  where  per- 
sonal property  is  being  shipped  to  a 
certain  place  for  sale,  and  a  loss  oc- 
curs, the  measure  of  damages  is  the 
difference  between  the  price,  at  which 
the  property  was  bought,  and  its  mar- 
ket value  at  the  place,  and  at  the  time, 
where  it  should  have  been  delivered. 
But  where  the  owner  and  shipper  of 
the  property  had  contracted  to  sell  it 
in  the  place  where  it  was  to  be  deliv- 
ered, the  price,  which  was  agreed  to 
be  given  for  it,  is  the  best  evidence  of 
its  value;  and  the  measure  of  damages 
in  that  case  is  the  difference  between 
the  cost  of  the  property  and  such 
price.  Tompkins  v.  Kanawha  Board, 
21  W.  Va.  224,  citing  Boyd  v.  Gunni- 
son, 14  W.  Va.  1. 

In  an  action  to  recover  the  difference 
between  the  contract  price  and  the 
market  value  of  goods,  if  witnesses  are 
allowed  to  testify,  withotft  objection, 
as  to  the  value  of  the  goods,  it  will 
be  presumed  that  they  meant  the  mar- 
ket value.  It  is  too  late  after  verdict 
to  raise  the  objection  that  the  market 
value  has  not  been  shown.  Barnes  v, 
Morrison,  97  Va.   372,  34   S.   E.   93. 

Burden  of  Proof. — See  ante,  "Bona 
Fide  Purchasers,"  X. 

Parties  asserting  and  claiming  under 
title  by  sale  must  prove  it.  Ullman  v. 
Biddle^  53  W.  Va.  415,  44  S.  E.  280. 

Questions  of  Law  and  iPact. — See 
ante,  "Acceptance  of  Goods,"  V. 

The  question  whether  a  person  is  a 
fair  purchaser  for  a  valuable  consider- 
ation is  for  the  jury.  Fowler  v.  Lee, 
4  Munf.  37S. 


Salesmen. 

See  the  title  DRUMMERS,  vol.  4,  p.  831. 

Saloon. 

See  the   title  INTOXICATING  LIQUORS,  vol.  8,  p.  1.     As  to  billiard  sa- 
loon, see  the  title  LICENSES,  vol.  9,  p.  317. 
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SALT  WELL. — Where  a  party  in  a  written  lease  describes  the  property  as 
"the  premises  known  as  the  'Bedford  Salt  Furnace  Property/  together  with 
all  the  appurtenances  thereto  belonging,  including  six  salt  wells,  tools  and 
fixtures  of  the  same/'  there  is  no  implied  covenant  on  the  part  of  the  lessor 
that  there  are  on  said  premises  six  salt  wells  of  any  particular  productive  ca- 
pacity, or  suitable  far  the  purposes  for  which  they  are  leased.  The  court  said* 
"I  can  not  construe  the  words  'including  six  salt  wells,  tools  and  fixtures  of 
the  same/  as  implying  six  salt  wells  of  any  particular  or  peculiar  fitness  for 
the  purpose  of  supplying  salt  water  for  the  use  of  the  furnace;  neither  can 
I  hold  that  a  salt  well  which  is  accidentally  obstructed  by  the  tubing  is  not  a 
salt  well;  and,  as  we  have  seen,  if  the  well  is  out  of  repair,  in  the  absence  of 
a  special  covenant,  the  lessor  is  not  bound  to  repair,  but  the  lessee  takes  the 
property  a{   he  finds  it"     Clifton  v,  Montague,  40  W.  Va.  207,  21  S.  E.  858. 

Salvage. 

See    the    title    SHIPS  AND  SHIPPING. 

SAMEU-Ib  Madden  v.  Madden,  2  Leigh  377,  392,  it  is  said:  "The  same 
idea  is  as  stsoegly  expressed  in  the  last  clause,  where,  after  having  in  the  in- 
ternsedtate  duise  declared  that  all  his  movable  property  should  be  at  the 
entire  disposal  of  his  wife,  he  immediately  adds,  'on  her  death  the  same  shall 
be  disposed  of  as  above  mentioned/  that  is,  sold  for  the  benefit  of  his 
daughters.  Tbe  word  same,  in  the  last  clause,  refers  to  the  property  which  in 
the  preceding  clause  he  had  put  at  the  entire  disposal  of  his  wife;  viz.,  all  his 
movable  property." 

Under  the  terms  of  §  457  of  the  Code,  as  amended  by  act  approved  Jan- 
uary 28,  18t«  (acts,  1895-96,  p.  218),  real  estate  owned  by  educational  institu- 
tions is  exempt  from  taxation  where  the  proceeds  are  devoted  exclusively  to 
educational  purposes,  and  if  not  exclusively  so  used,  then  to  the  extent  that 
the  same  are  so  used.  The  word  same,  as  used  in  the  act,  refers  to  both  "pro- 
ceeds" and  "property."  Staunton  v.  Mary  Baldwin  Seminary,  99  Va.  653,  39 
S.  E.  596. 

In  Camden  v.  Creel,  4  W.  Va.  365,  367,  it  is  said:  "The  language  of  the  sur- 
vey is,  'to  the  south  bank  of  said  river,  thence  up  the  same  with  its  meanders 
492  poles  to  the  beginning.'  I  understand  this  language,  'thence  up  the  same/ 
to  mean  up  the  south  bank  to  the  beginning." 

In  Fulkerson  v.  Taylor,  10«  Va.  314,  317,  46  S.  E.  378,  it  is  said:  "It  is  true, 
as  contend d,  that  the  name  of  L.  D.  Fulkerson,  the  judgment  debtor,  is  not 
wiitten  out  in  the  index  to  the  docket  in  which  the  Baylor  judgment  is 
docketed,  yet  the  word  same  follows  the  name  of  L.  D.  Fulkerson  in  such  con- 
nection that  it  could  refer  to  and  mean  nothing  else  than  'L.  D.  Fulkerson.' 
If  it  does  not  mean  that,  it  is  without  any  signification  whatever.  Same  is  no 
one's  name.  If  not  the  usual,  it  is  a  very  common,  method  of  indexing  both 
recorded  deeds  and  docketed  judgments." 

In  contract  of  sale,  vendor  admitted  want  of  title  to  one-seventh  of  the 
land,  and,  agreeing  to  indemnify,  placed  with  vendee  $600  in  bonds,  which 
being  collected,  the  money  was  paid  to  vendor,  who  later  gave  a  trust  deed  stat- 
ing the  sale,  the  want  of  title  to  one-seventh  and  five-sevenths  of  one-seventh  of 
the  land,  the  design  to  be  that  the  deed  be  in  lieu  of  the  bonds  and  the  in- 
demnity intended  to  be  the  same  intended  by  the  contract.     In  construing  this 
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contract  the  court  said:  "Although  the  indemnity  provided  by  the  d€ed  ii 
spoken  of  as  'the  same  which  was  intended  by  the  contract'  previously 
executed,  yet  the  word  same  was  obviously  not  used  in  the  sense  for 
which  the  appellants  contend.  The  indemnity  was,  in  fact,  not  the  same. 
Under  the  contract,  the  indemnity  was  in  the  shape  of  bonds;  under  the  deed, 
the  security  was  upon  land.  Moreover,  under  the  contract,  the  iademiiity 
was  against  loss  which  might  arise  out  of  a  failure  of  title  as  to  a  one-seventh 
mterest,  whereas  the  outstanding  interests  mentioned  in  the  deed  are  a  one- 
seventh  and  five-sevenths  of  a  seventh."  Ralston  v.  Effinger,  86  Va.  1008,  1010,. 
11  S.  E.  975. 

SAMPLE.— See  the  titles  DRUMMERS^  vol.  4,  p.  833;  LICENSES,  vol.  9, 
p.  314. 

As  to  sales  by  sample,  see  the  title  SALES,  ante,  p.  1. 

In  Webber  v.  Com.,  33  Gratt.  8»8,  904,  it  is  said:  "He  is  one  'who  sells  or 
offers  to  sell  any  description  of  goods,  wares  or  merchandise  by  sample,  card, 
description,  or  other  representation,  verbal  or  otherwise,  or  any  agent  for  the 
sale  or  collection  of  orders  by  sample  or  description  list,  such  as  is  prescribed 
by  the  C.  O.  D.  supply  company  of  America,  or  any  similar  company.'  The 
word  'sample,  both  in  its  legal  and  popular  acceptation,  means  that  which  is 
taken  out  of  a  large  quantity  as  a  fair  representation  of  the  whole — a  part 
shown  as  a  specimen.*  Indeed  upon  the  weU-known  maxim  of  noscitur  a 
sociis,  the  word  sample  in  its  connection  with  card'  or  'representation,'  shows 
what  was  intended  by  the  legislature." 

Sample  Merchant.  —  In  White  v.  Com.,  78  Va.  484,  485,  it  is  said:  "A 
sample  merchant  is  one  who  sells,  or  offers  to  sell,  any  description  of  goods, 
wares,  or  merchandise  by  sample,  card,  description,  or  other  representation, 
verbal  or  otherwise,  or  who  acts  as  agent  for  the  sale  or  collection  of  orders 
by  sample  or  description  list,  such  as  is  furnished  by  the  C.  O.  D.  supply  com- 
pany of  America,  or  any  similar  company."  See  also,  the  title  LICENSES, 
vol.  9,  p.  314. 

Sanity. 

Sec   the   titles  INSANITY,  vol.   7,  p.   668;   TESTAMENTARY    CAPACITY. 

SATISFACTION.— See  the  title  ACCORD  AND  SATISFACTION,  vol.  1. 
p.  81. 

Where,  by  a  contract,  brick  are  to  be  made  of  certain  kind  and  character, 
"to  the  satisfaction  of  the  general  superintendent  of  said  company  or  his  au- 
thorized representatives,"  the  right  of  rejection  by  the  superintendent  is  abso- 
lute, and  his  reasons  can  not  be  investigated  if  in  good  faith;  that  is,  not 
fraudulent.  Barrett  v.  Raleigh  Coal,  etc.,  Co.,  51  W.  Va.  416,  41  S.  E.  fW. 
See  also,  Osborne  v.  Francis,  38  W.  Va.  312,  18  S.  E.  591,  45  Am.  St.  Rep.  859. 
And  see  the  title  SALES,  ante,  p.  1. 

Satisfaction  of  Court. — Where  a  county  court  made  a  contract  for  mak- 
ing a  road  and  building  a  bridge  according  to  certain  specifications,  and 
added,  "to  the  satisfaction  of  the  court,"  it  means  that  it  must;  be  done  accord- 
ing to  the  specifications,  and  that  -would  be  to  the  satisfaction  of  the  court. 
In  such  case,  in  a  suit  by  the  contractors  for  damages  for  breach  of  the  con- 
tract, the  declaration  need  not  allege,  that  the  work  was  done? "to  the  satisfac- 
tion of  the  court."  Kinsley  v.  Morwrigalia  County  Court,  J  31  W.  Va.  464,  T  S. 
E.  445. 


Satisfaction  and  DiscKar^e  of  Judgments. 

Sec  the  title  JUDGMENTS  AND  DECREES,  vol.  8,  p.  579. 

Satisfaction  of  Execution. 

Sec  the  title   EXECUTIONS,  vol.   6,  p.  464. 

Satisfaction  of  Mortgages  and  Deeds  of  Trust 

See  the  title  MORTGAGES  AND  DEEDS  OF  TRUST,  vol.  10,  p.  72. 

Savings  BanKs. 

See  the  title  BANKS  AND  BANKING,  vol.  2,  p.  325. 

Scaling  Debts. 

See  the  title  PAYMENT,  vol.  11,  p.  27. 

Scaling  Lai^s. 

Sec  the  title  PAYMENT,  vol.  11,  p.  48. 

Scaling  Logs. 

See  the  title  LOGS  AND  LOGGING,  vol  9,  p.  471. 
Scandal  and  Impertinence. 

See   the  titles   ANSWERS,   vol.   1,   p.    399;     PLEADING,    vol.    11,    p.     231. 

ScHedule. 

See   the  titles  ASSIGNMENTS   FOR   THE   BENEFIT   OF   CREDITORS, 
vol.  1,  p.  808;  BANKRUPTCY  AND  INSOLVENCY,  vol.  2,  p.  251. 

ScKool  Funds. 

See  the  title  SCHOOLS. 

ScKool  Lands. 

See  the  title  SCHOOLS. 

SCHOOLS, 

L  Private,  8S. 
IL  Public  School  System,  86. 

A.  Establiihment,  M. 

B.  AathoritiM  to  AAninitter,  86. 

1.  In  General,  86. 

2.  Board!  of  Bdvcation,  86. 

a.  State,  86. 

(1)  How  CMsUtnted,  86. 

(2)  Powers  aad  Dutiea,  86. 

b.  District  aad  Const  j,  8T. 

U)  How  Constitnted,  87. 
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(2)  Truateest  87. 

a  a.  lu  Geaeral,  87. 
bb.  Term  of  Office,  87. 
cc.  Vacancies,  87. 

(3)  MeetinfiTs,  88. 

(4)  Powera  and  Dutiea,  89. 

(5)  Remedies,  91. 

aa.  Mandaaitta,  91. 
bb.  Prohibition,  92. 
cc.  Injuactions,  92. 
dd.  Suit  in  Equity,  92. 
3.  Connty  Superintendents,  93. 

a.  Term  of  Office,  93. 

b.  Powers  and  Dutiea,  93. 

C.  Districts,  94. 

D.  Teachers,  95. 
B.   Pupils,  95. 
F.  Taxes,  96. 

1.  Property  Snbject,  96. 

2.  Lrevy,  %. 

a.  By  Whom  Made,  96. 

b.  For  Text  Books.  97. 

3.  Collection,  97. 

a.  By  Whom  Made,  97. 

b.  What  Received  in  Payment,  98. 

c.  Injunction  to  Restrain,  98. 

d.  Remedies  for  E^nforcement  and  Collection,  98. 
C  Funds,  98. 

1.  Apportionment,  98. 

2.  Manag^ement,  98. 

3.  To  What  Schools  Applicable,  96. 

4.  Disbursement,  99. 

a.  In  VirgrinU,  99. 

b.  In  West  Virginia,  99. 

5.  Action  for  Recovery,  100. 

CROSS  REFERENCES. 

See  the  titles  COLLEGES  AND  UNIVERSITIES,  vol.  2,  p.  848;  PUBLIC 
LANDS,  vol.  11,  p.  418;  PUBLIC  OFFICERS,  vol.  11,  p.  461;  SHERIFFS 
AND    CONSTABLES 

For  the  subject  of  the  sale  of  lands  forfeited  for  delinquent  taxes  by  school 
commissioners  in  West  Virginia,  see  the  title  TAXATION. 


I.  Private. 

Proper  Party  to  Suit.— B.  by  will 
gave  land  and  personal  estate  for  the 
establishment  and  support  of  a  private 
school,  and  appointed  trustees  to  carry 
out  his  devise,  -  with  power  to  fill  va- 
cancies in  their  body.  L.  was  ap- 
pointed one  of  the  trustees  and  presi- 
dent of  the  board  and  he  was  also 
executor.     L.   settled  his  accounts  be- 


fore a  commissioner,  showing  a  bal- 
ance in  his  hands.  He  died  during  the 
war,  and  the  then  acting  trustees  filed 
their  bill  against  his  administrator  and 
sureties  to  recover  the  money  in  his 
hands.  It  was  held,  that  the  trustees 
could  maintain  the  suit,  but  an  act  hav- 
ing been  passed  since  it  was  com- 
menced incorporating  the  institution, 
the     corporation     should     be    made     a 
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party  and  the  decree  should  be  for  the 
payment  of  tiie  money  to  the  corpora- 
tion.    Kelly  V.  Love,  20  Gratt.   124. 

II.  Public  School  System. 

A.  ESTABLISHMENT. 

Submission     o{      Establishment     to 

Vote.— The  first  section  of  the  act 
passed  March  5,  1846,  entitkd  "An  act 
for  the  establishment  of  a  district 
school  system,"  only  requires  two- 
thirds  of  the  "legal  voters"  of  a  county, 
who  shall  cast  their  votes,  to  authorize 
the  act  to  be  carried  into  execution  in 
that  county.  Literary  Fund  v.  Dalby, 
4   Gratt.   528. 

Where  an  act  is  passed  providing 
for  the  establishment  of  a  free  school 
in  a  particular  district  in  a  county,  and 
it  provides  that  it  shall  not  be  carried 
into  effect  until  the  people  of  the  dis- 
trict shall  by  a  vote  taken  for  the  pur- 
pose, approve  it,  a  majority  of  the  peo- 
ple of  the  district  having  approved  it 
by  their  vote,  the  act  is  valid  and  con- 
stitutional.    Bull  V.  Read,  13  Gratt.  78. 

Citizens  •£  District  May  File  Bill  to 
Test  Validity  of  Act.— A  statute  hav- 
ing provided  for  a  system  of  free 
schools  in  a  particular  district  in  a 
'County,  and  provided  for  commission- 
ers to  establish  and  manage  the 
schools,  some  of  the  inhabitants  may 
file  a  bill  in  behalf  of  themselves  and 
other  inhabitants,  to  test  the  validity 
of  the  act,  and  the  propriety  of  the 
proceedings  of  the  commissioners  un- 
<ier  it.  Bull  v.  Read,  13  Gratt.  78.  See 
the  title  STATUTES. 

What  Schools  Part  of  System— State 
Female  Normal  School — The  act  ap- 
proved March  7,  1884,  establishing  the 
State  Female  Normal  School  at  Farm- 
ville  was  within  the  legislative  pow- 
ers of  the  general  assembly.  State 
Female  Normal  School  v.  Auditors,  79 
Va.  233. 

High  Schools.— The  Bedford  High 
School  constitutes  a  part  of  the  free 
school  system  of  the  state.  The  cor- 
7>orators  are  the  superintendent  of 
schools    of    Bedford    county,    and    the 


clerks  of  the  several  district  school 
boards  of  that  county.  It  is  placed 
under  the  supervision  of  the  superin- 
t^adent  of  public  instruction,  and  is 
one  of  the  class  of  "higher  grades  of 
schools'*  referred  to  in  §  9,  art.  8,  of 
the  constitution,'  and  is  not  within  the 
limitation  imposed  by  §  8,  art.  8,  as  to 
the  disposition  to  be  made  of  the  an- 
nual tax  laid  by  the  general  assembly 
upon  the  property  of  the  state  for 
public  free  school  purposes,  and  there- 
fore the  act  incorporating  the  Bedford 
High  School  is  constitutional.  Acts, 
1»94,  p.  651.  Supervisors  v.  Bedford 
High  School,  92  Va.  292,  23  S.  E.  299. 
Hairs  Free  SchooL—Hairs  Free 
School,  incorporated  by  the  act  of  as- 
sembly passed  February  6,  1846,  is  no 
part  of  the  public  free  school  system 
contemplated  by  the  constitution. 
Hall's  Free  School  Trustees  zf.  Home, 
80   Va.   470. 

B.    AUTHORITIES    TO    ADMINIS- 
TER. 

1.  In  General 

Acts,  1869-70,  ch.  259,  §  2,  declares 
that  the  public  free  school  system 
shall  be  administered  by  a  board  of 
education,  a  superintendent  of  public 
instruction,  county  superintendents  of 
schools,  and  district  school  trustees. 
Kilpatrick  v.  Smith,  77  Va.  347.  See 
now  Va.   Code,  1904,  §  1428. 

2.  Boards  of  Education, 
a.  State. 

(1)  How  Constituted. 

The  constitution,  art.  8,  §  2,  consti- 
tutes the  governor,  attorney  general, 
and  superintendent  of  public  instruc- 
tion a  board  of  education  for  the  state. 
Childrey  v,  Rady,  77  Va.  518;  Kilpat- 
rick  V.  Smith,  77  Va.  '47.  But  see 
now  Va.  Code,  1904,  §  1429. 

(2)  Powers  and  Duties. 

To  Appoint  and  Remove  School 
District  Trustees.— The  act  approved 
July  11,  1870  (Code,  1873,  ch.  78,  §  7, 
cl.  4),  prescribes  the  duties  of  the 
state  board  of  education,  among  which 
is    that   of    appointing   and    removing 
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district  school  trustees,  until  otherwise 
provided.  Kilpatrick  v.  Smith,  77  Va. 
347.  And  in  Childrcy  v.  Rady,  77  Va. 
518,  this  power  is  held  to  apply  to 
cities  and  towns  as  well  as  to  counties. 

As  to  powers  and  duties  of  state 
board  of  education,  see  now  Va.  Code, 
1904,  §  1433. 

To  Fill  Vacancies  in  County  or  City 
Superintendent. — The  state  board  of 
education  is  vested  by  the  constitution 
with  power  to  fill  vacancies  arising  in  i 
the  office  of  county  or  city  superintend-  ' 
ent  for  an  unexpired  term.  Roller  v. 
Jordan,  1  Va.  Dec.  607.  See  post,  "Va- 
cancies,"  IT,  B,  2,  b,   (2),  cc. 

The  office   of   county   superintendent 
of   county   free   schools   is   a    constitu- 1 
tional  office,  and  the  power  of  removal 
from  that  office  is  expressly  lodged  by 
the  constitution  with  the  board  of  ed- 
ucation, for  cause  and  upon  notice  to 
the    incumbents,    subject    to    confirma- 
tion by  the  senate.     Pendleton  v.  Mil- 
ler,   82   Va.   390. 
b.  District  and  County. 
(1)  How  Constituted. 

In  Virginia. — As  to  district  school 
bowds,  see  Va.  Code,  1904,  §  1462.  As 
to  county  school  boards,  see  Va.  Code, 
1904,  §  1441. 

In  West  Virginia. — The  board  of  ed- 
ucation of  a  school  district,  composed 
of  the  president  of  the  board  of  edu- 
cation and  two  commissioners,  is  a 
public  corporation,  created  by  statute 
(Code.  §  7,  ch.  45)  with  functions  of  a 
public  nature  expressly  given,  and  hav- 
ing no  other;  and  therefore  it  can  ex- 
orcise no  power  not  expressly  con- 
ferred or  fairly  arising  by  necessary 
implication,  and  it  can-  exercise  its 
functions  in  no  other  mode  than  in  that 
prescribed  or  authorized  by  the  stat- 
ute. Honaker  v.  Board  of  Education, 
42  W.  Va.  170,  24  S.  E.  544;  Shinn  v. 
Board  of  Education,  39  W.  Va  497.  20 
S.  E.  604,  610;  Pennsylvania,  etc.,  ^od 
Co.  V.  Board  of  Eduotion  20  W.  Va. 
:'»60;  Canby  v.  Board  >f  Educ.  Mon,  19 
W.  Va.  93.  See  Kuhn  v.  Board  of  Edu- 
cation, 4  W.  Va.  499. 


(2)    Trustees, 
aa.   In  General 

Oath  of  Office  Condition  Precedent. 

— School  trustees  are  required  to  take 
and  subscribe  the  oath  of  office  as  a 
condition  precedent  to  entering  on  the 
discharge  of  their  official  duties,  and 
their  failure  to  take  it  within  the  pre- 
scribed time  vacates  their  trusteeship. 
If  the  city  council  fails  to  act  within 
the  time  prescribed,  it  becomes  the 
duty  of  the  board  of  education  to  ap- 
point, and  such  appointees  become  the 
lawful  trustees  of  the  city.  Owens  v. 
O'Brien,  78  Va.  116.  See  Childrey  v, 
Rady,  77  Va.  518,  which  is  approved 
and  which  rules  the  case  at  bar. 

bb.  Term  of  Office. 

Without  classification,  there  could  be 
no  regular  plan  of  succession  to  trus- 
teeships. At  the  end  of  three  years 
from  the  original  appointment,  the 
term  of  office  of  all  trustees  expires. 
Childrey  v.  Rady,  77  Va.  518;  Kilpat- 
rick V.  Smith,  77  Va.  347. 

cc.  Vacancies. 
How   Filled— Prior    to    January   11, 

1877.— Prior  to  January  11,  1877,  the 
duty  of  appointing  and  removing 
school  trustees  was  devolved  on  the 
state  board  of  education  by  Code,  1873. 
ch.  78,  §  7,  cl.  4.  McTeer  v.  Caldwell, 
77  Va.  596.  See  ante,  "Powers  and 
Duties,"  II,  B,  2,  a,  (2). 

Acts,  1870-71,  ch.  308,  §  3,  make  each 
city  ward  a  school  district.  Section 
seven  provides  that  all  vacancies  may 
be  supplied  at  any  time  within  sixty 
days  after  occurrence,  by  the  city  coun- 
cil, which  shall  divide  the  trustees  into 
three  classes,  to  hold  office,  one,  two 
and  three  years  respectively,  and  en- 
acts that,  "should  the  city  council  in 
any  case  fail  to  act  within  the  time 
prescribed,  it  shall  be  the  duty  of  the 
board  of  education  to  fill  the  vacancy 
or  vacancies  without  further  delay." 
Kilpatrick  v.  Smith,  77  Va.  347. 

The  act  creating  the  office  of  school 
trustee  requires  the  state  board  of  edu- 
cation to  appoint  in  the  first  instance. 
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and  in  case  of  vacancies  occurring  au- 
thorizes the  city  council  to  supply 
them,  if  done  within  sixty  days,  not 
after;  but  if  not  done  within  that  time, 
then  the  express  requirement  is  that 
the  state  board  shall  act.  Kilpatrick 
V,  Smith,  77  Va.  347.  See  Va.  Code, 
1904,  §  1528. 

Since  January  11,  1877.— By  acts, 
1876-77,  ch.  12,  p.  9,  cl.  4,  §  7,  ch.  78, 
Code,  1873,  was  repealed,  and  the  power 
of  appointing  and  removing  school  dis- 
trict trustees  was  vested  in  a  "school 
trustee  electoral  board,"  to  be  com- 
posed of  the  county  superintendents  of 
schools,  the  county  judge,  ^od  the  at- 
torney for  the  commonwealth  in  each 
county.  McTeer  v.  Caldwell,  77  Va. 
596.  See  also,  Va.  Code,  1904,  §§  1454, 
1455. 

By  act  approved  January  11,  1877 
(acts,  1876-77,  ch.  12,  p.  9)  said  clause 
4  is  repealed  as  to  counties,  and  the 
power  of  the  board  of  education  to 
appoint  and  remove  trustees  therein 
ceased  after  July  1,  1877;  but  not  so  as 
to  cities  and  towns,  as  to  which  the 
then  law  still  prevails  and  is  found  in  ' 
Code,  1873,  ch.  79,  §  7.  By  said  §  7, ! 
the  right  of  the  board  of  education  is 
recognized  to  appoint  originally  all  the 
school  trustees  in  cities.  The  city 
councils  are  authorized  to  supply  any 
vacancies  which  may  exist  or  occur 
in  the  school  board  within  sixty  days 
after  their  occurrence,  provided,  how- 
ever, the  city  council  as  soon  as  prac- 
ticable after  the  passage  of  this  act, 
(March  31st,  1871),  shall  designate 
which  of  the  trustees  then  in  office 
shall  go  out  at  the  end  of  one,  which 
at  the  end  of  two,  and  which  at  the 
end  of  three  years.  That  section  con- 
cludes thus:  Should  the  city  council 
in  any  case  fail  to  act  within  the  time 
prescribed  (sixty  days)  "it  shall  be  the 
duty  of  the  board  of  education  to  fill 
the  vacancy  or  vacancies  without 
further  delay."  Childrey  v,  Rady,  77 
Va.  518.  See  also,  Va.  Code,  1904,  § 
1528. 

In  McTeer  v,  Caldwell,  77  Va.  596,  it 


was  held,  that  Evansham  school  dis- 
trict is  not  a  city  of  the  first  or  second 
class  mentioned  in  §  2,  ch.  79,  Code, 
1873,  but  is  a  mere  school  district  in  a 
county,  such  as  is  contemplated  by  the 
act  approved  February  13,  1877.  In 
the  former  case  the  school  trustees  of 
that  district  must  be  appointed  by  the 
"school  trustee  electoral  board"  of 
Wythe  county;  in  the  latter  case  the 
school  trustees  must  be  appointed  by 
the  town  council  of  Wytheville. 

Under  the  act,  approved  February 
13,  1877,  incorporated  towns  having 
over  five  hundred,  and  less  than  five 
thousand  inhabitants,  if  the  council  of 
such  town  so  elect,  shall  constitute  a 
separate  school  district;  and  such  coun- 
cil shall  have  the  power  to  appoint 
three  school  trustees,  to  serve  one,  two 
and  three  years,  respectively,  and  an- 
nually thereafter  it  shall  appoint  a 
school  trustee  to  serve  three  years.  So 
that  where  the  town  council  of  A.,  an 
incorporated  town  then  of  more  than 
500  and  less  than  5,000  inhabitants,  on 
September  21,  1882,  organized  the 
town  into  a  separate  school  district  and 
elected  K.  and  two  other  trustees 
therefor,  who  duly  qualified  and  or- 
ganized as  the  board  of  school  trustees 
for  the  town  of  A.  in  the  county  of  H. 
On  February  19,  1883,  P.  and  two  oth- 
ers, who  had  been  duly  appointed, 
qualified  and  organized  as  the  board  of 
school  trustees  for  district  No.  3  vn 
the  county  of  H.,  which  district  cm- 
braced  the  town  of  A.  before  its  erec- 
tion into  a  separate  school  district.  P. 
and  his  two  associates  presented  their 
petition  for  a  mandamus  to  compel  K. 
and  his  two'  associates  to  restore  to 
them  control  of  that  part  of  district 
No.  3  embraced  within  the  limits  of 
the  town  of  A.  Under  the  statute  as 
above  set  out  the  writ  of  mandamus 
was  denied.  Pumphrey  v.  Brown,  77 
Va.  569. 

(8)    Meetings. 

Necessity  for  Notice. — A  meeting  of 
two  members  of  a  board  of  education. 
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at  a  time  as»d  place  of  which  no  notice 
was  given  to  the  other  member,  aad 
at  which  he  was  not  present,  is  not  a 
legal  meeting,  and  any  attempted  of- 
ficial aet  thereat  is  null  and  void.  Cun- 
ningham V.  Board  of  Education,  53  W. 
Va.  318,  44  S.  E.  129;  Pennsylvania, 
etc,  Rod  Co,  V.  Board  of  Education, 
«)  W.  Va.  360. 

Neccwity  for  Quomm. — A  board  of 
education  can  perform  official  acts  only 
when  a  quorum  thereof  are  assembled 
as  a  board,  by  due  notice  to  all  mem- 
bers, except  that  the  president  and 
secretary  may  sign  orders  upon  the 
sheriff  for  any  sum  of  money  which 
may  have  been  already  ordered  to  be 
paid.  Section  6,  ch.  45,  Code,  1899. 
Cunningham  v.  Board  of  Education,  53 
W.   Va.  318,  44  S.   E.   129. 

Under  §  13,  ch.  45,  of  the  Code  as 
it  stood  in  the  edition  of  1887,  school 
trustees  had  no  power,  as  individuals 
to  appoint  teachers.  Such  trustees 
could  only  appoint  at  a  meeting  of 
which  all  trustees  had  notice,  and  at 
least  two  of  the  trustees  must  concur 
in  the  appointment  and  the  appoint- 
ment must  be  made  in  writing.  Casto 
V.  Board  of  Education,  38  W.  Va.  707, 
18  S.  E.  »23.  See  post,  "Powers  and 
Duties,"  II,  B,  2,  b,  (4). 
(4)    Powen  and  Dnties. 

As  to  the  present  law  in  Virginia  on 
the  powers  and  duties  of  county  boards 
of  education,  see  Va.  Code,  1904,  § 
1447. 

In  GeneraL — Boards  of  education  are 
charged  with  the  general  control  and 
supervision  of  the  schools,  and  are 
responsible  for  their  efficiency  and 
proper  conduct  Board  of  Education 
V.  Holt,  51  W.  Va.  435,  41  S.  E.  337; 
Hassinger  v.  Holt,  47  W.  Va.  348,  34 
S.  E.  728. 

Duties  Are  MinisteriaL — The  duties 
of  a  board  of  education  in  the  manage- 
ment and  control  of  graded  schools 
which  have  been  established  in  its  dis- 
trict are  essentially  ministerial.  Hass- 
inger V.  Holt,  47  W.  Va.  348,  34  S.  E. 
728. 


To  Assign  White  and  Colored  Races 
to  Their  Proper  Schools.— It  is  the 
duty  of  school  boards  to  assign  white 
children  to  white  schools  and  colored 
children  to  colored  schools,  but 
whether  a  child  is  white  or  colored  is 
a  fact  to  be  determined  by  the  board. 
Eubank  v.  Boughton,  98  Va.  499,  36 
S.  E.  529.  But  see  now  Va.  Code,  1904, 
§§    1439,    1466,    1492. 

As  to  the  right  of  appeal  from  the 
decision  of  the  board,  see  post,  "Pow- 
ers and  Duties,"  II,  B,  3,  b. 

The  law  in  this  state  does  not  au- 
thorize boards  of  education  to  dis- 
criminate between  white  and  colored 
schools  in  the  same  district  as  to  length 
of  term.  Williams  v.  Board  of  Educa- 
tion, 45  W.  Va.  199,  31   S.   E.  985. 

To  Levy  Tsxes. — In  Canby  v.  Board 
of  Education,  19  W.  Va.  93,  the  schools 
of  each  school  district  shall  be  kept 
up  and  supported  by  taxes  imposed  by 
the  board  of  education  upon  the  tax- 
able property  of  each  school  district, 
that  in  fact  all  school  house  sites,  etc., 
shall  be  acquired,  built  and  paid  for 
in  the  same  manner.  To  this  end  the 
board  of  education  of  each  district  is 
given  plenary  power  to  levy  taxes. 
See  also.  Bull  v.  Read,  13  Gratt.  78. 
See  post,  "Taxes,"  II,  F.  See  also, 
the  title  TAXATION. 

To  Acquire  Property  and  Erect 
School  Houses. — In  Canby  v.  Board 
of  Education,  19  W.  Va.  93,  it  is  held: 
"The  law  authorizes  the  board  to  ac- 
quire real  property  for  sites  for  public 
school  purposes,  and  to  cause  to  be 
built  thereon  the  necessary  school 
houses  and  the  building  of  these  school 
houses  must  be  by  contract  made  by 
the  authority  of   the  board." 

Where  school  commissioners  are  au- 
thorized to  establish  schools  and  levy 
taxes  sufficient  to  defray  the  taxes 
thereof,  they  may  build  school  houses 
and  levy  sufficient  taxes  to  pay  for 
them.     Bull  v.   Read,   13   Gratt.   78. 

In  Canby  v.  Board  of  Education,  19 
W.  Va.  93,  it  is  held,  that  a  party 
contracting  to  build  school  houses  can 
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not  be  supposed  to  build  upon  the 
credit  of  the  property  acquired  and 
held  by  the  board  for  school  purposes, 
but  he  must  be  supposed  to  look  to 
the  building  fund  for  the  payment  and 
to  his  right  under  the  law  to  compel 
the  board,  if  the  building  fund  pro- 
vided for  the  purpose  by  levy  made  by 
the  board  be  insufficient,  to  provide 
for  its  payment  by  a  sufficient  levy. 

To  Provide  Appliances — Maps  and 
Charts. — ^The  board  of  education  may 
under  the  head  of  "appliances"  pro- 
vide for  the  school  houses  maps  and 
charts;  but  it  must  be  made  to  appear 
that  they  are  not  mere  school  books  in 
some  other  form  or  under  some  other 
name,  but  something  of  which  a  few 
will  answer  the  needs  of  all,  suitable 
to  the  school,  and  reasonably  neces- 
sary to  enable  the  teacher  to  impart 
instruction  to  the  pupils  more  effi- 
ciently in  such  branches  as  are  required 
to  be  taught.  Honaker  v.  Board  of 
Education,  42  W.  Va.  170,  24  S.  E.  544. 

To  Make  Contracts — Extent  of  Au- 
thority.— All  who  deal  with  the  board 
of  education  are  charged  with  notice 
of  the  scope  of  their  authority  and  that 
they  can  bind  their  district  only  to  the 
extent  and  by  such  contracts  as  are  ex- 
pressly authorized  by  law.  Honaker 
V.  Board  of  Education,  42  W.  Va.  170, 
24  S.   E.  544. 

By  Authorised  Agents. — As  the  board 
of  education  can  be  expressly  bound 
only  by  joint  and  corporate  acts,  so  it 
is  only  from  such  acts,  done  either  by 
the  board  as  a  body,  or  by  its  duly  au- 
thorized agents,  that  any  implication 
can  be  made  binding  it  in  law.  Penn- 
sylvania, etc..  Rod  Co.  V.  Board  of  Ed- 
ucation,  20  W.   Va.   360. 

By  the  President. — Where  the  presi- 
dent of  a  board  of  education  in  his  of- 
ficial capacity  makes  a  contract  for  the 
benefit  of  the  public  schools,  such  con- 
tract is  not  his  individual  contract,  and 
it  can  not  be  sued  on  as  such,  but  it  is 
the  contract  of  the  board  of  education 
of  which  he  is  the  agent.  Carper  v. 
Cook,  39  W.  Va.  346,  19   S.   E.  379. 


By  Individual  Members  of  the  Board. 

— The  members  of  the  board  of  educa- 
tion, acting  individually  and  separately, 
and  not  as  a  board,  can  not  accept  a 
proposal  or  make  any  contract  what- 
ever that  will  bind  the  corporation. 
Honaker  v.  Board  of  Education,  42  W. 
Va.  170,  24  S.  E.  544;  Pennsylvania, 
etc.,  Rod  Co,  V.  Board  of  Education, 
20  W.  Va.  360. 

Contract  Exceeding  Amount  of 
Quota  of  School  Funds. — Where  a  con- 
tract between  a  board  of  education  and 
contractors,  for  building  a  school 
house,  fixes  a  sum  as  the  contract 
price  which  may  exceed  the  amount 
of  money  available  under  §  45,  ch.  45, 
of  the  Code  of  1891  (making  unlawful 
a  contract  in  any  year  for  the  expendi- 
ture of  more  than  the  aggregate 
anvotmt  of  the  district  quota  of  the 
general  school  fund)  for  a  fiscal  year, 
but  which  contains  a  provision  that  no 
liability  shall  be  imposed  by  such  con- 
tract on  the  board  for  anything  be- 
yond the  sum  lawfoHy  available  under 
that  section,  so  as  to  prevent  the  con- 
tractors recovering  from  the  board 
anything  beyond  such  sum,  the  con- 
tract is  not  unlawful  under  such  section 
so  as  to  prevent  the  board  from  paying 
upon  it  such  money  as  is  applicable  un- 
der said  section.  Davis  v.  Board  of 
Education,  38  W.  Va.  382, 18  S.  E.  588. 

Illegal  Where  Member  Has  Pecuni- 
ary Interest  in  Subject. — A  contract  of 
sale  to  a  board  of  education  of  articles 
for  use  in  a  free  school,  made  by  a 
member  of  the  board  of  education,  is 
void  and  not  enforceable,  because  it 
violates  §  57,  ch.  45,  Code,  1899,  which 
provides,  "No  school  officer,  or 
teacher  of  any  free  school.  «?hall  act  as 
agent  for  any  author,  publisher,  book- 
seller, or  other  person,  to  introduce,  or 
recommend  the  use  of  any  book,  ap- 
paratus, furniture  or  other  article,  in 
the  free  schools  of  this  state  *  *  *." 
Poling  V.  Board  of  Education,  56  W. 
Va.   251,   49   S.   E.   148. 

Member  Accepting  Anything  of 
Value. — ^The    giving    of    anything     of 
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value  to  a  commissioner  of  the  board 
of  education  of  the  school  district,  in- 
tended  to   influence   him    in    the    dis- 
charge of  a  legal  duty,  or  his  receiv- 
ing anything  of  value  in  corrupt  pay-  ; 
nient  of  an  official  act  done  or  to  be  | 
done,  renders  void  any  contract  to  the  ' 
making  of  which  he  was  thus  induced 
in   whole   or   in   part,   directly    or    in- 
directly, and   to   the  validity   of  which 
his  vote  or  assent  was  necessary.   Hon- 
aker  v.  Board  of  Education,  42  W.  Va. 
170.  24   S.   E.   544. 

Where  a  school  commissioner  of  a 
district  is  notified  to  attend  an  ad- 
journed meeting  of  the  board  of  edu- 
cation set  to  pass  upon  a  proposed 
contract  for  the  purchase  of  certain 
charts  for  the  public  schools  of  their 
district,  and  refuses  to  go  until  the 
agent  selling  the  charts  hands  him 
$2.50  in  money  to  pay  him  for  his  time 
and  reimburse  for  loss  sustained  by 
closing  his  business;  he  then  attended 
the  meeting,  and  he  and  the  president 
voted  for  making  the  purchase  and 
signed  the  contract,  but  the  third  com- 
missioner voted  against  it  and  refused 
to  sign  the  contract.  It  was  held,  such 
a  contract,  thus  procured  and  made  is 
against  public  policy,  and  void,  for 
want  of  the  sanction  of  a  competent 
majority  of  the  board  to  make  it.  Hon- 
aker  v.  Board  of  Education,  42  W.  Va. 
170,  24  S.  E.  544. 

To  Appoint  Teachers. — Under  §  13, 
ch.  45,  of  the  Code  of  1887,  school 
trustees  had  no  power,  as  individuals, 
to  appoint  teachers.  Such  trustees 
could  only  appoint  at  a  meeting  of 
which  all  the  trustees  had  notice,  and 
at  least  two  of  the  trustees  must  con- 
cur in  the  appointment  and  the  ap- 
pointment n  ust  be  in  writing.  Casto 
c'.  Hoard  of  Edncntion,  7,^  W.  Va.  707, 
J  8  S.*  E.  923;  Wintz  v.  Board  of  Edu- 
cation, 28  W.  Va.  227. 

Under  §  13  of  ch.  45  of  the  Code  as 
amended  by  ch.  15  of  the  acts  of  1881, 
the  trustees  of  a  subdistrict  are  com- 
pelled to  submit  the  appointment  of 
-all   teachers  to  the  board  of  education, 


if  in  session,  and,  if  not  in  session  to 
the  president  of  the  board  for  ap- 
proval; and  the  appointment  is  not 
complete  without  such  approval.  Wintz 
V.  Board  of  Education,  28  W.  Va.  227. 

To  Estimate  Expenses.— Under  § 
45,  ch.  45,  of  the  Code  of  1891,  the 
value  of  a  school  house  and  site  yet 
unsold,  though  the  board  of  education 
intends  to  sell  it,  cannot  be  taken  into 
consideration,  in  estimating,  for  con- 
tracts and  expenditures,  the  amount  of 
money  available  in  the  fiscal  year  for 
contracts  and  expenditures  Davis  v. 
Board  of  Education,  38  W.  Va.  382,  18 
S.  E.  588. 

Cannot  Incur  Debt  to  Bind  Fund  of 
a  Subsequent  Year. — As  a  board,  the 
board  of  education  cannot  incur  any 
debt  to  be  paid  out  of  school  money 
of  any  subsequent  year.  Honaker  v. 
Board  of  Education,  42  W.  Va.  170,  24 
S.   E.   544. 

(5)    Remedies, 
aa.   Mandamus. 

In  General.— If  a  board  of  education 
refuses  to  do  an  act  required  by  stat- 
ute to  be  done  at  a  particular  time,  and 
the  act  is  such  that  the  board  could  be 
compelled  by  mandamus  to  perform  it, 
the  board  may  afterwards  on  its  own 
motion  do  the  act.  Board  of  Educa- 
tion V.  Monongahela  Co.,  16  W.  Va. 
527.  See  the  title  MANDAMUS,  vol. 
9,   p.   508. 

When  the  Action  Lies — To  Compel 
Board  to  Act  on  Claim. — When  a 
board  of  education  refuses  to  allow  or 
disallow  a  claim  for  supplies,  and  re- 
fuses to  consider  it  at  all,  mandamus 
lies  to  compel  it  to  act  upon  the  claim, 
but  not  to  control  it  in  so  doing,  or  to 
compel  an  allowance  of  the  claim  or 
the  issuance  of  an  order  therefor.  Pol- 
ing V.  Board  of  Education,  50  W.  Va. 
374,   40    S.    E.   357. 

To  Compel  Special  Levy. — Under 
the  act  of  the  legislature  passed  April 
12,  1873,  entitled  "An  act  to  amend  and 
re-enact  the  school  law  of  the  state," 
when  a  person  having  a  claim  against 
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the  board  of  education  of  one  of  the 
districts  of  a  county  for  materials  fur- 
nished and  labor  done  in  building  a 
school  house  in  such  district,  and  an 
order  is  made  upon  the  sheriff  of  the 
county  directing  him  to  pay  such  per* 
soH  the  amount  of  the  claim,  specify- 
ing the  amount  to  be  paid  and  the  fund 
to  which  it  is  to  be  charged  and  signed 
by  the  president  and  secretary  of  the 
board,  and  such  order  is  delivered  to 
the  claimant  and  is  accepted  by  him, 
he  cannot  afterwards  maintain  an  ac- 
tion of  assumpsit  against  the  board 
based  on  his  claim,  for  which  an  or- 
der was  given,  m  case  of  his  failure 
to  receive  or  recover  from  the  sheriff 
or  his  sureties,  but  his  sole  remedy  in 
such  case,  if  the  board  refuses  to  mcike 
a  special  levy  for  same,  is  by  man- 
damus from  the  circuit  court.  Canby 
V.   Board  of  Education,  19  W.   Va.  93. 

When  the  Action  Docs  Not  Lie— To 
"Enforce  Payment  of  Orders. — Man- 
damus does  not  lie  to  enforce  the  pay- 
ment of  an' order  issued  by  a  board  of 
education  and  for  the  satisfaction  of  a 
judgment  recovered  against  it.  Poling 
V.  Board  of  Education,  50  W.  Va.  374, 
40   S.   E.   357. 

To  Enforce  Claims  Not  Reduced  to 
Judgment. — Mandamus  does  not  lie  to 
enforce  against  a  board  of  education 
the  payment  of  a  claim  for  supplies 
furnished  for  use  in  school  houses, 
which  has  not  been  reduced  to  judg- 
ment against  such  board  or  merged  in 
an  order  issued  therefor.  Poling  if. 
Board  of  Education,  50  W.  Va.  374, 
40   S.    E.   S67. 

To  Make  Levy  to  Pay  Illegal  Or* 
ders. — A  school  board  cannot  be  com- 
pelled, by  mandamus,  to  make  a  spec- 
ified levy  for  the  payment  of  illegal 
orders,  or  other  evidence  of  debt  is- 
sued by  it  contrary  to  §  8,  art.  10,  of 
the  constitution,  and  the  laws  enacted 
in  pursuance  thereof.  Dempsey  v. 
Board  of  Education,  40  W.  Va.  99,  20 
S.  E.  811. 

To  Approve  Appointment  of  Teacher. 
— A   discretion   is   given  to  the  board 


or  its  president  to  either  approve  or 
disapprove  the  appointment  of  a 
teacher,  and  the  board  of  education  or 
its  president  cannot  by  mandamus  be 
compelled  to  approve  such  appoint- 
ment. Wintz  V,  Board  of  Ed«cation» 
28  W.  Va.  227. 

bb.   Pr^Aition. 

A  prohibition  does  not  lie  to  contcol 
the  action  of  a  board  of  ec'ncation  un- 
less it  is  usurping  judicial  powers  not 
conferred  upon  it  by  law,  or  exercising 
such  powers  in  a  manner  contrary  to 
law.  Board  of  Education  v.  Holt,  51 
W.  Va.  435,  41  S.  E.  337.  See  the  title 
PROHIBITION,    vol.    11,    p.    387. 

Boards  of  education  are  charged  with 
the  general  control  and  supervision  of 
the  schools,  and  are  respo^-sible  for 
their  efficiency  and  proper  conduct, 
and  unless  they  clearly  exceed  their 
legitimate  powers,  and  exercise  judicial 
powers  not  conferred  upon  tbf»m,  or  in 
a  manner  not  provided  by  law,  they 
are  not  subject  to  the  writ  of  prohibi- 
tion nor  to  injunction;  and  a  circuit 
judge,  attempting  to  control  them  in 
the  exercise  of  their  le,»:it;m*te  func- 
tions, exceeds  his  jurisdictional  au- 
thority. Board  of  EdiiCriJion  v.  Holt, 
51  W.  Va.  435,  41  S.  E.  337;  Hassin- 
ger  V.  Holt,  47  W.  Va.  348,  34  S.  E. 
728. 
cc.   Injunctions. 

An  injunction  does  not  lie  to  con- 
trol the  action  of  a  board  of  education 
as  to  matters  within  its  jurisdiction. 
Board  of  Education  v.  Holt,  51  W.  Vo. 
435,  41  S.  E.  337.  See  the  title  IN- 
JUNCTIONS, vol.  7,  p.   .>12. 

dd.  Suit  in  Equity. 

To  Set  Aside  Illegal  Contract.— A 
court  of  equity  has  jurisdiction  by  and 
on  behalf  of  the  resident  taxpayers  of 
a  school  district  to  set  aside  a  contract 
made  by  and  with  the  board  of  educa- 
tion, when  the  same  is  illegal,  as  made 
in  fraud  of  the  rights  of  such  taxpay- 
ers, and  so  far  as  the  same  creates  a 
debt  to  be  paid  out  the  school  money 
of  any  subsequent  year,  or  is  made  for 
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the  purchase  of  things  which  the  school 
board  had  no  authority  to  buy,  there 
being  no  other  adequate  remedy.  Hon- 
aker  v.  Board  of  Education,  42  W.  Va. 
170,   24   S.    E.   544. 

Proper  Party. — The  county  school 
boards  are,  by  act  of  assembly,  con- 
stituted a  corporation,  and  a  suit  to 
recover  a  fund  belonging  to  the  corpo- 
ration must  be  brought  in  its  corpo- 
rate name.  A  suit  by  persons  styling 
themselves  the  directors  of  the  county 
school  board  of  their  county  can  not  be 
mantained.  Stewart  v.  Thornton,  75 
Va.  215. 

3.    County  Superintendents, 
a.   Term  of  Office. 

The  office  of  county  superintendent 
of  county  schools  is  a  constitutional 
one,  and  the  term  of  office  is  fixed  by 
the  state  constitution  at  four  years. 
Pendleton  v.  Miller,  82  Va.  390. 

Under  the  constitutional  amendment 
adopted  in  November,  1874,  the  first 
regular  term  of  office  of  county  and 
city  superintendents  of  schools  began 
on  July  1st,  1877,  and  ended  June  30th, 
1881;  the  second  term  began  July  31st, 
1881,  and  ended  June  30th,  1885;  and 
the  third  term  began  July  1st,  1885, 
and  ended  June  30th,  1889.  R.  was 
appointed  superintendent  of  schools 
for  a  county  and  held  office  until  July 
1st,  1886,  when  J.,  who  was  appointed 
thereto  on  March  20th,  1886,  took  pos- 
session thereof.  Upon  a  petition  by 
mandamus  by  R.  to  recover  the  office 
on  the  above  state  of  facts,  it  was  held, 
that  R.  was  appointed  to  fill  the  un- 
expired term  ending  June  30,  1885,  and 
since  that  time  had  been  a  mere  locum 
tenens,  holding  by  virtue  of  the  con- 
stitutional amendment  which  allowed 
him  to  hold  until  his  successor  was  ap- 
pointed and  qualified  and  that  J.  was 
entitled  to  hold  the  unexpired  term 
which  began  July  1st,  1885,  and  ended 
June  30thy  1889,  and  his  appointment 
was  valid,  the  board  having  authority 
to  fill  vacancies.  Roller  v.  Jordan,  1 
Va.    Dec.  607. 


The  general  assembly  of  Virginia 
had  no  constitutional  authority  to  pass 
the  joint  resolution  of  February  26, 
1886,  removing  from  office  the  county 
superintendents  of  public  free  schools, 
nor  to  abridge  the  constitutionally 
fixed  acid  defined  term  of  office;  and 
when  the  board  of  education  appointed 
M.  on  May  15,  1886,  to  be  county  su- 
perintendent of  S.  county,  for  a  term 
of  four  years  to  begin  July  1,  1886,  P. 
having  been  appointed  November  11, 
1884,  to  office  for  the  term  of  four 
years  to  begin  July  1,  1885,  and  to  end 
June  3e,  1889,  there  was  no  vacancy  in 
said  office,  because  the  term  of  the  of- 
fice of  P.,  as  the  rightful  and  legal 
superintendent  of  the  schools  for  S. 
county  by  virtue  of  his  appointment 
of  November  11,  1884,  for  a  full  con- 
stitutional term  of  four  years  from 
July  1,  1885,  had  not  expired,  and 
would  net  expire  until  June  30,  1889, 
and  the  joint  resolution  of  the  gen- 
eral assembly  above  referred  to  is  null 
and  void  for  repugnancy  to  the  con- 
stitution of  Virginia  and  the  action 
taken  by  the  board  of  education  is  null 
and  void.  Pendleton  v.  Miller,  82  Va. 
390. 

b.    Powers  and  Duties. 

In  General. — According  to  the  provi- 
sions of  the  Code  of  1891,  §  55,  ch.  45, 
the  county  superintendent  shall  at  all 
times  conform  to  the  instructions  of 
the  state  superintendent,  and  by  the 
54th  section  of  the  same  act  it  is  made 
his  duty  to  visit  each  school  within 
his  county  at  least  once  a  month  in 
each  school  year,  to  note  the  course 
and  method  of  instruction,  and  the 
branches  taught,  and  give  such  direc- 
tions in  the  art  of  teaching  in  each 
school  as  he  may  deem  necessary;  and 
shall  acquaint  himself  with  the  char- 
acter and  condition  of  each  school, 
noting  any  deficiencies  either  in  the 
government  of  the  school,  the  classi- 
fication of  its  pupils,  or  methods  of 
instruction,  and  shall  make  such  sug- 
gestions in  private  to  the  teachers  as 
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shall  appear  necessary.  Heath  V.John- 
son, 36  W.  Va.  782,  15  S.  E.  980. 

T«  Enforce  Use  of  Text  Books.— 
The  county  superintendent  is  an  of- 
ficer of  the  state,  and  the  duty  to  en- 
force the  use  of  prescribed  text  books 
is  devolved  distinctly  and  directly  upon 
him.  Heath  if.  Johnson,  36  W.  Va. 
782,  15  S.  E.  »«0. 

To  Decide  Appeals  from  Decistenof 
Board  of  Education. — Whether  a  child 
is  white  or  colored  is  a  question  to  be 
decided  by  the  board,  and  if  a  party  is 
dissatisfied  with  the  decision  of  the 
board,  an  appeal  is  allowed  him  to  the 
county  superintendent  of  schools.  En- 
bank  V.  Houghton,  90  Va.  499,  36  S 
E.   529. 

C.    DISTRICTS. 

Creation. — The  legislature  has  the 
exclusive  power  to  create  independent 
school  districts,  without  the  assent  of 
the  citizens  residing  therein,  and  to 
authorize  by  law  the  election  of  a 
board  of  education  for  such  districts 
by  the  qualified  voters  resident  therein, 
and  to  give  such  board  power  to  make 
the  annual  levies  for  buildings  and  sup- 
port of  schools  therein.  And  the  act 
of  July  11,  1868,  establishing  the  school 
district  of  Wellsburg,  in  Brooke 
county,  though  passed  without  the  as- 
sent of  the  citizens  residing  therein, 
was  authorized  under  the  constitution, 
art.  10,  §  2.  Kuhn  v.  Board  of  Edu- 
cation,  4  W.  Va.   499. 

How  Constituted.— "School  districts" 
are  properly  denominated  public  cor- 
porations, for  the  reason  they  are  but 
parts  of  the  machinery  employed  in 
carrying  on  the  affairs  of  the  state. 
Such  corporations  are  composed  of  all 
the  inhabitants  of  the  territory  included 
in  the  political  organization.  Board  of 
Education  v.  Board  of  Education,  30 
W.   Va.   424,  4   S.   E.  640. 

Controlled  by  Legislature. — Public 
duties  are  required  of  such  corporations 
as  counties  and  school  districts,  as  a 
part  of  the  machinery  of  the  state  gov- 
ernment,  and   in  order   that   they   may 


properly  perform  these  duties,  they  arc 
invested  with  certain  corporate  pow- 
ers, but  their  functions  are  wholly  of 
a  public  nature,  and  they  are  at  all 
times  subject  to  the  will  of  the  legis- 
lature, ualess  restrained  by  the  con- 
stitution. Board  of  Education  v.  Board 
of  Edacatmi,  30  W.  Va.  424,  4  S.  E. 
640.^ 

AkeratsoA— Power  May  Be  Con> 
ferred  on  Covntjr  Court*— The  legisla- 
ture had  the  right  to  confer  its  power 
to  divide  puMc  corporations  on  the 
county  court,  and  though,  in  the  act 
of  conferring  such  power,  it  gave  no 
directions  as  to  the  apportionment  of 
the  property  and  debts  of  the  old  cor- 
poration, yet  as  incident  to  the  power 
granted,  the  county  court  had  the  same 
power  in  that  regard  as  existed  in  the 
legislature  before  the  act  was  passed; 
and  if  such  court  divide  a  school  dis- 
trict, and,  by  the  order  making  such 
division,  was  silent  as  to  the  apportion- 
ment of  the  property  and  debts,  the 
same  results  would  follow  as  if  the  dis- 
tricts had  been  divided  by  the  legisla- 
ture, and  the  act  was  silent  as  to  the 
apportionment  of  the  corporate  prop- 
erty and  debts  of  the  old  corporation. 
Board  of  Education  v.  Board  of  Edu- 
cation, 30  W.  Va.  424,  4  S.  E.  640. 

Adjustment  of  Pre-Extsting  Rights. 
— Where  the  legislature  does  not  pre- 
scribe any  regulation  for  the  appor- 
tionment of  the  property  of  a  school 
district,  or  that  the  new  corporation 
shall  pay  any  portion  of  the  debt  of 
the  old,  the  old  corporation  will  hold 
all  the  corporate  property  within  her 
new  limits,  and  be  entitled  to  all  the 
debts  due  the  old  corporation,  and  is 
responsible  for  all  the  debts  of  the  cor- 
poration, existing  before  and  at  the 
time  of  the  division;  and  the  new  cor- 
poration will  hold  all  the  corporate 
property  falling  within  her  boundaries, 
to  which  the  old  corporation  will  have 
no  claim.  Board  of  Education  v.  Board 
of  Education,  30  W.  Va.  424,  4  S.  E. 
640. 

Upon   the   division  of  an  old  public 
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school  district  corporation  and  the 
creation  of  a  new  one,  out  of  a  part  of 
its  inhabitants  and  territory,  the  leg- 
islature may  provide  for  an  equitable 
division  of  the  corporate  property,  and 
impose  upon  the  new  corporation  or 
upon  the  people  and  territory  thus  dis- 
annexed,  the  obligation  to  pay  an  equi- 
table proportion  of  the  corporate 
debts.  Board  of  Education  v.  Board 
•f  Education,  30  W.  Va,  424,  4  S.  E. 
640. 

The  county  court  of  Barbour,  by  au- 
thority vested  in  it  by  $  19,  ch.  5,  acts, 
1881,  divided  the  old  education  dis- 
trict of  Barker,  and  from  said  terri- 
tory created  a  new  district  called 
"Valley  district,"  and  said  order  of 
division  was  silent  as  to  the  apportion- 
ment of  the  corporate  property  and 
debts  of  Barker  district.  At  the  time 
of  such  division,  Barker  district  owed 
a  debt  of  over  $1,100,  which  it  paid, 
and  filed  its  bill  against  the  board  of 
•ducatioB  of  the  new  Valley  district 
for  contribution.  Held,  that  by  said 
order  of  division.  Barker  district  held 
all  the  corporate  property  within  its 
new  limits,  and  Valley  district  all  the 
corporate  property  within  its  bound- 
aries, and  the  old  or  Barker  district 
was  entitled  to  all  the  debts  due  it, 
before  and  at  the  time  of  the  division, 
and  liable  to  pay  all  its  debts,  and  had 
no  claim  on  Valley  district  for  con- 
tribution, and  the  decree  requiring 
Valley  district  to  pay  a  part  of  the 
debt  was  reversed  and  the  bill  dis- 
missed. Board  of  Education  v.  Board 
of  Education,  30  W.  Va.  424,  4  S.  E. 
640. 

The  powers  exercised  in  the  division 
of  public  school  district  corporations 
being  purely  legislative,  the  power  to 
prescribe  the  rule  by  which  the  prop- 
erty shall  be  divided,  and  the  debts  ap- 
portioned, being  incidental  to  the 
power  to  divide  the  territory,  must 
also  be  strictly  legislative,  and  the 
courts  have  no  authority  over  the  sub- 
ject, and  can  only  construe  the  act  of 
the   legislature,  and  see  that  the  legis- 


lative will  is  carried  into  eflFect.  Board 
of  Education  v.  Board  of  Education,  30 
W.  Va.  424,  4  S.  E.  640. 

D.  TEACHERS. 

Nature  of  Duty. — The  occupation  of 
a  teacher  of  a  free  school  ia  this  state 
is  not  a  public  office,  but  one  of  em- 
ployment only,  subordinate  in  position 
and  authority  to  the  county  superin- 
tendent, and  such  teacher  can  not  be 
compelled  by  mandamus  on  the  peti- 
tion of  a  publisher  to  use  such  publish- 
er's books  in  teaching,  although  their 
use  may  be  prescribed  by  §  58,  ch. 
103,  acts,  1891.  Heath  v.  Johnson,  36 
W.  Va.  782,  15  S.  E.  980. 

To  Whom  Responsible.— The  teacher 
is  responsible,  not  to  the  public,  nor 
to  the  patrons  of  the  school,  but  to  the 
proper  school  officers,  the  trustees, 
board  of  education,  county  superin- 
tendent and  state  superintendent  of 
public  schools.  Heath  v.  Johnson,  36 
W.  Va.  782,  15   S.   E.  980. 

When  Entitled  to  Pay.— Where  a 
teacher  has  been  employed  to  teach  a 
colored  school  by  the  trustees  thereof, 
under  the  supervision  of  the  board  of 
education,  and  she  teaches  the  same 
the  full  term  of  the  white  primary 
schools  in  the  same  district,  satisfac- 
torily to  the  patrons  of  such  school, 
she  is  entitled  to  pay  for  her  whole 
term  of  service;  and  the  board  of  edu- 
cation can  not  escape  the  payment 
thereof  by  the  plea  that  it  had,  by  rea- 
son of  the  school  being  a  colored 
school,  limited  the  term  thereof  to  a 
shorter  period  that  the  white  schools 
in  the  same  district.  Such  discrimina- 
tion, being  made  merely  on  account  of 
color,  can  not  be  recognized  or  toler- 
ated, as  it  is  contrary  to  puKHc  policy 
and  the  law  of  the  land.  Williams  v. 
Board  of  Education,  45  W.  Va.  199, 
31   S.  E.  985. 

E.  PUPILS. 

White  and  Colored.— Section  8,  art. 
12,  of  the  constitution  of  this  state, 
which    provides   that   "White    and   col- 
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ored  persons  shall  not  be  taught  in  the 
same  school,"  is  not  repugnant  to  §  1 
of  the  fourteenth  amendment  to  the 
constitution  of  the  United  States. 
Martin  v.  Board  of  Education,  42  W. 
Va.   514,   26   S.   E.   348. 

Question  of  Race  Determined  by 
Board. — It  is  the  duty  of  school  boards 
to  assign  white  children  to  white 
schools,  and  colored  children  to  col- 
ored schools,  but  whether  a  child  is 
white  or  colored  is  a  fact  to  be  de- 
termined by  the  board,  and  involves 
the  exercise  of  judicial  discretion  on 
the  part  of  the  boards  which  the  courts 
can  not  control.  If  the  party  aggrieved 
is  dissatisfied  with  the  action  of  the 
board,  an  appeal  is  allowed  him  to  the 
county  superintendent  of  schools,  and, 
this  being  an  adequate  remedy,  man- 
damus will  not  lie.  Eubank  v.  Bough- 
ton,  98  Va.  499,  36  S.  E.  529.  But  see 
now  Va.  Code,  1904,  §§  1439,  1466, 
1492. 

F.   TAXES. 

1.    Property  Subject. 

Railroad  Property.— Section  833  of 
the  Code  does  not  authorize  the  board 
of  supervisors  of  counties  to  levy  a 
tax  on  the  property  of  railroad  and 
telegraph  companies  for  district  school 
purposes,  and  no  method  has  been 
provided  by  law  for  ascertaining  the 
value  of  the  property  of  railroad  and 
telegraph  companies  within  the  bound- 
aries of  the  several  school  districts  of 
the  state,  and  therefore  no  district 
school  tax  can  be  laid  thereon.  New 
York,  etc.,  R.  Co.  v.  Board  of  Super- 
visors,  92  Va.  661,  24  S.  E.  221.  See 
also,  Virginia,  etc.,  R.  Co.  v.  Wash- 
ington County,  30  Gratt.  471.  See  gen- 
erally, the  titles  RAILROADS,  vol.  11, 
p.  532. 

Taxation. — A  levy  by  a  board  of  su- 
pervisors for  district  school  purposes 
on  the  property  of  a  railroad  com- 
pany, as  a  whole,  within  a  county, 
without  reference  to  what  part  thereof 
is  located  in  the  several  school  dis- 
tricts,  or  so   as   to   show   the   amount 


levied  for  each  district,  is  void  be- 
cause in  violation  of  §  8,  art.  8,  of  the 
constitution.  New  York,  etc.,  R.  Co. 
V.  Board  of  Supervisors,  92  Va.  661, 
24  S.  E.  221. 

2.   Levy. 

a.   By  Wbom  Made. 

In  Bull  V.  Read,  13  Gratt.  78,  it  is 
held,  that  where  an  act  authorizes  com- 
missioners to  establish  schools  in  a 
district,  they  may  levy  taxes  for  their 
support. 

Section  8,  art.  8,  of  the  constitution, 
confers  upon  each  county  the  right  to 
levy  a  tax  upon  property  for  the  public 
free  schools  which  the  general  as- 
sembly has  no  power  to  take  from  it. 
Robertson  v.  Preston,  97  Va.  296,  33 
S.  E.  618. 

The  right  of  a  county  to  impose- a 
county  school  tax  is  conferred  by  art. 
8,  §  8,  of  the  constitution,  to  which  the 
legislature  has  given  effect  by  appro- 
priate legislation,  and  this  right  can 
not  be  taken  away  by  the  legislature. 
The  people  and  property  of  a  town  are 
subject  to  the  county  government  for 
county  purposes,  and  the  legislature 
can  not  exempt  them  from  the  pay- 
ment of  a  county  school  tax.  Super- 
visors V.  Saltville  Land  Co.,  99  Va.  64d, 
89  S.   E.  704. 

Ad  Valorem  Tax  on  Slaves.— Where 
an  act  authorizes  the  commissioners  to 
levy  a  capitation  tax  upon  the  white 
male  inhabitants,  and  an  ad  valorem 
tax  upon  the  property  of  the  district, 
sufficient  to  rise  the  amount  necessary 
to  defray  the  expenses  of  the  schools, 
such  act  should  be  construed  in  ac- 
cordance with  the  constitution;  and 
the  capitation  tax  is  properly  levied 
upon  the  white  male  inhabitants  above 
twenty-one  years  of  age  only;  and  the 
ad  valorem  tax  upon  slaves  is  prop- 
erly levied  upon  slaves  over  twelve 
years  of  age,  and  valued  each  at  three 
hundred  dollars.  And  the  ratio  of  the 
capitation  to  the  ad  valorem  tax  may 
be  greater  than  that  prescribed  in  the 
constitution.    Bull  r.  Read,  13  Gratt.  78. 
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School  Districts  with  Taxing  Pow- 
ers.— And  the  legislature  has  the  ex- 
ducive  power  to  create  school  dis- 
tricts, even  without  the  assent  of  the 
ckizeas  therein,  and  did  not  exceed 
their  authority  when  they  created  a 
board  of  education  to  be  elected  by  the 
il«alified  voters  resident  in  said  dis- 
trict, and  gave  it  power  to  make  the 
aniHial  levies  for  building,  school  and 
«xpense  funds.  Kuhn  v.  Board  of  Edu- 
cation, 4  W.  Va.  499. 

Special  Levy. — If  a  vote  be  taken  in 
a  school  district  under  §  41,  ch.  123, 
acts  of  1872-73,  p.  408,  or  under  §  41, 
-ch.  15,  acts  of  1881,  p.  168,  and  a  ma- 
jority of  the  vote  is  in  favor  of  a 
specified  number  of  months  exceeding 
four  in  the  year  during  which  the  pub- 
lic schools  of  the  district  are  to  be 
kept  open,  such  vote  authorizes  and 
requires  the  board  of  education  to  levy 
a  tax  sufficient,  with  the  state's  quota, 
to  keep  the  public  schools  open  for  the 
specified  time,  but  does  not  authorize 
there  to  levy  such  tax  for  the  succeed- 
ing year  or  for  any  future  year.  Wells 
T.  Board  of  Education^  20  W.  Va. 
157. 

The  fact  that  a  levy  of  46  cents  on 
the  $1.00  valuation  for  building  fund 
and  50  cents  thereon  for  teachers'  fund 
Is  not  suflRcient  to  pay  any  existing  in- 
debtedness in  addition  to  the  other  pur- 
poses for  which  it  is  levied,  is  not  a 
condition  precedent  to  the  authority 
of  the  board  to  exceed  said  rates  in  lay- 
ing such  levy,  since  the  statute  pro- 
vides other  contingencies,  which  au- 
thorize the  board  to  levy  in  excess  of 
said  rates,  or  to  lay  a  special  levy. 
Winifrede  Coal  Co.  v.  Board  of  Edu- 
tration,  47  W.  Va.  132,  34  S.  E.  776. 

Illegal  Levy. — If  a  newly-elected 
"board  of  education  should  make  a  levy 
to  keep  the  public  schools  open  for  a 
period  of  more  than  four  months  in  a 
year  in  accordance  with  the  vote  taken 
In  the  preceding  year,  such  levy  is  il- 
legal, and  upon  a  petition  to  supersede 
it  under  the  act  of  1875,  ch.  72,  p.  153, 
the  circuit  court  should  supersede  such 
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levy  as  made  contrary  to  law.  And  in 
superseding  it  the  circuit  court  must  su- 
persede and  set  aside  such  illegal  levy 
entirely  and  cannot  supersede  only  such 
portion  of  it  as  is  sufficient  to  keep  the 
ptiblic  schools  open  for  the  time  ex- 
ceeding four  months.  Wells  v.  Board 
of  Education,  20  W.  Va.  157. 

When  a  levy  made  by  a  school  dis- 
trict is  superseded,  it  is  the  duty  of  the 
board  of  education  at  once  to  make  a 
rwew  levy  according  to  law  sufficient 
to  keep  the  public  schools  open  for 
only  four  months  in  the  year.  This 
new  levy  in  lieu  of  an  illegal  levy, 
which  has  been  superseded  by  the  cir- 
cuit court,  must  be  made  by  thfc  board 
of  education  and  cannot  be  made  by 
the  circuit  court,  when  it  supersedes 
the  illegal  levy.  Wells  v.  Board  of 
Education,    20    W.    Va.    157. 

The  circuit  court  has  no  authority 
under  the  act  of  1875,  ch.  72,  p.  153,  to 
supersede  an  illegal  levy  made  by  the 
board  of  education,  unless  the  taxpay- 
ers file  their  petition  for  that  purpose 
within  forty  days,  after  such  illegal 
levy  has  been  made.  Wells  v.  Board 
of  Education,  20  W.  Va.  157. 

b.    For  Text  Books. 

The  levy  by  the  board  of  education 
to  pay  for  school  books  must  be  made 
annually,  and  must  be  paid  out  of  the 
building  fund.  Winifrede  Coal  Co.  v. 
Board  of  Education,  47  W.  Va.  132, 
133,  34  S.  E.  776. 

3.  Collection. 

a.    By  Whom  Made. 

By  Sheriff. — The  board  of  education 
can  not  collect  or  receive  taxes  levied 
or  any  part  thereof,  nor  can  they  re- 
ceive or  pay  out  taxes  levied  and  col- 
lected upon  debts  contracted  by  them 
for  the  building  of  school  houses; 
these  duties  can  be  done  alone  by  the 
sheriff,  who  is  the  treasurer  of  all 
school  funds,  which  by  law  stand  to 
the  credit  of  the  board.  Canby  v. 
Board  of  Education,  19  W.  Va.  93; 
Board  of  Education  v.  Cain,  28  W.  Va. 
758. 
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b.  What   Received  m  Payment. 
State's    Tax    Receivable   Coupons. — 

See  the  title  MUNICIPAL,  STATE 
AND  COUNTY  SECURITIES,  vol. 
10,    pp.    299,    309. 

c.  Injvnction  to  Restrain. 
Jurisdiction.— See  the  title  INJUNC- 
TIONS,  vol.   7,  p.   572. 

Allegations  of  Bill. — In  a  bill  filed  to 
restrain  the  collection  of  taxes  for 
school  purposes,  in  a  certain  township, 
the  plaintiff  must  aver  that  he  sues  nftt 
only  on  his  own  behalf,  but,  also,  on 
behalf  of  all  others,  similarly  situated. 
McClung  V.  Livesay,  7  W.  Va.  329; 
Doonan  v.  Board  of  Education,  9  W. 
Va.  246;  Corrothers  v.  Monogalia  Co., 
16  W.  Va.  527.  See  the  title  INJUNC- 
TIONS, vol.  7,  p.  610. 
«  d.  Remedies  for  Enforcement  and  Col- 
lection. 

No  suit  in  equity  can  be  brought  to 
enforce  the  lien  for  township  taxes 
created  by  the  9th  section  of  chapter 
49  of  the  Code.  Board  of  Education 
V.  Old  Dominion,  etc.,  Co.,  18  W.  Va. 
441. 

No  suit  can  be  brought  under  our 
statute  law  against  a  delinquent  tax- 
payer to  collect  township  school  taxes. 
Board  of  Education  v.  Old  Dominion, 
etc.,   Co.,   18   W.   Va.   441. 

G.    FUNDS. 

1.   Apportionment. 

The  public  free  school  fund  has  been 
set  apart  by  the  constitution  of  the 
state,  and  dedicated  to  the  public 
free  schools  in  the  manner  therein  set 
forth  for  the  equal  benefit  of  all  the 
people,  not  to  be  disposed  of  and  dis- 
tributed by  the  legislature  as  by  it 
shall  be  considered  best,  but  to  be  dis- 
tributed for  the  equal  benefit  of  all 
the  people  of  the  state,  the  number  of 
children  between  the  ages  of  five  and 
twenty-one  years  in  each  public  free 
school  district  being  the  basis  of  such 
division.  That  is,  every  child  in  this 
commonwealth  is  entitled  to  have  the 
benefit  of  exactly  the  same  amount  in 
the  division  of  the  fund  among  the  dis- 


tricts, and  this  fund  once  apportioned, 
is  to  be  managed  and  invested  by  a 
board  of  education,  composed  of  the 
governor,  the  attorney  general,  and 
the  superintendent  of  public  instruc- 
tion, all  constitutional  officers,  and 
composing  a  board  created  by  the  con- 
stitution. State  Female  Normal  School 
V.   Auditors,   7%   Va.   233. 

2.  Management. 

By  State  Board.— Under  art.  8  of 
the  constitution,  the  public  free  school 
fund  is  not  only  dedicated  to  the  pub- 
lic free  schools  of  the  state,  but  it 
must  be  managed  and  invested  only  by 
the  board  of  education  of  the  stnte. 
State  Female  Normal  School  v.  Audit- 
ors, 79  Va.  233.  See  ante,  "Powers 
and  Duties,"   II,  B,  2,  a,   (2). 

3.  To  What  Schcols  Appl. cable. 

Hall's  Free  School,  inc  rporated  by 
the  act  of  assembly  pas.  cd  February 
6,  184«,  is  no  part  of  the  uniform  sys- 
tem of  public  free  schools  contem- 
plated by  the  constitution,  and,  there- 
fore, the  act  of  assembly  approved 
December  1,  1884  (acts,  extra  session, 
1884,  p.  173)  providing  that  the  super- 
intendent of  public  schools  in  the 
county  of  Hanover  should  pay  over  in 
each  and  every  year,  commencing  with 
1884,  out  of  the  school  quota  for 
Beaver  Dam  district,  in  the  said  county, 
to  the  trustees  of  Hall's  Free  School, 
a  sum  equal  to  the  salary  paid  to  any 
teacher  of  a  school  in  said  district  hav- 
ing a  like  attendance  of  scholars,  to 
be  by  them  applied  to  the  support  of 
Hall's  Free  School,  is  unconstitutional 
and  void.  Hall's  Free  School  Trustees 
V.  Home,  80  Va.  470;  State  Female 
Normal  School  v.  Auditors,  79  Va.  233. 

The  act  approved  March  7th,  1884, 
entitled,  "An  act  for  the  establishment 
of  a  State  Female  Normal  School,"  was 
within  the  legislative  powers  of  the 
general  assembly.  And  the  latter  had 
the  power  to  appropriate  out  of  the 
treasury  the  annual  sum  of  ten  thou- 
sand dollars  for  the  support  of  that 
school,  but   not  to  appropriate   it   out 
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of  the  fund  set  apart  by  the  constitu- 
tion for  the  maintenance  of  the  public 
free  schools  of  the  state.  State  Female 
Normal  School  v.  Auditors,  79  Va. 
233. 

A,  by  a  clause  of  his  will,  bequeathed 
the  residue  of  his  estate,  after  the  pay- 
ment of  certain  bequests,  to  the  Vir- 
ginia Literary  Fund,  and  died  in  1861. 
The  legislature  of  the  restored  gov- 
ernment of  Virginia,  in  1862  passed 
an  act  by  which  they  appropriated  this 
residuary  fund  to  an  academy,  which 
was  a  private  educational  institution, 
though  incorporated  by  special  acts  of 
the  legislature.  It  was  held,  that  the 
act  so  appropriating  this  fund  is  un- 
constitutional, as  the  legislature  had 
no  power  to  devote  the  proceeds  of  the 
literary  fund,  which  are  public  funds, 
to  a  private  school.  Trustees  v. 
George,  14  W.  Va.  411. 

4.   Disbursement. 

a.  In  Virginia, 

By  County  Treasurer. — In  Virginia 
the  county  public  school  funds  are  dis- 
bursed by  the  county  treasurer.  Sec 
Va.  Code,   1904,  §   1449. 

b.  In  West  Virginia. 

By  Sheriffs— In  West  Virginia, 
county  school  funds  are  disbursed  by 
the  sheriff  who  is  treasurer  ex  officio  of 
the  county  school  board.  See  Canby 
V.  Board  of  Education,  19  W.  Va.  93; 
Board  of  Education  v.  Cain,  28  W.  Va. 
758.  See  generally,  the  titles  PUBLIC 
OFFICERS,  vol.  11,  p.  461;  SHER- 
IFFS  AND   CONSTABLES. 

Special  Bond  Required  to  Protect 
School  Funds.  —  Under  §  46,  ch.  77, 
acts,  1877,  the  sheriff  elect  is  required 
to  give  in  addition  to  his  bond  as  col- 
lector of  state  and  county  taxes,  a  spe- 
cial bond,  with  approved  security  in  a 
penalty  equal  to  double  the  amount 
of  school  money  which  might  probably 
come  into  his  hands  for  school  pur- 
poses during  his  term  of  office,  and 
such  bond  was  for  the  purpose  of  com- 
pletely securing  the  school  funds. 
Board  of  Education  v.   Rader,  42   W. 


Va.  178,  24  S.  E.  680.  See  also,  Board 
of  Education  v.  Rader,  42  W.  Va.  182, 
24  S.  E.  682.  See  generally,  the  title 
SHERIFFS  AND  CONSTABLES. 

The  additional  bond  required  of  a 
sheriff  under  §  46,  ch.  45,  covers  all 
school  funds  which  may  be  collected 
by  the  sheriff,  or  come  to  his  hands  to 
be  disbursed  for  school  pi.,  poses,  in- 
cluding district  levies  and  the  distribu- 
tive share  of  the  general  fund.  State 
V.  Poling,  44  W.  Va.  312,  28  S.  E.  930. 

Construction  of  Bond. — Where  a 
bond  of  a  sheriff  provided  for  the  faith- 
ful discharge  of  his  duties  as  sheriff, 
and  that  he  "shall  account  for  any  pay 
over  all  money  that  shall  come  into  his 
hands  for  school  purposes  for  the  year 
1893,  as  provided  in  §  46,  ch.  45,  of  the 
Code."  The  words  and  figure?  "for 
the  year  1893"  will  be  eliminalcJ  and 
ignored,  and  the  bend  held  to  cover 
school  money  received  by  the  sheriff 
in  any  year  of  his  term.  State  v.  Mc- 
Guire,  46  W.  Va.  328,  33  S.  E.  313. 

Liability  of  Sureties.— In  Board  of 
Education  v.  Cain,  28  W.  Va.  758,  it  is 
held,  that  where  a  sheriff  resigns  be- 
fore the  expiration  of  his  term  his 
sureties  on  his  bond  are  liable  for  the 
whole  or  such  portion  of  the  amount 
he  owed  the  board  of  education  be- 
cause  of  school  funds  in  his  hands  at 
the  time  of  his  resignation,  as  was 
charged  to  him  in  the  settlement,  but 
for  no  more,  though  he  was  indebted 
in  a  greater  amount  than  so  charged. 
See  also.  State  v.  Hill,  17  W.  Va.  452. 
See  generally,  the  title  SURETY- 
SHIP. 

How  Funds  Paid  Out— The  sheriff 
is  by  law  forbidden  to  pay  out  any  part 
of  the  school  funds  except  upon  aa 
order  signed  by  the  president  and 
secretary  of  the  board  of  education,, 
specifying  the  amount  to  be  paid,  and 
the  fund  to  wh-'ch  it  is  to  be  charged^ 
or  upon  a  certified  copy  of  a  judgment 
or  decree  against  said  board  for  a  sum 
of  money  therein  specified,  or  upon  an 
order  of  the  county  superintendent. 
Board  of  Education  v.  Parsons,  22  W. 
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Va.  308;  Board  of  Educatio-^  v.  Cain, 
4J8  W.  Va.  758. 

An  ex-sheriff  as  former  collector  of 
the  school  fun4  has  no  authority  with- 
out the  direction  of  th«  board  of  edu- 
cation of  a  particular  disk-ict  to  pay 
over  any  school  fund,  which  he  may 
hav«  collected,  and  which  is  in  his 
hands,  wh«n  his  term  expires,  to  his 
successor  in  office;  and  such  payment 
being  alleged  wiH  not  relieve  his  sure- 
ties or  dvarfpe  the  sureties  of  his  suc- 
cessor, unkss  such  board  of  education 
subsequently  conArm  and  approve  it 
by  charging  his  successor  in  office  with 
his  consent  with  the  amount  he  re- 
<:eivcd  from  the  ex-sheriff  in  the  set- 
tlement made  by  the  board  of  educa- 
tion of  the  accounts  of  such  successor. 
Board  of  Education  v.  Cain,  28  W.  Va. 
T58. 

It  is  the  duty  of  an  ex-sheriff,  who 
has  in  his  hands  moneys  belonging  to 
the  board  of  education  of  a  district  in 
a  county,  upon  the  demand  of  said 
board  by  an  order,  made  and  signed 
by  its  president  and  secretary,  and  de- 
livered to  him  requiring  him  to  pay 
such  moneys  to  the  present  sheriff, 
and  treasurer  of  the  board,  to  pay  the 
same  upon  such  order,  unless  he  has 
legal  ground  for  refusing  to  pay  the 
same.  Board  of  Education  v.  Parsons, 
22  W.  Va.  308. 

A  notice  to  an  ex-sheriff  and  his 
sureties  of  a  motion  to  recover  money, 
which  he  as  sheriff  had  collected  on 
the  school  levies,  which  does  not  show 
on  its  face,  that  the  board  of  educa- 
tion, which  was  entitled  to  the  money, 


had  ordered  him  to  pay  such  money  to 
his  successor,  the  present  sheriff  and 
the  ex  officio  treasurer,  and  of  which 
he  had  notice,  is  fatally  defective 
Board  of  Education  v.  Parsons,  22  W, 
Va.    308. 

5.    Action  for  Recovery. 

Motion. — ^The  summary  remedy  by 
motion,  un4er  the  statute,  1  Rev.  Code, 
1819,  ch.  33,  §  17,  does  not  lie  for  the 
president  of  the  literary  fund  against 
a  treasurer  of  a  board  of  school  com- 
missioners, and  his  sureties,  for  a  fail- 
ure to  account  and  pay  over  the  bal- 
ance to  his  successor;  the  remedy  in 
such  case  being  an  action  on  his  of- 
ficial bond.  Naylor  v.  President,  etc., 
of  Literary  Fund,  5  Leigh  71.  See  now, 
Va.  Code,  1904,  §  1432.  See  the  title 
MOTIONS,  vol.  10,  p.  123. 

If  the  balance  in  the  hands  of  the 
treasurer,  on  expiration  of  his  office, 
has  been  ascertained  by  accounts  set- 
tled, and  recourse  is  had  to  the  sum- 
mary remedy  by  motion  in  the  name 
of  the  president  of  the  literary  fund 
for  the  penalty  of  the  treasurer's  of- 
ficial bond,  there  must  be  a  relator, 
namel>^  the  board  of  school  commis- 
sioners, and  the  breach  of  the  condi- 
tion must  be  assigned.  Naylor  v. 
President,  etc.,  of  Literary  Fund,  5 
Leigh  71. 

A  motion  may  be  made  in  the  name 
of  the  board  of  education  to  receive 
money  of  a  sheriff  and  his  sureties  on 
his  official  bond.  Board  of  Education 
V.  Parsons,  22  W.  Va.  308;  S.  C,  22 
W.  Va.  314;  S.   C,  22  W.  Va.  580. 


Scienter, 

See  the  titles  CRIMINAL  LAW,  vol.  4,  p.  14;  EVIDENCE,  vol.  5,  p.  311; 
FORGERY  AND  COUNTERFEITING,  vol.  6,  p.  241;  FRAUD  AND  DE- 
CEIT, vol.  6,  p.  463;  INDICTMENTS,  INFORMATIONS  AND  PRESENT- 
MENTS, vol.  7,  p.  411. 


SCILICET.— Sec  the  title  PLEADING,  vol.  11,  p.  209.     And  see  VIDELr- 
TCET. 


Scintilla  Rule. 

See  the  title  VERDICT. 


SCIRE  FACIAS. 


L  On  BeoegnijsauM,  lei. 

A.  v«3eflcml  Character  of  Proceeding,  101. 

B.  Jvriedletioa,  W2. 
C  Form  of  Writ,  H»2. 

1.  Joint  Seiie  Pacime  agmiaat  Bail,  102. 
X  FoUowini^  IttcogiUzaLOce^  ^M, 

3.  Need  Vet  SecHe  Capiaa,  103. 

4.  Curative  Statnte,  103. 

D.  Avenneaia,  103. 

E.  Varianoe,  104. 

F.  Amendmenta,  105. 
6.  ProceedioflTB.  106. 

1.  Service  of  Writ,  IDS. 

2.  Retnm  of  Writ,  105. 

3.  Abatement  of  Firat'Writ,  106. 

4.  Surrender  of  Prineipal,  106. 

5.  I>em«rrer,  107. 

6.  Plea  and  Defenaee,  107. 

7.  Verdict  and  Jndrment,  107. 

IL  To  Repeal  a  Patent  io7. 
III.  To  Bevive  Action  er  Suit,  io8. 
17.  To  Bevive  Judgment  or  Decree,  lod. 

V.  For  Beetitution  of  Payment  under  Beversed  Decree,  io8. 

CROSS  REFERENCES. 

See  the  titles  ABATEMENT,  REVIVAL  AND  SURVIVAL,  vol.  1,  p.  2; 
ACTIONS,  vol.  1,  p.  122;  AMENDMENT,  vol.  i,  p.  316;  BAIL  AND  RE- 
COGNIZANCE, vol.  2,  p,  198;  JUDGMENTS  AND  DECREES,  vol.  8,  p. 
161;   PUBLIC  LANDS,  vol.   11,  p.   418. 


I.  On  Becognizance. 
a.   general   character   of 
proceeding: 

An  Action. — A  scire  facias  upon  a 
recognizance  is  an  action  and  the  writ, 
in  practice,  very  often  serves  in  the 
double  capacity  of  process  and  declara- 
tion. Gedney  v.  Com.,  14  Gratt.  318; 
State  V.  Lambert,  44  W.  Va.  308,  28 
S.   E.  930. 

A  Civil  Proceeding.— Where  by  law 
separate  terms  of  a  circuit  court  are 
appointed  for  the    trial    of    civil     and 


criminal  causes,  the  recognizance  is 
properly  made  returnable  to  a  term  for 
the  trial  of  criminal  causes,  and  the 
scire  facias  is  properly  made  return- 
able to  the  term  for  the  trial  of  civil 
causes  or  to  the  rules,  the  first  being  a 
criminal  and  the  other  a  civil  proceed- 
ing.   Archer  v.  Com.,  10  Gratt.  627. 

'•The  pnrpoee  of  the  writ  of  scire 
facias  is  to  give  notice  to  the  defend- 
ant of  an  application  for  award  of  ex- 
ecution."    Bolanz  v.  Com.,  24  Gratt.  31. 

The  object   of  the    scire    facias     is 
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merely  to  give  the  defendant  a  day  in 
court.  Beale  v.  Botetourt  Justices,  10 
Gratt.  278. 

"  *A  scire  facias  is  the  usual  and 
proper  remedy  against  the  bail,  where 
the  judgment  has  been  obtained  against 
the  principal,  and  no  satisfaction  made 
by  him.  This  is  founded  on  a  record, 
to  wit,  the  act  of  the  court  in  ad- 
mitting the  party  to  bail,  and  the  judg- 
ment against  him.  But  it  must  appear 
that  the  party  himself  hath  not  satis- 
fied the  judgment;  and  hence  it  hath 
become  a  settled  rule,  that  there  must 
be  a  capias  returned  against  the  prin- 
cipal before  the  scire  facias  is  to  issue 
against  the  bail.'  6  Gwyl.  Bac.  Abr., 
Scire  Facias,  ch.  7,  p.  117."  Branch 
V.  Webb,  7  Le"gh  371,  376.  See  Green 
V.  Thompson,  1   Pat.   &  H.  427. 

B.    JURISDICTION. 

Qf    Old    District    Court.— Where    a 

recognizance  of  a  prisoner  and  his  bail 
were  entered  before  a  county  court  for 
the  prisoner's  appearance  before  the 
district  court,  the  district  court  has  no 
jurisdiction  of  a  scire  facias  on  such 
recognizance,  and  such  a  scire  facias 
must  be  quashed.  Com.  v.  Walton,  1 
Va.  Cas.  142.  See  act  of  January  24, 
1804,  changing  this  rule.  2  Rev.  Code, 
p.  37,  §  2. 

Judgment  by  Default— Death  of  De- 
fendant before  Writ  of  Inquiry. — If  the 
defendant  in  an  action  of  covenant  die, 
after  judgment  by  default  against  him 
and  the  bail  for  his  appearance,  and 
before  a  writ  of  inquiry  executed,  the 
plaintiff  cannot  have  a  scire  facias 
against  the  bail,  but  only  against  the 
executors  or  administrators  of  the  de- 
fendant. Saunders  v.  Gaines,  3  Mnnf. 
225. 

Necessary  Steps. — A  writ  of  capias 
ad  satisfaciendum  against  the  judg- 
ment debtor  must  be  issued  and  re- 
turned non  est  inventus,  before  a  scire 
facias  can  issue  against  the  bail.  Green 
V.  Thompson,  1  Pat.  &  H.  427;  Branch 
V.  Webb,  7  Leigh  371.  See  the  title 
BAIL  AND  RECOGNIZANCE,  vol. 
2,  pp.  206,  et  seq. 


,  C.  FORM  OF  WRIT. 
I  1.    Joint  Scire  Facias  against  BaiL 
I      One   scire   facias   may   issue   against 
two  or  more  cognizors  in  one  recogni- 
j  zance,  whether  it  be  joint,  or  joint  and 
several,  or  severi4l  as  to  each  cognizor, 
.  though  it  must  recite  the  recognizance 
I  as  it  is.     Stite  v.  Lambert,  44  W.  Va. 
I  a08,   28    S.    E.    930;    Caldwell   v.    Com., 
I  14    Gratt.    698;    Gedney    v.    Com.,    14 
'  Gratt.     318.       See    also,    Randolph   v. 
I  Brown,  2  Va.  Cas.  351;  Bias  v.  Floyd, 
r   Leigh   640,  where   no   objection   was 
made   to  a  joint   scire   facias. 

It  must  recite  the  recognizance  as  it 
is,  saying  whether  it  is  joint  and  sev- 
eral, or  joint;  and  so  must  the  award 
of  execution  be  joint  or  several  ag:iinst 
each,  according  to  the  recognfzince. 
State  V.  Lambert,  44  W.  Va.  308.  28 
S.  E.  930;  Caldwell  v.  Com.,  14  Gratt. 
698. 

In  State  v,  Lambert,  44  W.  Va.  308, 
28  S.  E.  930,  one  objection  against  the 
awarding  of  an  execution  on  a  recog- 
nizance was  that  the  demurrer  to  the 
scire  facias  should  have  been  sustained 
because  the  recognizance  was  several, 
and  the  writ  of  scire  facias  was  against 
both  defendants.  Brannon,  J.,  deliver- 
ing the  opinion  of  the  court  said:  "I 
will  not  here  give  reasons  why  one 
recognizance  may  be  used  against  two 
or  more  cognizors  in  a  several  recog- 
nizance, but  will  simply  refer  to  the 
two  cases  of  Gedney  v.  Com.,  14 
Gratt.  318,  and  Caldwell  v.  Com.,  14 
Gratt.  698,  pointedly  deciding  this  ob- 
jection   against    the    defendant." 

But  a  scire  facias  against  special  bail 
being  founded  upon  the  recognizance, 
not  upon  the  original  judgment  against 
the  principal,  where  several  persons 
enter  several  recognizances,  as  special 
bail  for  the  defendants  in  a  joint  action 
of  debt,  a  scire  facias  against  such 
bail  jointly  is  erroneous  and  the  scire 
facias  will  be  quashed  upon  demurrer. 
Garland  v.   Ellis,  2   Leigh   555. 

"The  objection  to  a  joint  scire  facias 
against  them  is  as  fatal  as  it  would  be 
to  a  joint  action  against  several  upon 
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several  and  distinct  contracts.  The 
demurrer  was  rightly  sustained,  and 
the  scire  facias  quashed,  by  the  county 
court."  Garland  v.  Ellis,  2  Leigh  555. 
**The  case  of  Garland  v,  Ellis,  de- 
cided by  this  court,  and  reported  in  2 
Leigh  555,  does  not  apply  to  this.  In 
that  case,  in  an  action  of  debt  by  Ellis 
against  H.  BalHnger,  R.  Ballinger  and 
T.  Richeson,  Garland,  Muse  and  J. 
Richeson,  by  several  recognizances 
severally  undertook  as  special  bail  for 
the  defendants,  viz.:  Garland  for  H. 
Ballinger,  Muse  for  R.  Ballinger,  and 
J.  Richeson  for  T.  Richeson.  One 
scire  facias  went  out  against  the  three 
bails,  requiring  them  to  show  cause 
'why  the  plaintiff  should  not  have  ex- 
ecution of  the  debt  against  them  ac- 
cording to  the  form  and  effect  of  their 
several  recognizances:'  And  this  court 
affirmed  the  judgment  of  the  county 
court  sustaining  a  demurrer  to  the 
scire  facias.  The  two  cases  are  marked 
by  the  difference  that  in  Garland  r. 
Ellis,  there  was  no  community  among 
the  parties  either  in  respect  of  the  in- 
struments by  which  they  bound  them- 
selves, or  in  respect  of  the  persons  for 
whom  they  undertook;  whilst  here  the 
undertaking  is  by  one  instrument  and 
for  the  appearance  of  the  same  person, 
to  wit,  the  principal."  Gedney  v.  Com., 
14   Gratt.   318,    329. 

%.    Following    Recognixance. 

Where  a  scire  facias  correctly  re- 
cites the  recognizance,  though  it  calls 
on  the  cognizors  to  show  why  the 
commonwealth .  should  not  have  ex- 
ecution against  them  "of  the  said  five 
hundred  dollars,"  if  the  words  "ac- 
cording to  the  force,  form,  and  effect 
of  the  recognizance  aforesaid"  imme- 
diately follow,  this  sufficiently  shows 
that  the  scire  facias  was  intended  to 
be  and  is  in  strict  conformity  with  the 
recognizance.  Caldwell  v.  Com.,  14 
Gratt.  698.     See  post,  "Variance,"  I,  E. 

3.    Need  Not  Recite  Capias. 

Semble,  that  it  is  not  necessary  to 
recite   the   capias   in   the   scire    facias. 


Branch  v.  Webb,  7  Leigh  371,  376.    Sec 
the     title     BAIL     AND     RECOGNI- 
ZANCE, vol.  2,  p.  206,  et  seq. 
4.    Curative  Statute. 

The  fact  that  the  clerk  has  by  mis- 
take used,  as  to  the  prout  patet,  the 
form  of  scire  facias  which  goes  out  on 
a  recognizance  taken  in  a  county  court 
for  the  appearance  of  a  party  before  a 
circuit  court,  instead  of  the  form  used 
when  the  recognizance  is  taken  by  a 
justice  out  of  court  and  transmitted  to 
the  clerk  of  the  court  where  the  party 
is  to  appear,  is  no  ground  for  revers- 
ing the  judgment  on  demurrer,  a  scire 
facias  on  a  judgment  being  an  action, 
and  section  31,  ch.  171,  of  the  Code 
applicable.  Gedney  v.  Com.,  14  Gratt. 
3f8. 

An  error  of  form  and  not  of  sub- 
stance will  not  vitiate  a  scire  facias. 
Richardson  v.  Justices,  11  Gratt.  190. 

D.   AVERMENTS. 

Breach  of  Condition. — A  scire  facias 
which  does  not  set  forth  in  what  par- 
ticular the  principal  has  broken  the 
condition  of  his  recognizance,  is  de- 
fective and  should  be  quashed.  Ran- 
dolph V.  Brown,  2  Va.  Cas.  351. 

Superseding  of  Execution  in  Detinue 
for  Specific  Thing  by  Execution  for 
Alternative  Value. — In  scire  facias 
upon  a  recognizance  of  special  bail  in 
detinue,  it  is  not  necessary  that  the 
scire  facias  should  show,  that  the  exe- 
cution against  the  principal  has  been 
superseded  for  the  specific  thing  and 
given  for  the  alternative  value,  ac- 
cording to  the  statute,  1  Rev.  Code,  ch. 
134,  §  46,  and  a  scire  facias  omitting 
to  state  such  matter,  is  good  on  gen- 
eral demurrer.  If  ip  fact  there  has 
been  no  supersedeas  of  the  distringas, 
the  fact  should  be  shown  by  plea. 
Cloud  V.  Catlett,  4  Leigh  462,  approved 
in  Catlett  v.  Russell,  6  Leigh  344,  355. 

In  no  case  can  you  come  upon  the 
bail  by  scire  facias,  unless  you  have 
issued  a  ca.  sa.  without  effect,  by  which 
the  bail  has  had  notice,  that  the  body 
is   demanded.     And   if  you   omit   this, 
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the  bail  may  defeat  the  scire  facias, 
but  not  by  demurrer.  Cloud  v.  Cat- 
lett,  4  Leigh  462,  470. 

Particular  Facts  Showing  Authority 
of  Court  or  Officer. — Where  a  recog- 
nizance has  a  condition  to  do  some  act 
for  the  doing  of  which  such  an  obliga- 
tion may  be  properly  taken;  and  the 
court  or  officer  taking  it  had  authority 
of  law  to  act  in  cases  of  that  general 
description,  the  recognizance  is  valid 
though  it  does  not  recite  the  special 
circumstances  under  which  it  was 
taken:  And  in  declaring  upon  such  a 
recognizance  it  is  not  necessary  to 
aver  the  existence  of  the  particular 
facts  which  show  that  the  court  or 
officer  had  authority  to  take  it.  Archer 
V.  Com.,  10  Gratt.'627. 

Confirmation  of  Office  Judgment. — 
A  scire  facias  purporting  to  be  founded 
upon  a  judgment  entered  at  rules,  in 
the  clerk's  office  of  a  county  court,  but 
not  mentioning  that  judgment  was  con- 
firmed, by  not  being  set  aside  at  the 
ensuing  quarterly  terra,  nor  even  that 
such  quarterly  term  occurred  prior  to 
the  suing  out  of  the  said  scire  facias, 
ought  to  be  quashed,  as  not  setting 
forth  any  legal  cause  of  action.  Evans 
V.  Freeland,  3  Munf.  119;  Roach  v. 
Gardner,  9  Gratt.  89. 

Averment  as  to  Transmission  of 
the  Recognizance. — In  a  scire  facias 
upon  a  recognizance,  a  substantive  and 
direct  averment  that  the  recognizance 
was  transmitted  by  the  justice  to  the 
clerk  of  the  county  court  is  not  nec- 
essary. The  recital  of  the  recogni- 
sance, which  purports  to  be  taken  by 
a  justice  in  the  county,  and  the  implied 
averment  of  the  transmission  of  the 
recognizance,  contained  in  the  prout 
patet  per  recordum,  is  sufficient. 
Gedney  v.  Com.,  14  Gratt.  318. 

"The  averment  was  not  otherwise 
made  in  Wood  v.  Com.,  4  Rand.  329, 
nor  in  Bias  v,  Floyd,  governor,  7 
Leigh  640;  and  no  objection  was  made 
to  the  scire  facias  in  either  case,  be- 
cause of  the  omission.  And  in  the  case 
of  Starr  v.   Commonwealth,   7   Dana's 


R.  243,  when  the  question  was  directly 
presented  to  the  supreme  court  of  Ken- 
tucky, it  was  held,  that  there  was  no 
necessity  that  the  fact  should  be  more 
directly  averred."  Gedney  v.  Com., 
14  Gratt.  318,  825. 

The  mistake  of  the  clerk  in  stating 
as  by  a  copy  of  the  recognizance  to 
our  said  county  court  transmitted,  is 
not  a  fatal  objection  to  the  scire  facias 
upon  a  demurrer  thereto.  Code,  ch. 
171,  §  31,  p.  650.  (Statute  of  jeofails 
on  demurrer.)  Gedney  v.  Com.,  14 
Gratt.  318. 

E.  VARIANCE. 

The  fact  that  the  record  recites  the 
form  of  a  recognizance  as  conditioned 
"to  answer  the  charge  against  him,"  and 
the  scire  facias  recites  the  condition 
as  "to  answer  as  of  a  felony  whereof 
he  stands  accused,"  does  not  con- 
stitute a  variance.  Allen  v.  Com.,  90 
Va.  356,  18  S.   E.   437. 

The  fact  that  it  appears  from  the 
recognizance  that  the  accused  was  in- 
dicted for  embezzlement,  and  was  rec- 
ognized to  appear  and  answer  that 
offense  while  the  scire  facias  thereon 
recites  that  he  was  to  appear  and  an- 
swer, not  for  "a  felony"  generally,  but 
"a  certain  felony  whereof  he  stands 
accused,"  does  not  constitute  a  va- 
riance, embezzlement  being  made  a 
felony  by  statute.  Bolanz  v.  Com.,  24 
Gratt.  31. 

When  a  recog^nizance  is  entered  into 
before  two  justices,  and  it  omits  to 
state  that  it  was  taken  in  the  county  to 
which  the  justices  belong,  while  the 
scire  facias,  in  reciting  the  recogni- 
zance, sets  forth  the  county  in  which 
it  was  taken,  the  variance  will  be  fatal. 
No  defect  in  a  record  can  be  supplied 
by  averment.  Wood  v.  Com.,  4  Rand. 
329. 

Where,  under  the  act,  1  Rev.  Code, 
ch.  169,  §  2,  allowing  a  prisoner  to  be 
bailed  to  appear  and  stand  his  trial  at 
the  superior  court,  a  justice  of  the 
peace  took  a  recognizance  from  a  pris- 
oner, with  sureties,  conditioned  for  his 
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appearing  to  do  what  should  be  en- 
jeined  him  by  the  court,  and  after  the 
recognizance  had  been  so  taken,  words 
were  interlined  by  the  justice,  specify- 
ing the  charge  against  the  accused; 
and  the  scire  facias  upon  the  recogni- 
zance described  it  as  though  the  inter- 
lined words  had  formed  a  part  of  it 
originally;  it  was  held,  that  upon  a 
rule  for  the  purpose,  the  recognizance 
might  be  amended  by  striking  out  the 
interpolated  matter;  and  then,  upon  a 
plea  of  no  such  record  to  the  scire 
facias,  judgment  would  be  given  for 
the  defendants,  because  of  the  variance 
between  the  recognizance  as  amended 
pnd  the  recognizance  as  described  in 
the  scire  facias.  Bias  v.  Floyd.  7 
Leigh  640.  See  generally,  ante,  "Fol- 
lowing  Recognizance,"   I,  C,   2. 

F.  AMENDMENTS. 

A  scire  facias  upon  a  recognizance  is 
an  action,  and  the  writ  in  practice  very 
often  serves  in  the  double  capacity  of 
process  and  declaration,  and  is  in  many 
respects  amendable.  Gedney  v.  Com., 
14  Gratt.  318;  State  v.  Lambert,  44  W. 
Va.  308.  28  S.  E.  930.  See  the  title 
AMENDMENTS,  vol.  1,  p.  353. 

But  a  scire  facias  can  not  be 
amended,  as  to  errors  in  the  return 
day.  Kyles  v.  Ford,  2  Rand.  1;  Bogle 
t'.  Fitzhugh,  2  Wash.  213. 

Amendment  of  Return. — See  the  title 
AME>U)MENTS,  vol.  1,  p.  356,  et  seq. 

G.  PROCEEDINGS. 
1.  Service  of  Writ. 

Under  the  act  of  assembly,  passed 
March  5th,  1824,  Sup.  Rev.  Code,  p. 
265,  ch.  127.  §  4,  where  the  writ  of  scire 
facias  against  special  bail  is  returnable 
to  rules,  it  must  appear  by  the  return 
thereon,  that  there  was  at  least  ten 
days  between  the  service  of  the  writ, 
and  the  first  day  of  the  next  succeeding 
term,  or  the  writ  will  be  of  no  avail. 
Green  v.  Thompson,  1  Pat.  &  H.  427. 

Where  defendants  are  nonresidents, 
and  the  scire  facias  is  not  executed  on 
them  in  the  county  where  suit  is 
broug^ht,  and  the  writ  was  not  executed 


at  least  ten  days  before  the  return  day, 
the  service  was  illegal.  Code,  §§  3215, 
3220.  Raub  V.  Otterback,  8«  Va.  645, 
16  S.  E.  933.  See  the  title  SERVICE 
OF  PROCESS. 

a.  Return  of  Writ 

Place. — A  scire  facias  against  special 
bail  may  be  made  retnraabie  at  rules 
in  the  clerk's  office.  Branch  v.  Webb, 
7  Leigh  a71. 

"The  writ  may  be  returnable  at  rules 
in  the  office,  or  in  court.  And  the 
order  awarding  execution  is  made  upon 
due  return  of  the  process,  unless  good 
cause  be  shown  against  it.  If  the  writ 
is  returnable  to  rules,  it  is  made  at 
rules,  and  if  not  set  aside  at  the  next 
succeeding  term,  becomes  a  final  judg- 
ment of  the  last  day  of  the  term.  If 
the  writ  is  returnable  to  the  court,  the 
order  is  made  in  court.  It  is  not  nec- 
essary to  send  the  case  to  rules,  be- 
cause it  is  not  a  proceeding  which  re- 
quires a  declaration  or  a  rule  to  plead; 
the  purpose  for  which  rule  days  are  re- 
quired in  the  office.  Code  of  1860,  ch. 
171,  §  4."  Bolanz  v.  Com.,  24  Gratt 
31,  38. 

A  scire  facias  upon  a  recognizance 
is  made  returnable  to  the  term  of  the 
court.  It  is  properly  placed  upon  the 
docket  at  that  term.  Bolanz  v.  Com., 
24  Gratt.  31. 

Time.— Under  the  statute  of  1819,  di- 
recting that  all  process  shall  be  re- 
turnable either  the  first  day  of  next 
court  or  to  some  previous  rule  day,  a 
scire  facias  made  returnable  to  "the 
first  Monday  in  May,  that  being  a  rule 
day,"  is  void  when  such  day  is  the 
first  day  of  the  court,  since  such  a 
writ  is  not  amendable  either.  Kyles  v. 
Ford,  2  Rand.  1. 

It  seems  that  where  a  scire  facias 
against  bail  is  returnable  to  a  rule  day, 
the  day  of  return  and  of  appearance 
are  the  same.  If  the  writ  is  returnable 
to  the  first  day  of  a  court,  and  that 
happens  to  be  a  rule  day,  that  day  is 
also  the  appearance  day.  Kyles  v. 
Ford,  2  Rand.  1. 
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Where  a  writ  of  scire  facias  is  im- 
properly made  returnable  to  the  Octo- 
ber term  instead  of  the  May  term,  it 
IS  void.  Bogle  v.  Fitzhugh,  2  Wash. 
213. 

The  scire  facias  being  made  return- 
able to  an  improper  court,  is  merely 
void,  and  though  it  could  not  be 
amended,  it  ought  to  have  been 
quashed.  But  being  void,  the  bail  had 
a  right  to  take  advantage  of  it,  and  de- 
liver up  the  body  of  the  principal. 
Bogle  V.  Fitzhugh,  2  Wash.  213,  215. 

Where  by  law  separate  terms  of  a 
circuit  court  are  appointed  for  the 
trial  of  civil  and  criminal  causes,  the 
recognizance  is  properly  made  return- 
able to  a  term  for  the  trial  of  criminal 
causes,  and  the  scire  facias  is  properly 
made  returnable  to  the  term  for  the 
trial  of  civil  causes,  or  to  the  rules; 
the  first  being  a  criminal  and  the  other 
a  civil  proceeding.  Archer  v.  Com.,  10 
Gratt.  627. 

A    writ   of    scire    facias   which   sum-' 

moned  defendants  "before  the  of 

our  circuit  court"  is  meaningless. 
Raub  V.  Otterback,  89  Va.  645,  16  S. 
E.  933. 

A  writ  of  scire  facias  returnable  at 
rules  **on  the  first  day  of  the  next 
term— June  term,  1889,"  that  day  being 
the  second  Monday  in  June,  whereas 
there  was  no  rules  until  the  third  Mon- 
day, was  invalid.  Code,  §  3226.  Raub 
y.  Otterback,  89  Va.  645,  16  S.  E.  933. 
See  Kyles  v.  Ford,  2  Rand.  1,  4. 

Within  Ninety  Dajrs. — Judgment  on 
a  writ  of  scire  facias,  returnable  on  its 
face  not  within  ninety  days,  can  only 
be  treated  as  a  judgment  rendered 
without  service  of  process,  because 
rendered  on  a  void  process,  and  is 
therefore  void.  LaveM  v.  McCucdy,  77 
Va.  763. 

Sufficient  Return  of  Nihil— On  a 
writ  of  scire  facias  against  bail,  a  re- 
turn by  the  sheriff  that  the  defendant 
is  no  inhabitant  of  his  bailiwick,  and 
is  not  found  within  the  same,  is  not 
a  sufficient  return  of  nihil;  but  it  should 


be  stated,  also,  that  he  has  nothing  in 
the  bailiwick,  by  which  he  could  be 
summoned.  Lee  v.  Chilton,  5  Munf. 
408. 

8.  Abatement  of   First   Writ. 

See  the  title  ABATEMENT,  RE- 
VIVAL AND  SURVIVAL,  vol.  1, 
p.  40. 

4.   Surrender  of  Principal. 

In  Kyles  v.  Ford,  2  Rand.  1,  the 
court  said  obiter  tnat  it  was  of  opin- 
ion that  the  appearance  day  of  a  scire 
facias  under  tae  statute  ot  1819,  pro- 
viding that  special  bail  should  be  dis- 
charged by  the  surrender  of  the  prin- 
cipal in  court  or  to  the  sheriff  at  any 
time  before  the  appearance  day  of  the 
first  scire  facias  returned  *'executed" 
or  the  second  returned  **nihil/'  is  the 
return  day  of  the  writ  if,  according  to 
law,  an  appearance  can  then  be 
entered,  if  not,  then  the  first  day  there- 
after on  which  an  appearance  can  be 
entered.  Thus,  when  the  writ  is  re- 
turnable to  rules,  the  return  day  is  the 
appearance  day,  if  the  writ  be  return- 
able to  the  first  day  of  the  court  and 
the  same  be  the  rule  day,  it  is  also  the 
appearance  day,  but  if  it  be  not  also 
rule  day,  then  the  next  rule  day  suc- 
ceeding is  the  appearance  day. 
Branch  v.  Webb,  7  Leigh  371. 

The  fact  that  the  clerk  may  con- 
tinue the  rules  for  six  days,  will  not 
affect  the  rule.  Branch  v.  Webb,  7 
Leigh  371. 

So,  where  the  scire  facias  is  return- 
able on  a  rule  day,  that  is  the  appear- 
ance day,  and  a  surrender  of  the  pr'n- 
cipal  on  that  day  will  not  discharge 
the  bail.    Branch  v.  Webb,  7  Leigh  371. 

In  view  of  the  hardship  of  this  rule, 
the  act  of  1824  was  passed.  Supp.  to 
Code,  1819,  p.  265,  providing,  *'That 
when  a  scire  facias  is  returnable  to  a 
rule  day,  and  is  returned  executed,  the 
bail  may  discharge  himself,  by  surren- 
dering his  principal,  at  any  time  before 
the  end  of  the  term  .of  the  court  suc- 
ceeding such  rule  day,  in  the  same 
manner,  and  upon  the  same  conditions. 
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as  if  the  said  writ  had  been  returnable 
to  the  first  day  of  the  said  term;  and 
from  and  after  the  first  day  of  June 
next  the  service  of  a  writ  of  scire  facias 
against  the  bail,  returnable  in  term 
time,  shall  be  of  no  effect,  unless  it  ap- 
pear upon  the  return  thereof,  that  it 
was  executed  at  least  ten  days  before 
the  return  day." 

Under  this  act  it  was  held,  that  at 
least  ten  days  were  required  between 
the  service  of  the  writ  and  the  term 
at  which  the  bail  could  surrender  the 
principal,  whether  the  scire  facias  was 
made  returnable  to  rules  or  to  the 
term.  Green  v.  Thompson,  1  Pat.  & 
H.   427. 

Where  a  second  scire  facias  against 
special  bail  was  issued  on  the  3d  of 
April,  1771,  returnable  to  the  October 
term,  and  was  returned  non  est,  and 
at  June  court,  the  bail  moved  to  sur- 
render the  principal,  which  was  re- 
fused, and  afterwards,  at  a  court  held 
in  July,  1773,  the  motion  was  renewed, 
by  consent  of  parties,  when  the  court 
allowed  the  render;  it  was  held  that  the 
second  motion  being  by  consent,  was 
properly  before  the  court,  and  the  de- 
cision of  it  was  correct,  since  the  writ 
being  made  returnable  to  an  improper 
term  (October  instead  of  May),  it 
was  merely  void,  and  consequently  the 
first  motion  was  made  in  time.  Bogle 
T'.  Fitzhugh,  2  Wash.  213.  See  gen- 
erally, the  title  BAIL  AND  RECOG- 
NIZANCE, vol.  2,  p.  204,  et  seq. 
b.  Demurrer. 

A  demurrer  will  lie  to  a  scire  facias. 
Garland  v.  Ellis,  2  Leigh  555;  Wood 
7\  Com.,  4  Rand.  329. 

Recognizance  Stands  Alone  on  De- 
murrer.— Upon  a  demurrer  to  a  scire 
facias  sued  on  a  forfeited  recogni- 
zance, the  entry  of  default  can  not  be 
looked  to  in  aid  of  the  recognizance. 
The  recognizance  must  stand  alone 
upon  a  demurrer.  Cannon  v.  Com.,  96 
Va.  573,  32  S.  E.  33.  Wood  v.  Com., 
4   Rand.  329. 

And,  in  Catlett  v,  Russell,  6  Leigh 
344,   357,  Cabell,  J.,  said:     "The  omis- 


sion to  state,  even  in  a  scire  facias  at 
common  law,  what  is  essential  to  the 
plaintiff's  recovery,  is  no  cause  of  de- 
murrer."   Cloud  V.  Catlett,  4  Leigh  463. 

6.  Plea  and  Defenses. 

See  the  title  BAIL  AND  RECOG- 
NIZANCE, vol.  2,  pp.  203,  et  seq;  207, 
et  seq;  210,  219,  et  seq. 

7.  Verdict  and  Judgment 

Upon  a  trial  on  scire  facias  against 
bail,  the  function  of  the  jury  is  ex- 
hausted when  it  negatives  the  defend- 
ant's plea;  and  it  is  then  the  province 
and  duty  of  the  court  to  eiUer  up  a 
judgment  according  to  the  scire  facias. 
Bowyer  v.   Hewitt,  2  Gratt.  193. 

If  in  such  a  case  the  jury  proceed  to 

find  a  verdict  for  the  plaintiff,  and  find 

a  sum  differing  from  that  stated  in  the 

I  >cire    facias,   it     is    merely   supererog- 

;  atory;  and  the  court  should  give  judg- 

I  ment  for  the  proper  sum.     It  is  error 

I  to  give  a  judgment  according  to  such 

I  verdict.      Bowyer    v,    Hewitt,    2    Gratt. 

193. 

And  upon  a  scire  facias  against  bail, 
it  is  error  to  give  a  judgment  for  the 
aggregate  amount  of  principal,  interest, 
and  costs  of  the  first  judgment,  with 
interest  thereon.  Bowyer  v.  Hewitt,  2 
Gratt.  193. 

The  court  below  having  given  judg- 
ment for  the  plaintiff  in  a  scire  facias 
against  bail,  for  too  large  an  amount, 
this    court   will   reverse   the   judgment, 
and    enter    judgment    for    the    proper 
sum.     Bowyer  v.  Hewitt,  2  Gratt.   193. 
Judgment  by  Default.— "The  default 
of  the  defendant  in  not  appearing  is  a 
sufficient  foundation  for  award  of  exe- 
cution.     Williamson     v.    Crawford,    7 
i  Gratt.  202.     But  now,  by  §  6,  ch.  170, 
j  of  Code    of  1860,  no  judgment  by  dc- 
I  fault    on  a    scire    facias    or    summons 
shall  be  valid,  if  it  become  final  within 
one    month    after    the    service    of    the 
process;  which  is  not  the  case  here.** 
Bolanz  v.  Com.,  24  Gratt.  31,  38. 

IL  To  Repeal  a  Patent. 

In  Alexander  v,  Greenup,  1  Munf. 
134,  it  was  held,  that  a  patent  could  be 
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declared  void  for  defects  apparent  on 
its  face,  without  the  necessity  of  re- 
sorting to  a  scire  facias  to  repeal  it 
and  it  was  questioned  whether,  and 
from  what  court,  a  scire  facias  to  re- 
peal a  patent  can  issue  in  Virginia. 

In  Donnell  v.  King,  7  Leigh  393, 
there  was  entry  of  land  by  A.  in  1783; 
•nrvey  in  1798;  patent  in  1800;  survey 
of  same  land  by  B.  in  1790,  without  any 
entry  thereof  made  by  him,  and  patent 
to  B.,  in  1793;  A.  in  1815  brings  scire 
facias  in  chancery  against  B.  to  repeal 
his  patent.  Quaere,  whether  equity 
will  entertain  the  suit,  A.  having  failed 
to  caveat,  and  there  being  no  proof 
that  B.  had  actual  notice  of  A's 
entry? 

"According  to  the  authority  of  No- 
land  z/.  Cromwell,  4  Munf.  155,  and  the 
subsequent  cases,  I  apprehended  they 
show  no  ground  for  relief  from  a  court 
of  equity."  Donnell  v.  King,  7  Leigh 
393,  396. 

"Under  the  statute  for  the  regula- 
tion of  the  scire  facias  to  repeal  a 
patent,  an  equitable  title  must  be 
shown  in  the  party  prosecuting  the  pe- 
tition where  it  is  sued  out  by  a  private 
individual,  and  not  ex  officio  by  the 
officers  of  the  commonwealth.  The 
language  of  the  statute  puts  this  be- 
yond doubt,  and  its  purpose  is  com- 
mendable and  judicious.     If,  therefore, 


the  appellants  have  not  an  equitable 
title  against  the  appellees,  the  scire 
facias  must  fall."  Donnell  v.  King,  7 
Leigh  393,  399. 

III.  To  RcYive  Action  or  Suit. 

See  the  title  ABATEMENT,  RE- 
VIVAL AND   SURVIVAL,  vol.  1,  p.  2. 

IV.  To  Revive  Judgment  or 
Decree. 

See  the  title  JUDGMENTS  AND 
DECREES,  vol.  8,  p.  593,  et  seq. 

V.  For  Restitution  of  Payment 
under  Reversed  Decree. 

Where  a  decree  has  been  reversed 
on  appeal,  but,  before  appeal  was 
taken,  and  within  the  time  given  by 
statute  to  appeal,  a  payment  was  made 
in  performance  of  such  decree,  and 
the  performance  of  the  reversed  de- 
cree being  made  to  appear  by  the  rec- 
ord in  the  lower  court,  an  order  or 
decree  of  restitution  may  be  made 
upon  motion,  a  rule  in  the  nature  of  a 
scire  facias,  on  proper  pleadings  with 
notice  to  or  appearance  by  or  for  the 
parties  in  interest.  Keck  v.  AUender, 
42  W.  Va.  420,  26  S.  E.  437.  Sec 
Flemings  v.  Riddick,  5  Gratt.  272.  See 
the  title  RESTITUTION,  vol.  11,  p. 
934. 


Scrivener. 

As   to  mistake  of   scrivener,   see   the   title   RESCISSION,   CANCELLATION 
AND  REFORMATION,  vol.  11,    p.    878. 

Scroll. 

See  the  title  SEALS  AND   SEALED   INSTRUMENTS. 


SEALS  AND  SEALED  INSTRUMENTS. 

I.  What  Constitutes  a  Seal,  109. 

A.  At  Common  Law,  109. 

B.  In  Virginia—Scroll  and  Other  Devices  as  Seal,  109. 

II.  What  Constitutes  a  Sufficient  Sealing— Sufficient  Recogni- 
tion of  Seal,  111. 

A.  At  Common  Law,  11^ 

B.  In  Virginia,  111. 


Seals  and  Sealed  Instruments 


109 


1.  When  iBBtmaieat  Not  Required  by  Law  to  Be  under  Seal,  11 L 

2.  When  lastmaieiit  of  Such  a  Nature  as,  by   Law,  Required  to  Be 

Sealed,  114. 

III.  STect  of  Sealing,  lu. 
IV.  Omission,  Addition,  or  Erasure  of  Seal,  ii4« 
V.  Foreign  Seals,  iis. 
VI.  Evidence,  us. 

CROSS  REFERENCES. 

See  the  titles  ACKNOWLEDGMENTS,  vol.  i,  p.  104;  ACTIONS,  vol.  1, 
p.  122;  AGENCY,  vol.  1,  p.  240;  ALTERATION  OF  INSTRUMENTS,  voL 
1,  p.  307;  ANCIENT  DOCUMENTS,  vol.  i,  p.  372;  ASSUMPSIT,  vol.  2,  p. 
l;  BILLS,  NOTlES  AND  CHECKS,  vol.  2,  p.  463;  BONDS,  vol.  2,  p.  507; 
CONTRACTS,  vol.  3,  p.  307;  CORPORATIONS,  vol.  3,  p.  510;  COVE- 
NANTS, ACTION  OF,  vol.  3,  p.  733;  DEBT,  THE  ACTION  OF,  vol.  4,  p. 
269;  DEEDS,  vol.  4,  p.  364;  DEMURRERS,  vol.  4,  p.  456;  EQUITY,  vol.  5, 
p.  125;  ESCROW,  vol.  5,  p.  145;  ESTOPPEL,  vol.  5,  p.  191;  EVIDENCE, 
vol.  5,  p.  295;  FOREIGN  JUDGMENTS,  vol.  6,  p.  208;  FOREIGN  LAWS, 
vol.  6,  p.  237;  FRAUD  AND  DECEIT,  vol.  6,  p.  448;  ILLEGAL  CON- 
TRACTS, vol.  7,  p.  241;  JUDGMENTS  AND  DECREES,  vol.  8,  p.  161;  JU- 
DICIAL NOTICE,  vol.  8,  p.  6C0;  LIMITATION  OF  ACTIONS,  vol.  9,  p. 
C67;  MERGER,  vol.  9,  p.  784;  MORTGAGES  AND  DEEDS  OF  TRUST, 
vol.  10,  p.  1;  NOTARY  PUBLIC,  vol.  10,  p.  480;  PAROL  EVIDENCE,  voL 
10,  p.  644;  PARTNERSHIP,  vol.  10,  p.  819;  PAYMENT,  vol.  ii,  p.  1;  POW- 
ERS, vol.  11,  p.  296;  PROFERT  AND  OYER,  vol.  11,  p.  382;  PUBLIC 
LANDS,  vol.  11,  p.  418;  RELEASE,  vol.  11.  p.  784;  RESCISSION,  CANCEL- 
LATION AND  REFORMATION,  vol.  11,  p.  878;  SURETYSHIP;  WILLS; 
WITNESSES. 


I.  What  Constitutes  a  Seal. 

A.  AT  COMMON  LAW. 

Lord  Coke's  Definition.— A  seal  at 
common  law  was  defined  by  Lord 
Coke  to  be  "an  impression  upon  wax." 
Jones  V.  Logwood,  1  Wash.  42. 

Another  Definition. — At  common  law 
and  in  early  times,  a  seal  meant  an  im- 
pression made  on  wax,  or  other  thing 
which  would  receive  and  retain  an  im- 
pression. Cromwell  v.  Tate,  7  Leigh 
301,  30  Am.  Dec.  506. 

When  seals  were  first  introduced  by 
the  Normans,  a  seal  was  then  wax 
with  an  impression  used  as  a  signature, 
at  a  time  when  each  man  had  his  sig- 
net, and  a  certain  coat  of  arms  or  en- 
graving upon  it  designating  the  in- 
dividual. 3  Bac.  Abr.  164.  Cromwell 
V.  Tate,  7  Leigh  301,  30  Am.  Dec.  506. 


B.  IN  VIRGINIA— SCROLL  AND 
OTHER  DEVICES  AS  SEAL. 

A  scrolL  is  of  equal  validity  in  Vir* 
ginia  to  an  actual  seal,  that  is,  impres- 
sion made  by  a  seal  on  wax,  to  con- 
stitute a  deed.  Jones  v.  Logwood,  1 
Wash.  42;  Currie  v.  Donald,  2  Wash. 
59,  62;  Cromwell  v.  Tate,  7  Leigh  301, 
304,  30  Am.  Dec.  506;  Parks  v.  Hew- 
lett, 9  Leigh  511,  513;  Bradley  Salt  Co. 
V.  Norfolk,  etc,  Co.,  95  Va.  461,  462, 
28  S.  E.  567;  Ward  v.  Churn,  18  Gratt 
801;  Pollock  V.  Glassell,  2  Gratt.  439. 

A  scroll  affixed  to  an  instrument  hat 
the  force  and  obligation  of  a  seal,  wheft 
it  appears  by  the  instrument  that  thw 
person  making  the  same  affixed  the 
scroll  by  way  of  seal.  Parks  v.  Hew- 
lett, 9  Leigh  511. 

When  seals  first  came  into  use  the 
impression  made  upon  the  wax  or  o4her 
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substance  was  doubtless  of  some  value 
in  determining  whose  seal  it  was. 
But  now  and  for  a  long  time,  they 
have  had  but  little,  if  any,  such  value, 
where  the  maker  is  a  natural  person; 
therefore,  under  the  existing  condi- 
tions, a  scroll  is  •f  equal  validity  to  a 
seal.  Bradley  Salt  Co.  v.  Norfolk,  etc., 
Co.,  95  Va.  461,  M  S.  E.  567. 

Tlie  object  of  attaching  a  seal  to  a 
deed  is  to  give  solemnity  to  the  act. 
There  is  no  difference  in  point  of 
solemnity,  between  the  act  of  impress- 
ing wax,  and  that  of  making  a  scroll, 
therefore  a  scroll  is  of  equal  validity 
to  constitute  a  deed,  as  an  impression 
made  by  a  seal  on  wax.  Jones  v.  Log- 
wood, 1  Wash.  42;  Buckncr  v.  MacKay, 
2  Leigh  488. 

Scrolls  have  been  long  substituted 
for  seals  in  this  country.  The  party 
acknowledges  the  scroll  to  be  his  seal, 
and  as  such  this  court  will  consider  it. 
Jones  V.  Logwood,  1  Wash.. 42. 

Evclulion  into  the  Use  of  the  ScrolL 
— In  process  of  time,  other  materials 
than  wax  were  used,  but  the  impres- 
sion seems  still  to  have  been  con- 
sidered as  important,  and  its  existence 
was  still  to  be  tried  by  inspection. 
But,  at  length,  among  us  at  least,  a 
scroll  seems  to  have  been  habitually 
used  as  a  seal,  even  anterior  to  our 
statute  oa  the  subject,  and  was  ac- 
cordingly recognized  as  such,  in  the 
cases  of  Jones  v.  Logwood,  1  Wash. 
42,  and  Baird  v.  Blaigrove,  1  Wash. 
170.  Cromwell  v.  Tate,  7  Leigh  301, 
30  Am.  Dec.  506. 

More  than  a  century  ago,  Judge 
Pendleton  called  attention  to  this  fact. 
"What,"  he  asked,  "is  the  private  seal 
■  of  an  individual?  Does  an  impression 
furnish  any  criterion  by  which  to  de- 
cide whether  it  be  his  seal  or  not?  It 
is  true  that  some  few  gentlemen  have 
seals  which  impress  their  family  coats 
of  arms;  but  those  are  rare  indeed 
when  compared  with  the  great  body  of 
the  community  who  have  no  seals,  and 
who  use    such    as  are    placed  on    the 


writing  for  them,  and  make  them  their 
own  by  acknowledging  them  to  be 
such.  In  truth  and  reality  then,  it  is 
unimportant  whether  the  adoption  be 
of  wax  or  a  scroll."  Jones  v.  Log- 
wood, 1  Wash.  42;  Bradley  Salt  Co.  v. 
Norfolk,  etc.,  Co.,  95  Va.  461,  28  S. 
E.   567. 

A  Scroll  of  Equal  Validity  through 
Custom. — Lord  Coke,  in  his  second  in- 
stitute, in  a  commentary  upon  a  stat- 
ute which  speaks  of  a  seal,  says:  "A 
seal  is  wax  with  an  impression."  But 
there  is  neither  an  act  of  parliament 
nor  an  adjudged  case  to  bind  the 
court.  It  was  his  opinion  only,  founded 
probably  on  the  practice  of  that  day> 
and  if  that  gives  a  binding  rule,  we 
may,  by  going  further  back,  discover  a 
period  of  time,  when  the  impression 
was  made  with  the  eye  tooth.  There 
was  some  utility  in  that  custom,  since 
the  tooth  impressed  was  the  man's 
own,  and  furnished  a  test  in  case  of 
forgery.  But  both  are  founded  on  the 
usage  of  the  times.  Scrolls  have  been 
long  substituted  for  seals  in  this  coun- 
try. The  party  acknowledges  the 
scroll  to  be  his  seal,  and  as  such  this 
court  will  consider  it.  Through  custom 
and  usage  the  scroll  is  therefore  of 
equal  validity  to  a  seal.  Jones  t/.  Log- 
Wood,  1  Wash.  42. 

Printed  Stamps  by  Way  of  SeaL — 
To  a  printed  form  of  a  bond,  there  are 
put  printed  stamps  or  scrolls  by  way 
of  seals;  the  blanks  are  Blled  up;  and 
the  instrument  executed  by  the  obli- 
gors, by  signing  thfir  names  to  the 
printed  stamps  or  scrolls,  which  are 
recognized  as  their  seals  in  the  body 
of  the  instrument;  this  is  a  sealed  in- 
strument within  the  statute.  Buckner 
V.  Mackay,  2  Leigh  488;  Va.  Code» 
1904,  §  2041. 

The  Word  "Seal."— A  paper  in  the 
body  of  it  says,  "aS  witness  my  hand 
and  seal,"  has  the  word  "seal"  affixed 
to  the  signature  of  the  maker.  It  is  a 
scaled  instrument  within  the  meaning^ 
of  the  statute.     Code  of  1849,  ch.   143„ 
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§  2,  p.  580.  Lewis  v.  Overby,  28 
Gratt.  627;  Dinwiddle  County  v,  Stu- 
art, 28  Gratt.  526. 

Code  Provision. — Any  writing,  to 
which  a  natural  person  making  it  shall 
affix  his  scroll  by  way  of  seal,  shall  be 
of  the  same  force  as  if  it  were  actually 
sealed.  Va.  Code  (1904),  §  2841.  Pol- 
lock V.  Glassell,  2  Gratt.  439. 

II.  What  Constitutes  a  Sufficient 
Sealing— Sufficient  Recogni- 
tion of  Seal. 

A.    COMMON    LAW. 

No  Recognition  of  Seal  Necessary. — 

Whether  the  instrument  was  sealed  or 
not,  did  not  at  common  law  depend  at 
all  upon  the  recognition  of  a  seal  in 
the  body  of  the  instrument.  Cromwell 
V.  Tate,  7  Leigh  301,  30  Am.  Dec.  506; 
Bradley  Salt  Co.  v.  Norfolk,  etc.,  Co., 
95  Va.  461,  28  S.  E.  567;  Pollock  v. 
Glassell,  2   Gratt.  439. 

Whether  or  Not  a  Sealed  Instru- 
ment, Ascertained  by  Inspection. — At 
common  law  and  in  early  times  a  seal 
meant  an  impression  made  in  wax  or 
other  substance,  which  would  receive 
and  retain  an  impression.  The  ques- 
tion then  of  seal  or  no  seal  v  '  s  a  mat- 
ter to  be  decided  by  inspection.  Ac- 
cordingly, he  who  declared  upon  a  deed 
made  profert  of  it  that  the  court  may 
see  that  it  is  a  good  sealed  instrument. 
Therefore,  the  clause  of  recognition 
could  be  of  no  importance,  since  the 
fact  of  sealing  was  necessary  to  be 
proved  in  order  first  to  establish  the 
recognition,  and  when  the  fact  of  seal- 
ing was  once  proved,  the  recognition 
was  no  longer  of  any  importance. 
Cromwell  v.  Tate,  7  Leigh  301,  30  Am. 
Dec.  506;  Pollock  v.  Glassell,  2  Gratt. 
439.      See    the    title   WILLS. 

Other  Material  than  Wax  Used.— 
In  process  of  time  other  materials  than 
wax  were  used  for  seals,  and  at  length 
a  scroll  seems  to  be  habitually  used  as 
a  seal,  and  was  accordingly  recognized 
as  such;  yet  the  question  of  it  being 
a  sealed  instrument  was  still  at  com- 


mon law  properly  to  be  tried  by  in- 
spection. Cromwell  v.  Tate,  7  Leigh 
301,  30  Am.  Dec.  506;  Pollock  v,  Glas- 
sell, 2   Gratt.  439. 

B.  IN  VIRGINIA. 

1.  When  Instrument  Not  Required  by 
Law  to  Be  under  Seal. 

It  is  a  well-founded  principle  that, 
if  the  instrument  is  of  such  a  nature 
as  that  at  common  law  it  was  not  re- 
quired to  be  under  seal,  then  it  is  nec- 
essary that  such  recognition  of  the 
seal,  or  scroll  by  way  of  seal,  be  set 
out  in  the  body  of  the  writing  before 
the  same  can  be  reckoned  as  a  sealed 
instrument.  Clegg  v.  Lemessurier,  15 
Gratt.  108;  Baird  v.  Bhigrove,  1  Wash. 
170;  Austin  v.  Whitlock,  1  Munf.  487; 
Anderson  v.  Bullock,  4  Munf.  442; 
Jenkins  v.  Hurt,  2  Rand.  446;  Peaslcy 
V.  Boatwright,  2  Leigh  195;  Turber- 
ville  V.  Bernard,  7  Leigh  302;  Crom- 
well V.  Tate,  7  Leigh  301,  30  Am.  Dec. 
506;  Lewis  v.  Overby,  28  Gratt.  627; 
Buckner  v.  Mackay,  2  Leigh  488;  Co- 
ver V.  Chamberlain,  83  Va.  286,  5  S. 
E.  174;  Bradley  Salt  Co.  v.  Norfolk, 
etc.,  Co.,  95  Va.  461,  467,  28  S.  E.  567; 
Thomas  v.  Linn,  40  W.  Va.  122,  127, 
20  S.  E.  878;  Keller  v.  McHuffman,  15 
W.  Va.  64,  79;  Cosner  v,  McCrum,  40 
W.  Va.  339,  21  S.   E.  739. 

In  Clegg  V.  Lemessurier,  15  Gratt. 
108,  119,  the  rule  is  thus  stated:  That 
in  cases  of  contract  in  writing  which 
might  have  been  intended  to  be,  in- 
differently, simple  contracts  or  sealed 
instruments  and  in  which  the  question 
is  as  to  the  character  of  the  instrument 
and  its  legal  effects  and  consequences, 
the  fact  that  a  scroll  may  be  affixed 
to  the  name  of  the  maker  with  or  with- 
out the  word  "seal"  written  within  is 
not  of  itself  such  a  recognition  of  the 
scroll  for  a  seal  as  will  make  the  writ- 
ing a  sealed  instrument;  and  that  evi- 
dence dehors  the  paper  can  not  be  ad- 
mitted for  <he  purpose  of  showing  that 
it  was  in  fact  intended  to  be  such  an 
instrument.  In  this  case.  Judge  Lee, 
delivering    the    opinion    of    the    court, 
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said  that,  while  he  concurred  in  the 
result  reached  by  the  principal  case, 
and  Ashwell  v.  Ayres,  4  Gratt.  283, 
these  cases  can  be  readily  distin- 
guished from  such  cases  as  Baird  v. 
Blaigrove,  1  Wash.  170;  Austin  v. 
Whitlock,  1  Munf.  487;  Anderson  v, 
Bullock,  4  Munf.  442;  Jenkins  v.  Hurt, 
2  Rand.  446;  Peasley  v.  Boatwright, 
2  Leigh  195;  Turberville  v.  Bernard,  7 
Leigh  302;  Cromwell  v.  Tate,  7  Leigh 
301,  30  Am.  Dec.  506;  for,  in  each  of 
these  latter  cases,  the  writing  might 
have  been  indifferently  an  obligation 
under  seal  or  a  simple  contract,  and 
neither  acknowledgment  before  wit- 
nesses or  in  court  nor  recording  was 
necessary  to  make  the  writing  opera- 
tive. 

"Proceeding  then  upon  common-law 
principles,  and  untrammeled  by  former 
decisions  of  our  courts,  an  instrument 
to  which  a  scroll  is  affixed  is  a  deed  (a 
sealed  instrument),  whether  the  scroll 
was  recognized  as  a  seal  in  the  body 
of  the  instrument  or  not;  and  the  de- 
fendant must  plead  non  est  factum  if 
he  denies  the  scroll  to  be  his.  To  the 
same  conclusion  I  should  come  in 
construing  our  statute  (now  Va.  Code, 
1904,  §  2841),  since  it  must  be  consid- 
ered as  having  been  enacted  in  refer- 
ence to  common-law  doctrines.  But 
the  decisions  of  our  courts  have  b*een 
too  frequent  the  other  way  to  justify 
a  departure  from  them  now,"  therefore, 
the  court  holds  it  not  to  be  a  sealed 
instrument,  it  being  a  simple  obliga- 
tion to  pay  money,  and  there  being 
no  recognition  of  the  scroll  as  a  seal 
in  the  body  of  the  instrument.  Crom- 
well V.  Tate,  7  Leigh  301,  30  Am.  Dec. 
50C. 

A  Writing  for  the  Payment  of 
Money. — A  writing  for  a  payment  of 
money  or  other  purpose,  which  is  not 
required  to  be  by  deed,  having  a  scroll 
at  the  foot  thereof  with  the  word 
"seal"  written  therein,  but  which  is  not 
recognized  in  the  body  of  the  instru- 
ment as  a  seal,  is  not  a  sealed  instru- 


ment. Clegg  V.  Lemcssurier,  15  Gratt. 
108. 

Instruments  in  Form  Promissory 
Notes. — An  instrument  in  form  a  prom- 
issory note  for  money,  concluding 
"witness  the  hands"  of  the  parties;  and 
in  which  scrolls  by  way  of  seals  are 
set  to  the  signatures  of  the  parties, 
the  instrument  is  not  a  sealed  writing 
because  there  is  no  recognition  of  the 
seal  in  the  writing.  Peasley  v.  Boat- 
wright, 2    Leigh    195. 

A  writing,  by  which  the  party  binds 
himself,  his  heirs,  etc.,  to  pay  a  sum 
of  money,  for  value  received,  as  wit- 
ness his  hand  (saying  nothing  of  his 
seal),  is  not  an  obligation  under  seal, 
but  a  promissory  note;  notwithstand- 
ing a  scroll,  purporting  to  be  a  seal, 
be  annexed  to  the  signature;  and  it  be 
proved  that  the  writing  in  question 
was  "executed"  by  the  plaintiff;  it  not 
appearing,  explicitly,  that  he  sealed, 
as  well  as  signed  it.  Austin  v,  Whit- 
lock, 1  Munf.  487;  Anderson  v.  Bul- 
lock, 4  Munf.  442. 

A  Simple  Agreement. — An  agree- 
ment was  entered  into  between  the 
plaintiff,  the  testator  of  the  defend- 
ant, and  one  J.  G.,  whereby  the  said 
testator  bound  himself  to  sell  the  bal- 
ance of  the  debt,  which  should  remain 
unsatisfied  by  the  sale  of  the  property, 
paid  by  a  certain  day.  The  intention 
was  to  favor  the  said  J.  G.;  in  consid- 
eration whereof,  the  said  testator  as- 
sumed to  pay  such  balance;  and  he 
avers  a  sale  made,  and  that  a  balance 
still  remained  unsatisfied.  To  the 
agreement  are  three  scrolls  annexed 
opposite  to  the  signatures,  but  it  is 
not  said  in  the  instrument  to  be  sealed. 
This  is  not  such  a  writing  as  at  com- 
mon law  is  required  to  be  under  seal, 
therefore,  it  is  not  to  be  considered  as 
a  sealed  instrument.  Baird  v,  Blai- 
grove, 1  Wash.  170. 

Recognition  of  Seal  of  Corporation 
in  Case  of  Contracts  Binding  without 
the  Seal. — The  mere  presence  of  what 
purports  to  be  the  seal  of  a  corpora- 
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tion  impressed  upon  a  contract  which 
is  valid  and  binding^  without  the  seal, 
unaccompanied  by  evidence  that  the 
officers  of  the  company  intended  to,  or 
did  affix  it,  is  not  sufficient  to  change 
the  apparent  character  of  the  contract. 
It  must  be  shown  that  the  seal  is  the 
seal  of  the  corporation  and  was  affixed 
by  its  authority,  and  that  it  was  the 
intention  of  the  parties  that  it  should 
be  a  sealed  instrument.  Grubbs  v.  Na- 
tional Life  Ins.  Co.,  94  Va.  589,  27 
S.  E.  464. 

Power  Directing  Trustee  to  Sell 
Lfand. — ^Trust  property,  a  house  and 
lot,  was  settled  upon  a  married  woman 
as  her  separate  estate  free  from  the 
liabilities  of  her  husband,  with  power, 
by  a  writing  under  her  hand  and  seal, 
attested  by  two  witnesses,  to  direct 
the  trustee  to  sell  or  incumber  it.  But 
in  neither  case  was  the  writing  sealed 
by  which  she  directed  the  trustee  to 
execute  the  two  trust  deeds  by  which 
the  note  was  secured.  In  each  case  the 
scroll  was  annexed  to  the  signature, 
but  was  not  recognized  as  a  seal  in 
the  body  of  the  instrument.  It  was 
manifest,  however,  from  all  the  sur- 
rounding circumstances  that  she  in- 
tended to  execute  the  power  and  that 
the  omission  to  recognize  the  scroll 
in  the  body  of  the  instrument  was  the 
result  of  mere  inadvertence  or  mistake. 
The  court  held,  citing  Clegg  v.  Le- 
messurier,  15  Gratt.  108,  that  the  in- 
strument was  not  sealed.  Freeman  v. 
Eacho,  79  Va.  43.  See  in  accord  Pol- 
lock V.  Glassell,  2  Gratt..  439.  See  the 
title  POWERS,  vol.  11,  p.  296. 

Agreement  to  Convey  Interest  in  a 
Certain  Suit. — In  case  of  an  agreement 
to  convey  the  parties*  interest  in  a 
certain  suit,  a  scroll  annexed  to  the 
sijirnature  is  not  sufficient  to  make  a 
sealed  instrument,  unless  it  appear 
from  some  expression  in  the  body  of 
the  instrument  that  it  was  intended  as 
seiche  Austin  v.  Whitiock,  1  Munf.  487. 
An  Actual  Seal  Mast  Be  Recognized 
in  the  Body  of  the  Instrument. — An 
actual   seal  of  a  corporation,  affixed  to 
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an  instrument  not  required  by  law  to 
be  under  seal,  must  be  recognized  in 
the  body  of  the  instrument  in  order 
to  be  a  valid  instrument  under  seal. 
Bradley  Salt  Co.  v.  Norfolk,  etc.,  Co., 
95  Va.  461,  28  S.  E.  567. 

Under  the  Virginia  statute  in  order 
to  constitute  a  sealed  instrument,  the 
seal  (even  if  an  actual  seal  and  not  a 
scroll)  must  be  acknowledged  in  the 
body  of  the  instrument.  Bradley  Salt 
Co.  V,  Norfolk,  etc.,  Co.,  95  Va.  461, 
28   S.    E.   567;   Va.   Code,   1904,  §  2841. 

There  is  no  doubt  that  at  common 
law  a  recognition  of  a  seal  to  a  sealed 
instrument  was  not  required,  and  if 
the  common-law  rule  had  been  fol- 
lowed no  such  recognition  would  be 
necessary  in  case  of  scrolls;  for  they 
were  in  common  use  before  the  statute 
of  1788.  However,  a  contrary  practice 
has  grown  up  in  Virginia.  The  rea- 
son for  this  recognition  has  never  been 
clearly  stated  in  the  earlier  cases.  The 
chief  cases  are  Austin  v.  Whitiock,  1 
Munf.  487;  Buckner  v.  Mackay,  8 
Leigh  488;  Cromwell  v.  Tate,  7  Leigh 
301,  30  Am.  Dec.  506.  The  concurrent 
opinion  of  these  cases  was  that  at 
common  law  a  recognition  of  the  seal 
in  the  body  of  the  instrument  was  not 
necessary  and  that  upon  common-law 
principles,  it  would  not  be  necessary 
in  the  case  of  a  scroll;  however,  they 
followed  the  decisions  of  the  courts 
which  had  been  consistently  the  other 
way  and  held  a  recognition  of  the  scroll 
by  way  of  seal  in  the  body  of  the  in- 
strument to  be  neceifsary.  Therefore, 
this  court  holds,  that  upon  reason  and 
consistency,  an  actual  seal,  as  well  as 
a  scroll  by  way  of  seal,  should  be  rec- 
ognized in  the  body  of  a  writing  for 
the  sale  of  personal  property  in  order 
to  make  it  a  sealed  instrument.  Brad- 
ley Salt  Co.  V.  Norfolk,  etc.,  Co.,  95 
Va.   461,   28   S.   E.  567. 

There  was  nothing  in  the  statute  of 
1788  (which  was  a  mere  declaration  of 
the  existing  law.  Jones  v.  Logwood,  1 
Wash.  42),  which  required  such  rec- 
ognition, as  is  clear  from  the  language 
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of  the  statute,  and  as  is  most  convinc- 
ingly sh©wn  in  the  opinions  of  the 
courts  of  other  states  having  statutes 
identical  with  or  similar  to  ours,  when 
giving  their  reason  for  not  requiring 
such  recognition.  Bradley  Salt  Co.  v. 
Norfolk,  etc.,  Co.,  95  Va.  461,  28  S. 
E.   567. 

2.  When  Instrument  of  Such  a  Nature 
as,  by  Law,  Required  to  Be  Sealed. 

See  the  titles  BONDS,  vol.  2,  p.  507; 
DEEDS,  vol.  4,  p.  364. 

If  the  writing  be  one  which  is  re- 
quired by  law  to  be  sealed,  it  is  a  well- 
founded  principle  that  no  recognition 
of  the  seal  in  the  body  of  the  instru- 
ment is  necessary  to  make  it  a  valid 
sealed,  instrument;  but  recognition  out- 
side of  the  instrument,  such  as  ac- 
knowledgment for  recordation,  et  cet- 
era, is  sufficient.  Parks  v.  Hewlett, 
9  Leigh  511;  Clegg  v.  Lcmessurier,  15 
Gratt.  108;  Smith  v.  Henning,  10  W. 
Va.  596;  Cosner  v.  McCrum,  40  W.  Va. 
339,  21  S.  E.  739;  Ash  well  v.  Ayres,  4 
Gratt.  283.  See  the  title  ACKNOWL- 
EDGMENTS, vol.  1,  p.   104. 

In  those  cases  required  by  law  to 
be  under  seal,  as  conveyances,  etc.,  it 
suffices  to  have  the  solemn  recognition 
of  the  scroll  as  a  seal  at  the  time  when 
the  instrument  is  acknowledged  or 
proved  for  registry.  Parks  v.  Hewlett, 
9  Leigh  511;  Ashwell  v.  Ayres,  4  Gratt. 
283;  Clegg  v.  Lemessurier,  15  Gratt. 
108,  115. 

In  Case  of  Deeds  of  Land.— Where 
the  scroll  attached  to  the  signature  of 
the  grantor  is  not  recognized  in  the 
body  of  the  instrument,  this  informal- 
ity is  cured  by  the  subsequent  acknowl- 
edgment of  the  deed  for  recordation. 
Ashwell  V.  Ayres,  4  Gratt.  283;  Cosner 
V.  McCrum,  40  W.  Va.  339,  21  S.  E. 
739;  Smith  v.  Henning,  10  W.  Va.  596. 
See  the  title  DEEDS,  vol.  4,  p.  364. 

A  case  in  which  a  paper  writing, 
purporting  to  convey  land,  is  held  to 
be  a  deed,  though  no  reference  is 
made  to  a  seal  in  the  body  of  the  writ- 
ing, but  at  the  end  of  the  name  of  the 
vendor    signed    to    such    writing,    is    a 


scroll,  and  within  the  scroll  is  written 
•'seal,"  and  the  writing  which  in  the 
first  part  says  "this  indenture"  and 
purports  to  "grant"  lands,  and  is  ac- 
knowledged before  the  clerk  of  the 
proper  county  for  record  as  a  deed, 
and  admitted  to  record  by  the  clerk 
is  a  deed;  and  sufficiently  sealed. 
Smith  V.  Henning,  10  W.  Va.  596. 

Recognition  of  Seal  to  Instrument 
of  Emancipation. — Where  it  is  stated 
at  the  foot  of  an  instrument  of  eman- 
cipation, that  it  was  signed,  sealed  and 
acknowledged  in  presence  of  two  at- 
testing witnesses,  and  the  instrument 
is  afterwards  duly  proved  by  the  wit- 
nesses in  the  county  or  corporation 
court,  it  sufficiently  appears  that  the 
person  making  the  instrument  affixed 
the  scroll  by  way  of  seal.  Parks  v. 
Hewlett,  9   Leigh   511. 

III.  Effect  of  Sealing 

See  the  title  CONTRACTS,  vol.  3, 
p.   307. 

Sealed  Instrument  Conclusive  against 
All  Who  Seal  It.— There  is  no  excep- 
tion to  the  rule  that  a  fair  and  volun- 
tary execution  of  a  sealed  instrument 
is  conclusive  against  all  who  seal  it, 
and  everything  admitted  in  it.  Hoke 
V.  Hoke,  3  W.  Va.  561.  See  the  title 
ESTOPPEL,  vol.  5,  p.  191. 

Seal  Pmpoits  Consideration.  —  Ac- 
cording to  common-law  principles,  a 
seal  purports  a  sufficient  valuable  con- 
sideration. Harris  v.  Harris,  23  Gratt. 
737.  See  the  title  CONTRACTS,  vol. 
3,  p.  307. 

Obligation  Created  under  Seal  Dis- 
charged  by  Sealed  Instrument  Only. — 
A  valid  obligation  created  by  an 
instrument  under  seal,  and  not  per- 
formed, can  only  be  dischar  re*'  at  com- 
mon law  by  a  sealed  instrument.  Step- 
toe  V.  Harvey,  7  Leigh  501.  See  the 
titles  POWERS,  vol.  11,  p.  296;  RE- 
T,EASE,  vol.  11,  p.  784. 

IV.  Omission,  Addition,  or 
Erasure  of  Seal. 

See  the  titles    ALTERATION    OF 
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INSTRUMENTS,  vol.  1,  p.  307;  AN- 
CIENT DOCUMENTS,  vol.  l,  p.  372; 
BONDS,  vol.  2,  p.  507;  CONTRACTS, 
vol.  3,  p.  307;  DEEDS,  vol.  4,  p.  364; 
ESCROW,  vol.  5,  p.  145. 

Omission  of  a  seal,  or  scroll  by  way 
of  seal,  can  not  be  cured  by  recogni- 
tion of  the  seal  in  the  body  of  the  in- 
strument. Parks  V,  Hewlett,  9  Leigh 
511;  Smith  v.  Henning,  10  W.  Va.  596. 

One  Seal  to  Several  Signaturcs^- 
Where  there  are  several  signatory  par- 
ties to  an  instrument  which  bears  but 
one  seal,  each  party  may  adopt  this 
attached  seal  as  his,  and  thereby  the 
instrument  will  become  sealed  as  to 
all  the  signing  parties.  Rankin  v. 
Roller,  8  Gratt.  63;  Keller  v.  McHuff- 
man,  15  W.  Va.  64. 

W.  and  N.  entered  into  a  written 
agnreement,  which  concluded  with  the 
words,  "witness  the  following  signa- 
tures and  seals,"  and  had  but  one  scroll 
which  was  placed  opposite  the  name 
of  W.  as  a  seal.  N.'s  name  was  signed 
immediately  under  W.'s  name.  The 
declaration  described  the  said  writing 
as  "signed  by  the  said  defendant  and 
the  said  plaintiff,  and  sealed  with  the 
seal  of  said  defendant  and  the  said 
plaintiflF."  Held,  on  oyer  of  the  agree- 
ment, and  demurrer  to  the  declaration 
for  alleged  variance  between  the  agree- 
ment described,  and  the  agreement  it- 
self, that  there  is  no  variance;  and  that 
the  one  scroll  must  be  taken  as  the 
adopted  scroll  of  both  parties  to  said 
agreement.  Norvell  v.  Walker,  9  W. 
Va.   447. 

Extra  Seal  to  Trust  Deed. — The  va- 
lidity of  a  trust  deed  is  not  affected 
by  having  on  it  an  extra  seal.  Kyger 
V,  Sipe,  89  Va.  507,  16  S.  E.  627;  Ward 
%\  Churn,  18  Gratt.  801;  Miller  v. 
Fletcher,  27  Gratt.  403.  See  the  title 
DEEDS,  vol.  4,  p.  364. 

Brasing  Scroll  to  Name  of  Obligor. 
— A  scroll  on  a  paper  had  been  erased 
and  another  scroll  made  in  juxtaposi- 
tion to  the  name  of  the  obligor.  In 
the  absence  of  fraud  such  an  alteration 


is  not  material,  and  did  not  change  the 
legal  effect  of  the  instrument.  Keen 
V.  Monroe,  75  Va.  424.  See  the  title 
ALTERATION  OF  INSTRU- 
MENTS, vol.  1,  p.  307. 

V.  Foreign  Seals. 

Sec  the  titles  BILLS,  NOTES  AND 
CHECKS,  vol.  2,  p.  463;  FOREIGN 
JUDGMENTS,  vol.  6,  p.  208;  FOR- 
EIGN LAWS,  vol.  6,  p.  237;  JUDI- 
CIAL NOTICE,  vol.  8,  p.  630;  NO- 
TARY PUBLIC,  vol.   10,  p.  480. 

Seals  of  the  Courts  and  State  Seals 
cf  Foreign  Countries.— The  seal  of  a 
court  of  a  foreign  country  must  be 
proved;  the  seal  of  a  foreign  state  or 
nation  proves  itself.  Ex  parte  Povall, 
3  Leigh  816. 

Official  Seal  of  Mayor  of  Nev7  York. 
— A  deed  bearing  date  on  the  25th  day 
of    November,    1786,    is    made    by    citi- 
zens   of    Virginia,    as    appears    on    its 
I  face,   conveying   land   in   Virginia  to   a 
citizen  of  New  York;  and  on  it  there 
1  is  a  certificate  under  the  hand  and  offi- 
I  cial   seal   of  the   mayor   of  New   York, 
of  the  same  date  with  the  deed,  of  the 
I  acknowledgment     of    the    deed     before 
him   by   the   grantors.     This   deed  was 
'  recorded    in    the    clerk's    office    of    the 
j  county     court    of    Jackson,    in     which 
county  the  land  is  situate,  on  the  7th 
I  of  March,  1833.     Held,  that  the  certifi- 
!  cate  of  the  mayor  of  New  York,  being 
I  full  and  particular,  and  being  made  in 
his  official   capacity  and   under   his   of- 
ficial   seal,   should   be   presumed    to   be 
made  in  the  manner  in  which  such  acts 
were     usually    authenticated     by     him. 
Hassler  v.  King,  9  Gratt.  115. 

VI.  Evidence. 

Parol  Evidence  Inadmissible  to 
Prove  a  Scroll  to  Have  Been  Used  as 
SeaL — Parol  evidence  is  inadmissible 
to  prove  the  intention  to  adopt  a  scroll 
as  a  seal  to  an  instrument  which  is  not 
required  by  law  to  be  under  seal. 
Clegg  V.  Lemessurier,  15  Gratt.  108; 
Pollock  V,  Glassell,  3  Gratt.  439. 

Extrinsic  evidence  is  in  no  case  ad- 
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missible  to  prove  that  a  scroll  at  the 
foot  of  an  instrument  was  intended  as 
a  seal,  except  evidence  of  the  solemn 
recognition  of  the  scroll  as  the  seal  at 
the  time  when  the  instrument  is  ac- 
knowledged or  proved  for  registry. 
Parks  V.  Hewlett,  9  Leigh  511;  Ash- 
well  V.  Ayres,  4  Gratt.  283;  Clegg  v. 
Lemessurier,  15  Gratt.  108,  115. 


A  marriage  settlement  gives  a  power 
to  the  wife  to  dispose  of  the  settled  es- 
tate by  gift,  or  devise,  under  her  hand 
and  seal,  attested  by  two  or  more  wit- 
nesses. Held,  that  parol  testimony  is 
admissible  to  show  that  the  scroll  was 
put  upon  the  paper,  by  the  direction 
of  the  testatrix,  as  a  seal.  Pollock  v. 
Glassell.  2  Gratt.  439. 


SEAM.— In  Chapman  v.  Mill  Creek  Coal,  etc.,  Co.,  54  W.  Va.  193,  46  S.  E. 
262,  263,  it  is  said:  "In  geology  a  thin  layer  or  stratum  of  rock  is  called  a  seam. 
The  same  term  is  applied  to  coal.  'Vein  of  coal,'  'coal  bed,'  and  'coal  seam' 
are  used  as  equivalent  terms." 


SEAMEN. 

CROSS  REFERENCES. 

See  the  titles  ADMIRALTY,  vol.  1,  p.  182;  COMMITMENTS  AND  PRE- 
LIMINARY EXAMINATION  OF  ACCUSED,  vol.  3,  p.  6;  SHIPS  AND 
SHIPPING;   WAR. 


Duty  as  to  Performance  of  Contract. 

— A  seaman  who  signs  a  contract  to 
perform  a  voyage  is  bound  to  specific 
performance,  and  may  not  elect  to  pay 
damages  for  a  breach  of  it;  and  the 
master  may,  by  the  maritime  law,  pur- 
sue and  bring  back  his  seaman  who  de- 
serts. The  act  of  congress  is  perhaps 
a  restriction  on  the  rights  of  the  cap- 
tain and  certainly  ameliorates  the  con- 
dition of  the  seaman,  first,  in  requir- 
ing the  contract  to  be  written;  sec- 
ondly, in  requiring  the  justice  of  the 
peace  to  give  his  consent,  before  he 
can  be  restrained  of  his  liberty.  Ex 
parte  Pool,  2  Va.  Cas.  276. 

Seaman  Contracting  for  a  Voj^ge 
Not  Entitled  to  Wages  unless  Voyage 
Is  Completed. — Seamen,  who  engage 
for  a  voyage,  are  never  allowed  wages 


unless  the  voyage  is  finished,  or  pre« 
vented  by  the  act  of  the  owners  them- 
selves, or  the  government  Hence  a 
mariner,  who  quits  the  ship  after  cap- 
ture, without  the  assent  of  the  owners, 
or  having  been  forced  to  do  so  by  the 
captors,  is  not  entitled  to  wages  to  the 
time  of  the  capture.  Cavan  v,  Martin, 
3  Call  228. 

Mariners  have  a  claim  to  their 
wages,  out  of  the  proceeds  of  the  sale 
of  the  ship,  directed  to  be  sold,  by  the 
court  of  admiralty.  Faircloth  v.  Gate- 
wood,  4  Call  158. 

The  proceeds  of  the  sales  of  a  ship 
condemned  as  forfeited,  by  the  court 
of  admiralty,  arc  liable  to  the  sea- 
men's wages,  in  lieu  of  the  ship. 
Douglass  V,  Roan,  4  Call  353. 


SEARCHES  AND  SEIZURES. 

CROSS  REFERENCES. 

Sec  the  titles  CONSTITUTIONAL  LAW,  vol.  3,  p.  206;  CRIMINAL 
LAW,  vol.  4,  p.  1;  JUSTICES  OF  THE  PEACE,  vol.  9,  p.  89;  SLAVES; 
TRESPASS;  WARRANTS. 

As  to  seizure  of  gaming  tables,  see  the  title  GAMING,  vol.  6,  p.  703.  As  to 
the  law  requiring  vessels  bound  north  to  be  searched  for  runaway  slaves,  see 
the  title  SLAVES. 


A  learned  author,  speaking  of  search 
warrants,  has  remarked  that  "there  is 
not  a  description  of  process  known  to 
the  law,  the  execution  of  which  is 
more  distressing  to  the  citizen.  Per- 
haps there  is  none  which  exerts  such 
intense  feeling  in  consequence  of  its 
humiliating  and  degrading  effects.' 
Archbold's  Cr.  Pr.  &  PL,  vol.  1,  p.  131. 
Spangler  v.  Booze,  103  Va.  276,  280, 
49   S.   E.   42. 

Constitutional  Provision.— The  4th 
article  of  the  amendments  to  the  con- 
stitution of  the  United  States  provided 
that  the  rights  of  the  people  to  be  se- 
cured in  their  person,  houses,  papers 
and  effects  against  unreasonable 
searches  and  seizures  were  not  to  be 
violated.  It  has  been  held,  that  this 
amendment  refers  to  the  government 
of  the  United  States  and  not  to  the 
states.  See  Baker  v.  Wise,  16  Gratt. 
139. 

Search  for  Instruments  Used  in 
Commission  of  Crime. — ^The  instru- 
ments, devices  or  tokens  used  in  the 
commission  of  a  crime  are  competent 
and  legitimate  evidence  in  the  trial  of 
the  accused,  and  the  taking  of  them 
from  his  person  by  an  officer  who  has 
arrested  him  upon  a  charge  of  his  hav- 
ing committed  the  crime,  is  not  an  il- 
legal seizure,  nor  is  the  search  of  his 
person  for  such  instruments  an  un- 
reasonable search  within  the  meaning 
of  the  constitutional  provision  against 
unreasonable  search.  State  v.  Ed- 
wards, 51  W.  Va.  220,  41  S.  E.  429. 

"There  is  such  a  thing  as  unreason- 
able search  which  the  law  will  not  per- 
mit, but  where  a  man  stands  charged 
with   crime  and  an  instrument  or   de- 


vice is  found  upon  his  person  or  in  his 
possession  which  was  a  part  of  the 
means  by  which  he  accomplished  the 
crime,  those  instruments,  devices,  or 
tokens  are  legitimate  evidence  for  the 
state  and  may  be  taken  from  him  and 
used  for  that  purpose.  If  it  were  oth- 
erwise, the  pistol  with  which  a  mur- 
derer shoots  down  his  victim  or  the 
dagger  with  which  he  stabs  him,  in- 
separably connected  with  the  corpus 
delicti,  and,  therefore,  competent  and 
legitimate  evidence,  could  not  be  taken 
from  the  pocket  of  the  murderer  and 
used  as  evidence  against  him,  for  the 
reason  that  they  belong  to  him  and 
are  found  upon  his  person.  It  is  well 
settled  that  a  person  in  custody  on  a 
criminal  charge  may  be  subjected  to 
a  personal  search  and  examination 
against  his  will  in  order  to  discover 
upon  him  evidence  of  his  criminality. 
55  Am.  St.  Rep.,  note  228;  citing 
Rusher  v.  State,  94  Ga.  363;  Ex  parte 
Hurn,  92  Ala.  102;  Closson  v.  Morri- 
son, 47  N.  H.  482."  State  v.  Edwards, 
51  W.  Va.  220,  230,  41   S.   E.  429. 

"The  general  law  justifies  not  merely 
seizure  of  articles  admissible  as  evi- 
dence, but  even  search  of  the  person 
charged  iti  order  to  get  evidence. 
State  necessity  calls  for  it.  1  Bishop 
Crim.  Proced.,  §  210;  Hughes,  Crim. 
Proced.,  §  3132.  The  above  consid- 
erations based  on  only  §  1,  ch.  151  (of 
the  Code  of  West  Virginia)  besides 
general  law,  to  show  that  the  justice 
had  jurisdiction  to  seize  and  provide 
for  the  retention  of  the  article,  may 
be  strongly  supplemented  by  Code,  ch. 
155,  allowing  warrants  to  search  prem- 
ises to  find  gaming  implements,  as  it 
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gives   power    to   the    justice   to    issue    warrant    was    held    void    on    its    face, 
search    warrants,    and    allow     seizure,    see    Byrnside   v.    Burdett,    15    W.    Va. 


and  directs  that  the  article  be  safely 
kept  by  direction  of  the  justice  to  be 
used    as    evidence    and    then    in    some 


702. 

Illegal  Search  by  Landlord  as  Con- 
stituting    Trespass.  —  See     the     title 


cases  burnt.  The  law  thus  plainly  gave  ]  TRESPASS, 
the  justice  jurisdiction  to  do  all  he  ^^^^^  ^^  ^^^^^  ^^^  Issuance  of 
<iid  in  this  case.  (Boyd  v.  U.  S..  116  I  g^^^^^  Wammt  without  Cause—See 
U.  S.  616,  is  a  valuable  case  as  to  limit    ^j^^    ^j^,^    MALICIOUS     PROSECU- 


of   right   of   search   where   it   is   illegal 
or    compels    one    to    furnish    evidence 
against  himself.)"     Woods  v.   Cottrell, 
55  W.  Va.  476,  481,  47  S.  E.  275. 
Warrant    Held    Void. — For    a     case 


TION,  vol.  9,  p.   497. 

Nature  of  Action  against  Justice  for 
False   Issuance   of   Search   Warrant. — 

See    the    title    JUSTICES    OF    THE 


where  what  purported  to  be  a  search  ■  P^^'^CE,  vol.  9,  p.  89. 

Secession. 

See  the  titles   CONFEDERATE  STATES,  vol.  3,  p.  54;   STATE. 

Secondar>^  Contracts. 

See  the  titles  GUARANTY,  vol.  6,  p.  770;  SURETYSHIP, 

Secondary  Ervidence. 

See  the  title  BEST  AND  SECONDARY  EVIDENCE,  vol.  2,  p.  355. 

Second  Hand  Goods. 

See  the  title  LICENSES,  vol.  9,  p.  305. 

SECOND  MORTGAGE  BONDS.— In  Fidelity  Ins.,  etc.,  Co.  v.  Shenandoah 
Val.  R.  Co.,  33  W.  Va.  761,  11  S.  E.  58,  65,  it  is  said:  "The  very  term  second 
mortgage  bonds  means  bonds  subject  to  first  mortgage  bonds." 

SECOND  TERM.— See  Jones  v.  Com.,  19  Gratt.  478. 

Second  Trial. 

Sec  the  title  NEW  TRIALS,  vol.  10,  p.  428. 

Secretary, 

See   the   title   STATE. 

SECTION.— See  Chesapeake,  etc.,  R.  Co.  v.  Pack,  6  W.  Va.  397,  402.  And 
see  generally,  the  title  STATUTES. 

SECURE. — To  secure  a  lien  is  to  perfect  it  and  make  it  available.  See  Boston 
V.  Chesapeake,  etc.,  R.  Co.,  76  Va.  180,  181. 

SECURITY.— See  the  titles  PLEDGE  AND  COLLATERAL  SECURITY, 
vol.  11,  p.  272;  SURETYSHIP. 

The  addition  of  security  or  "surety"  to  the  name  of  a  signer  of  a  bond  is 
prima  facie  evidence  of  his  suretyship;  but  it  may  be  rebutted  by  parol  evi- 
dence to  the  contrary.     Boulware  v.  Hartsook,  83  Va.  679,  3  S.  E.  289. 

A  bond  was  signed  by  several  persons;  before  the  names  of  some  was  the 
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word  security.  The  court  said:  "The  bond  is  joint,  and  all  the  subscribers 
thereto  are  presumably  principals  except  those  which  have  the  word  security 
before  their  names."     Harper  v.  McVeigh,  82  Va.  751,  1  S.  E.  193,  195. 

In  James  Clark  Distilling  Co.  v.  Bauer  (W.  Va.),  49  S.  E.  160,  it  is  said: 
"He  tells  the  plaintiff  that  Boyd  had  gone  his  security  for  the  first  bill.  That 
w^ord  security  alone  is  a  declaration  of  Bauer  that  Boyd  was  only  a  security, 
and  a  warning  to  the  plaintiff  that  he  was  not  a  partner." 

One  sells  land  by  executory  contract  stating  a  certain  price,  provid- 
ing: "And  the  said  Mansfield  agrees  to  take  the  note  of  said  Dameron, 
with  interest  and  security,  due  in  *  *  *,  for  said  $500,  or  the  note  of  S.  S. 
Vinson;  and  the  said  Mansfield  further  agrees  that  when  said  payment  is  made 
or  secured  he  will  make"  a  deed.  Vinson  gives  his  note.  That  does  not  dis- 
charge the  lien  for  purchase  money.  The  court  said:  "It  can  not  be  supposed 
that  Mansfield  meant  to  give  up  his  land  on  mere  personal  security,  especially 
as  he  still  kept  title.  'When  payment  is  made  or  secured,'  that  is,  when  payment 
is  secured.  The  word  'secured*  strikes  me  as  helping  this  construction.  It  does 
not  refer  to  security  in  Dameron's  note,  if  he  should  give  one.  It  would  be 
unnecessary,  if  that  be  its  meaning,  as  former  language  provided  for  that 
security.  It  imports  that  actual  payment  must  either  be  made  or  secured  be- 
fore a  deed  was  demandable."  Mansfield  v.  Dameron,  42  W.  Va.  794,  26  S.  E. 
527,  528. 

Security  and  Endorser  Distinguished. — See  Miller  v.  Clendenin,  42  W.  Va. 
416,  26  S.  E.  512,  513. 

Other  Security. — The  "other  security,"  referred  to  in  §  3,  art.  11,  of  the  con- 
stitution of  this  state,  which  is  declared  to  be  "paramount  to  the  homestead 
exemption,  is  security  of  a  like  character  with  those  mentioned  in  that  section; 
that  is,  such  as  is  created  by  the  act  of  the  debtor  himself.  It  does  not  em- 
brace judgments  which  are  securities  created  by  law.  Oppenheim  v.  Myers 
99  Va.  582,  39  S.  E.  218;  Kennerly  v.  Swartz.  83  Va.  704,  3  S.  E.  348,  overruled 
White  V.  Owen,  30  Gratt.  43,  approved.  See  also,  the  title  HOMESTEAT' 
EXEMPTION,  vol.  7,  p.  91. 

Security  for  Costs. 

See  the  title  COSTS,  vol.  3,  p.  633. 

Securit;y  to  Keep  Peace  and  Be  of  Good 
BeKavior. 

See  the  title  BREACH  OF  THE  PEACE,  vol.  2,  p.  615. 
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CROSS  REFERENCES. 

Sec  the  title  BREACH  OF  PROMISE  OF  MARRIAGE,  vol.  2,  p.  613. 


I.  Civil  Action. 

A,  CONSTITUENTS  OF  THE  AC- 
TION. 

There  are  three  constituents  of  the 
action,  the  presence  of  all  of  which  is 
essential  to  its  maintenance,  viz.  (1) 
the  relation  of  the  master  on  the  part 
©f  the  plaintiff  to  the  female;  (2)  her 
seduction;  (3)  the  actual  loss  of  her 
services  as  a  consequence.  Lee  v. 
Hodges,  13  Gratt.  726. 
1.  The  Relation  of  Master  and  Servant, 
au  General  Statement. 

With  all  its  boasted  excellence,  the 
common  law  wholly  failed  to  provide 
any  form  of  action  where  a  parent  as 
such,  or  one  standing  "in  loco  pa- 
rentis," could  recover  pecuniary  com- 
pensation for  the  humiliation,  shame, 
dishonor  and  anguish  endured  by  him, 
or  brought  upon  his  family  or  house- 
hold, by  the  libertine  who  with  stealthy 
step  invaded  the  sacred  precincts  of 
domestic  peace  and  seduced  a  daughter 
from  the  path  of  purity  and  virtue  and 
left  to  her  and  her  child  only  a  herit- 
age of  shame.  For  the  wrong  done 
to  the  offending  daughter,  the  law  pro- 
vides no  remedy.  Riddle  v.  McGinnis, 
22  W.  Va.  253. 

For  an  injury  done  to  a  servant, 
ivhich  rendered  him  less  able  to  render 
the  service  due  to  the  master,  he  had 
his  action  on  the  case,  per  quod  scrv- 
itium  amisit.  By  the  comiron  law, 
the  father  had  the  absolute  lejal  right 
not  only  to  the  custody  and  care  of 
his  infant  children,  but  also  to  their 
society  and  labor,  and  he  was  in  many 
instances  liable  for  their  education  and 
maintenance.  His  legal  right  to  their 
society,  attentions  and  services  during 


their  minority  possessed  a  pecuniary 
value  to  him,  and  to  this  extent  they 
became  his  servants  and  he  their  mas- 
ter, and,  as  a  consequence  of  this  re- 
lation of  master  and  servant,  his  right 
of  action  against  any  person  who  by 
wrong  or  injury  done  to  his  servant 
rendered  him  less  able  to  perform  his 
usual  service  has  been  always  main- 
tained. Here,  then,  we  find  the  legal 
foundation  of  the  father's  action  on 
the  case,  for  the  seduction  of  his 
daughter.  Riddle  v.  McGinnis,  22  W. 
Va.  253;  White  v.  Campbell,  13  Gratt. 
573;  Lee  v.  Hodges,  13  Gratt.  726; 
Hudkins  v.  Haskins,  22  W.  Va.  645. 

The  action  by  a  father  for  the  se- 
duction of  his  daughter  is  founded  on 
the  relation  of  master  and  servant, 
and  not  that  of  parent  and  child.  Lee 
V,  Hodges,  13  Gratt.  726. 

To  entitle  the  father  to  maintain  his 
action  for  the  seduction  of  his  daugh- 
ter, who  was  of  full  age  at  the  time  of 
the  seduction,  he  must  show  that  she 
was  at  that  time  in  his  service,  so  as 
to  constitute  in  law,  and  in  fact,  the 
relation  of  master  and  servant  between 
them.  Hudkins  v.  Haskins,  22  W. 
Va.    645,    646. 

b.  The  Servitude  of  the  Daughter. 
(1)  When  She  Is  under  Twenty-One. 

The  rule  is  well  settled  that  whilst 
a  daughter  is  under  twenty-one  years 
of  age  she  is,  for  the  purposes  of  the 
action,  regarded  as  the  servant  of  the 
father,  even  though  she  may  not  be 
living  with  him  at  the  time,  unless  he 
has  renounced  all  claim  to  her  serv- 
ices. Lee  V.  Hodges,  13  Gratt.  726, 
737;  Clem  v.  Holmes,  33  Gratt.  722, 
36  Am.  Rep.  793;  Hudkins  v.  Haskins, 
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22  W.  Va.  645;  Riddle  v.  McGinnis,  22 
W.   Va.   253,  263. 

Where  the  daughter  is  under  the 
age  of  twenty-one  years,  and  was  so 
at  the  time  of  the  seduction,  and  the 
father  then  was,  and  still  is  entitled 
to  her  attentions  and  services,  the  law 
conclusively  presumes  that  the  relation 
of  master  and  servant  exists  between 
them,  although  at  the  time  of  such  se- 
duction she  may  be  in  the  actual  serv- 
ice of  another,  under  a  contract  made 
by  herself  securing  to  her  the  compen- 
sation for  such  service.  Riddle  v. 
McGinnis,  22  W.  Va.   253. 

(2)  When  She  Is  over  Twenty-One. 

Where  a  daughter  after  she  becomes 
of  full  age,  continues  to  reside  in  her 
father's  family,  rendering  him  any  of 
the  services  usually  rendered  by  a 
daughter  in  the  family,  it  will  be  pre- 
sumed that  .the  relation  of  master  and 
servant  exists  between  the  father  and 
daughter.  Hudkins  v,  Haskins,  22  W. 
Va.   645,  646. 

The  relation  of  master  and  servant 
between  father  and  daughter,  where 
she  lives  in  her  father's  family,  even 
when  she  is  over  the  age  of  twenty- 
one  years,  and  when  he  has  no  legal 
right  to  command  her  services,  or  to 
receive  her  wages,  is  established  by 
proof  of  the  most  trivial  or  valueless 
services  rendered  by  her  in  his  family, 
such  as  making  tea,  mending  stockings, 
milking  his  cows,  presiding  at  his  tea 
table,  or  any  other  acts  of  service, 
however  slight.  Riddle  v.  McGinnis, 
22  W.  Va.  253,  263;  Lee  v.  Hodges,  13 
Gratt.  726;  Hudkins  v.  Haskins,  22  W. 
Va.  645. 

Where  such  relation  of  master  and 
servant  between  the  father  and  daugh- 
ter is  shown  to  have  existed  after  she 
has  become  of  full  age,  such  relation 
will  be  presumed  to  continue,  until  de- 
termined by  the  act  of  the  father,  or 
until  the  daughter  has  left  the 
parental  roof,  emancipated  herself 
from  all  legal  control  on  V  •  part 
of    her    father,     and    become     in     all 


respects  the  mistress  of  her  own  con- 
duct and  actions;  and  this  relation  will 
not  be  destroyed  by  a  temporary  ab- 
sence from  her  fathers  house,  coupled 
with  a  present  purpose  on  her  part  of 
returning  to  the  same.  Hudkins  v. 
Haskins,  22  W.  Va.  645,  646. 

(3)  When  She  H&s  Been  Emancipated. 

Where  a  daughter  over  the  age  of 
twenty-one  years,  who  lives  away 
from  her  father's  house,  under  a  con- 
tract for  her  services  made  by  herself 
after  she  came  of  age,  for  her  own 
benefit,  is  seduced,  the  action  by  the 
father  will  not  lie  either  at  common 
law  or  under  the  statute.  Lee  v, 
Hodges,   13   Gratt.   726. 

When  the  daughter  has  arrived  to 
years  of  discretion,  has  left  the  pater- 
nal roof,  has  emancipated  herself  from 
all  legal  control  on  the  part  of  the  fa- 
ther, and  become  in  all  regards  the 
mistress  of  her  own  conduct  and  ac- 
tions, the  law  gives  the  father  no  ac- 
tion for  her  seduction.  Lee  v.  Hodges, 
13  Gratt.  726;  Hudkins  v.  Haskins,  22 
W.  Va.  645;  Riddle  v.  McGinnis,  22 
W.  Va.  253. 

As  some  apology  for  this  supposed 
defect  in  the  law,  it  is  perhaps  worthy 
of  consideration,  whether  a  reason  for 
the  failure  of  the  law  to  allow  an  ac- 
tion in  such  case  may  not  be  found  in 
the  belief  on  their  part  that  if  in  such 
a  state  of  things  the  well-established 
virtuous  habits  and  character  of  the 
daughter,  her  own  matured  sentiments 
of  female  purity  and  honor,  and  the 
discrete  conduct  and  modest  deport- 
ment which  are  their  outward  evi- 
dences, do  not  protect  her  against  the 
arts  of  the  seducer,  no  great  additional 
safeguard  to  female  virtue,  no  impor- 
tant additional  security  for  the  pres- 
ervation of  the  public  morals,  would 
be  afforded  by  a  law  conferring  on  a 
father  or  any  one  else  a  right  to  main- 
tain a  suit  for  her  seduction.  Daniel, 
J.,  in  Lee  v,  Hodges,  13  Gratt.  726. 

2.   Her  Seduction.. 

In  order  for  the  father  to  maintain 
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his  action,  it  is  necessary  for  him  to 
prove  that  she  was  in  fact  seduced. 
Lee  V.  Hodges,  13  Gratt.  726.  See 
also,  Flick  v.  Com.,  97  Va.  766,  34  S. 
E.  39. 

3.  The  Actual  Loss  of  Service. 

a.  At  Comihon  Law. 

As  the  action  for  seduction  is 
founded  on  the  relation  of  master  and 
servant,  the  gist  of  the  action  at  com- 
mon law  is  the  loss  of  service.  Fry  v. 
Leslie,  87  Va.  269,  12  S.  E.  671;  Clem 
r.  Holmes,  33  Gratt.  722,  36  Am.  Rep. 
793;  Riddle  v.  McGinnis,  22  W.  Va. 
253.  And  some  service  must  be 
proved,  however  trifling  and  valueless. 
Clem  V,  Holmes,  33  Gratt.  722,  36  Am. 
Rep.   793. 

At  common  law,  it  was  necessary  to 
aver  and  prove  loss  of  service  in  order 
to  maintain  the  action.  It  has  been 
long  and  well  settled,  however,  that 
loss  of  actual  service  had  little  to  do 
with  the  action;  and  that  in  substance 
it  was  an  action  for  damages,  not  only 
for  the  loss  of  service,  but  also  for  all 
that  the  plaintiff  could  feel  from  the 
nature  of  the  injury.  White  v.  Camp- 
bell, 13  Gratt.  573;  Riddle  v.  McGinnis, 
22  W.  Va.  253. 

For  the  courts  have  always  treated 
the  relation  of  master  and  servant,  and 
the  loss  of  service,  as  innocent  fictions 
which  merely  served  to  give  the  court 
jurisdiction,  while  the  measure  of  the 
plaintiffs  damages  was  not  merely  the 
actual  value  of  the  services  lost,  but 
compensation  for  the  shame,  disgrace 
and  anguish  suffered  by  the  father,  in 
the  defilement  and  ruin  of  his  daugh- 
ter. Riddle  v,  McGinnis,  22  W.  Va. 
253. 

b.  Horn  by  the  Statute. 
(1)  General  Statement. 

But  now  it  is  provided  that  an  action 
for  seduction  may  be  maintained  with- 
out any  allegation  or  proof  of  the  loss 
of  the  service  of  the  female,  by  rea- 
son of  the  wrongful  act.  Va.  Code, 
5  2896;   W.  Va.  Code,  ch.  103,  §  L 


(2)  Constructions  of  the  Sutute. 

(a)  Its  Purpose. 

Under  this  statute,  it  has  been  held, 
that  its  sole  purpose  is  to  dispense 
with  the  proof  of  services.  Clem  v. 
Holmes,  33  Gratt.  722,  36  Am.  Rep. 
793. 

The  only  change  made  by  the  act. 
Code,  ch.  148,  §  1,  p.  589,  in  relation 
to  the  action  of  seduction,  is  to  dis- 
pense with  proof  of  the  loss  of  serv- 
ice. The  act  does  not  give  the  action 
in  any  case  where  it  did  not  lie  at 
common  law.  Lee  v.  Hodges,  13 
Gratt.   726. 

(b)  Necessary  Allegations. 

All  that  is  now  necessary  to  be  al- 
leged and  proved  is  that  the  relation 
of  master  and  servant  existed  between 
the  father  and  daughter  at  the  time 
the  fact  occurred,  which,  as  the  law 
formerly  was,  would  have  occasioned 
the  loss  of  the  service  of  the  daughter. 
Riddle  v,  McGinnis,  22  W.  Va.  253,  259. 

By  the  first  section  of  chapter  103 
of  the  Code  of  West  Virginia,  it  is  not 
necessary  to  allege  or  prove  any  loss 
of  service  whatever,  but  it  is  still  neces- 
sary in  every  case  to  allege  and  prove 
the  existence  of  the  relation  of  master 
and  servant  at  the  time  of  the  seduc- 
tion. Hudkins  v.  Haskins,  22  \V.  Va. 
645,  653. 

In  an  action  by  a  father,  or  by  one 
in  loco  parentis  for  the  seduction  of  a 
daughter  it  is  no  longer  necessary  to 
allege  or  prove,  the  loss  of  service  of 
the  female,  or  the  value  of  such  service, 
§  1  of  chapter  103  of  the  Code  of  West 
Virginia  having  changed  the  common- 
law  rule  in  such  cases.  Riddle  v.  Mc- 
Ginnis, 22  W.  Va.  253;  Hudkins  v,  Has- 
kins, 22  W.  Va.  645,  646. 

(c)  Present  Form  of  the  Action. 

The  action  is  now,  in  form  as  well 
as  substance,  an  action  to  recover  dam- 
ages for  the  wound  inflicted  by  the  se- 
ducer on  the  peace  and  happiness  of 
the  father.  White  v.  Campbell,  13 
Gratt.  573. 
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B.   REMEDIES   FOR   SEDUCTION 
OF  DAUGHTER. 

1.  General  Statement. 

Every  action  by  a  parent  founded 
upon  the  seduction  of  his  or  her  daugh- 
ter must  be  ex  delicto.  Fry  v.  Leslie, 
87  Va.  269,  12  S.  E.  671;  4  Min.  Inst. 
(2d  Ed.)  440;  White  v,  Campbell,  13 
Gratt.  573;  Parker  v,  Elliott,  6  Munf. 
587;  S.  C,  Gilmer  33;  Hudkins  v,  Ras- 
kins, 22  W.  Va.  645. 

2.  Effect  of  the  Statute. 

The  action  in  ex  delicto  is  the 
proper  form  at  common  law,  and  our 
statute  merely  affects  the  quantum  of 
proof.  The  action  itself  remains  as  it 
was,  i.  e.,  it  belongs  to  the  same  class 
of  actions  as  before  the  statute  was 
passed.  Fry  v.  Leslie,  87  Va.  269,  12 
S.  E.  671,  citing  Lee  v,  Hodges,  13 
Gratt.  726,  and  Clem  v.  Holmes,  33 
Gratt.  722,  36  Am.  Rep.  793. 
8.   Forms  of  Action. 

a.  General  Statement. 

The  father  may  elect  to  bring  case 
or  trespass  for  the  injury.  Parker  v. 
Elliott,  6  Munf.  587;  Parker  v.  EUiotte, 
Gilmer  33. 

b.  Action  of  Trespass  Vi  et  Armis. 
The   action   of   trespass  vi   et   armis 

lies  for  the  seduction  of  a  daughter  on 
the  same  principle  that  authorizes  it  in 
case  of  adultery  with  a  wife,  namely, 
that  the  female,  in  either  case,  is  con- 
sidered as  having  no  power  to  con- 
sent. And  the  same  consideration  ren- 
ders it  frequently  the  more  eligible  ac- 
tion; as  that  a  count  for  breaking  and 
entering  the  father's  premises,  or  for 
some  other  violent  injury,  may  also  be 
introduced.  4  Min.  Inst.  (3d  Ed.)  530, 
and  cases  there  cited. 
c   Action  of  Trespass  on  the  Case. 

Trespass  on  the  case  may  properly 
be  brought  by  the  father  for  the  loss 
of  the  service  of  his  daughter  and  ex- 
pense incurred  by  him  in  consequence 
of  her  being  debauched  and  got  with 
child,  no  forcible  injury  to  himself  or 
his  property  being  alleged  in  the  dec- 
laration.     Parker   v,    Elliott,    6    Munf. 


587;    Parker  v.    Elliotte,   Gilmer   33;  4  . 

Min.  Inst.  (3d  Ed.)  5*30.  | 

d.  Forms.  | 

The  second  count  in  the   form  laid  \ 

down  in  4  Rob.  Prac.  626,  is,  the  au- 
thor says,  taken  from  the  second  count 
in  Lee  v.  Hodges,  13  Gratt.  726,  737» 
and  was  there  held  by  the  supreme 
court  to  be  good  on  demurrer.  It  is  set 
forth  in  the  statement  of  the  case  in 
Clem  V.  Holmes,  33  Gratt.  722,  36  Am. 
Rep.  793,  and  there  Staples,  J.,  de- 
livering the  opinion  of  the  court,  after 
making  the  above  statement,  says,  that 
"This  would  seem  to  be  conclusive  of 
the  question." 

C.   DEFENSES. 

1.  Infancy. 
As  the  action  is  in  ex  delicto  and  an 

infant  is  always  liable  for  his  torts,  the 
plea  of  infancy  is  of  no  avail  in  an  ac- 
tion for  the  seduction  of  the  plaintiffs 
daughter.  Fry  v.  Leslie,  87  Va.  269,  12 
S.  E.  671. 

2.  Statute  of  Limitations. 
It  is  wholly  immaterial,  in  a  suit  by 

the  father  for  the  loss  of  the  services 
of  his  daughter,  when  the  defendant 
first  debauched  and  carnally  knew  her, 
and  if  at  the  time  of  the  seduction  she 
be  abroad  and  returns  to  the  house  of 
her  parents,  where  expenses  arc  in- 
curred, and  loss,  actually  or  by  pre- 
sumption of  law,  is  suffered,  in  conse- 
quence of  the  seduction,,  the  statute  of 
limitations  will  begin  to  run  from  the 
time  of  such  loss  (i.  e.,  her  confine- 
ment). Clem  V.  Holmes,  33  Gratt.  722. 
36  Am.  Rep.  793;  Fry  v.  Leslie,  87  Va. 
269,  12  S.  E.  671;  Riddle  v.  McGinnis, 
22  W.  Va.   253,  275. 

The  statute,  §  1,  ch.  103,  of  Code  of 
West  Virginia,  dispenses  with  the  alle- 
gation and  proof  of  loss  of  service  of 
the  female  by  reason  of  the  wrongful 
act  of  the  defendant,  but  does  not  alter 
the  rule  as  to  the  commencement  of 
the  action  by  the  father;  and  when  the 
daughter  at  the  time  of  the  seduction, 
lived  away  from  the  father's  house, 
and   returned  and  was  confined    there 
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and  nursed^  the  statute  of  limitations 
will  only  begin  to  run  from  that  time. 
Riddle  v.  McGinnis,  22  W.  Va.  253. 

If  the  defendant  in  such  a  case  would 
rely  upon  the  statute  of  limitations  of 
one  year,  he  must  plead  it  before  or  at 
the  trial;  and  he  cannot  rely  on  it,  and 
raise  the  question  upon  instructions  to 
the  jury.  Riddle  v.  McGinnis,  22  W. 
Va.  253. 

D.  DECLARATION. 

In  an  action  by  a  father  for  the  se- 
duction of  his  daughter  the  declaration 
must  allege  the  relation  of  master  and 
servant,  or  it  will  be  fatally  defective  on 
demurrer.     Lee  v.  Hodges,  13  Gratt.  726. 

In  an  action  by  a  father  for  the  se- 
duction of  his  daughter,  on  a  count 
which  avers  she  is  under  twenty-one 
years  of  age,  and  unmarried,  and  was 
so  at  the  time  of  the  seduction,  and  the 
plaintiff  then  was  and  still  is  entitled 
to  her  attentions  and  services;  held, 
this  is  a  sufficient  averment  of  the  re- 
lation of  master  and  servant,  between 
the  father  and  daughter.  Clem  v. 
Holmes,  ?3   Gratt  722. 

In  an  action  by  a  father  for  the  se- 
duction of  his  daughter,  a  count  in  the 
declaration  which  avers,  that  "she  is 
under  the  age  of  twenty-one  years,  and 
unmarried,  and  was  so  at  the  time  of 
the  seduction,  and  that  the  plaintiff 
then  was,  and  still  is  entitled  to  her 
attentions  and  services,"  sufficiently 
avers  that  the  relation  of  master  and 
servant  exists  between  the  father  and 
daughter.  Riddle  v.  McGinnis,  22  W. 
Va.  253. 

.\  count  in  a  declaration  in  an  action 
for  the  seduction  of  the  plaintiTs 
daughter,  is  good,  notwithstanding  it 
alleges  that  the  defendant  "under  a 
faithful  promise  to  marry  her,  de- 
bauched the  daughter,"  etc.,  as  such 
an  allegation  will  be  treated  as  sur- 
plusage. Hudkins  v.  Haskins,  22  W. 
Va.  64i,  64«. 

E.  QUANTUM  OP  DAMAGES. 
1.  General  Statement. 

The  rule  has  long  been  settled  that 


in  an  action  by  a  parent,  or  by  one 
standing  in  loco  parentis,  the  jury  may 
consider  not  only  the  loss  of  service, 
but  the  wounded  feelings  of  the  plain- 
tiff, and  find  accordingly.  And  now  by 
our  statute  a  recovery  may  be  had  upon 
the  last  mentioned  ground  alone,  al- 
though the  relation  of  master  and  serv- 
ant is  still  essential  to  the  maintenance 
of  the  action.  Indeed,  for  a  long  time 
prior  to  the  statute,  the  allegation  of 
loss  of  service  has  come  to  be  re- 
garded, both  in  England  and  this  coun- 
try, as  in  some  measure  a  fiction — 2l 
mere  technical  form  through  which  the 
infamy  was  presented  to  the  court 
Fry  V.  Leslie,  87  Va.  269,  12  S.  E.  671, 
2  Rob.  (New)  Pr.  561;  Lee  v,  Hodges, 
13  Gratt.  726;  Riddle  v.  McGinnis,  29 
W.  Va.  253,  271. 
2.    Damages  May  Be  Exemplary. 

As  has  been  well  said,  the  damages 
in  this  action  are  not  measured  by  the 
mere  loss  of  service  or  the  necessary 
expenses  incurred;  but  they  are  given 
also  to  punish  the  seducer  for  the 
anguish  and  dishonor  the  outrage 
brings  upon  the  parent.  These  dam- 
ages are  not  merely  compensating — 
they  may  be  exemplary  in  their  nature. 
The  rank  and  condition  of  the  parties; 
the  injury  to  the  most  sacred  feelings 
and  affections;  the  shame  and  disgrace 
cast  upon  the  family;  and  the  anguish 
of  mind  in  having  a  daughter  whose 
society  brings  no  comfort  to  the  par- 
ent, and  whose  example  may  corrupt 
other  members  of  the  family,  are  all 
proper  to  be  considered.  This  being 
so,  the  jury,  in  fixing  the  amount  of 
the  recovery,  may  and  ought  to  have 
reference  to  the  pecuniary  circum- 
stances of  the  defendant.  In  all  such 
cases,  the  wrong  is  aggravated  in  pro- 
portion to  the  wealth  and  position  and 
rank  of  the  guilty  party.  All  of  which 
may  be  instruments  by  which  he  more 
readily  accomplishes  his  purpose*. 
Clem  V.  Holmes,  33  Gratt.  722,  86  Am. 
Rep.  793;  Riddle  v,  McGinnis,  22  W. 
Va.  253,  278;  Lee  r.  Hodges,  13  Gratt 
726;  White  v.  Campbell,  18  Gratt.  578. 
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The  verdict  of  a  jury  in  such  a  case 
in  favor  of  the  plaintiff  will  not  be 
set  aside  on  the  ground  that  the  dam- 
ages are  excessive,  unless  they  are  so 
enormous  as  to  furnish  evidence  of 
partiality,  passion,  corruption  or  preju- 
dice on  the  part  of  the  jury.  Riddle  v. 
McGinnis,  22  W.  Va.  253,  254. 

In  the  case  of  Riddle  v.  McGinnis, 
22  W.  Va.  263,  254,  a  verdict  of  a  jury 
rendered  in  favor  of  the  father  for  three 
thousand  dollars  damages,  for  the  se- 
duction of  his  infant  daughter,  while 
living  out  at  service,  with  the  defend- 
ant, was  upheld  by  the  court. 

F.   EVIDENCE. 

1.  In  Aggravation  of  Damagea. 

a.    Pecuniary  Condition  of  Defendant. 

A  verdict  which  would  be  absolutely 
ruinous  to  a  man  in  moderate  circum- 
stances would  scarcely  be  felt  by  one 
possessed  of  a  large  fortune,  and  would 
be  but  an  invitation  to  a  renewal  of 
the  offense  whenever  the  opportunity 
occurred  for  its  commission.  If  the 
jury  believe  the  plaintiff  is  entitled  to 
vindictive  damages,  they  will  the  more 
readily  give  them  where  they  are  satis- 
fied the  defendant  is  able  to  pay  than 
they  would  be  where  the  appeal  is  made 
that  the  verdict  would  reduce  the  de- 
fendant to  bankruptcy  and  ruin.  At 
all  events,  it  is  better  to  place  the  jury 
in  full  possession  of  all  the  facts  as  to 
the  condition  and  circumstances  of  the 
parties  than  to  leave  them  to  grope 
their  way  in  the  dark  and  to  base  their 
verdict  upon  fanciful  conjectures  and 
rumors.  Clem  v.  Holmes,  33  Gratt. 
722,  36  Am.  Rep.  793;  Riddle  v.  Mc- 
Ginnis, 22  W.  Va.  253;  Lee  v.  Hodges, 
13  Gratt.  726;  White  v.  Campbell,  13 
Gratt.  573. 

On  the  trial  of  an  action  brought  by 
a  father  for  the  seduction  of  his  daugh- 
ter, evidence  of  the  pecuniary  condi- 
tion of  the  defendant  is  admissible  to 
show  the  extent  of  the  injury  caused 
to  the  plaintiff  by  the  wrongful  act  of 
the  defendant.  Riddle  v.  McGinnis,  22 
W.  Va.  253. 


b.    Prior  Promise  of  Marrisge. 

These   damages   are   exemplary;  and 
whatever  evidence  reasonably  tends  to         . 
aggravate    the    offender's    wrong,   and  j 

show  the  extent  of  the  father's  loss,  is  ] 
legal  and  proper.  Evidence  of  the  * 
means  by  which  the  seduction  was  ac- 
complished is  of  that  character.  And 
upon  principle,  therefore,  it  would 
seem  to  be  very  clear,  that  if  the 
wicked  act  was  accomplished  by 
means  of  a  prior  promise  of  marriage, 
evidence  of  such  promise  would  be  ad- 
missible in  aggravation  of  the  dam- 
ages. That  such  promise  is  an  inde- 
pendent cause  of  action  by  the  daugh- 
ter is  no  good  reason  why  it  should 
not  be  proved  in  aggravation  of  dam- 
ages in  the  father's  action  for  seduc- 
tion. His  action  is  ex  delicto,  hers,  ex 
contractu.  The  evidence  is  merely  col- 
lateral to  his  action,  while  it  is  the 
very  foundation  of  hers.  Each  has  a 
perfect  right  to  recover  damages  to  the. 
full  extent  of  the  wrong  done  to  each: 
and,  in  order  to  do  so,  may  prove 
whatever  may  reasonably  serve  to 
show  the  measure  of  damages  sustained 
by  each.  White  v.  Campbell,  13  Gratt. 
573;  Hudkins  v.  Haskins,  22  W.  Va. 
645,   660. 

2.    In  Mitigation  of  Damages. 

a.  Conduct  of  Father. 

It  is  not  error  that  in  such  case  the 
court  refused  to  instruct  the  jury  that 
if,  upon  the  whole  evidence,  it  shall 
appear  to  them  that  the  father,  in  the 
intercourse  between  the  defendant  and 
his  daughter  (who  was  of  full  age),  did 
not  act  with  the  caution  of  a  man  of 
ordinary  prudence,  they  ought  to  find 
for  the  defendant;  but  do  instruct  the 
jury  that,  if  the  con-hict  of  the  plain- 
tiff shall  appear  to  nve  been  indis- 
creet, that  is  a  circumstance  which 
should  mitigate  the  damages.  Parker 
V.   Elliott,   6   Munf.    587. 

b.  Conduct  of  Daughter. 

The  defendant  is  allowed  to  show. 
in  mitigation  of  damages,  particular 
acts  of  unchastity  on  the  part    of   the 
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female  with  other  men,  prior  to  her 
alleged  seduction,  and  even  wanton 
acts  or  loose  conduct,  though  not 
amounting  to  unchastity.  And,  upon 
the  same  principle,  evidence  has  beeu 
held  admissible  to  prove  an  admission 
by  the  woman  that  she  had  allowed  a 
certain  man  to  take  indecent  liberties 
with  her.  Fry  v.  Leslie,  87  Va.  269,  12 
S.    E.  671. 

But  evidence  of  mere  immodest  re- 
marks, or  the  like,  not  connected  with 
any  immoral  act,  such  evidence  being 
too  remote  and  therefore  incapable  of 
affording  any  safe  or  reasonable  pre- 
sumption as  to  the  previous  chastity  of 
the  female,  and  not  merely  whether 
rtie  was  of  modest  or  refined  nature,  is 
not  admissible.  Fry  v,  Leslie,  87  Va. 
269,  12  S.   E.  671. 

S.    General  Character  of  the  Female. 

In  an  action  for  seduction,  the  gen- 
eral character  of  the  female  for  chas- 
tity is  involved,  and  may,  therefore,  be 
impeached  by  general  evidence.  Fry 
V.    Leslie,   87   Va.    269,   12   S.    E.   671. 

4.    Admissions. 

Letters,  written  by  the  defendant  to 
the  plaintiffs  daughter  after  he  re- 
ceived word  of  her  being  pregnant, 
discussing  the  plans  for  her  being  de- 
livered incognito  in  a  hospital,  are  ad- 
missible in  evidence  as  implied  admis- 
sions of  guilt.  Fry  v.  Leslie,  87  Va. 
269,   12  S.  E.  671. 

IL  Criminal  Prosecutions. 

A.    AT  COMMON  LAW. 

At  common  law,  an  indictment  or 
information  will  not  lie  either  for  sim- 
ple incontinence  or  for  incontinence 
produced  by  means  of  deception,  in- 
veig^lement,  or  enticement — in  other 
words,  by  seduction — unless  it  be  ac- 
companied with  other  circumstances 
which  of  themselves  constitute  a  mis- 
demeanor, such  as  the  public  commis- 
sion of  the  act  or  conspiracy.  Ander- 
son V.  Com.,  5  Rand.  627.  The  court 
in  this  case  expressly  refused  to  take 
cog^nizance  of  a  simple  case  of  seduc- 


tion (i.  e.,  one  not  committed  in  public 
nor  accomplished  by  a  conspiracy)  on 
the  ground  that  it  was  against  public 
morals.  Saying,  "It  is  too  late  now  to 
assume  jurisdiction  over  a  new  class 
of  cases,  under  the  idea  of  their  being 
coiitra  bonos  mores.  We  must  con- 
sider the  practice  of  the  English 
courts,  from  which  we  derive  the  prin- 
ciple, as^  having  settled  in  the  course 
of  many  centuries,  the  true  limits  and 
proper  subjects  of  this  principle.  If 
we  are  to  disregard  these  landmarks, 
and  take  up  any  case  which  may  arise 
under  this  principle,  as  res  integra  then 
might  it  be  extended  to  cases  which 
none  has  yet  thought  of  as  penal.  A 
case  of  slander  may  display  as  much 
baseness  and  malignity  of  purpose,  as 
much  falsehood  in  its  perpetration,  as 
rii'nous  effects  in  its  consequences, 
and  as  pernicious  an  example  in  its 
dissemination,  as  this  case  of  seduc- 
tion. And  yet  none  would  think  of 
prosecuting  it,  criminally."  Dade,  J., 
in  Anderson  v.  Com.,  5  Rand.  627.  See 
also,  Hausenfluck  v.  Com.,  85  Va.  702, 
8  S.   E.  683. 

B.    BY  STATUTE. 

1.  In  Virginia. 

If  any  person,  under  promise  of 
marriage,  seduce  and  have  illicit  con- 
nection with  any  unmarried  female  of 
previous  chaste  character,  or  if  any 
married  man  seduce  and  have  illicit 
connection  with  any  unmarried  female 
of  previous  chaste  character  he  shall 
be  guilty  of  a  felony,  and,  upon  con- 
viction thereof,  shall  be  punished  by 
confinement  in  the  penitentiary  not  less 
than  two,  nor  more  than  ten  years. 
Va.  Code,  §  3677. 

2.  In  West  Virginia. 

I      West    Virginia    provides    no    penalty 
whatever   for    the    crime    of    seduction. 

!  3.   Incapable  of  Definition. 

As  was  said  in  a  note  to  Mills  v. 
Com.,  2  Va.  Law  Reg.  675,  679:  "Il- 
licit intercourse  alone,  during  the  ex- 
istence of  a  marriage  engagement,  is 
insufficient — there   must  be   the  'seduc- 
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tion'  besides.  We  understand  the 
court  to  so  decide  in  approving  the 
third  instruction,  that  she  must  have 
yielded  'by  reason  of  the  promise;*  in 
other  words,  that  seduction  'under' 
promise  of  marriage  is  tantamount  to 
illicit  connection  accomplished  'by 
means  of  such  promise.  Many  of  the 
courts  have  taken  a  narrower  view  of 
the  statute,  and,  by  requiring  proofs 
of  'arts,  blandishments  and  artifice'  or 
deceits  and  false  promises,  have  made 
comparatively  easy  the  way  of  the  se- 
ducer." Flick  V.  Com.,  97  Va.  766,  34 
S.  E.  39. 

In  all  cases  arising  under  §  3677  of 
the  Code,  it  is  conceded  that  there 
must  be  seduction  superadded  to  illicit 
connection  to  constitute  the  crime.  To 
seduce  is  to  lead  astray  from  the  path 
of  virtue.  It  does  not  consist  in  arts 
and  blandishments.  They  are  the 
means  by  which  the  crime  is  accom- 
plished, and  not  the  crime  itself,  and 
therefore  Bishop  says:  "In  determin- 
ing whether  or  not  there  is  a  sufficient 
seducing,  the  precise  statutory  terms 
should  be  regarded.  Aside  from  such 
terms,  the  kind  and  extent  of  the  se- 
ductive arts  appear  to  depend  less  on 
absolute  rule  than  on  the  circumstances 
of  the  particular  case — among  them 
the  character,  age,  intelligence,  and 
education  of  the  woman.  In  general, 
if  in  fact  they  accomplish  the  object 
they  are  sufficient  in  law."  Bish.  Stat. 
Crimes,  §  640;  Flick  v.  Com.,  97  Va. 
766,  34  S.   E.  39. 

Keeping  in  mind  the  distinction  be- 
tween the  crime  itself  and  the  means 
by  which  it  may  be  accomplished,  it  is 
obvious  that  the  latter  may  be  as 
various  as  the  characters  and  environ- 
ments of  the  parties,  and  are  incapable 
of  being  brought  within  the  terms  of  a 
definition,  and  it  may  be  observed  that 
to  undertake  to  define  with  precision 
the  conditions  necessary  to  the  per- 
petration of  the  offense  would  tend,  in 
the  language  of  the  Virginia  Law  Reg- 
ister, "to  make  comparatively  easy  the 
path  of  the  seducer."     It  is  better  to 


leave  each  case  to  be  determined  by  its 
own  circumstances.  The  crime  may 
be  complete  although  in  a  particular 
case  "flattery,  false  promises,  artifice, 
urgent  importunity  based  upon  profes- 
sions of  attachment,  and  the  like,  for 
the  woman,"  did  not  conspire  to  cause 
the  surrender  of  her  person  and  chas- 
tity to  her  alleged  seducer.  Flick  v. 
Com.,  97  Va.   766,   34   S.   E.   39. 

4.    Elements  of  the  Crime. 

a.  General  Statement. 

To  constitute  the  crime  of  seduction, 
it  is  necessary  to  show  (1)  the  seduc- 
tion, (2)  the  promise  of  marriage,  and 
(3)  the  previous  chaste  character  of 
the  female  seduced.  Mills  v.  Com.,  93 
Va.   815,  22   S.   E.   863. 

b.  The  Seduction. 

The  offense  of  seduction  consists 
in  seducing  and  having  illicit  connec- 
tion with  an  unmarried  female,  under 
promise  of  marriage.  Barker  v.  Com., 
90  Va.   820,  20   S.   E.  776. 

There  must  be  something  more  than 
sexual  intercourse  to  establish  the  guilt 
of  the  defendant.  There  must  be  se- 
duction. A  female  of  previous  chaste 
character  must  be  led  astray  from  the 
path  of  virtue.  That  is  the  offense. 
Flick  V,  Com.,  97  Va.  766,  34  S.  E.  39. 

And  if  the  prosecutrix  was  not  se- 
duced by  the  defendant,  but  volun- 
tarily, and  solely  for  the  gratification 
of  her  sexual  desires,  or  other  reasons, 
submitted  to  the  connection,  then  the 
defendant  is  not  guilty  of  the  crime. 
Flick  V.  Com.,  97  Va.  766,  34  S.  E.  39. 

c.  The  Promise  of  Marriage. 

Save  in  the  case  af  a  married  man, 
the  consent  of  the  female  must  be  ob- 
tained "under  the  promise  of  mar- 
riage." This  is  one  of  the  statutory 
elements  of  the  crime.  Cod  2,  §  3677. 
Mills  V,  Com.,  93  Va.  815,  22  S.  E- 
863;  Hausenfluck  v.  Com.,  85  Va.  703, 
8  S.  E.  683. 

In  the  case  of  Hausenfluck  v.  Com., 
85  Va.  702,707,8  S.  E.  683,  it  is  said: 
"The  next  assignment  of  error  is,  that 
evidence  was  admitted  of   the  repeated 
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promises  of  the  pnsoaer  to  marry  his 
victim  after  the  seduction  had  been 
accomplished.  This  did  not  tend  to 
prove  the  main  fact,  but  it  was  admis- 
sible to  support  the  testimony  as  to 
the  main  fact  of  the  seduction,  in  ex- 
plaining the  dela;  in  the  prosecution 
of  the  seducer,  and  to  support  the 
statement  of  the  girl  that  she  had 
never  gone  astray  with  any  other  man." 
See  5  Va.  Law  Reg.  205,  note,  "Se- 
duction by  a  Married  Man,"  collecting 
the    authorities. 

d.  Previous    Chaste    Character  of  Fe- 
male. 
(1)    Meaning  of  "Chaste  Character." 

The    phrase   "any   unmarried    female 
of   previous    chaste    character"    of    the 
statute   includes  any   woman   who   has 
preserved    her  chastity  and  kept  her  per- 
son from  actual  defilement.     Keith,  J., 
delivering   the    opinion    of    the     court, 
said:      "There    are    women     in    whose 
presence    every     evil     thought      stands 
abashed.     They   are   guarded    by   their 
innocence    and    purity    and     need      no 
other    protection.      They    stand    invul- 
nerable in  their  own  virtue.    There  are 
others   whose  dispositions  are  more  easy 
and  complaisant,  but  who  would  have 
perhaps  escaped  irretrievable  ruin  had 
not  their  confidence  been  secured,  and 
their   apprehensions   put  at   rest  by   a 
promise   of   marriage.     To    shield   and 
save  them  from  the  arts  of  the  seducer 
waJs  the  object  of  the  law.     It  would  be 
but  a  mockery  to  extend  its  protecting 
care  only  to  those  who  have  no  need 
of    its    assistance.     It   should   be    here 
and    ever   the    refuge    and    support   of 
those    who  most  need  its   protection." 
Mills  V.  Com.,  93  Va.  815,  22  S.  E.  863. 

(2)     ''Chaste   Character"   Presumed. 

In  prosecution  for  seduction,  the 
previous  chaste  character  of  the  female 
is  presumed  by  law  and  the  burden  of 
impeaching  it  lies  upon  the  accused. 
Barker  v.  Com.,  90  Va.  820,  20  S.  E. 
776;  Mills  f/.Com.,  93  Va.  815,  22  S.  E. 
863;  Flick  v.  Com.,  97  Va.  766,  34  S. 
E.   39. 


In  People  v.  Brewer,  27  Mich.  134, 
Judge  Cooley,  speaking  for  the  court, 
said:  "The  presumption  of  law  should 
be  in  accordance  with  the  general  fact; 
and  whenever  it  shall  be  true  of  any 
country  that  the  women,  as  a  general 
fact,  are  not  chaste,  the  foundations  of 
civil  society  will  be  wholly  broken  up. 
Fortunately,  in  our  country  an  unchaste 
female  is  comparatively  a  rare  excep- 
tion to  the  general  rule,  and  whoever 
relies  upon  the  existence  of  the  excep- 
tion in  a  particular  case  should  be  re- 
quired to  prove  it."  Barker  v.  Com., 
90  Va.  820,  20  S.  E.  776. 

5.    The  Indictment 

Necessity.— -Virginia  Code,  1887,  § 
3990,  provides  that  no  person  shall  be 
put  upon  trial  for  any  felony  unless  an 
indictment  shall  have  first  been  found 
by  a  grand  jury  in  a  court  of  compe- 
tent jurisdiction;  it  follows  that  a 
prosecution  now  for  seduction,  must 
be  on  an  indictment.  See  Hausen- 
fluck  V.  Com.,  85  Va.  702,  8  S.  E.  683. 

Variance. — Though  one  count  in  an 
indictment  charges  the  seduction  to 
have  been  committed  on  a  certain  day 
and  another  count  charges  the  same 
offense  to  have  been  committed  on  a 
different  day,  the  same  offense  is 
charged  in  each  count,  and  the  only 
difference  is  as  to  the  time  of  its  com- 
mission, such  an  indictment  is  good 
upon  demurrer.  And  it  is  not  error 
to  refuse  to  compel  an  election  between 
the  dates.  Hausenfluck  v.  Com.,  85 
Va.  702,  8  S.  E.  683. 

Misjoinder. — ^The  first  count  in  an  in- 
dictment for  seduction  charged  the 
crime  to  have  been  committed  on  the 
24th  day  of  May,  1886,  and  the  second 
charged  "afterwards,  to  wit,  on  the  20th 
day  of  June  in  the  year  1886,"  etc.,  the 
crime  was  committed.  The  indictment 
was  demurred  to  on  the  ground  of  mis- 
joinder of  counts.  The  court  over- 
ruled the  demurrer,  saying  as  follows: 
"In  this  case  each  count  sets  forth  the 
same  crime  as  committed  on  different 
days,  and  there  was  no  misjoinder  of 
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counts,  and  the  court  properly  exer- 
cised its  discretion  in  not  quashing  the 
indictment  or  either  count,  and  in  not 
confining  the  evidence  to  any  particu- 
lar day."  Hausenfluck  v.  Com.,  85  Va. 
702,  8  S.  E.  683. 

Election  between  Counts. — An  in- 
dictment for  seduction  charged  the 
crime  to  have  been  committed  at  dif- 
ferent times  in  different  counts.  A 
motion  was  made  to  compel  the  state 
*to  elect  on  which  count  it  would  prose- 
cute the  prisoner.  The  court  held  as 
follows:  "The  indictment  in  this  case 
charged  the  same  o-ffense  in  each  count, 
and  the  only  differepce  is  as  to  the 
time  of  its  commission.  This  could 
not  be  two  offenses.  The  offense  could 
only  be  committed  once  between 
the  same  parties,  and,  while  the  second 
count  might  have  been,  and  probably 
was  unnecessary,  it  could  in  no  wise 
confound  the  accused  nor  distract  the 
jury,"  and  the  motion  was  overruled. 
Hausenfluck  v.  Com.,  85  Va.  702,  8  S. 
E.  683. 

6.  Defenses. 

a.  Statute  of  Limitations. 

Unless  the  indictment  shall  be  found 
within  two  years  after  the  commission 
of  the  offense,  no  conviction  shall  be 
had.     Code,  Va.,  §  3679. 

b.  Compromise. 

No  compromise  between  the  prose- 
cutrix and  the  prisoner,  or  anyone  else, 
can  bar  a  prosecution  by  the  common- 
wealth for  the  seduction.  Barker  v. 
Com.,  90  Va.  820,  30  S.  E.  776. 

c.  Marriage. 

But  the  subsequent  marriage  of  the 
parties  may  be  pleaded  in  bar  of  a  con- 
viction.    Va.  Code,  §  3679. 

7.  Evidence. 

a.   Character  of  the  House. 

At  trial  for  felonicus  seduction,  held, 
the  character  of  the  house,  whether 
of  ill  or  good  repute,  where  prosecu- 
trix resided  prior  to  her  alleged  se- 
duction, may  be  proved  by  evidence  of 
particular  facts,  and  not  the  conclu- 
sions of  the  witnesses,  and  not  by  gen- 


eral   reputation.      Barker   v.    Com.,    90 
Va.    820,   20   S.    E.    776. 

b.  Birth  of  Child. 

At  such  a  trial,  it  is  allowable  to 
prove  the  birth  of  the  child.  Hausen- 
fluck V.  Com.,  85  Va,  702,  8  S.  E.  683. 

c.  Admissions  of  the  Accused. 

At  a  trial  for  seduction,  admission 
of  the  accused  to  the  matron  of  a  lying- 
in  hospital,  to  which  he  took  prose- 
cutrix, that  he  had  seduced  her,  that 
she  was  before  that  respectable  and 
that  he  would  marry  her  when  her 
confinement  was  over  and  the  child 
put  into  an  infant  asylum,  are  relevant 
and  competent  evidence.  Hausenfluck 
v.  Com.,  85  Va.  702,  8  S.  E.  683. 

Where  the  prisoner  hears  the  war- 
rant of  arrest  read,  and  pleads  guilty 
before  a  justice  of  the  peace,  and  ac- 
knowledges his  guilt  to  the  father  and 
other  parties,  but  afterwards  claims 
that  he  meant  to  acknowledge,  only 
that  he  was  guilty  of  illicit  intercourse, 
the  instruction  to  the  jury  that  "in  a 
criminal  case  admissions  and  confes- 
sions of  the  accused  are  admitted  with 
caution,  and  the  court  tells  the  jury 
that  it  is  their  province  to  consider  all 
the  circumstances  under  which  the  al- 
leged admissions  were  made  and  de- 
termine their  exact  nature,  import  and 
meaning,"  was  a  proper  one.  Flick  v. 
Com.,  97  Va.   766,   34  S.   E.  39. 

d.  Unsupported  Testimony  of  Female. 

In  a  prosecution  for  seduction  under 
a  promise  of  marriage,  there  cannot 
be  a  conviction  on  the  unsupported  evi- 
dence of  the  female  seduced,  but  there 
must  be  other  evidence,  not  emanat- 
ing from  her  mouth,  which  adds  to, 
strengthens,  confirms  and  corroborates 
hers.  The  seduction  and  the  promise 
of  marriage  are  elements  of  the  crime 
which  must  be  established  by  such 
corroborating  evidence  in  order  to  sus- 
tain a  conviction.  Mills  v.  Com.,  93 
Va.  815,  22  S.  E.  863;  Hausenfluck  v. 
Com.,  85  Va.  702,  8  S.  E.  683;  Barker 
V.  Com.,  90  Va.  820,  20  S.  E.  776;  Va. 
Code,  §  3679. 
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e.    Character  of  Accused. 

In  a  prosecution  for  felonious  se- 
duction, evidence  of  good  character  for 
industry  and  veracity  is  not  relevant 
to  the  issue,  as  it  throws  no  light  upon 
the  intercourse  of  a  man  with  women, 
and  will  not  support  an  instruction  that 
the  jury  have  the  right,  in  their  dis- 
cretion, to  acquit  the  prisoner,  if  they 
believe  the  evidence  of  his  good  char- 
acter is  sufficient  to  raise  a  reasonable 
doubt  as  to  his  guilt.  Flick  v.  Com., 
97   Va.  766,  34  S.   E.   39. 

8.    Duty  of  Jury. 

In  a  criminal  prosecution  for  seduc- 
tion, it  is  the  duty  of  the  jury  to  weigh 
the  evidence  carefully,  and  to  pass 
upon  it  dispassionately,  and  to  give 
the  prisoner  the  benefit  of  any  rea- 
sonable doubt;  but  it  is  no  more  their 


duty  to  endeavor  to  acquit  him  than  to 
convict  him.  Barker  v.  Com.,  90  Va. 
820,  20  S.   E.  776. 

9.   Verdict, 

In  the  case  of  Flick  v.  Com.,  97  Va. 
766,  34.  S.  E.  39,  the  evidence  of  se- 
duction was  held  sufficient  to  sustain 
the  verdict  of  guilty  and  the  motion 
to  set  aside  was  properly  overruled. 

Accused  was  tried  on  indictment  for 
seduction  under  §  3677,  Code,  1887, 
convicted  and  sentenced  to  the  peni- 
tentiary. Testimony  of  prosecutrix, 
supported  by  evidence  of  admissions 
of  accused  and  other  evidence,  certified 
and  considered  as  upon  demurrer  to 
evidence,  held  to  sustain  and  warrant 
the  verdict.  Hausenfluck  v.  Com.,  85 
Va.  702,  8  S.   E.  683. 


SEISIN.— See  the  titles  CURTESY,  vol.  4,  p.  150;  DOWER,  vol.  4,  p.  785. 
In  Taylor  v.  Burnsides,  1  Gratt.  165,  186,  it  is  said:  "The  terms  seisin  and 
disseisin  have  their  origin  in  the  feudal  law,  and  their  precise  technical  sig- 
nification is  now  obscured  by  the  progress  of  society,  and  the  mists  of  time. 
It  is  sufficient,  in  the  administration  of  justice,  to  ascertain  their  practical 
application  at  the  present  day;  and  this  is  to  be  found  chiefly  in  reference  to 
the  validity  of  conveyances,  the  acquisition  of  titles  by  marriage,  and  the 
operation  of  the  statutes  of  limitation.  In  reference  to  these  subjects,  seisin 
may  be  considered  as  importing  the  possession  of  him  who  has  an  estate  of 
freehold;  and  disseisin,  as  the  wrongful  dispossession  or  ouster  of  him  by 
another." 

Seisin  and  possession  equ'valent.  See  Carter  v.  Webb,  Jeff.  123,  126;  Lagorio 
V.  Dozier,  91  Va.  492,  504,  22  S.  E.  239. 

In  Bragg  v.  Wiseman,  55  W.  Va.  330,  47  S.  E.  90,  91,  it  is  said:  "The  bill 
saying  that  Minerva  Bragg  died  'seised  and  possessed,'  it  imports  seisin  in 
fact.  'Seised,'  if  it  does  not  alone  mean  that  the  person  is  in  possession,  im- 
ports title  of  inheritance,  and  the  two  words  combined  signify  that  the  party 
is  in  actual  possession  of  an  estate  of  inheritance.  Seim  v.  O' Grady,  42  W.  Va. 
77,  24  S.  E.  994,  tends  to  support  this  decision." 

The  word  seisin  imports  a  freehold  estate,  either  for  life  or  in  fee.  Clay  v. 
St.  Albans,  43  W.  Va.  539,  27  S.  E.  368. 

Seisin  in  Fact  and  in  Law. — In  Carpenter  v.  Garrett,  75  Va.  129,  135,  it  is  said: 
"Seizin  in  fact,  or  indeed,  as  Lord  Coke  calls  it,  or  actual  seizin,  means  pos- 
session of  the  freehold  by  the  pedis  positio  of  one's  self  or  one's  tenant  or 
agent,  or  by  construction  of  law,  as  in  case  of  a  commonwealth's  grant,  a  con- 
veyance under  the  statute  of  uses,  or  doubtless  of  grants  or  devise,  where 
there  is  no  actual  adverse  occupancy.  Seizin  in  law  is  a  right  to  the  posses- 
sion of  the  freehold,  when  there  is  no  adverse  occupancy  thereof,  such  as  ex- 
ists in  the  heir  after  descent  of  lands  upon  him  before  actual  entry  by  himself 
or  his  tenant.    2  Minor's  Inst.  107,  citing  3  Th.  Coke  Litt.  and  other  authorities 
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there  cited.     See  also,  4  Kent's  Com.,  486n.  (a);  1  Lomax  Dig.  5-64."     See  also, 
Seim  V.  O'Grady,  42  W.  Va.  77,  24  S.  E.  994,  995. 

In  Garrett  v.  Ramsey,  26  W.  Va.  345,  351,  it  is  said:  "Constructive  seizin 
is  seizin  in  law,  where  there  is  no  seizin  in  fact.  Thus,  when  the  state  issues  a 
patent  to  a  person  who  never  takes  any  sort  of  possession  of  the  land  granted 
to  him,  he  has  nevertheless  constructive  seizin  of  all  the  land  in  his  grant, 
though  some  one  else  be  at  the  time  in  actual  possession  of  it;  for  this  actual 
possession  of  land  belonging  to  the  state  is  not  regarded  as  adverse  posses- 
sion, as  the  state  can  not  be  disseized.  So  also,  when,  a  deed  is  made  of  a  tract 
of  land,  no  part  of  which  is  in  the  adverse  possession  of  any  one  else,  the 
grantor  has  constructive  seizin  of  the  whole  of  the  land  granted.  (Clay  v. 
White,  1  Munf.  162;  Green  v.  Liter,  8  Cranch  R.  229;  Clarke's  Lessees  v.  Court- 
ney, 5  Pet.  318,  356;  Langdon  v.  Potters,  3  Mass.  R.  15.)  This  proposition  is  Uni- 
versally admitted  to  be  true.  But  constructive  seizin  as  thus  defined  is  some 
times  confounded  with  constructive  possession." 

SEIZURE.— See  the  title  SEARCHES  AND  SEIZURES,  ante,  p.  117. 

In  Fairfax  v.  -Alexandria,  28  Gratt.  16,  25,  it  is  said:  *"It  is  also  admitted  by 
the  counsel  on  both  sides,  and  is  clearly  shown  by  authority,  that  as  the  pro- 
ceeding in  this  case  is  in  rem,  to  give  the  court  jurisdiction  of  the  case,  the 
res  must  have  been  brought  by  seizure  within  the  power  and  control  of  the 
court.  Was  it  so  brought?  'By  the  seizure  of  a  thing,'  said  the  supreme  court 
in  Pelham  v.  Rose,  9  Wall.  U.  S.  R.  103,  106,  'is  meant  the  taking  of  a  thing  into 
possession,  the  manner  of  which,  and  whether  actual  or  constructive,  depending 
upon  the  nature  of  the  thing  seized.  As  applied  to  subjects  capable  of  manual 
delivery,  the  term  means  caption,  the  physical  taking  into  custody.'  *In  the 
case  at  bar,'  further  said  the  court,  'a  visible  thing,  capable  of  physical  posses- 
sion, is  the  subject  of  the  libel.  It  is  the  promissory  note  of  Pelham  which 
constitutes  the  res,  against  which  the  proceeding  is  instituted,  and  not  a 
"credit"  or  debt,  which  the  note  is  supposed  by  the  defendant's  counsel  to 
represent.  Whether  by  any  proceedings,  under  the  act  of  July,  1862,  the  in- 
debtedness of  a  maker  on  a  negotiable  promissory  note,  before  its  maturity, 
could  be  reached  without  the  possession  of  the  note  itself,  is  not  a  question 
presented  for  our  consideration.  It  is  sufficient  that  the  object  of  the  present 
libel  is  to  reach  the  note  itself.  This  appears  at  every  stage  of  the  proceed- 
ings,' etc.  *To  effect  its  seizure,  as  required  by  the  act,  it  was  therefore  neces- 
sary for  the  marshal  to  take  the  note  into  his  actual  custody  and  control.*  See 
also,  Pelham  v.  Way,  15  Ind.  196.  That  a  credit  ^as  liable  to  seizure,  within 
the  meaning  of  .the  act  of  July  17th,  1862,  clearly  appears,  not  only  from  the 
express  language  of  the  act  itself,  but  also  from  various  adjudications  upon  it 
by  the  supreme  court  f)f  the  United  States." 

SELECTED.— In  Ohio  River  R.  Co.  v.  Blake,  38  W.  Va.  718,  18  S.  E.  957, 
it  is  said:  "The  record  does  not  show  its  own  error  by  its  omission  in  word5 
to  say  that  the  jury  consisted  of  freeholders.  It  says  that  they  'were  drawn, 
selected,  tried,  and  sworn  in  the  manner  required  by  law.'  The  word  selected 
imports  that  they  were  freeholders — that  is,  that  they  were  set  apart  from  all 
other  persons  as  required  by  law,  which  required  them  to  be  freeholders — and 
we  would  assume  that  legal  qualification  was  an  essential  element  in  the  act 
of  selection.  We  would  not  assume  that  in  it  the  law  was  not  observed,  and 
use  this  assumption  to  overthrow  a  proceeding,  rather  than  presume  what  is 
reasonable  to  sustain  it.     The  word  would,  from  common  understanding,  im- 
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>ort  this;  but,  as  used  in  such  a  proceeding,  it  has  a  legal  sigpiification, 
§  14,  ch.  52,  Code,  says  that,  if  a  jury  be  demanded,  proceedings  shall  be  ac- 
cording to  ch.  42,  and,  turning  to  it,  in  f  17  we  find  that  it  says  that  'a  jury  of 
twelve  freeholders  shall  be  selected  and  impaneled,'  and  hence  the  use  of  the 
words,  'selected  in  the  manner  required  by  law,'  in  the  record  of  a  proceeding 
under  §  17,  implies  that  the  jury  were  freeholders."  See  generally,  the  title 
JURY,  vol.  9,  p.  22. 

Self-Defense. 

See  the  tides  ASSAULT  AND  BATTERY,  vol.  1,  p.  744;  HOMICIDE,  vol. 

7,   pp.    113,   133,   145.   158. 

Self-Erxecutin^. 

See  the  title  CONSTITUTIONAL  LAW,  vol.  3,  p.  156. 

Self-Serving  Declarations. 

See  the  title  DECLARATIONS  AND  ADMISSIONS,  vol.  4,  p.  344. 

SELL. — Authority  to  sell  does  not  authorize  the  agent  to  execute  or  sign  a 
contract  of  sale;  it  amounts  only  to  the  right  to  find  a  purchaser.  Chapman  v. 
Jewctt,  2  Va.  Dec.  336, 

In  White  v.  Com.,  78  Va.  484,  486,  it  is  said:  "Ordinarily  power  to  sell 
implies  the  ownership  of  the  goods  on  the  part  of  the  person  by  whom  they  are 
sold  or  offered  for  sale.  There  are  some  exceptions,  however,  as  in  the  case 
of  a  commission  merchant,  as  we  have  seen,  who  is  expressly  authorized  to  sell 
personal  property  left  with  or  consigned  to  him  for  sale." 

Where  one  by  writing  empowers  another  to  sell  land,  implying  a  cash  sale, 
and  the  agent  simply  transfers  the  writing  to  a  third  person,  without  payment 
of  purchase  money,  this  is  not  a  sale.  A  mere  proposal  to  sell  land  does  not 
become  a  sale  until  accepted,  and  notice  of  acceptance  given  the  proposer. 
Dyer  v.  Duffy,  39  W.  Va.  148,  19  S.  E.  540.  See  also,  Simmons  v.  Kramer,  88 
Va.  411,  414,  13  S.  E.  902.  And  see  the  titles  BROKERS,  vol.  2,  p.  633; 
VENDOR  AND  PURCHASER. 

Sold  but  Not  Delivered. — In  Lucas  v.  Insurance  Co.,  23  W.  Va.  258,  275,  the 
court  quotes  Waring  v.  Fire  Ins.  Co.,  45  N.  Y.  606,  6  Am.  Rep.  146,  as  follows: 
"'Sold  but  not  delivered'  is  a  phrase  common  with  insurance  men  and  has  an 
ascertained  and  definite  meaning.  It  applies  to  property,  of  which  a  contract 
of  sale  has  been  made,  but  of  which  the  ownership  has  not  been  changed  by  a 
delivery  in  pursuance  of  the  contract.  'Sold  but  not  removed'  is  another  and, 
we  deem,  a  new  form  to  express  something  else.  We  judge  that  it  was  meant 
to  cover  that,  which  had  been  sold,  and  of  which  a  legal,  binding  delivery  had 
been  made,  the  ownership  and  right  of  control  of  which  had  passed,  but  which 
had  not  been  in  fact  removed,  of  which  no  change  of  place  indicated  a  change 
of  ownership  and  possession." 

SELLER— In  Consumers'  Brewing  Co.  v.  Norfolk,  101  Va.  171,  43  S.  E. 
336,  it  is  asid:  "A  seller,  on  the  other  hand,  is  one  who  disposes  of  a  thing  in 
consideration  of  money.  2  Bouv.  Law  Diet.  978.  The  business  of  manufac- 
turing an  article  is  therefore  essentially  different  from  that  o^  selling  the  article 
after  it  has  been  manufactured.  And  the  fact  that  the  article  is  manufactured 
for  sale  can  not  have  the  effect  of  obliterating  the  line  of  demarkation  between 
the  two  businesses." 


Selling  UmvHolesome  Food. 

See  the  title  ADULTERATION,  vol.  1,  p.  183. 

Senile  Dementia. 

See   the  titles   INSANITY,  vol.   7,   p.   672;   TESTAMENTARY   CAPACITY. 

SENTENCE  AND  PUNISHMENT. 

I.  The  Sentence  er  Judgment,  135. 

A.  Neoessitj  to  Oonyiction,  136. 

B.  Sercriof  between  Couata,  136. 

C.  Power  of  Court  to  AaseM  Penalty  for  Felony  Constitutional,  136. 

D.  Default  Judizrnienta,  136. 

E.  Excesftiye  Juds^ment— Bffect,  136. 

F.  Sentence  for  Lea«  Term  than  Statute  Anthorizes,  137. 

G.  Judgment  Necessarily  Sereral,  117. 

H.  Ecroneons  Discharge  after  Verdict  of  Guilty,  137. 

I.  Presenee  of  Accused  at  Sentence,  138. 

J.  Failure  to  Appoint  Executioner— Effect,  138. 
K.  Renditien  and. Entry  of  Judgment,  138. 
L.  Arrest  of  Judgment,  138. 
M.  Revision.  Vacation  and  Amendment  by  Trial  Court,  138. 

II.  Punishment,  i38. 

A.  Offenses  Punishable,  138. 

B.  Capital  Punishment,  139. 

C.  Punishment  of  Stripes,  139. 

D.  Imprisonment,  139 

1.  Fine  and  Imprisonment— Failure  of  Jury  to  Assess  Both— Effect,  139. 

2.  Sereral  Sentences  for  Distinct  Felonies,  139. 

3.  Power  of  Jury  in  Fixing  Term  of  Confinement,  139. 

4.  Failure  of  Verdict  to  Find  Term  of  Impriaonment— Effect,  140. 

5.  Where  Verdict  Ascertaine  a  Term  of  Imprisonment  Shorter  than 

the  Law  Prescribes,  140. 

6.  Erroneoue  Chasge  to  Jury  as  to  Minimum  Punishment— Effect,  140. 

7.  Solitary  Confinement,  141. 

8.  Habeas  Corpus  for  Release  from  Illegal  Prison  Sentence,  141. 

E.  DiecMtioo  as  to  Degree,  141. 

1.  Effect  on  Grade  of  Crime,  141. 

F.  Incpeaekig  Pnoishment  on  Subsequent  Conviction,  141. 

1.  Statute  Constitutional,  141. 

2.  Indictment,  141. 

3.  Evideuce,  141. 

4.  Admiea&on  or  Finding  of  Previous  Conviction  Essential,  142. 

5.  Previous  Cowvletion  a  Final  One,  142. 

6.  Seeood  Offenae  Must    Be    Committed  after    the    Convictloa   of 

First,  142. 

7.  Effect  of  Pardon,  142. 

8.  Verdict,  142. 

9.  Imposition  after  Reception  at  Penitentiary,  14Z 
10.  Prerions  Conviction  of  Felony,  142. 
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G.  Amendmeiit  and  Repeal  of  Statutes  Prescribing^  Panishment,  143. 

1.  Effect  of  Repeal  on  Offenses  Already  Committed,  143. 

2.  Election  to  Be  Tried  under  New  Law  Necessary,  143. 

3.  Capital  Punishment  for  Horse  Stealing  Unaffected  by  Old  Larceny 

Statute,  143. 

III.  Appellate  Review  and  Proceedings^  143. 

IV.  Execution  of  Sentence,  143. 

A.  Time  and  Place  of  Execution,  143. 

B.  Failure  of  Judgment  to  Appoint  Executioner— Effect,  144. 

C.  Death  Sentence  Not  Executed— Re-Sentence,  144. 

D.  Criminal  Trial— Ends  with.  Sentence,  144. 

E.  Suspension  to  Apply  for  Writ  of  Ecror,  145. 

F.  Presumption  That  Convict  at  Larfi^e  Has  Served  Sentence,  145. 

V.  Outlawry,  145. 

CROSS    REFERENCES. 

See  the  titles  ABATEMENT,  REVIVAL  AND  SURVIVAL,  vol.  1,  p.  2; 
ACCOMPLICES  AND  ACCESSORIES,  vol.  i,  p.  74;  APPEAL  AND 
ERROR,  vol.  1,  p.  418;  ARREST,  vol.  1,  p.  719;  ATTEMPTS  AND  SOLICI- 
TATION TO  COMMIT  CRIME,  vol.  %,  p.  135;  CONFESSIONS,  vol.  3,  p. 
79;  CONSTITUTIONAL  LAW,  vol.  3,  p.  140;  COSTS,  vol.  8,  p.  604;  CRIM- 
INAL LAW,  vol.  4,  p.  1;  FALSE  IMPRISONMENT,  vol.  5,  p.  816;  FINES 
AND  COSTS  IN  CRIMINAL  CASES,  vol.  6,  p.  40;  HABEAS  CORPUS, 
vol.  7,  p.  1;  INDICTMENTS,  INFORMATIONS  AND  PRESENTMENTS, 
vol.  7,  p.  371;  INSANITY,  vol.  7,  p.  668;  JUDGES,  vol.  8,  p.  150;  JUDGMENTS 
AND  DECREES,  vol.  8,  p.  161;  JURISDICTION,  vol.  8,  p.  842;  JUSTICES 
OF  THE  PEACE,  vol.  9,  p.  68;  LIMITATION  OF  ACTIONS,  vol.  9,  p.  367; 
MALICIOUS  PROSECUTION,  vol.  9,  p.  495;  NEW  TRIALS,  vol.  10,  p.  428; 
PARDON,  vol.  10,  p.  630;  PRISONS  AND  PRISONERS,  vol.  11,  p.  353; 
PUBLIC  OFFICERS,  vol.  11,  p.  461;  REFORMATORIES,  vol.  11,  p.  760; 
VERDICT. 

As  to  eflFect  of  escape,  see  the  title  ESCAPE,  vol.  5,  p.  139.  As  to  imprison- 
ment for  nonpayment  of  fines,  see  the  title  FINES  AND  COSTS  IN  CRIM- 
INAL CASES,  vol.  6,  p.  51,  et  seq.  As  to  degree  of  punishment  on  second 
trial,  see  the  title  AUTREFOIS,  ACQUIT  AND  CONVICT,  vol.  3,  p.  181. 
As  to  bond  for  good  behavior,  etc.,  see  the  title  BREACH  OF  THE  PEACE, 
vol.  2,  p.  617,  et  seq.  Sec,  as  to  the  punishment  of  th^  various  crimes  and 
of]Fenses,  the  appropriate  titles  where  they  are  specifically  treated,  such  as 
HOMICIDE,  vol.  7,  p.  104;  ROBBERY,  vol.  11,  p.  952,  etc. 


L  The  Sentence  or  Judgment. 

The  judgment,  after  verdict  passed, 
is  the  sentence  of  the  law  upon  the 
result  of  the  proceedings.  Pifer  v. 
Com.,  14  Gratt  710. 

Mere  Recital  of  Entry  Not  a  Judg- 
ment.— "It  is  hardly  necessary  to  say 
that  a  mere  recital  in  a  felony  case  that 
jiiignient  was  entered  can  not  be 
treated   as   equivalent   to   a   judgment. 


The  record  must  affirmatively  show  the 
sentence  itself.  Spurgeon's  Case,  86 
Va.  652.  And  as  this  is  not  shown  by 
the  record  in  the  present  case,  it  fol- 
lows that  there  was  nothing  upon 
which  the  writ  of  error  from  the  cir- 
cuit court  could  operate,  and,  conse- 
quently, that  the  proceedings  in  that 
court  were  coram  non  judice  and  void. 
Saunders  v.  Com.,  79  Va.  522."  Read 
V.  Com.,  90  Va.  168,  17  S.  E.  855. 


136 


Sentence  and  Punishment 


A.  NECESSITY  TO  CONVICTION. 

The  word  conviction  ordinarily  signi- 
fies the  finding  of  the  jury  by  verdict 
that  the  prisoner  is  guilty,  or  some- 
thing equivalent  thereto,  although  the 
word  sometimes  signifies  the  final 
judgment.  Hence,  sentence  is  not  gen- 
erally necessary  to  constitute  a  con- 
viction, and  this  is  true  of  the  consti- 
tutional provision  conferring  upon  the 
executive  the  pardoning  power  after 
conviction.  Blair  v.  Com.,  25  Gratt 
850,  858.  See  the  title  PARDON,  vol. 
10,   p.    630. 

B.  SEVERING  BETWEEN 
COUNTS. 

See  the  titles  AUTREFOIS,  AC- 
QUIT AND  CONVICT,  vol.  2,  p.  188; 
INDICTMENTS,  INFORMATIONS 
AND  PRESENTMENTS,  vol.  7,  p. 
440. 

Presentment  of  Three  Counts — Ver- 
dict on  First  Count — ^Judgment  Proper. 
— There  being  three  counts  in  a  pre- 
sentment, and  the  jury  having  found 
the  defendant  guilty  on  the  first  count 
and  assessed  his  fine,  and  not  guilty  on 
the  second  and  third  counts,  the  judg- 
ment should  be  for  the  commonwealth 
on  the  first  count,  and  for  the  defend- 
ant on  the  second  and  third  counts. 
Sledd  V.  Com.,  19  Gratt.  813. 

General  Judgment  Amended. — In 
such  case  there  having  been  a  general 
judgment  for  the  commonwealth,  this 
court  will  amend  and  affirm  it.  Sledd 
V.    Com.,    19   Gratt.   813. 

Joint  Judgments  on  Several  Counts. 
^Where  a  prisoner  is  found  guilty  on 
several  counts  of  an  indictment  for 
misdemeanors,  and  separate  fines  are 
imposed  in  each  by  the  jury,  only  one 
judgment  need  be  entered  for  the  ag- 
gregate of  the  fines  and  the  costs. 
Mitchell  r.  Com.,  93  Va.  775,  20  S.  E. 
892. 

C.  POWER  OF  COURT  TO  AS- 
SESS PENALTY  FOR  FELONY 
CONSTITUTIONAL. 

Section  22  of  ch.  152  of  the  Code  of 
West    Virginia,    authorizing   the    court 


to  fix  the  punishment  when  a  prisoner 
has  been  found  guilty  of  a  felony,  is 
constitutional.  It  is  not  obnoxious  to 
the  declaration  in  the  bill  of  rights  that 
"no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process 
of  law  and  the  judgment  of  his  peers." 
"And"  means  "or,"  as  it  did  in  the 
Magna  Charta.  State  v.  Davis,  31  W. 
Va.  390,  7  S.  E.  24. 

D.  DEFAULT  JUDGMENTS. 

No  judgment  by  default  for  im- 
prisonment can  be  rendered  under  | 
20,  ch.  158,  W.  Va.  Code,  1891,  for  any 
misdemeanor,  either  under  chapters  32 
or  151,  or  for  any  other  statutory  mis- 
demeanor, but  there  may  be  judgment 
for  a  fine  by  default.  State  v.  Camp- 
bell, 42  W.  Va.  246,  24  S.  E.  875. 

And  in  felony,  not  only  can  there  be 
no  judgment  by  default,  but  the  de- 
fendant must  appear  in  person,  and  not 
by  attorney.  Parson's  Case,  39  W.  Va. 
464,  19  S.  E.  873;  State  v.  Campbell, 
42  W.  Va.  246,  24  S.  E-  875,  876.  See 
the  title  JUDGMENTS  AND  DE- 
CREES, vol.  8,  p.  209. 

E.  EXCESSIVE   JUDGMENT— EF- 
FECT. 

If  a  judgment  is  in  excess  of  that 
which  the  court  rendering  it  had  by 
the  law  the  power  to  pronounce,  such 
judgment  is  void  for  the  excess  only. 
Ex  parte  Mooney,  26  W.  Va.  36,  41, 
citing,  among  others,  Brooks'  Case,  4 
Leigh  669;  Murry*s  Case,  5  Leigh  720, 
724;  Hall's  Case,  6  Leigh  615,  618.  In 
Brooks'  Case,  4  Leigh  669,  670,  the 
trial  court  sentenced  a  convict  to  be 
kept  in  a  solitary  cell,  etc.,  in  the  pen- 
itentiary for  one-sixth  of  the  term  of 
imprisonment  fixed  by  the  verdict, 
while  the  statute  fixed  the  maximum 
period  of  solitary  confinement  at  one- 
twelfth  of  the  term.  The  general  court, 
on  appeal,  reversed  the  judgment  of 
the  lower  court  for  this  cause;  but  pro- 
ceeded to  enter  judgment  that  the 
prisoner  should  be  kept  in  a  solitary 
cell,  etc.,  for  one-twelfth  part  of  his 
term,  according  to  the  statute.    In  the 
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principal  case,  the  lower  court  fixes 
the  solitary  confinement  at  one-fourth 
part  of  the  term  of  the  imprisonment, 
though  the  statute  fixed  the  maximum 
limit  of  solitary  confinement  at  one- 
twelfth  of  the  term.  The  general  court 
reversed  the  judgment  for  this  error, 
and  entered  the  proper  judgment  ac- 
cording to  the  precedent  established  in 
Brooks'  Case,  4  Leigh  669.  Again,  in 
Hall's  Case,  6  Leigh  615,  C18,  the  pris- 
oner was  sentenced  to  solitary  confine- 
ment for  one-tenth  of  his  term  of 
imprisonment,  whereas  by  statute,  the 
maximum  of  solitary  confinement  was 
limited  to  one-twelfth.  The  general 
court  held,  on  the  authority  of  Brooks' 
Case,  4  Leigh  669,  671,  and  Murry's 
Case,  5  Leigh  720,  724,  that  the  judg- 
ment must  be  corrected  in  this  particu- 
lar. In  State  v.  Mooney,  27  W.  Va. 
546,  on  an  indictment  for  an  injury 
done  with  intent  to  maim,  etc.,  under 
statute,  a  verdict  was  rendered  finding 
the  defendant  not  gfuilty  of  maliciously 
doing  the  act  charged,  but  of  unlawfully 
doing  said  act.  Judgment  was  entered 
on  this  verdict  sentencing  the  prisoner 
to  confinement  in  the  penitentiary  a;id 
also  imposing  a  fine.  On  appeal,  it 
was  held,  that  the  court  could  not,  un- 
der the  statute,  sentence  the  prisoner 
to  confinement  in  the  penitentiary  and 
also  impose  a  fine,  and  that,  therefore, 
the  judgment  must  be  reversed.  It 
was  contended  by  the  attorney  gen- 
eral— citing,  as  his  authority,  Brooks' 
Case,  4  Leigh  669;  Murry's  Case,  5 
Leigh  720;  Hall's  Case,  6  Leigh  615, 
and  State  v.  Gould,  26  W.  Va.  258— 
that  the  court  of  appeals,  on  reversing 
the  judgment,  should  enter  such  judg- 
ment as  the  lower  court  ought  to  have 
rendered.  But  the  court  of  appeals 
held  that  they  could  not  do  this,  but 
that  they  must  remand  the  case  to  the 
lower  court  for  a  proper  judgment  to 
be  rendered  on  the  verdict  of  the  jury. 
In  referring  to  the  cases  cited  by  the 
attorney  general,  the  court  said  that 
in  none  of  these  cases  was  the  discre- 
tion of  the  court  below  in  fixing  the 


punishment  on  the  verdict  of  the  jury 
interfered  with;  but  that,  if  they 
should  do  as  requested  by  the  attorney 
general  in  the  case  at  bar,  they  would 
interfere  with  the  discretion  lodged  in 
the  lower  court.  Murry  v.  Com.,  5 
Leigh  720.  See  also.  Price  v.  Com., 
33  Gratt.  819,  36  Am.  Rep.  797. 

Judg-nent  for  Felony  on  Misde- 
meanor or  Indictment. — ^A  judgment 
for  felony  cannot  be  rendered  upon  a 
general  verdict  of  guilty  on  an  indict- 
ment which  was  good  only  as  charg- 
ing a  misdemeanor,  not  a  felony.  The 
court  should  have  rendered  a  proper 
judgment  for  the  misdemeanor.  State 
V,  Hupp,  31  W.  Va.  355,  6  S.  E.  919. 

F.  SENTENCE  FOR  LESS  TERM 
THAN  STATUTE  AUTHOR- 
IZES. 

A  prisoner  being  sentenced  by  the 
court  before  which  he  was  tried,  to 
confinement  in  the  penitentiary  for  a 
less  time  than  is  authorized  by  the  law 
for  the  offense  of  which  he  was  con- 
victed, the  circuit  court  of  Henrico 
and  the  city  of  Richmond  may,  upon 
the  proper  proceedings  had  before  that 
court,  correct  the  error,  and  sentence 
the  prisoner  for  the  shortest  period 
fixed  by  the  statute  for  an  offense  of 
which  he  was  convicted.  Logan's 
Case,  5  Gratt.  692. 

G.  JUDGMENT  NECESSARILY 
SEVERAL. 

The  judgment  upon  a  joint  indict- 
ment against  two  defendants  must  be 
several  against  each,  not  joint.  Com. 
V.  Hamor,  8  Gratt.  698,  citing  Com.  v. 
Ray,  1  Va.  Cas.  262. 

H.  ERRONEOUS  DISCHARGE 
AFTER  VERDICT  OF  GUILTY. 

Where  the  jury  have  found  a  verdict 
of  convicton  for  misdemeanor,  upon 
an  indictment  allowing  thereof,  it  is 
the  province  and  the  duty  of  the  court 
to  ascertain  the  punishment  and  to 
pass  sentence  on  the  accused  therefor. 
It  is  error  to  take  no  notice  of  such 
conviction  and  give  judgment  for  the 
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discharge  of  the  accused  from  the 
prosecution,  as  if  he  had  been  ac- 
quitted entirely.  The  court  cannot 
strike  from  the  verdict  so  much  of  it 
as  found  a  misdemeanor,  and  by  its 
judgment,  contrary  to  the  verdict,  ac- 
quit of  all  offense.  Price  v.  Com.,  33 
Gratt.   819,   36   Am.    Rep.   797. 

I.  PRESENCE  OF  ACCUSED  AT 
SENTENCE. 

See  the  title  CRIMINAL  LAW,  vol 
4,   pp.  55,  59,  64. 

J.  FAILURE  TO  APPOINT  EX- 
ECUTIONER—EFFECT. 

See  post,  "Execution  of  Sen- 
tence," IV. 

K.    RENDITION  AND  ENTRY  OF 
JUDGMENT. 

See  the  titles  COURTS,  vol.  3,  p. 
718;  JUDGMENTS  AND  DECREES, 
vol.    8,   pp.   306,   312,   318. 

L.   ARREST  OF  JUDGMENT. 

See  the  titles  INDICTMENTS,  IN- 
FORMATIONS AND  PRESENT- 
MENTS, vol.  7,  p.  371;  JUDGMENTS 
AND  DECREES,  vol.  8,  p.  568,  et  seq. 

M.  REVISION,  VACATION  AND 
AMENDMENT  BY  TRIAL 
COURT. 

See  the  title  JUDGMENTS  AND 
DECREES,  vol.  8,  p.  512,  et  seq. 

A  court  may  set  aside  an  erroneous 
judgment  of  acquittal,  which  is  still 
under  its  control,  it  being  during  the 
same  term  of  court,  and  no  injury  or 
injustice  resulting  thereby  to  the  de- 
fendant by  this  judgment  being  ex- 
ecuted. The  judgment  remains  in  the 
breast  of  the  court  until  the  end  of  the 
term,  subject  to  revision,  alteration  or 
rescission,  no  injustice  or  injury  be- 
ing done  thereby  to  the  defendant. 
Price  V.  Com.,  33  Gratt.  819,  36  Am. 
Rep.  797.  See  Barnes'  Case,  92  Va. 
794,  796.  23  S.   E.  784. 

But  imprisonment  can  not  be  added 
to  fine  at  subsequent  term  in  prosecu- 
tion for  misdemeanor.     Pifer  v.  Com., 


14  Gratt.  710.  See  also,  Code,  Va. 
(1887),  §   4076. 

"In  Pifer's  Case,  14  Gratt.  710,  it 
was  held,  Allen,  J.,  delivering  the  opin- 
ion, in  which  the  other  judges  con- 
curred, that  the  judgment  is  entire, 
and  when  a  verdict  is  passed,  is  the 
sentence  of  the  law  upon  the  result  of 
the  proceedings.  The  court  say:  'It 
becomes  when  rendered  an  entire  judg- 
ment upon  the  facts  as  found,  and  in 
the  language  of  the  books  finishes  the 
proceedings;  and  it  would  seem  to 
follow  that  as  the  judgment  is  the  de- 
termination of  law  upon  the  verdict,  or 
particular  state  of  facts,  it  cannot  be 
divided,  and  a  part  of  the  final  sen- 
tence be  pronounced  at  one  term,  and 
after  having  to  that  extent  passed  en- 
tirely from  the  control  of  the  court, 
that  it  should  at  a  subsequent  period, 
take  up  the  same  finding,  and  pro- 
nounce another  sentence  in  addition  to 
the  one  already  entered  upon  the  same 
state  of  facts.' "  Price  v.  Com.,  33 
Gratt.   819,   825,   36   Am.   Rep.   797. 

II.  Punishment. 

A.    OFFENSES   PUNISHABLE. 

See  the  title  CRIMINAL  LAW,  vol. 

4,  p.  1,  et  seq. 

Offense  Created  by  Ordinance  of 
Convention  of  Delegates  of  1776. — An 
offense  created  by  an  ordinance  of  the 
convention  of  delegates  of  1776  is  pun- 
ishable.   Com.  V.  Dowdall,  1  Va.  Cas.  7. 

A  misdemeanor,  when  no  statute 
prescribes  the  punishment,  is  punished 
by  fine  or  imprisonment  in  jail,  or 
both,  at  the  discretion  of  the  court. 
Ex  parte  Garrison,  36  W.  Va.  686,  15 

5.  E.  417.  See  Price  v.  Com,,  33  Gratt. 
819,  36  Am.  Rep.  797.  See  Va.  Code, 
1887,   §§  3902,  3904,  4106,  4107. 

Same  Offense  Not  Punishable  Twice. 
— No  man  can  be  twice  lawfully  pun- 
ished for  the  same  offense.  The  com- 
mon law  goes  further  and  forbids  a 
second  trial  for  the  same  offense, 
whether  the  accused  had  suffered  pun- 
ishment or  not.  Price  v.  Com.,  33 
Gratt.  819,  824,  36  Am.  Rep.  797. 
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B.  CAPITAL  PUNISHMENT. 
Effect    or     Alternative    for    Capital 

Punishment.— The  fact  that  the  law 
authorizes  an  alternative  punishment 
for  an  offense  punishable  by  death,  in 
the  discretion  of  the  tribunal  passing 
thereon,  does  not  render  the  offense 
other  than  a  capital  one  or  one  punish- 
able by  death.  Elvira  v.  Slave.  16 
Gratt.  561. 

Scruples  against  Capital  Punish- 
ment.—See  the  title  JURY,  vol.  », 
p.  36. 

Horse  Stealing.— See  the  title  LAR- 
CENY, vol,  9,  p.  207. 

C.  PUNISHMENT  OF  STRIPES. 
Constitutionality. — ^The  act  of  Feb- 
ruary, 1823,  which  directs  that  the  per- 
son convicted  may  be  imprisoned  for 
a  time  not  less  than  one,  nor  more 
than  six  months,  and  may  receive 
stripes,  at  the  discretion  of  the  court, 
to  be  inflicted  at  one  time,  or  at  dif- 
ferent times,  provided  the  same  do  not 
exceed  thirty-nine  at  any  one  time,  is 
not  unconstitutional.  Com.  v.  Wyatt, 
6   Rand.  694. 

It  was  held,  in  Mayo  v,  James,  12 
Gratt.  17,  that  it  was  not  illegal  to 
affix  the  punishment  of  stripes  to  the 
violation  of  a  city  ordinance  by  a  free 
negro. 

Discretion — Character  of. — The  dis- 
cretion delegated  by  the  act  of  Feb- 
ruary, 1823,  is  a  sound  discretion,  and 
if  the  judge  abuses  the  power  con- 
ferred, making  it  to  subserve  motives 
of  oppression,  or  his  own  vindictive 
passions,  he  is  liable  to  be  impeached. 
Com.  V,  Wyatt,  6  Rand.  694. 

The  discretion  thereby  conferred  on 
the  superior  courts  is  of  the  same 
character  with  the  discretion  exercised 
by  the  common-law  courts  in  impos- 
ing fines  and  imprisonment.  Com.  v. 
W3ratt,  6  Rand.  694. 

D.  IMPRISONMENT. 

1^    pine  and  Imprisonment — ^Failure  of 
Jury  to  Assess  Both— Effect 

Where  the  penalty  is  fine  and  im- 
prisonment, and  the  jury  in  a  verdict 


of  guilty,  fail  to  assess  the  fine,  the 
prisoner  may  nevertheless  be  im- 
prisoned.    Com.  V.  Frye,  1  Va.  Cas.  19. 

And  so,  in  Price  v.  Com.,  33  Gratt. 
819,  36  Am.  Rep.  797,  and  Canada  v. 
Com.,  22  Gratt.  899,  where  the  jury, 
by  its  verdict,  assessed  a  fine  only,  the 
judgment  of  the  court  for  the  fine  and 
also  the  term  of  imprisonment  imposed 
by  law,  was  held  proper. 
8.  Several  Sentences  for  Distinct  Fel- 
onies. 

A  prisoner  convicted  of  several  dis- 
tinct felonies  may  be  adjudged  to  un- 
dergo several  distinct  terms  of  confine- 
ment in  the  penitentiary;  the  several 
imprisonments  to  commence  respec- 
tively from  and  after  the  expiration  of 
prior  imprisonments  adjudged  against 
him.  Com.  v.  Leath,  1  Va.  Cas.  151. 
3.  Power  of  Jury  in  Fixing  Term  of 
Confinement. 

The  legislature  has  given  to  the 
jury  the  power  of  fixing  the  time  for 
which  the  prisoner  is  to  be  confined  in 
the  penitentiary.  The  exercise  of  a 
power  by  the  court  to  control  or  dis- 
turb the  verdict  of  jurors  in  this  re- 
spect, would  be  one  of  great  respon- 
sibility; and  which  the  court  can  never 
be  disposed  to  usurp.  McWhirt's 
Case,  3  Gratt.   594. 

And  where  the  jury  find  defendant 
guilty,  ascertain  the  term  of  his  im- 
prisonment, and  assess  the  fine;  and 
the  court  renders  judgment  according 
to  the  verdict;  held,  there  is  no  error 
in  such  proceeding.  House  v.  Com., 
8  Leigh  755.     See  the  title  VERDICT. 

But  where  it  was  no  part  of  the 
duty  of  the  jury  to  fix  the  term  of  im- 
prisonment for  an  offense,  where  they 
did  so  by  their  verdict,  while  this  was 
irregular  and  the  court  should  have 
so  informed  the  jury  and  sent  them 
back  to  their  room  to  correct  the  ver- 
dict, it  was  surplusage  and  did  not 
vitiate  the  verdict,  although  the  court 
fixed  the  same  term  found  by  the  jury. 
The  jurors  may  be  influenced  by  the 
court,  but  there  is  no  presumption  that 
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the  court  was  influenced  by  the  jury. 
State  V.  Greer,  22  W.  Va.  800,  829. 
See  also,  Harvey  v.  Com.,  23  Gratt 
941;   House  v.  Com.,  8  Leigh  755. 

Charge  to  Jury  as  to  Degree  of  Of- 
fense.—See  the  title  INSTRUC- 
TIONS, vol.  7,  pp.  713,  714. 

4.  Failure  of  Verdict  to  Find  Term  of 

Improvement — Effect. 
On  a  trial  for  grand  larceny,  the 
jury  find  the  prisoner  guilty,  but  the 
verdict  ascertains  no  term  of  imprison- 
ment; the  court  tells  the  jurors  they 
are  discharged,  but  they  are  called 
back  instantly,  before  any  of  them  had 
left  the  courthouse,  except  one,  who 
had  gone  a  short  distance  accompanied 
by  a  deputy  sheriff;  and  they  then  as- 
certain the  term  of  imprisonment 
Held,  the  verdict  must  be  set  aside, 
and  a  new  trial  awarded.  Mills  v. 
Com.,  7  Leigh  751.  And  see  Price  v. 
Com.,  33  Gratt.  819,  36  Am.  Rep.  797, 
where  it  was  held  to  be  the  court's 
duty  to  pass  the  proper  sentence  after 
a  verdict  of  guilty  of  a  criminal  offense 
charged. 

5.  Where  Verdict  Ascertains  a  Term 

of  Imprisonment  Shorter  than  the 
Law  Prescribes. 

On  a  trial  for  felony,  for  which  the 
shortest  term  of  imprisonment  is  five 
years,  the  jury  find  the  prisoner  guilty, 
and  fix  the  term  of  his  imprisonment 
in  the  penitentiary  at  three  years;  and 
the  judgment  is  according  to  the  ver- 
dict. Upon  a  writ  of  error  to  the 
judgment,  on  the  application  of  the 
piisoner,  the  judgment  will  be  re- 
versed; but  the  prisoner  will  not  be 
discharged,  but  will  be  remanded  for 
another  trial.  Jones  v.  Com.,  20  Gratt. 
848;  Nemo's  Case,  2  Gratt.  558;  Gib- 
son V.  Com.,  2  Va.  Cas.  Ill;  Com.  v. 
Smith,  2  Va.  Cas.  327;  Com.  v.  Perca- 
vil,  4  Leigh  686;  Mills  v.  Com.,  7 
Leigh  751;  Com.  v.  Hatton,  3  Gratt. 
623;  Marshall  v.  Com.,  5  Gratt.  663; 
S.  C,  5  Gratt.  693;  Com.  v.  Scott,  5 
Gratt.   698. 

If  the  error  of  the  jury  is  discovered 


in  such  case  before  they  are  dis- 
charged, they  shall  be  sent  back  with 
proper  instructions  to  reconsider  the 
verdict.  And  if  they  persist  in  their 
finding,  or  if  they  had  been  dismissed 
before  the  error  was  discovered,  the 
court  should  direct  a  venire  de  novo. 
Nemo  V.  Com.,  2  Gratt.  558. 

Judgment  for  Shortest  Legal  Term 
Improper. — A  jury  having  convicted 
the  prisoner  and  fixed  the  term  of  his 
imprisonment  in  the  penitentiary  for 
a  shorter  period  than  the  law  allows, 
it  is  error  in  the  court  to  enter  a 
judgment  on  the  verdict  for  the  short- 
est period  of  imprisonment  authorized 
by  the  law,  for  the  offense.  Nemo  v. 
Com.,  2   Gratt   558. 

6.    Erroneous    Charge   to   Jury   as  to 
Minimum  Punishment — Effect. 

At  the  trial  of  an  indictment  for  a 
crime,  the  punishment  whereof,  pre- 
scribed by  law,  is  imprisonment,  etc., 
not  less  than  one  nor  more  than  three 
years,  the  clerk  charges  the  jury,  that 
the  term  of  the  imprisonment  is  to  be 
not  less  than  two  nor  more  than  three 
years;  verdict  finds  prisoner  guilty, 
and  ascertains  his  imprisonment  to  be 
two  years;  the  attorney  for  common- 
wealth remits  one  year  of  the  term; 
whereupon,  the  court  sentences  pris- 
oner to  one  year's  imprisonment.  Held, 
1,  the  attorney  had  no  power  to  make 
such  remission,  which  was  therefore 
merely  void;  2,  the  judgment  was 
erroneous,  not  being  according  to  ver- 
dict; 3,  the  verdict  ought  to  be  set 
aside,  on  account  of  the  erroneous 
charge  as  to  the  minimum  term  of 
imprisonment.  Allen  v.  Com.,  2  Leigh 
727. 

But  in  Mitchell  v.  Com.,  75  Va.  856, 
the  offense  for  which  the  prisoner  was 
indicted  was  punishable  by  confine- 
ment in  the  penitentiary  for  not  less 
than  one  nor  more  than  five  years 
though  the  clerk  charged  the  jury  that 
the  minimum  term  of  imprisonment 
was  three  years,  and  the  "maximum  five 
years.     The    jury    found    a    verdict  of 
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guilty  and  fixed  the  term  of  imprison- 
ment in  the  penitentiary  at  five  years. 
It  was  insisted  that  this  charge  by  the 
clerk  must  be  treated  as  an  erroneous 
instruction  of  a  court,  and  therefore  the 
verdict  must  be  set  aside  and  a  new 
trial  awarded  the  prisoner,  and  the 
principal  case  was  cited  to  sustain  the 
contention.  But  it  was  held  by  the 
court  of  appeals,  approving  Allen  v. 
Com.,  2  Leigh  727,  but  distinguishing 
it  from  the  case  at  bar  (pp.  863,  864, 
865),  that,  since  the  jury  had  fixed  the 
maximum  period  of  imprisonment, 
they  could  not  have  been  misled  by 
the  erroneous  charge  of  the  clerk;  that 
the  prisoner  was  not  in  any  way  preju- 
diced by  the  mistake,  nor  could  he 
have  been  benefited  if  the  minimum 
period  had  been  correctly  stated  in  the 
charge;  and  therefore  the  error  was 
not  sufficient  to  set  aside,  or  arrest  the 
judgment. 
7.   Solitary  Confinement. 

A  convict  in  the  penitentiary,  against 
whom  an  information  is  filed  in  the  su- 
perior court  of  law  for  Henrico,  under 
the  16th  section  of  the  penitentiary  act, 
charged  with  having  been  received  a 
second  time  into  that  prison  for  a 
second  offense,  might,  on  his  being 
identified  either  by  verdict  or  by  con- 
fession, be  sentenced  by  the  said  court, 
to  a  portion  of  confinement  in  the 
solitary  cells.  Com.  v. -Bryant,  2  Va. 
Cas.  465.  See  ante,  "Excessive  Judg- 
ment—Effect," I,  E. 
S.  Habeas  Corpus  for  Release  from 
Illegal    Prison    Sentence. 

See  the  title  HABEAS  CORPUS, 
vol.  7,  p.    1. 

E.   DISCRETION  AS  TO  DEGREE. 
1.    Effect  on  Grade  of  Crime. 

Where  a  statute  divides  an  offense 
into  two  classes  and  gives  the  court  a 
discretion  to  ascertain  and  fix  in  the 
second  class  the  less  degree  of  pun- 
ishment, this  does  not  reduce  the 
grade  of  the  crime.  It  remains  a  fel- 
ony. State  V.  Harr,  38  W.  Va.  58,  17 
S.    E.   794. 


The  statute  provides  that  the  offense 
charged  may  be,  at  the  discretion  of 
the  jury,  punished  with  death,  or  con- 
finement in  the  penitentiary.  This  is 
a  death  penalty,  and  the  attempt  to  do 
the  act  forbid  is  embraced  in  the  stat- 
ute, Code  of  1873,  ch.  195,  §  10,  pro- 
viding for  punishing  attempts  to  com- 
mit crime.  Givens  v.  Com.,  29  Gratt 
83«. 

F.  INCREASING  PUNISHMENT 
ON  SUBSEQUENT  CONVIC- 
TION. 

1.  Statute   ConstitutionaL 

A  statute  increasing  the  punishment 
for  a  second  conviction  of  the  same  of- 
fense, passed  after  the  commission  of 
the  first 'is  not  ex  post  facto,  and  un- 
constitutional. Rand.  v.  Com.,  9  Gratt 
738.  See  the  title  INDICTMENTS, 
INFORMATIONS  AND  PRESENT- 
MENTS, vol.  7,  p.  371. 

2.  Indictment. 

While  the  indictment  must  set  out 
the  time  and  place  of  the  first  convic- 
tion, and  must  show  that  the  previous 
conviction  was  for  an  offense  com- 
mitted before  the  commission  of  that 
for  which  the  prisoner  is  on  trial, 
quaere,  whether  each  count  of  the  in- 
dictment must  set  out  the  former  con- 
viction, or  whether  one  allegation  of 
that  fact  may  be  made,  applicable  to 
all  the  counts.  Rand  v.  Com.,  9  Gratt 
738.  See  the  title  INDICTMENTS, 
INFORMATIONS  AND  PRESENT- 
MENTS, vol.  7,  p.  405. 

3.  Evidence. 

When  Submitted  to  Jury. — Quaere, 
when  the  evidence  of  a  former  con- 
viction should  be  submitted  to  the 
jury.     Rand  v.  Com.,  9  Gratt.  738. 

Warrant  of  Arrest  Indorsed  with 
Conviction  and  Sentence.— T.  is  in- 
dicted in  the  corporation  court  of 
Lynchburg,  for  petit  larceny;  and  the 
indictment  states  he  had  been  pre- 
viously convicted  and  sentenced  for  a 
like  offense,  before  C,  the  mayor  of 
the  city.  On  the  trial  the  warrant  of 
the   mayor   for   the   arrest   of   T.   and 
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the  indorsement  thereon  by  the  mayor 
of  the  conviction  and  sentence  to  im- 
prisonment of  T.  is  introduced  in  evi- 
dence, and  there  is  proof  of  its  gen- 
uineness and  that  T.  is  the  same  per- 
son. There  is  a  verdict  of  guilty  as 
charged  in  the  indictment,  and  T.  is 
sentenced  to  imprisonment  in  the  peni- 
tentiary. Held,  that  the  mayor,  by  § 
1  of  the  act  of  March  30,  1871,  has 
concurrent  jurisdiction  with  the  cor- 
poration court,  of  all  petit  larcenies; 
and  his  sentence  of  T.  was  legal,  and 
the  warrant  and  indorsement  with 
proof  of  the  genuineness  of  the  paper 
and  the  identity  of  the  party,  are 
proper  evidence  in  the  cause.  Thomas 
V.   Com.,   22   Gratt.   912. 

And  a  record  showing  that  defend- 
ant was  convicted  of  petit  larceny,  and 
sentenced  by  a  justice  of  the  peace  to 
three  months'  imprisonment,  and  that, 
on  appeal,  the  county  court  by  con- 
sent set  aside  the  judgment,  and  or- 
dered defendant  to  be  confined  for  two 
months  instead  of  three,  conclusively 
shows  a  previous  conviction  for  petit 
larceny,  though  such  order  did  not 
specify  the  offense.  Pryor  v.  Com.,  2 
Va.  Dec.  479. 

Evidence  of  Former  Conviction  Im- 
properly Admitted — Effect. — Evidence 
having  been  improperly  admitted  to 
prove  a  former  conviction,  the  whole 
judgment  must  be  reversed,  and  a  new 
trial  awarded.  Rand  v.  Com.,  9  Gratt. 
738. 

4.  Admission  or  Finding  of  Previous 

Conviction  Essential. 
The  plea  of  "not  guilty"  does  not 
put  in  issue  the  allegation  of  the  pre- 
vious conviction  and  sentence  of  T., 
and  the  verdict  of  "guilty"  simply  does 
not  respond  to  that  allegation.  It 
must  be  admitted  by  the  prisoner  or 
found  by  the  jury,  to  warrant  the 
sentence  of  confinement  in  the  peni- 
tentiary. Thomas  v.  Com.,  22  Gratt. 
912. 

5.  Previous  Conviction  a  Final  One. 
It  seems  that  the  first  conviction  un- 


der a  statute  imposing  a  heavier  pun- 
ishment for  a  second  than  a  first  con- 
viction of  an  offense,  must  be  a  final 
judgment  and  not  a  judgment  sus- 
pended on  a  writ  of  error.  White  v. 
Com.,  79  Va.  611;  Hurst's  Guide  and 
Manuel,  p.  618,  §  920.  See  also,  on 
this  subject.  Stover  v.  Com.,  92  Va. 
780,  22  S.  E.  874;  Rider  v.  Com.,  16 
Gratt.  499;  Thomas  v.  Com.,  22  Gratt. 
912;  Pryor  v.  Com.,  2  Va.  Dec,  479. 

6.  Second  Offense  Must  Be  Committed 

after  the  Conviction  of  First 
See   Com.  v.  Welsh,  2  Va.  Cas.   57; 
Rand  v.   Com.,  9   Gratt.  738.     See    the 
title     INDICTMENTS,      INFORMA- 
TIONS AND  PRESENTMENTS,  vol. 

7,  p.  405. 

7.  Effect  of  Pardon. 

See  the  title  PARDON,  vol.  11,  p. 
630. 

8.  Verdict. 

A  general  verdict  of  guilty  on  both 
counts,  one  of  which  charged  crime  as 
a  second  offense,  is  good.  Stroup  v. 
Com.,  1  Rob.  754.  See  the  title  VER- 
DICT. 

9.  Imposition  after  Reception  at  Peni- 

tentiary. 
See      the      title     PRISONS       AND 
PRISONERS,    vol.    11,    p.    353. 

10.  Previous  Conviction  of  Felony. 
"Under  §§  3905  and  3906  of  the  Code 

any  person  can  be  sentenced  to  con- 
finement in  the  penitentiary  for  life 
upon  conviction  of  an  offense  which 
is  punishable  by  confinement  in  the 
penitentiary  because  he  has  been  twice 
before  convicted  and  sentenced  to  con- 
finement in  the  penitentiary,  unless  it 
appears  that  these  offenses  were  fel- 
onies in  themselves  and  not  made 
felonies  in  the  particular  case  because 
of  the  prior  conviction  of  the  party 
accused."  Stover  v.  Com.,  92  Va.  780, 
784,  22  S.   E.  874. 

The  punishment  prescribed  for  the 
third,  or  any  subsequent,  conviction  of 
petit  larceny,  is  regulated  by  §  3907 
of  the  Code.  Section  3906  does  not 
apply  to  successive  convictions  of  petit 
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larceny,  but  must  be  read  in  connec- 
tion with  §  3905,  which  applies  to  of- 
fenses which  are  felonies  in  themselves, 
punishable  by  confinement  in  the  peni- 
tentiary, and  not  made  so  because  of 
prior  convictions  of  a  less  offense. 
Stover  V.  Com.,  92  Va.  780,  22  S.  E. 
874. 

G.     AMENDMENT    AND    REPEAL 
OF      STATUTES       PRESCRIB- 
ING  PUNISHMENT. 
See  the  title  CRIMINAL  LAW,  vol. 
4,  p.  23,  et  seq. 

1.  Effect  of  Repeal  on  Offenses  Al- 
ready Committed. 
Where  an  offense  is  made  felony  by 
statute,  and  the  statute  be  afterwards 
repealed,  no  proceeding  after  the  re- 
peal could  formerly  be  had  for  an  of- 
fense committed  under  it,  unless  the 
repealing  statute  have  a  proviso  en- 
abling the  proceeding  for  offenses  com- 
mitted before.  This  rule  is  applicable 
to  a  case  where  the  repealing  statute 
has  a  clause  describing  the  offense,  and 
prescribing  the  punishment  in  all  re- 
spects the  same  with  the  statute  re- 
pealed. Scutt  V.  Com.,  2  Va.  Cas.  54; 
Com.  V.  Leftwich,  5  Rand.  657,  658. 
To  the  same  point,  see  Attoo  v.  Com., 
2  Va.  Cas.  382;  Pitman  v.  Com.,  2  Rob., 
800,  816  (dissenting  opinion  of  Judge 
Christian);  editorial  in  2  Va.  Law  Reg. 
458.  But  see  Va.  Code,  1887,  ch.  2, 
§§  6,  4204,  providing  against  such  a  re- 
sult.   West  Va.  Code,  ch.  13,  §  9. 

Statutes  Prescribing  New  Punish- 
ment for  Old  Offenses. — The  passage 
of  an  act  which  prescribes  a  new  pun- 
ishment for  old  offenses,  and  repeals 
all  laws  coming  within  the  purview  of 
it  ivithout  providing,  that  offenses 
committed  before  the  operation  of  the 
new  law,  shall  be  punished  under  the 
old,  operated  as  a  discharge  of  all  who 
have  committed  such  offenses,  and 
have  not  been  tried  previous  to  the 
new  law  going  into  effect.  Attoo  v. 
Com.,  2  Va.  Cas.  382,  cited  in  Mabry 
r.  Com.,  2  Va.  Cas.  397;  Com.  v.  Pe- 
gram,    1   Leigh   570,   where   it    is    dis- 


tinguished; Pitman  v.  Com.,  2  Rob., 
800,  816;  Richards  v.  Goodson,  2  Va. 
Cas.  381;  Com.  v.  Shelton,  2  Va.  Cas. 
384. 

Effect  of  Code  of  1848  on  Offenses 
Committed  before  It  Went  into  Opera- 
tion.— Semble,  that  an  offense  com- 
mitted before  the  Code  of  1849  went 
into  operation,  must,  so  far  as  the 
question  of  guilt,  degree  of  crime, 
quantum  of  punishment  and  rules  of 
evidence  are  concerned,  be  governed 
by  the  law  in  force  at  the  time  the  of- 
fense was  committed.  Com.  v.  Ad- 
cock,  8   Gratt.   662. 

2.  Election  to   Be  Tried   under   New 

Law  Necessary. 

See  the  titles  CRIMINAL  LAW, 
vol.  4,  p.  24,  et  seq;  HOMICIDE,  vol. 
7,    p.    169. 

3.  Capital  Punishment  for  Horse  Steal- 

ing Unaffected    by    Old    Larceny 

Statute. 
The  act  of  February  12th,  1866,  which 
provides  that  horse  stealing  may  be 
punished  with  death  or  confinement  in 
the  penitentiary,  at  the  discretion  of 
the  jury,  was  not  repealed  by  implica- 
tion by  the  act  next  following  it,  of 
February  20th,  1866,  defining  and  pro- 
viding for  the  punishment  of  the 
various  grades  of  larceny.  Price  v. 
Com.,  21  Gratt.  846.  See  the  title 
LARCENY,   vol.   9,   p.   238. 

IIL  Appellate  Review  and 
Proceedinpsi. 

Sec   the   title   APPEAL  AND    ER- 
ROR, vol.  1,  p.  418. 
General     Court— Authority    of. — The 

act  of  February  21st,  1845,  gives  no 
authority  to  the  general  court  to  cor- 
rect a  judgment  of  an  inferior  court 
Nemo  V.   Com.,  2   Gratt.   558. 

IV.  Execution  of  Sentence. 

A.  TIME  AND  PLACE  OF  EXECU- 
TION. 

If  the  statute  makes  no  provision 
with  regard  to  the  matter,  the  sheriff 
or  executioner  must  fix  the  time  as  at 
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common  law.  See  Judge  Brannon's 
opinion  in  the  case  of  State  v.  Shawn, 
40  W.  Va.  1,  20  S.  E.  873.  Brannon, 
President,  said:  "Since  I  wrote  the 
opinion  in  State  v.  Shawn,  40  W.  Va. 
1,  20  S.  E.  873,  the  law  has  been 
changed  by  requiring  the  trial  court 
to  fix  the  day  of  execution."  State  v, 
Haddox,  50  W.  Va,  222.  224,  40  S.  E. 
387. 

"  'The  fixing  of  the  time  and  place 
of  execution  is  no  part  of  the  judg- 
ment or  sentence  of  death  and  may 
be  regulated  by  statute  so  as  to  be 
done  by  order  of  the  court  contem- 
poraneously with  the  sentence  or  by 
the  governor  and  council  or  even  as 
by  the  common  law  of  England  left 
to  the  discretion  of  the  sheriff.'  It 
is  purely  a  ministerial  and  not  a  ju- 
dicial act  to  carry  into  execution  the 
judgment."  State  v.  Haddox,  50  W. 
Va.   222,  224,  40  S.   E.  387. 

"In  the  absence  of  a  statutory  pro- 
vision authorizing  this  court  to  fix  the 
time  of  execution,  although  probably 
injurious  to  no  one  or  erroneous  to 
the  extent  that  any  one  would  have 
the  right  to  complain,  yet  nevertheless 
it  would  be  a  usurpation  of  ministerial 
power  not  conferred  on  the  court  by 
common  statute  or  constitutional  law." 
State  V.  Haddox,  50  W.  Va.  222,  40  S. 
E.    387. 

B.  FAILURE  OF  JUDGMENT  TO 
APPOINT  EXECUTIONER- 
EFFECT. 

The  objection  that  the  judgment  in 
a  criminal  case  is  erroneous  because 
it  failed  to  appoint  an  executioner  of 
the  sentence,  is  sufficiently  answered 
by  the  statute  (acts  of  assembly, 
1877-78,  p.  347,  §  9),  which  provides 
that  when  sentence  of  death  is  pro- 
nounced "the  clerk  of  the  court  pro- 
nouncing such  sentence  shall,  as  soon 
as  may  be  after  the  sentence,  deliver  a 
certified  copy  thereof  to  the  officer  of 
the  said  court,  who  shall  cause  the 
sentence  to  be  executed."  Russell  v. 
Com.,  78  Va.   400,  405. 


C.  DEATH   SENTENCE  NOT  EX- 
ECUTED—RE-SENTENCE. 

Where  sentence  of  death  has  been 
pronounced  upon  a  criminal,  but  not 
carried  into  execution,  and  the  day  for 
execution  has  passed,  the  court  which 
pronounced  the  sentence  may  fix  an- 
other day  for  its  execution,  though 
jurisdiction  to  try  similar  cases  in  the 
future  has,  in  the  meantime,  been  taken 
away  from  the  court.  Fixing  another 
day  of  execution  is  not  the  entry  of  a 
further  judgment,  nor  even  a  judicial 
act;  it  is  simply  carrying  into  execu- 
tion a  judgment  already  existing. 
Nicholas  v.  Com.,  91  Va.  813,  22  S. 
E.   507. 

"The  judgment  against  him  was  pro- 
nounced prior  to  the  repeal  of  the 
statute  and  while  the  circuit  court  was 
in  the  exercise  of  its  lawful  jurisdic- 
tion. The  judgment  still  stands  against 
him  in  full  force  and  effect.  Its  validity 
and  effect  has  never  been  impaired  for 
a  moment  since  it  was  pronounced. 
It  can  now  be  in  nowise  reversed  or 
annulled.  It  only  remains  to  be  ex- 
ecuted. Though  a  court,  which  ren- 
dered a  judgment,  may  be  afterwards 
shorn  of  its  jurisdiction  to  try  in  the 
future  like  cases  in  which  the  particu- 
lar judgment  was  entered,  there, 
nevertheless,  remains  in  the  court  from 
its  very  nature,  the  inherent  right,  in 
both  civil  and  criminal  cases,  to  cause 
to  be  executed  such  judgments  as  were 
rendered  by  it  while  clothed  with  the 
jurisdiction  to  do  so."  Nicholas  v. 
Com.,  91  Va.  813,  814,  22  S.  E.  507. 
See  the  title  HOMICIDE,  vol.  7,  p. 
169,  et  seq. 

D.  CRIMINAL     TRIAL— ENDS 
WITH  SENTENCE. 

After  a  sentence  of  death  has  been 
passed  upon  a  prisoner  his  trial  is  at 
an  end  and  he  has  no  right  and  there 
is  no  necessity  for  his  presence  at  the 
further  ministerial  steps  necessary  to 
be  taken  to  carry  into  execution  such 
sentence.       The       final       denouement 
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alone  requires  his  presence.      State  v. 
Haddox,  50  W.  Va.  222,  40  S.  E.  387. 

E.    SUSPENSION  TO  APPLY  FOR 
WRIT  OF  ERROR. 

A  person  convicted  of  a  felony  in  a 
circuit  court  is  entitled  to  have  the  ex- 
ecution of  judgment  suspended  until  a 
reasonable  time  after  the  next  regular 
term  of  the  supreme  court  of  appeals, 
that  he  may  make  application  thereto 
for  a  writ  of  error.  State  v.  Hawk, 
47  W.  Va.  434,  34  S.  E.  918. 

"In  such  cases  as  the  present,  while 
the  power  exists,  the  necessity  of  its 
exercise  should  be  avoided  by  the  trial 
court,  as  provided  by  law,  postponing 
*the  execution  of  its  sentence  until  a 
reasonable  time  beyond  the  first  day 
of  the  next  term  of  the  supreme  court 
of  appeals.'  Section  2,  ch.  160,  Code. 
This  necessarily  means  a  regular  term 
fixed  by  statute.  The  time  granted 
should  be  sufficient  for  the  proper  prep- 
aration of  the  record  and  presenta- 
tion of  his  petition  to  the  supreme 
court.  The  time  in  this  case,  without 
regard  to  the  terms  of  the  supreme 
court,  was  fixed  at  60  days — ordinarily 
a  sufficient  time;  but,  owing  to  some 
unusual  delay  on  the  part  of  the 
stenographer,  which  remains  without 
reasonable  explanation,  the  time,  by 
no  fault  of  the  prisoner,  proved  in- 
sufficient. The  prisoner  was  therefore 
justly  entitled  to  an  extension  of  the 
time.  The  trial  court  might  have 
granted  it,  thus  correcting  its  error, 
not  judicial  in  its  character,  on  motion 
of  the  prisoner,  and  of  which  no  one 
could  have  complained.  Even  if  it 
were  judicial  error,  the  prisoner  would 
be  bound  by  it,  as  committed  at  his 
instance,  for  his  benefit.  Fultz  v. 
State,  2  Sneed  232.    If  the  circuit  court 


refused  to  make  the  correction  on 
proper  application,  this  court  would 
have  either  compelled  it  to  do  so,  or 
corrected  its  error.  This  would  have 
taken  away  the  necessity  for  executive 
interference,  provided  it  could  have 
been  accomplished  without  delay." 
State  V.   Hawk,  47   W.   Va.   434,   34   S. 

E.  918. 

Failure  to   Show  Presence    of    Ac- 
cused.— ^The  fact  that  an  order  of  sus- 
I  pension  entered  at  the  instance  of  the 
prisoner  after  judgment   and   sentence 
does  not  show  that   the   prisoner  was 
present  at  the  time  such  order  was  en- 
tered   could   in   any   event   only   affect 
such    order,   and    could    not     possibly 
vitiate    the    prior    trial,    judgment    and 
.sentence.     State  v.   Young,  50  W.  Va. 
96,   99,  40  S.   E.   334. 
I      Death     Sentence     Affirmed  —  Trial 
Court  Must  Refix  Time. — If  a  prisoner 
pending  a  sentence  of  death,  obtains  a 
writ  of  error  to  this  court,  and  thereby 
delays  the  execution  of  such  sentence 
until  the  time  fixed  therefor  has  passed, 
'  and    the    judgment    is    afterwards    af- 
:  firmed,  it  is  the  legal  ministerial  duty 
!  of  the  trial  court,  without  requiring  the 
prisoner  to  be  again  brought  before  it, 
to  enter  an  order  fixing  a  further  time 
for    the    execution    of    such    sentence. 
State   V.    Haddox,    50   W.   Va.    222,   40 
S.    E.   387. 

F.  PRESUMPTION  THAT  CON- 
VICT AT  LARGE  HAS  SERVED 
SENTENCE. 

See  the  title  PRESUMPTIONS 
AND  BURDEN  OF  PROOF,  vol.  11, 
p.  315. 

V.  Outlawry. 

See  the  title  OUTLAWRY,  vol.  10, 
p.  617. 
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See  the  title  REMOVAL  OF  CAUSES,  vol.   11,  p.  868. 
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SEPARATE   ESTATE  OF  MARRIED   WOMEN. 

I.  Equitable  Separate  Estate,  iso. 

A.  Creatioa,  150. 

1.  titkm^m^^  NeceaMiry,  156. 

a.  GMcraUj,  13^ 

b.  Iat«flitiMi  PMraaonat*  153. 
e.  Umniak^  Setttenciitft,  153. 

4.  Wli«f«  Huabaiii  Is  Grantor,  153. 

2.  Iat«r|po«l«AMi  of  Tmstees,  155. 

3.  No  Marriac«  1<«^  Be  Coatemplated,  155. 

4.  Creatioa  by  Parol,  155. 

a.  PeraoaaHy,  155. 

b.  Roal  Estate,  155. 

5.  Creation  br  Decree  of  Conrt,  155. 

6.  I#aad  Pnrchaeed  with  Separate  Fiui4s,  156. 

7.  Preata  ef  8ef»arate  BaUte,  156. 

8.  Of  Wbat  It  May  Conaiat,  156. 

a.  Generally,  156. 

b.  Haaband*a  Intereat  in  Wife'a  I/aa4hi,  157. 

9.  Qaaotity  of  JCatate  CoaTeyancea  in  Traat  for  Benefit  of  Wife  and 

Child,  157. 

10.  Truateea,  158. 

a.  Mecesaity,  158. 

b.  Pewera,  159. 

(1)  Power  to  Charcre,  159. 

(2)  Power  of  DispeeHion.  159. 

(3)  Ri|rl>t  to  PoaacaeAea,  159. 

e.  Appoiataieitt  of  New  Traateea,  159. 

11.  Speciic  Performance,  159. 

B.  Power  of  Diapoaition.  160. 

1.  PoreoaaHy  and  Rente  and  Profita  of  Realty,  160. 

a.  Generally,  160. 

b.  Alienation  Restrained  by  Mistake,  160. 
c  By  WU1«  161. 

d.  Power  Uaited  to  Extent  of  Interest,  161. 

e.  Preeamptfoa  of  Gift  to  Hnsband,  161. 

2.  Cerpae  of  Realty,  161. 

a.  Generally,  161. 

bb  Rents  aad  ProAta  Converted  into  Realty,  162. 

c.  Real  Estate  Ezchansred  for  Separate  Real  Estate,  162. 

d.  Proceeds  of  Separate  Real  Estate,  163. 

e.  Contract  to  ConTcy,  163. 

f.  Specific  Lien,  163. 

(1)  Generally,  163. 

(2)  Expiration,  163. 

(3)  E^ect,  163. 

g.  Power  to  Devise,  163. 

(1)  Old  Doctrine,  163. 

(2)  By  Statnte,  163. 

h.  Conveyance  in  Statutory  Method,  164. 

(1)  Generally,  164. 

(2)  EflFcct,  164. 
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L  By  Authority  of  lostrament  Creating  Estate,  164. 

(1)  Generally,  164. 

(2)  Cons  traction,  165. 

(a)  Power  to  Sell  Does  Not  Confer  Power  to  lacumber,  165. 

(b)  Power  of  Appointment  Not  Power  to   Sell  or  Maaa« 

mit,  165. 

(c)  Will  or  Deed,  165. 

(d)  Request— Deed— Sufficiency,  165. 

(e)  Discretion  of  Trustee— Exercise — ^Joinder  in    Deed — 

Sofficiency,  165. 

(3)  Defective  Execution,  166. 
j.  Assent  of  Trustee,  166. 

k.  Iraclies  of  Truatee,  167. 
1.  Liability  of  Trustee,  167. 

ni.  Husband  May  Attack  Unauthorized  Conveyance,  167. 
n.  When  Feme  Covert  Not  Estopped  to  Set  Up  After-Acquired 
Title,  167. 

C.  Power  to  Charge,  167. 

1.  Generally,  167. 

2.  Charge  May  Be  Verbal  or  in  Writing,  169. 

3.  Charge  May  Be  Express  or  Implied,  169. 

4.  By  Terms  of  Instrument,  169. 

5.  Intention  to  Charge,  169. 

a.  Necessity,  169. 

b.  How  Ascertained,  170. 
c  Presamption,  171. 

d.  Intention  to  Charge  for  Different  Purpose,  172. 

e.  Most  Have  Some  Separate  Estate,  172. 

f.  Must  Know  of  Its  Existence,  172. 

g.  Need  Not  Know  Extent  of  Her  Interest,  172. 
h.  Extent  of  Charge,  172. 

i.  After-Acquired  Separate  Estate,  173. 

6.  UabtHty  for  Torts.  173. 

7.  Subsequent  Discovertnre,  173. 

8.  Consideration,  173. 

9.  Operation  of  Married  Women's  Engagements,  174. 
10.  Extend  of  Liability,  175. 

D.  Restraints  on  Alienation,  176. 

1.  Generally,  176. 

2.  Restraint  May  Be  Either  Express  or  Implied,  but  Must  Be  Clear,  176. 

3.  Law  Favors  Intention  to  Restrain,  177. 

4.  Implied  from  Scheme  of  Settlement,  177. 

5.  Such  Restraint  Extends  to  Any  Anticipation  of  the  Profits,  178. 

6.  Mexe  Addition  of  Words  Showing  Intention   to  Exclude  Rights  of 

Husband  Insufficient,  178. 
7.[!Kxpression  of  One  Mode  of  Alienation— Effect,  178. 

a.  Old  Rule,  178. 

b.  Disapproved  in  Later  Cases,  178. 
c  Present  Rule,  179. 

8.  Sale  to  Satisfy  Existing  Lien,  180. 
B.  Effect  of  Statute,  180. 

1.  In  West  Virginia,  180. 

2.  In  Virginia,  180. 
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IL  Statutory  Separate  Estate,  i8i. 

A.  What  Constitutes,  181. 

1.  In  Virginia,  181. 

a.  Generally,  181. 

b.  Property  Acquired  before  April  4th,  1877,  182. 

c.  EarninfiTS  of  Wife,  182. 

d.  Policy  of  Insurance,  183. 

e.  Damages,  183. 

(1)  To  Separate  Real  Estate,  183. 

(2)  For  Tort  to  Wife,  183. 

f.  Chose  in  Action  Reduced  to  Possession  after  April  4, 1877,  183. 

2.  In  West  Virginia,  183. 

a.  Generally,  183. 

b.  Property  Previously  Acquired,  184. 

c.  Legal,  Not  Equitable,  Estate,  184. 

d  Land  Equitably  Converted  into  Personalty  after  the  Statute,  184. 
e    Chose  in  Action  Not  Previously  Reduced  to  Possession,  184. 

f .  Trust  Estates,  184. 

g.  Property  Purchased  on  Credit,  184. 
h.  Earnings  of  Wife,  185. 

i.  Property  Employed  as  Sole  Trader,  185. 
j.  Profits  of  Business,  185. 
k.  Profits  of  Boarding  House,  185. 

1.  Ownership  of  Property  Not  Affected  by  Services  of  Husband,  185. 
m.  Wife  Entitled  to  Rents,  Profits  and  Possession,  186. 
n.  Land  Conveyed  to  Husband  and  Wife,  186. 

B.  Power  of  Disposition,  186. 

1.  Generally,  186. 

2.  Corpus  of  Realty,  186. 

a.  Generally,  186. 

b.  Where  Husband  Refuses  to  Join,  187. 

c.  Equitable  Estates,  187. 

(1)  Generally,  187. 

(2)  Act  of  1891,  187. 

(3)  Act  of  1891  Repealed,  187. 

d.  Easements,  187. 

e.  Married  Woman  Living   Separate  and  Apart  from  Her  Hus- 

band, 188. 

f.  Effect  of  Warranty,  188. 

g.  Inoperatii^e  Deed — Effect  as  Contract,  188. 

3.  Personalty,  188. 

a.  Generally,  188. 

b.  Presumption  of  Gift  to  Husband,  188. 

(1)  Generally,  188. 

(2)  Reswlting  Trust  in  Favor  of  Wife,  189. 

(3)  Married  Woman's  Act— Effect,  190. 

(4)  Ignorance  of  Law — Effect,  190. 

(5)  Bona  Fide  Debt  Valid,  190. 

C.  Power  to  Charge,  190. 

1.  In  West  Virginia,  190. 

a.  Same  Rules  Govern  as  in  Case  of  Ekiuitable  Separate  Estate,  190. 

b.  Express  Charge,  190. 

c  Engagements  Need  Not  Be  in  Writing,  190. 
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d.  Bond,  191. 

e.  Debt  Incurred  in  Business,  191. 

f.  Mechanic's  Lien,  191. 

g.  As  Surety  for  Husband,  191. 
h.  Joint  Note  with  Husband,  191. 

i.  Husband  as  Afj^ent  of  Wife,  191. 
j.  Consideration,  192. 

(1)  Necessity,  192. 

(2)  Family  Supplies,  192. 

(3)  Debt  of  Third  Person,  192. 
k.  Code  of  1891, 192. 

1.  Act  of  1893, 192. 

2.  In  Virginia,  192. 

a.  Generally,  192. 

b.  Property  Acquired  as  Sole  Trader,  193. 
c  Husband  Must  Join,  193. 

3.  Intention  to  Charg^c,  193. 

a.  In  West  Virginia,  193. 

b.  In  Virginia,  193. 

4.  After- Acquired  Separate  Estate,  194. 

a.  In  West  Virginia,  19  K 

b.  In  Virginia,  194. 

5.  Extent  of  Liability,  194. 

a.  Personalty  and  Rents  and  Profits  of  Realty,  194. 

b.  Corpus  of  Realty,  195. 

(})  Generally,  195. 

(2)  Vendor's  Lien  or  Deed  of  Trust,  195. 
c  Personal  Liability,  195. 

6.  Law  Goyeming,  195. 

a.  Personalty,  195. 

b.  Realty.  196. 
D.  Bstoppel,  1%. 

IIL  Husband's  Marital  Bights,  i96. 

A.  Generally,  196. 

1.  Equitable  Separate  Estate,  196. 

2.  Statutory  Separate  Estate,  196. 

a.  In  West  Virginia.  196. 

b.  In  Virginia,  1%. 

B.  Curtesy  Initiate,  197. 

C  Curtesy  Consummate,  197. 
D.  Descent  and  Distribution,  197. 
B.  Right  to  Administration,  197. 

IV.  Pleading  and  Practice,  197. 

A.  SuiU  by  Married  Women,  197. 

1.  Concerning  Equitable  Separate  Estate,  197. 

2.  Concerning  Statutory  Separate  Estate,  193. 

a.  In  West  Virginia,  198. 

(1)  Generally— Joinder  of  Husband,  198. 

(2)  Interpleader,  198. 

(3)  May  Still  Join  Her  Husband,  198. 

(4)  Where  Wife  Has  Merely  Equitable  Title,  198. 

(5)  Objection— How  Taken,  199. 
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b.  In  Virg-inia— Joinder  of  Husband,  199. 

3.  Statute  of  Limitations,  200. 

a.  Separate  Bstate,  200. 

b.  Between  Husband  and  Wife,  200. 

c.  Redemption  of  Real  Bstate,  201. 

4.  Laches,  201. 

B.  Suits  acrainst  Married  Women,  201. 

1.  General  Eng^agements,  201. 

a.  Jurisdiction,  201. 

(1)  Generallj,  201. 

(2)  Equitable  Separate  Estate,  201. 

(3)  Statutory  Separate  Estate,  202. 

(4)  On  Bill  to  Enforce  Mortgage,  202. 

(5)  Court  Must  Protect  Interests  of  Married  Woman,  202. 

(6)  Attachments  against  Separate  Estate,  202. 

(7)  By  Statute  in  West  Virginia,  202. 

(8)  By  Statute  in  Virginia,  203. 

(9)  Law  GoTerniog  the  Remedy,  203. 

b.  Parties,  203. 

(1)  Other  Creditors,  203. 

(2)  Endorser  of  Negotiable  Note,  203. 

(3)  Holder  of  Vendor's  Lien,  204. 

(4)  Ri^ht  of  Lien  Creditor  to  Intervene,  204. 

c.  MnltifariousMess,  204. 

d.  AMegatiotts,  204. 

e.  Answer  by  Trestee — Sufficiency,  205. 

f.  Extent  of  Liability,  205. 

(1)  Generally,  205. 

(2)  Fine  in  Criminal  Proceedings,  205. 

(3)  Judgment  for  Costs,  205. 

(4)  Judgment  for  Tort,  265. 

g.  Statute  of  Limitations,  205. 

2.  To  Enforce  Deed  of  Trust,  205. 

3.  Concerning-  Separate  Estate,  2C6. 

a.  Justice  of  Peace — Jurisdiction,  206. 

b.  Parties,  206. 

(1)  Wife,  206. 

(2)  Husband,  206. 

c.  Specific  Performance,  206. 

CROSS    REFERENCES. 

Sec  the  titles  CURTESY,  vol.  4,  p.  148;  DESCENT  AND  DISTRIBU- 
TION, vol.  4,  p.  588;  DOWER,  vol.  4,  p.  782;  ESTOPPEL,  vol.  5,  p.  191; 
EXECUTORS  AND  ADMINISTRATORS,  vol.  5,  p.  483;  FRAUDULENT 
AND  VOLUNTARY  CONVEYANCES,  vol.  6,  p.  540;  HUSBAND  AND 
WIFE,  vol.  7,  p.  178;  MARRIAGE  CONTRACTS  AND  SETTLEMENTS, 
vol.  9,  p.   577. 


I.  Equitable  Separate  Estate. 

A.    CREATION. 

1.    Language  Necessary. 

a.    Generally. 

No    particular    form     of     words     is 


necessary  to  create  a  trust  for  the 
separate  estate  of  a  married  woman. 
Whenever  it  appears  from  the  nature 
of  the  transaction  or  from  the  whole 
context  of  the  instrument  limiting  the 
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property  to  the  wife,  that  she  was  in- 
tended to  take  the  sole  use,  that  in- 
tention will  be  carried  into  effect,  but 
such  intention  must  be  clear  and  un- 
equivocal, for  the  law  will  not  lightly 
deprive  the  husband  of  his  legal  rights. 
Leake  v.  Benson,  29  Gratt.  153;  Ray- 
mond V.  Jones,  33  Gratt.  317;  West  *v. 
West,  3  Rand.  373;  Nixon  v.  Rose,  12 
Gratt.  425;  Miller  v.  Miller,  92  Va.  510, 
23  S.  E.  891;  Harshberger  v.  Alger,  31 
Gratt.  52;  Rixey  v.  Deitrick,  85  Va. 
42,  6  S.  E.  615;  Fox  v.  Jones,  1  W.  Va. 
205;  Coatney  v.  Hopkins,  14  W.  Va. 
338;  Bedinger  v.  Wharton,  27  Gratt. 
857;  Buck  v.  Wroten,  24  Gratt.  250. 

It  need  not  be  so  declared  in  express 
terms.  Harshberger  v.  Alger,  31 
Gratt.  52. 

\  distinction  has  been  taken  be- 
tween a  deed  by  a  stranger,  and  a 
deed  by  the  husband  to  the  wife.  In 
the  former  case  the  deed  must  contain 
proper  words  or  by  implication  equally 
plain  show  an  intent  to  confer  a  sepa- 
rate estate  otherwise  the  marital  rights 
will  attach.  Irvine  v.  Greever,  32 
Gratt.  411. 

A  simple  grant  to  a  married  woman 
by  another  than  her  husband,  without 
anything  to  indicate  that  the  grant  was 
to  her  sole  and  separate  use,  does  not 
confer  an  equitable  separate  estate  on 
her;  hence,  §  1,  ch.  66,  W.  Va.  Code, 
1868,  providing  that  all  property  there- 
tofore conveyed  to  a  married  woman 
by  any  person  other  than  her  husband, 
as  her  sole  and  separate  property,  shall 
be  and  remain  her  sole  and  separate 
property,  does  not  apply,  and  the  hus- 
band's marital  rights  attach.  Laughlin 
Z'.  Fream,  14  W.  Va.  322;  Laidley  v. 
Central  Land  Co.,  30  W.  Va.  505,  4  S. 
E.  705;  Pickens  v.  Kniseley,  36  W. 
Va.  "94,  15  S.  E.  997;  Central  Land 
Co.  V.  Laidley,  32  W.  Va.  134,  9  S.  E. 
61;  Wyatt  v.  Smith,  25  W.  Va.   813. 

To  create  a  separate  estate  in  the 
wife  and  to  exclude  the  husband,  the 
intention  must  be  clearly  and  un- 
equivocally expressed,  hence  a  be- 
quest, in   trust  for   a  married   woman 


and  her  children,  without  more,  carries 
a  joint  estate  to  the  wife  and  children 
and  does  not  give  the  wife  a  separate 
estate.  Rixey  v.  Deitrick,  85  Va.  42, 
6  S.  E.  615. 

A  conveyance  in  trust  for  the  benefit 
of  A  for  life,  then  to  B,  does  not  give 
B  an  equitable  separate  estate.  White 
V,  White,  16  Gratt.  264,  80  Am.  Dec. 
706. 

In  Buck  V.  Wroten,  24  Gratt.  250, 
where  the  testator  gave  his  estate  to 
his  daughter  and  her  children,  "for  her 
and  their  sole  and  separate  use  and 
benefit,  free  from  the  debts  of  her  hus- 
band" it  was  held,  that  this  did  not  con- 
fer an  equitable  separate  estate  on  the 
granddaughter,  so  as,  on  her  marriage, 
to  exclude  the  marital  rights  of  her 
husband. 

Expressions  Which  Have  Been  Held 
Sufficient. — Certain  words  or  expres- 
sions, where  a  contrary  intention  is 
not  disclosed  by  other  parts  of  the  in- 
strument conferring  the  estate,  have 
been  held  per  se  to  manifest  an  inten- 
tion to  create  an  estate  for  the  sep- 
arate use  of  the  wife.  And  among  the 
words  and  phrases  so  construed  are 
the  following:  "For  her  sole  use  and 
benefit;"  "for  her  own  and  sole  use;" 
"for  her  own  use  and  benefit,  inde- 
pendent of  any  other  person;"  "for  her 
sole  and  only  use,"  and  "only  for  the 
use  and  benefit  of  the  wife  or  her 
heirs."  Miller  v.  Miller,  92  Va.  510,  23 
S.  E.  891. 

"To  her  only  use  and  behoof." 
Miller  v.  Miller,  92  Va.  510,  23  S.  E. 
891.  "To  her  own  special  use."  Smith 
V.  Smith,  6  Munf.  581.  "To  be  held  in 
trust  for  the  separate  use  of  the  wife, 
free  from  all  debts  heretofore  con- 
tracted or  which  may  hereafter  be  con- 
tractcd,  by  her  husband."  Christian  v. 
Keen,  80  Va.  369;  Clay  v.  St.  Albans, 
43  W.  Va.  539,  27  S.  E.  368.  So  a  con- 
veyance by  a  husband  to  a  trustee. 
"To  the  wife's  express  use,  support  and 
maintenance"  and  containing  a  cove- 
nant of  indemnity  to  the  husband 
against  the  wife's  debts.     Harshberger 
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V.  Alger,  31  Gratt.  52.  "For  her  sep- 
arate use  free  from  the  contracts  of  her 
husband  and  in  no  manner  liable  for 
her  husband's  debts."  Smith  v.  Fox, 
82  Va.  763,  1  S.   E.  200. 

"For  her  sole  use  and  benefit;"  "For 
her  sole  use;"  "For  her  livelihood;*' 
"For  her  own  use  and  benefit,  inde- 
pendent of  any  person;"  "that  she 
should  enjoy  the  issues  and  profits." 
Nixon  V.  Rose,  12  Gratt.  425. 

To  a  trustee  "for  the  sole,  separate 
and  exclusive  use  and  benefit  of  her 
daughter,  free  from  the  debts,  con- 
tracts, control,  management  and 
marital  rights  of  her  husband."  Price 
V.  Planters'  Nat.  Bank,  92  Va.  468,  23 
S.  E.  887. 

To  a  trustee  to  hold  upon  trust  to 
permit  the  wife  "to  hold,  use  and 
occupy  the  lot  for  her  own  separate 
use,  free  from  claims  or  debts  of  her 
husband."  Clay  v.  St.  Albans,  43  W. 
Va.   539,  27  S.   E.   368. 

A  bequest  to  trustees  "so  that  each 
daughter  may  receive  for  her  sole  and 
separate  use,  notwithstanding  any 
future  marriage,  the  interest  or  divi- 
dends" confers  a  separate  estate  on  the 
daughters.  Geiger  v.  Blackley,  86  Va. 
328,  10  S.  E.  43. 

A  will  by  which  a  testator  in  1891 
gives  his  daughter  certain  property; 
"to  have  for  her  sole  and  separate  use, 
during  her  life,  and  at  her  death  to  be 
equally  divided  among  her  children  and 
to  be  for  their  sole  use  and  benefit," 
confers  upon  her  an  equitable  separate 
estate.  Dezendorf  v.  Humphreys,  95 
Va.  473,  28  S.  E.  880. 

Where  a  will  provides  that  certain 
property  "shall  be  settled  to  the  sep- 
arate use  of  said  girl  so  marrying,  so 
that  neither  said  property  nor  its  pro- 
ceeds or  profits,  shall  be  liable  for  the 
cortracts  or  debts  of  her  husband,"  it 
was  held,  that  the  first  branch  of  the 
sentence  alone  was  sufficient  to  create 
a  separate  alienable  estate.  The  lan- 
guage excluding  liability  for  debts  of 
husband  is  merely  added  ex  abundanti 


cautela.  Averett  v.  Lipscombe,  76  Va. 
404;  Christian  v.  Keen,  80  Va.  369. 

A  deed  of  gift  of  slaves  to  a  married 
woman,  "to  her  own  special  use,  and 
afterwards  to  her  heir  or  heirs,"  with 
a  clause  providing  that,  "if  she  shall 
die  without  heir  or  heirs,  or  without  a 
will  disposing  of  the  said  slaves  and 
their  increase,  they  shall  return  to  the 
donor  or  his  heirs,"  conveys  the  prop- 
erty to  the  separate  use  of  the  wife,  so 
that,  after  the  death  of  the  husband, 
she  is  entitled  to  hold  the  slaves  and 
their  increase  against  his  administra- 
tors.    Smith  V.  Smith,  6  Munf.  581. 

A  legacy  to  a  feme  covert,  "her  re- 
ceipt to  be  a  sufficient  discharge  to  the 
executors,"  gives  it  to  her  to  her  sole 
and  separate  use.  West  v.  West,  3 
Rand.  373. 

Where  a  feme  sole,  in  contemplation 
of  marriage,  "grants,  bargains,  sells 
and  conveys,  in  consideration  of  five 
dollars,  all  her  stock,  bonds,  etc.,  to  be 
held  by  the  trustee  and  his  successors 
for  the  sole  use  and  benefit  of  the  said 
feme,  with  power  to  collect  outstand- 
ing debts  and  interest  and  reinvest  the 
property,  and  at  the  death  of  the  feme, 
said  property  to  pass  to  her  children, 
if  any,  and  if  none  to  her  heirs  at  law 
as  if  it  were  real  estate;"  such  an  in- 
strument is  neither  a  will  nor  power  of 
attorney,  but  it  creates  an  equitable 
separate  estate  in  the  feme  and  is  valid 
and  irrevocable.  Claiborne  v,  Rad- 
ford, 91  Va.  527,  22  S.  E.  348. 

So  when  property  is  conveyed  ta 
trustees  "to  be  held  by  them  in  trust 
only  for  the  use  and  benefit  of  my 
daughter,  or  her  heirs,  and  as  it  is  my 
wish  to  guard  in  the  most  ample  man- 
ner against  the  imprudent  sale  or 
other  disposition  of  the  aforesaid  prop- 
erty, during  the  natural  life  of  the  said 
,  it  is  hereby  wholly  and  solely 


confided  to  the  discretion  of  the  afore- 
said trustees  in  what  manner  the  afore- 
said   shall  receive  and  enjoy  the 

profits;"  it  was  held,  that  a  separate 
estate  was  thereby  created.  Nixon  v. 
Rose,  12  Gratt.  425. 
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In  Lewis  v.  Adams,  6  Leigh  320,  a 
gift  by  a  father  to  a  trustee  "in  trust 
for  his  married  daughter  and  all  her 
children,  their  heirs,  executors,"  etc., 
in  consideration  of  his  natural  love  and 
affection  for  them,  was  held  to  create 
a  separate  estate  in  the  wife,  free  from 
the  control  of  her  husband. 

When  a  will  provided  that  a  respon- 
sible person  be  chosen  by  testator's 
daughters  who  should  be  put  in  pos- 
session of  their  property  to  manage, 
control  and  dispose  of  it  in  trust  for 
them,  it  was  held,  that  an  equitable 
separate  estate  was  thereby  created. 
Raymond  v,  Jones,  33  Gratt.  317, 
Christian,  J.,  dissenting. 

A  deed  of  gift  of  slaves  to  a  married 
woman,  *'to  her  own  special  use,  and 
afterwards  to  her  heir  or  heirs,"  with 
a  clause  providing  that,  "if  she  should 
die  without  heir  or  heirs,  or  without  a 
will  disposing  of  the  said  slaves  and 
their  increase,  they  shall  return  to  the 
donor  or  his  heirs,"  conveys  the  prop- 
erty to  the  separate  use  of  the  wife,  so 
that  after  the  death  of  the  husband, 
she  is  entitled  to  hold  the  slaves  and 
their  increase  against  her  adminis- 
trators.   Smith  V.  Smith,  6  Munf.  581. 

b.  Intention  Paramoiint. 

Whenever  a  gift  is  made  to  the  wife 
during  coverture,  even  by  a  stranger,, 
if  it  appear  by  any  circumstance  that 
the  intention  of  the  donor  was  that  she 
should  have  it  to  her  separate  use, 
equity  will  give  effect  to  this  inten- 
tion, and  hold  the  husband  her  trustee. 
Harshberger  v.  Alger,  31  Gratt.  52; 
Lewis  V.  Adams,  6  Leigh  320. 

Where  a  testator  devised  property  to 
his  executors  for  the  benefit  of  his 
married  daughter  who  lived  apart  from 
her  husband  and  also  directed  his  exec- 
utors to  sue  the  husband  for  a  sum 
which  had  been  advanced  to  him,  it 
was  held,  that,  in  view  of  all  the  cir- 
cumstances, it  was  the  testator's  inten- 
tion to  confer  a  separate  estate  on  his 
daughter  and  it  was  so  held.  West  v. 
West,  3  Rand.  373. 


In  Bedinger  v.  Wharton,  27  Gratt 
857,  while  the  court  declined  to  say 
whether  the  words  "for  the  sole  use 
and  benefit"  would  alone  create  an 
equitable  separate  estate,  it  held,  that 
construing  the  whole  clause  creating 
the  estate,  it  was  plain  that  the  inten- 
tion of  the  testator  was  to  create  an 
equitable  separate  estate. 

c.  Marriage  Settlements. 

In  Coatney  v.  Hopkins,  14  W. 
Va.  338,  where  by  marriage  set- 
tlement, the  property  of  the  pro- 
spective wife  was  conveyed  to  a 
trustee,  for  the  joint  use  of  husband 
and  wife,  with  the  exception  of  $500, 
a  slave  and  her  beds  and  bedding 
which  were  conveyed  to  be  held  in 
trust  for  the  said  wife,  the  court  held 
that  these  words,  though  insufficient  of 
themselves  to  create  a  separate  estate, 
yet,  in  view  of  the  fact  that  it  was  a 
marriage  settlement,  and  since  other- 
wise the  exception  would  be  without 
effect,  here,  created  an  equitable  sep- 
arate estate  in  the  wife. 

When  a  marriage  settlement  pro- 
vides that  "her  property,  both  real  and 
personal,  was  to  remain  in  her  own 
name  and  under  her  separate  control 
and  to  be  disposed  of  as  she  may  de- 
sire either  by  sale  or  otherwise"  and 
that  all  the  property,  both  real  and 
personal  owned  by  her,  "should  remain 
separate  and  in  her  own  name,  the 
same  as  if  she  had  never  been  mar- 
ried," this  creates  a  separate  estate  in 
the  wife.  Beard  v.  Beard,  22  W.  Va. 
130. 

d.  Where  Husband  Is  Grantor. 

Where  the  conveyance  is  by  the  hus- 
band to  the  wife,  or  to  a  third  person 
for  her  benefit,  as  a  general  rule  it  will 
be  construed  as  operating  to  her  sep- 
arate use,  although  no  such  words  are 
used  as  would  be  necessary  to  create 
a  separate  estate  on  a  conveyance  by  a 
stranger.  Leake  v.  Benson,  29  Gratt. 
153;  Sayers  v.  Wall.  26  Gratt.  354;  Gar- 
land V.  Pamplin,  32  Gratt.  305;  Irvine 
V.   Greever,   32   Gratt.   411;    Dugger  v. 
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Dugger,  84  Va.  130,  4  S.  E.  171;  Jones 
V.  Jones,  96  Va.  749,  32  S.  E.  463;  Fox 
V,  Jones,  1  W.  Va.  205. 

At  common  law  a  conveyance  di- 
rectly from  husband  to  wife  is  invalid 
because  of  the  legal  unity  between  hus- 
band and  wife.  Sayers  v.  Wall,  26 
Gratt.  354;  Jones  v.  Obenchain,  10 
Gratt.  259;  McKenzie  v,  Ohio  River  R. 
Co.,  27  W.  Va.  306;  Farmers'  Bank  v. 
Corder,  32  V/.  Va.  233,  9  S.  E.  220; 
Cosner  v.  McCrum,  40  W.  Va.  339,  21 
S.  E.  739. 

But  equity,  which  looks  more  to  the 
substance  than  the  form,  holds  that  a 
conveyance  directly  from  husband  to 
wife,  if  fair,  and  free  from  taint  of 
fraud,  is  just  as  valid  as  if  the  convey- 
ance had  been  made  to  a  trustee  for 
the  benefit  of  the  wife.  Equity  will  in- 
terpose a  trustee  to  hold  the  estate  for 
the  benefit  of  the  wife,  or  will  treat 
the  husband  as  a  trustee  for  the  wife, 
and  will  give  the  same  effect  to  the 
conveyance,  as  if  it  had  been  made  to 
a  third  person,  for  the  sole  and  sepa- 
rate use  of  the  wife.  Sayers  v.  Wall, 
26  Gratt.  354;  Jones  v.  Obenchain,  10 
Gratt.  259;  Garland  v.  Pamplin,  32 
Gratt.  305. 

The  right  of  a  husband,  either  with 
or  without  the  intervention  of  a  trus- 
tee, to  make  a  proper  gift  or  settle- 
ment on  his  wife,  is  well  established. 
Whether  the  estate  is  derived  from  him 
or  from  a  stranger,  the  husband  during 
his  lifetime  (if  no  other  has  been  ap- 
pointed), will  be  treated  as  a  trustee 
for  her  benefit;  and  in  the  event  of  his 
death,  quoad  all  separate  personal 
estate  derived  from  him  during  his  life- 
time, and  which  properly  belongs  to 
the  wife  in  equity,  his  executors  or  ad- 
ministrators will  be  treated  as  trustees 
for  the  wife,  and  enjoined  from  making 
any  legal  disposition  of  the  property  in 
contravention  of  the  trust.  Fox  v. 
Jones,  1  W.  Va.  205. 

Where  a  husband  executes  a  deed 
providing  that  the  property,  right,  in- 
terest and  subject  snail  stand  forever 
discharged  from  any  claim  on  his  part, 


as   husband,   leaving  the   same   in   the 
hands  of  certain    persons    as    trustees, 

I  such  deed  creates  a  separate  estate  in 

I  the  wife  as  to  her  husband's  marital 
rights  in  her  property.     This  would  be 

'  true,    though    there   were    no   apt    lan- 

I  guage  to  create  a  separate  estate.  Gar- 
land V.   Pamplin,  32   Gratt.   305. 

So  conveyance  by  a  husband  "to  the 
separate  use"  of  the  wife  will  create 
a  separate  estate  in  her.  Lee  v.  Bank, 
9   Leigh   200. 

I  So  where  a  husband  purchases  prop- 
erty and  causes  the  deed  to  be  made  to 
his  wife,  it  is  to  be  presumed  that  he 

'  designs  it  as  a  settlement  upon  her, 
and  it  will  be  considered  as  her  sep- 
arate estate,  Irvine  v.  Greever,  32 
Gratt.  411. 

I  When  a  husband  conveys  an  en- 
cumbered tract  of  land  to  the  separate 
use  of  his  wife  in  consideration  of  her 
joining  in  a  conveyance  of  real  estate 
belonging  to  her,  and  stipulates  in  the 
deed  that  the  trustee  should  collect  the 
purchase  money  bonds  and  apply  the 
proceeds  in  discharge  of  said  liens;  and 
the  husband  afterwards  collects  such 
bonds  and  applies  them  to  his  own 
use,  and  afterwards  assigns  certain 
bonds  and  also  his  interest  in  right  of 
his  wife  in  her  father's  estate,  it  was 
held,  that  so  far  as  the  money  assigned 
was  necessary  to  pay  off  the  lien  on 
the  separate  estate,  it  was  separate  real 
estate,  and  at  her  death  descended  to 
her  heirs,  and  the  surplus  was  separate 
personal  estate  and  at  her  death  passed 
to  her  husband  as  her  distributee. 
Smith  V.  Bradford,  76  Va.  758. 

An  insolvent  husband  may  make  a 
valid  settlement  upon  his  wife  of  his 
uncollected  share  of  an  estate,  of  which 
he,  in  right  of  his  wife,  is  a  distributee. 
Smith  V.  Bradford,  76  Va.  758.  See  the 
titles  FRAUDULENT  AND  VOLUN- 
TARY CONVEYANCES,  vol.  6,  p. 
540;  HUSBAND  AND  WIFE,  vol.  7, 
p.    178. 

Assignment  of  Bond — Delivery — 
Necessity. — An  indorsement  upon  a 
bond  to  the  effect  "I  hereby  assign  this 
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bond  to  my  wife  for  her  sole  and  sep- 
arate use,"  by  a  husband,  where  there 
is  no  evidence  of  delivery  and  he  sub- 
sequently bequeaths  the  same  bond  to 
her,  is  not  a  valid  assignment  nor  is 
possession  of  the  wife  as  administra- 
trix of  her  husband  evidence  of  de- 
livery. Lewis  V.  Mason,  84  Va.  731, 
10  S.  E.  529.  See  the  title  ASSIGN- 
MENTS, vol.   1,  p.  745. 

Agreement  That  Wife  May  Have 
Her  Earnings. — Where  by  the  hus- 
band's consent  the  wife  earns  money, 
with  the  agreement  or  understanding 
between  them,  that  it  is  to  be  hers 
and  the  rights  of  creditors  do  not  in- 
tervene, it  will,  in  a  court  of  equity,  be 
given  to  her,  as  against  the  devisees 
or  distributees  of  the  husband.  Jones 
V.  Reid,  12  W.  Va.  350,  365,  29  Am. 
Rep.   455. 

A  wife  may  secure  her  earnings  to 
herself  as  her  separate  estate,  by  con- 
tract before  marriage  in  contemplation 
thereof,  or  after  marriage,  if  he  has  no 
creditors  or  the  contract  is  based  on 
valuable  consideration.  Campbell  v. 
Bowles,  30  Gratt.  652. 

In  such  a  suit  it  is  only  necessary  to 
make  the  personal  representative  of 
the  husband  a  party,  the  children  are 
not  necessary  parties.  Such  a  bill  is 
not  multifarious  because  it  asks  for  an 
issue  of  devisavit  vel  non,  since  the 
latter  is  not  within  the  jurisdiction  of 
a  court  of  equity  as  such;  the  court 
will  proceed  with  the  matter  over 
which  it  has  jurisdiction  as  if  it  were 
the  only  object  of  the  bill.  Jones  v. 
Reid,  12  W.  Va.  350,  29  Am.  Rep.  455. 

IK.  Interposition  of  Trustees. 

The  fact  that  the  property  is  given 
to  trustees,  is  a  circumstance  in  favor 
of  the  intention  to  create  an  equitable 
separate  estate,  though  not  of  itself  a 
sufficient  evidence  of  such  intention. 
Nixon  V.  Rose,  12  Gratt.  425. 

X  No   Marriage    Need    Be     Contem- 
plated. 

A  separate  estate  may  be  made  to 
a  feme    sole,    which,    upon    marriage, 


will  be  good  against  the  marital  rights 
of  the  husband,  although  at  the  time 
it  is  made  no  particular  marriage  is 
contemplated.  Raymond  v.  Jones,  33 
Gratt.  317;  Bedinger  v.  Wharton,  27 
Gratt.  857. 

4.  Creation  by  ParoL 

a.  Personalty. 

A  husband  and  wife  may  agree  by 
parol  that  he  will  hold  the  personal 
property  of  the  wife  to  her  separate 
use  as  trustee.  If  the  property  is  by 
law  the  separate  estate  of  the  wife, 
there  is  a  valuable  consideration,  if 
not,  there  is  meritorious  consideration, 
and  a  court  of  equity  will  enforce  it  if 
the  rights  of  creditors  do  not  interfere. 
Section  2413  of  the  Code  of  Virginia, 
1887,  has  no  application  to  personalty. 
Section  2414  has  no  application  to 
choses  in  action,  which  was  the  sub- 
ject in  controversy  in  this  suit,  and  § 
2840  has  no  application,  where,  as  here, 
it  is  not  stated  that  the  agreement  was 
upon  consideration  of  marriage.  Rig- 
gan  V.  Riggan,  93  Va.  78,  24  S.  E.  920. 

Where  property  is  given  to  a  mar- 
ried woman,  while  a  trust  for  her  bene- 
fit may  be  set  up  by  parol  between 
husband  and  wife,  yet  as  to  creditors 
of  the  husband,  it  will  be  considered 
as  her  absolute  property,  by  virtue  of 
her  marital  rights.  London  v.  Turner, 
11  Leigh  403.  See  the  title  FRAUD- 
ULENT AND  VOLUNTARY  CON- 
VEYANCES, vol.  6,  p.  540. 

b.  Real  Estate. 

Where  a  party  obtains  a  deed  for 
land  without  consideration  upon  a 
parol  agreement  that  he  will  hold  the 
land  in  trust  for  the  separate  use  of 
the  grantor,  such  trust  will  not  be  en- 
forced, as  it  would  violate  the  statute 
of  frauds  and  the  general  rule  of  law 
that  parol  evidence  can  not  be  ad- 
mitted to  vary,  add  to  or  contradict  a 
written  contract.  Pusey  v.  Gardner,  21 
W.   Va.   469. 

5.  Creation  by  Decree  of  Court. 
Where  in  answer  to  a  prayer  for  the 

construction  of  an  instrument  of  mar- 
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riage  settlement,  the  court  decrees 
"that  all  the  property  real,  personal 
and  mixed  belonging  to  the  woman  at 
the  date  of  the  deed  of  settlement  and 
all  that  she  has  since  acquired  or  may 
hereafter  acquire,  shall  be  secured  to 
her  as  completely  as  if  she  were  a 
feme  sole."  This  considered  with  the 
bill  and  answer  as  is  proper,  invests 
the  wife  with  a  separate  estate  in  the 
property  with  all  the  incidents,  such 
as  the  jus  disponendi,  etc.  Burging  v. 
McDowell,   30    Gratt.   236. 

6.  Land    Purchased     with      Separate 
Funds. 

Land  was  purchased  with  funds  in 
which  a  married  woman  had  a  sepa- 
rate estate  for  life,  with  remainder  to 
her  children;  and  the  land  was  to  be 
subjected  to  the  same  uses  and  trusts. 
But  without  the  knowledge  of  the  wife 
the  land  was  conveyed  to  her  husband, 
and  he  conveyed  it  in  trust  to  secure  a 
debt  to  his  creditors,  who  were  in- 
formed of  the  fact  that  it  was  pur- 
chased with  said  funds,  and  was  to  be 
held  on  the  same  trusts.  Held,  the 
said  creditors  have  no  right  in  equity  to 
charge  the  land  with  the  payment  of 
their  debt.  Smith  v.  Flint,  6  Gratt. 
40.  See  also,  Dugger  v.  Dugger,  84 
Va.  130,  4  S.  E.  171. 

7.  Profits  of  Separate   Estate. 
Where    the    wife    furnishes   all   or    a 

portion  of  the  labor,  or  a  portion  of 
the  capital  or  credit,  used  in  carrying 
on  the  business,  the  wife  will  be  en- 
titled, even  as  against  his  creditors, 
to  such  portion  of  the  profits  as  will 
compensate  her  for  what  she  may  have 
contributed  to  the  business  either  in 
the  shape  of  capital  or  credit;  at 
least  provided  there  can  be  an  appor- 
tionment of  the  profits  according  to 
the  respective  contributions  of  the  par- 
ties. It  may  be  impossible  in  some 
cases  to  make  a  complete  apportion- 
ment. But  to  the  extent  to  which  a 
just  apportionment  can  be  made,  it  will 
be  made  by  a  court  of  equity.  Pcnn  v. 
Whitehead,  17  Gratt.  503,  94  Am.  Dec. 
478. 


A  married  woman  may  engage  in 
trade  on  her  separate  account,  and  en- 
ter into  partnership  for  that  purpose, 
by  the  consent  of  her  husband;  and 
she  will  be  entitled  to  the  profits  of 
the  trade  against  her  husband,  even 
though  his  agreement  be  merely  volun- 
tary; and  against  his  creditors,  at  least 
to  some  extent,  if  the  agreement  be 
founded  on  valuable  consideration  paid 
by,  or  for,  the  wife.  Penn  v.  White- 
head, 17   Gratt.   503,  94   Am.   Dec.   478. 

Where  a  wife,  being  without  any  ad- 
equate means  of  support  for  herself 
and  family,  and  her  husband  being  in- 
solvent, with  his  consent  and  for  the 
purpose  of  obtaining  a  support,  en- 
gages in  a  mercantile  business  for  her 
separate  use,  by  the  aid  of  her  friends 
in  loaning  her  money  or  selling  her 
goods  on  the  credit  of  the  business, 
her  stock  in  trade  and  property  ac- 
quired in  such  business,  will  be  liable 
for  the  payment  of  her  debts  thus  con- 
tracted, and  so  liable,  preferably  to  the 
proper  debts  of  her  husband;  even 
though  the  necessary  labor  and  skill 
employed  in  conducting  the  business 
was  furnished  by  him  and  his  min-^r 
sons  and  such  right  will  not  be  af- 
fected by  any  fraud  of  her  husband 
in  trading  in  his  name  as  agent  with- 
out disclosing  his  principal.  Penn  v. 
Whitehead,  17  Gratt.  503,  94  Am.  Dec. 
478. 

In  Penn  v.  Whitehead,  12  Gratt.  74. 
it  was  held,  that  where  the  husband 
carries  on  business  as  the  agent  of  his 
wife,  and  she  pledges  her  separate  es- 
tate, though  she  invests  no  money  in 
the  business,  while  such  arrangements 
may  be  valid  between  husband  and 
wife,  it  is  void  as  to  his  creditors  to 
the  extent  the  profits  are  due  to  the 
labor  and  skill  of  the  husband,  and 
such  profits  to  that  extent  are  not  the 
separate  estate  of  the  wife. 
8.  Of  What  It  May  Consist, 
a.  Generally. 

Property  of  every  kind,  real  or 
personal,  and  any  interest  therein,  may 
be    conveyed,    settled,    or  held    to    the 
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wife's  separate  use.  Her  equitable  sep- 
arate estate  may,  therefore,  include 
estates  in  fee  in  land,  in  possession,' 
or  reversion,  life  estates,  estates  for 
years,  things  in  action,  securities,  spe- 
cific chattels,  or  money:"  Price  v. 
Planters'  Nat.  Bank,  92  Va.  468,  473, 
23   S.   E.  887. 

"It  is  what  the  settler  intended  it  to 
he,  according  as  the  intention  may  be 
ascertained  by  the  true  construction 
of  the  instrument,  by  which  the  trust 
for  the  separate  use  is  created,  and  is 
not  arbitrarily  limited  to  the  interest 
or  property  covered  by  the  marital 
rights  of  the  husband  at  common  law." 
Price  V.  Planters'  Nat.  Bank,  92  Va. 
468,  23  S.  E.  887. 
b.  Husband's  Interest  in  Wife's  Lands. 

Where  a  married  woman  is  entitled 
to  real  estate,  and  her  husband  con- 
veys all  his  interest  in  such  land  to 
trustees  in  trust  for  the  sole  and  sep- 
arate use  of  his  wife;  whatever  estate, 
etc.,  the  husband,  as  such,  had  in  the 
lands  in  question,  whether  as  tenant 
by  the  mere  marital  right  or  by  cur- 
tesy initiate,  was  conveyed  by  the  deed 
aforesaid  in  trust  for  the  wife.  Gar- 
land V.  Pamplin,  32  Gratt.  305. 

Confined  to  Extent  of  Husband's  In- 
terest— A  husband,  who  has  no  inter- 
est in  his  wife's  real  estate,  except  a 
life  estate  in  a  part  of  it  for  their  ioint 
lives,  there  having  been  no  issue  of  the 
marriage,  conveys  her  estate  to  a  trus- 
tee for  the  benefit  of  the  wife.  Held, 
the  deed  of  the  husband  conveyed  no 
separate  estate  in  any  part  of  the  prop- 
erty which  did  not  terminate  at  her 
death;  and  she  therefore  could  not  dis- 
pose of  it  by  will  during  her  coverture. 
Stroud  V.  Connelly,  33  Gratt.  217. 

No  Merger  in  Wife's  Legal  Estate. 
— ^Undcr  such  a  deed,  the  wife  takes  a 
sep3rate  estate  in  the  interest  which 
her  husband  had  in  the  lands  and  her 
equitable  estate  is  distinct  from  her 
legral  reversionary  estate  in  the  fee, 
and  does  not  merge  therein.  Garland 
V.  Pamplin,  32  Gratt.  305.  The  legal 
estate   as  to  the  former  being  in  trus- 


tees, and  as  to  the  latter  being  in  the 
wife,  the  legal  estate  would  not  merge 
the  equitable  for  the  same  reason. 

9.  Quantity  of  Estate  Conveyances  in 
Trust  for  Benefit  of  Wife  and 
ChUd. 

Where  property  is  conveyed  to  a 
trustee  upon  trust  to  pay  over  the  in- 
come to  a  married  woman  "for  the 
sole  and  separate  use  of  herself  and 
child  or  children,"  these  words  do  not 
give  any  estate  to  the  "child  or  chil- 
dren" but  merely  indicate  the  motive 
for  the  gift  to  the  mother.  Hence, 
she  may  charge  it  with  her  debts. 
Bain  v.  Buff,  76  Va.  371;  Waller  v. 
Catlett,  83  Va.  200,  2  S.  E.  280;  Walke 
V.  Moore,  95  Va.  729,  30  S.  E.  374; 
Jones  V.  Jones,  96  Va.  749,  32  S.  E. 
463;  Fackler  v.  Berry,  93  Va.  565,  25 
S.  E.  887;  Mauzy  v.  Mauzy,  79  Va.  537; 
.\tkinson  v.  McCormick,  76  Va.  791; 
Seibel  v.  Rapp,  85  Va.  28.  6  S.  E.  478; 
Smith  V,  Fox,  82  Va.  763,  1  S.  E.  200; 
Penn  v.  Whitehead,  17  Gratt.  503,  94 
.\m.  Dec.  478;  Richardson  v,  Seevers, 
84  Va.  259,  4  S.  E.  712;  Wallace  v. 
Dold,  3  Leigh  258;  Stinson  v.  Day,  1 
Rob.  435;  Leake  v.  Benson,  29  Gratt. 
153;  Seamonds  v.  Hodge,  36  W.  Va. 
304,  15  S.  E.  156;  Wilmoth  v.  Wil- 
moth,  34  W.  Va.  426,   12  S.   E.  731. 

When  the  corpus  of  real  estate  is 
conveyed  to  a  trustee  for  the  sole  and 
separate  use  of  a  married  woman  and 
her  issue,  with  a  devise  over,  upon  her 
dying  without  issue,  such  conveyance 
confers  an  estate  in  fee  upon  the  mar- 
ried woman,  defeasible  upon  her  dying 
without  issue.  The  issue  are  merely 
mentioned  as  the  motive  of  the  gift 
Atkinson  v.  McCormick,  76  Va.  791. 

When  real  estate  is  conveyed  to  a 
m.arried  woman,  the  consideration 
flowing  from  her  alone,  the  fact  that 
the  habendum  clause  states  that  it  is 
for  the  sole  and  separate  use  and  ben- 
efit of  her  and  her  children,  will  not 
prevent  the  estate  from  belonging  to 
the  wife  absolutely  and  exclusively; 
the  mention  of  the  children  is  merely 
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to  show  the  motive  of  the  conveyance. 
Mauzy  v.  Mauzy,  79  Va.  537. 

Where  a  husband  conveyed  all  his 
property  to  trustees  "in  trust  for  the 
benefit  of  wife  and  children,  conveying 
for  my  wife  an  estate  for  life;"  with 
the  proviso  that  "no  portion  of  the 
principal  of  what  is  hereby  conveyed 
shall  be  expended  during  the  life  of 
my  wife,  but  the  interest  or  income 
only,  unless  in  the  judgment  of  the 
aforesaid  trustee,  it  may  be  necessary 
and  proper  for  the  support  and  com- 
fort of  my  wife  and  children  to  use 
the  principal,  in  which  case  the  afore- 
said trustee,  for  that  purpose,  shall 
have  power  in  his  discretion  to  expend 
or  invest,  as  he  may  deem  best  the 
whole  or  any  portion  of  the  principal 
herein  conveyed;"  it  was  held,  that 
such  instrument  conferred  a  life  es- 
tate upon  the  wife  for  her  separate 
use.     Leake  v.  Benson,  29  Gratt.  153. 

Where  her  contingent  right  of  dower 
is  the  consideration  for  a  settlement 
on  a  married  woman  by  her  husband, 
and  the  property  is  conveyed  in  trust 
for  her  separate  use  during  her  life, 
to  remain  in  her  possession  for  the 
support  and  maintenance  of  herself 
and  her  issue  and  family,  and  for  no 
other  purpose  whatever;  but  that  the 
trustee  might  with  her  consent,  dis- 
pose of  any  part  of  the  property  and 
invest  it  in  other  property  in  trust  for 
her;  and,  after  her  death,  to  her  chil- 
dren, and  if  none,  to  her  heirs,  pro- 
vided, however,  she  should  have  the 
power  to  convey  the  same,  or  any  part 
thereof  by  will  to  such  persons  as  she 
should  choose,  not  out  of  her  own  or 
her  husband's  family;  it  was  held,  that 
the  wife  has  an  absolute  estate  for 
life,  and  has  the  power  to  charge  such 
life  estate.  Penn  v.  Whitehead,  17 
Gratt.  503,  94  Am.  Dec.  478. 

But  a  conveyance  in  trust  "for  a 
married  woman  and  her  children" 
without  more,  carries  a  joint  estate  to 
the  wife  and  children,  not  a  separate 
estate  to  the  wife.  Rixey  v.  Deitrick, 
85  Va.  42,  6  S.  E.  615, 


No  Difference  between  a  Deed  and  a 
Will. — There  is  no  difference  between 
a  deed  and  a  will  as  to  the  construc- 
tion to  be  put  upon  such  words.  Stace 
V.  Bumgardner,  89  Va.  418,  16  S.  E. 
252,  where  the  cases  are  reviewed. 
See  the  title  TRUSTS  AND  TRUS- 
TEES. 

10.  Trustees, 
a.  Necessity. 

The  interposition  of  trustees  seems 
at  one  time  to  have  been  considered 
necessary  to  protect  the  wife's  sepa- 
rate interest.  It  has  been  long  settled, 
however,  that  if  no  trustees  be  inter- 
posed by  the  settlement,  the  husband 
will  be  held,  in  equity,  to  be  a  trustee 
for  the  wife.  Still,  it  is  generally,  if 
not  always,  better  to  have  disinterested 
trustees;  who  will  be  appointed  by  a 
court  of  equity  if  necessary.  Nixon  v. 
Rose,  12  Gratt.  425;  Dezendorf  v, 
Humphreys,  95  Va.  473,  28  S.  E.  880; 
Miller  v.  Miller,  92  Va.  510,  23  S.  E. 
891;  Fox  V.  Jones,  1  W.  Va.  205;  Lon- 
don V.  Lumer,  11  Leigh  403;  West  v. 
West,  3  Rand.  373;  Griffin  v,  Birkhead, 
84  Va.   612,  5   S.   E.  685. 

But  though  in  equity  a  trustee  is  no 
longer  necessary,  it  is  still  necessary 
to  have  one  at  law,  and  if  one  is  not 
interposed,  the  marital  rights  of  the 
husband  will  attach  to  the  property, 
and  the  rights  of  the  wife  will  not  be 
recognized.  If  a  trustee  is  interposed, 
he  will  have  the  legal  title,  and  the 
rights  of  the  husband  will  be  excluded. 
Faulkner  v.  Faulkner,  3  Leigh  255,  23 
Am.  Dec.  264. 

By  marriage  articles,  it  is  agreed, 
that,  during  the  coverture,  husband 
and  wife  shall  enjoy  their  respective 
estates  jointly,  but  that  their  estates 
shall  be  kept  separate  and  distinct 
from  each  other,  and  that  the  property 
then  belonging  to  each,  shall  remain 
under  the  control  of  each,  and  that  the 
husband  shall  claim  no  part  of  the 
wife's  estate,  and  the  wife  no  part  of 
the  husband's  estate,  by  virtue  of  the 
marriage;  but  no  trustee  is  appointed 
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to  hold  the  wife's  estate  for  her  sep- 
arate use;  during  the  coverture,  a  sum 
of  money  belonging  to  the  wife  before 
the    marriage,   came   to    the   husband's 
hand;  he  laid  it  out  in  chattels,  which  j 
he  declared   were  his   wife's  property;  | 
the  husband  dies.     Held,  the  legal  es-  ; 
tate     in     the     chattels     so     purchased,  ^ 
vested  in  the  husband,  and  at  his  death 
devolved  to  his  executors,  so  that  they  1 
may  maintain  detinue  for  them  against  | 
the   widow.      Faulkner  v.    Faulkner,   3 
Leigh  255,  23  Am.  Dec.  264. 

Where,  by  deed,  land  was  conveyed 
directly  to  a  married  woman,  prior  to 
the  adoption  of  the  Code  of  1868  of 
this  state,  such  conveyance  did  not 
create  in  her  a  separate  estate,  and  un- 
der such  conveyance,  the  husband  be- 
came entitled  to  a  freehold  estate  in 
the  land,  which  would  continue  at 
least  during  the  joint  lives  of  the  hus- 
band and  wife,  with  remainder  in  fee 
in  the  wife.  Laidley  v.  Central  Land 
Co.,  30  W.  Va.  505,  4  S.  E.  705. 

b.  Powers. 

(1)  Power  to  Charge. 

If  a  deed  to  a  trustee  to  hold  prop- 
erty for  the  sole  and  separate  use  of 
a  married  woman,  does  not,  expressly 
or  by  necessary  implication,  authorize 
the  trustee  to  sell  or  incumber  the 
trust  subject,  any  deed  or  mortgage 
executed  by  him,  conveying  the  prop- 
erty, or  placing  an  incumbrance  upon 
it,  will  be  void.  Seborn  v.  Beck  with, 
30  W.  Va.  774,  5  S.  E.  450. 

If  a  person  borrows  money,  for  a 
married  woman,  and  executes  a  note 
therefor  to  the  lender,  and  signs  his 
own  name  thereto,  designating  himself 
as  trustee  for  her,  she  will  not  be 
bound  by  such  note.  Seborn  v.  Beck- 
with,  30  W.  Va.  774,  5  S.  E.  450. 

(»)  Power  of  Disposition. 

To  Discharge  a  Lien  on  the  Land. — 
Where  land,  subject  to  a  lien,  is  con- 
veyed to  the  sole  and  separate  use  of 
a  married  woman  it  is  competent  for 
the  trustee .  to  sell  a  part  of  the  land  1 
to  -discharge  the  lien,  so  that  the  ces-  I 


tui  may  enjoy  the  residue.     Parker  v. 
Clarkson,   4    W.    Va.    407. 

Where  the  trustee  of  the  equitable 
separate  estate  of  a  married  woman 
advances  money  to  pay  dff  a  vendor's 
lien  thereon  under  the  following  agree- 
ment with  his  cestui  que  trust,  to-wit; 
that  the  trustee  should  sell  the  prop- 
erty, if  said  sums  were  not  repaid,  and 
repay  himself  from  the  proceeds,  hold- 
ing the  remainder  upon  the  original 
trusts;  such  agreement  can  not  be  en- 
forced either  on  the  ground  of  a  re- 
sulting trust,  or  of  subrogation  to  the 
vendor's  lien,  or  that  such  agreement 
gave  him  a  lien  on  the  property.  Nor- 
ris  V.  Woods,  89  Va.  873,  17  S.  E.  552. 

(3)  Right  to  Possession. 

Where  the  trustee  for  a  married 
woman  with  power  to  sell  and  reinvest 
at  his  discretion,  sells  to  a  third  per- 
son on  conditions  which  such  party 
fails  to  comply  with,  and  thus  forfeits 
the  contract,  no  unauthorized  dealing 
by  the  feme  covert  with  such  third 
party  can  entitle  him  to  hold  the  land 
against  the  trustee.  Williamson  v, 
Paxton,  18  Gratt.  475. 
c.  Appointment  of  New  Trustees. 

Where  the  trustee  of  the  separate 
estate  of  a  married  woman  is  dead,  eq- 
uity has  jurisdiction  to  order  a  con- 
veyance of  the  property  from  the  heirs 
of  the  deceased  trustee  to  another 
trustee,  or,  under  the  statute,  to  the 
married  woman  herself.  Forsyth  v. 
Wheeling,   19   W.   Va.   318. 

All  the  trustees  appointed  by  a  will 
to  manage  an  estate  for  a  married 
woman,  having  refused  to  act,  a  court 
of  equity  will  appoint  a  trustee  in  their 
room.  Lee  v.  Randolph,  2  Hen.  & 
M.  12. 
11.  Specific  Performance. 

Agreements  between  husband  and 
wife  that  he  will  settle  property  upon 
her  in  consideration  of  the  release  of 
her  dower,  if  executed,  will  be  sus- 
tained, and  if  not  executed  will  be 
specifically  enforced.  Payne  v,  Hutch- 
eson,  32  Gratt.  812. 
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B.   POWER   OF   DISPOSITION. 
1.  Personalty  and  Rents  and  Profits  of 

Realty, 
a.   Generally 

A  married  woman,  as  to  personal 
property  settled  to  her  separate  use,  is 
to  be  regarded  as  a  feme  sole,  and  has 
a  right  to  dispose  of  all  her  separate 
personal  estate  and  the  rents  and  prof- 
its of  her  separate  real  estate  in  the 
same  manner  as  if  she  were  a  feme 
sole;  unless  the  power  of  alienation  is 
restrained  by  the  instrument  creating 
the  estate.  Burnett  v.  Hawpe,  25 
Gratt.  481;  Garland  v.  Pamplin,  32 
Gratt.  305;  Radford  v.  Carwile,  13  W. 
Va.  572,  682;  Justis  v.  English,  30  Gratt. 
565;  Bank  v.  Chambers,  30  Gratt.  202, 
32  Am.  Rep.  661;  McChesney  v.  Brown, 
25  Gratt.  393;  West  v.  West,  3  Rand. 
373;  Burging  v.  McDowell,  30  Gratt. 
236;  Lee  v.  Bank,  9  Leigh  200;  Frank 
V.  Lrilienfeld,  33  Gratt.  377;  Price  v. 
Planters'  Nat.  Bank,  92  Va.  468,  23  S. 
E.  887;  French  v.  Waterman,  79  Va. 
617;  Christian  v.  Keen,  80  Va.  369; 
Vizonneau  v.  Pegram,  2  Leigh  183; 
Penn  v.  Whitehead,  17  Gratt.  503,  94 
Am.  Dec.  478;  Raymond  v.  Jones,  33 
Gratt.  317;  Freeman  v,  Eacho,  79  Va. 
43;  Finch  v.  Marks,  76  Va.  207;  Atkin- 
son V,  McCormick,  76  Va.  791;  Dezen- 
dorf  V.  Humphreys,  95  Va.  473,  28  S. 
E.  880;  Bain  v.  Buff,  76  Va.  371;  Smith 
V.  Fox,  82  Va.  763,  1  S.  E.  200;  Andes 
V.  Roller,  98  Va.  620,  37  S.  E.  297; 
Stace  V,  Bumgardner,  89  Va.  418,  16 
S.  E.  252;  Harshberger  v.  Alger,  31 
Gratt.  52;  Hawley  v.  Twyman,  29 
Gratt.  728;  Green  v.  Claiborne,  83  Va. 
386,  5  S.  E.  376;  Dillard  v.  Dillard,  2 
Va.  Dec.  28;  Patton  v.  Merchants' 
Bank,  12  W.  Va.  587;  Hughes  v,  Ham- 
ilton, 19  W.  Va.  366;  Weinberg  v, 
Rempe,  15  W.  Va.  829;  Coatney  v. 
Hopkins,  14  W.  Va.  338;  Williamson 
V.  Cline,  40  W.  Va.  194,  20  S.  E.  917; 
Duljn  V.  McCa.w,  39  W.  Va.  721,  20  S. 
E.  681;  Muller  v.  Bayly,  21  Gratt.  521; 
Nixon  V,  Rose,  12  Gratt.  425;  Woodson 
V.  Perkins,  5  Gratt.  345;  Griffin  v.  Birk- 


head,  84   Va.   612,   5   S.   E.  685;   Chap- 
man V.  Price,  83  Va.  392,  11  S.  E.  879. 

She  may  give  it  to  her  husband  or 
devote  it  to  the  payment  of  his  debts. 
In  such  case,  however,  the  transaction 
will  be  closely  scrutinized,  to  detect 
any  undue  influence.  Muller  v.  Bayly, 
21   Gratt.   521. 

The  jus  disponendi  is  an  incident  to 
the  ownership  of  a  separate  estate,  and 
can  only  be  taken  away,  or  limited,  by 
express  words,  or  by  an  intent  so  clear 
as  to  be  the  equivalent  of  express 
words.  Radford  v.  Carwile,  13  W.  Va. 
572,  .682;  Hughes  v.  Hamilton,  19  W. 
Va.  366;  Weinberg  v.  Rempe,  15  W. 
Va.  829;  Dulin  v.  McCaw,  39  W.  Va. 
721,  20   S.    E.   681. 

Where  a  personal  property  is  given 
to  a  trustee  for  a  married  woman,  "for 
life,  to  her  sole  and  separate  use,  free 
from  all  claims  of  her  husband,  said 
estate  or  so  much  thereof  as  may  be 
in  existence  at  her  death,  to  go  to  her 
children  or  their  descendants  if  any 
there  be,  and  all  receipts  given  to  the 
trustee  by  her  for  payment  to  her  of 
either  principal  or  interest  to  be  to 
him  a  full  discharge,"  it  was  held,  that 
she  was  entitled  to  use  both  principal 
and  interest  of  the  property  at  her  dis- 
cretion. Brown  v.  George,  6  Gratt. 
424. 

A  married  woman's  power  of  dispo- 
sition is  as  complete  over  the  produce 
of  her  separate  personal  estate  as  over 
the  principal.  West  v.  West,  3  Rand. 
373. 

b.  Alienation  Restrained  by  Mistake. 

Where,  by  a  mistake  in  the  drafting 
of  a  deed,  a  married  woman's  power 
of  alienation  is  restrained,  but  her  in- 
tention was  merely  to  have  it  con- 
veyed to  her  separate  use,  and  the 
same  is  subsequently  reformed  by  de- 
cree of  court,  since  she  has  an  equi- 
table right  to  have  the  instrument  re- 
formed, she  has  the  right  to  dispose 
of  the  property  as  if  it  were  her  sep- 
arate estate.  Patton  v.  Merchants' 
Bank.   12  W.   Va.   587. 
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c.  By  WilL 

A  married  woman  may  bequeath  her 
separate  personal  pnperty.  West  v. 
West,  3  Rand.  373  Patton  v.  Mer- 
chants' Bank,  12  W.  Va.  587;  Chap- 
man V.  Price,  83  Va.  392,  11  S.  E.  879. 

d.  Power  Limited  to  Extent  of  Interest. 

But  where  a  married  woman  has 
only  a  life  estate  in  property  conveyed 
to  her  separate  use,  she  has  no  power 
to  charge  or  convey  the  fee,  and  any 
attempt  on  her  part  to  do  so  is  void. 
Finch  V.   Marks,  76  Va.  207. 

e.  Presumption  of  Gift  to  Husband. 

A  wife,  who  lived  with  her  husband, 
and  was  maintained  by  him,  can  not, 
after  his  death,  demand  an  account  of 
profits,  which  he  received,  of  a  separate 
estate  settled  upon  her;  no  such  de- 
mand having  been  made  by  her  in  his 
hfetime.  Moore  v.  Ferguson,  2  Munf. 
421. 

But  where,  by  deed  of  marriage  set- 
tlement, executed  before  marriage,  the 
husband  conveys  real  estate  to  a  trus- 
tee, to  use  of  wife  for  life,  and  upon 
trust   to   permit   the   wife    to   take    the 
rents  and  profits,  during  the  coverture, 
to   her   sole   and    separate   use,   in   full 
satisfaction  of  all  rights  of  dower;  and 
the  husband,  during  the  coverture,  re- 
ceives all  the  profits,  and  applies  them 
to   his   own   use,   though   the   wife   fre- 
quently    demands    them,    and    he    ac- 
knowledges  they  are   due   to   her,  and 
promises  her  that  they  shall   be   paid; 
but     he     dies     without     paying     them. 
Upon  a  bill  by  the  wife  and  her  trus- 
tee   against   the   husband's   administra- 
tor, held,  she  is  entitled  to  an  account 
of  the  rents   received  by  the  husband 
in    his   lifetime,   and   a   decree    for   the 
amount   thereof   out   of   the   husband's 
estate,  but   interest   should   not   be  al- 
lowed  on   estimated   rents   and   profits. 
Roper  V.  Wren,  6  Leigh  38. 

The  court  distinguished  the  case  of 
Roper  V.  Wren,  6  Leigh  33,  from  that 
of  Moore  v.  Ferguson,  2  Munf.  421, 
on^the  ground  that,  in  the  latter  the 


wife  acquiesced  in  her  husband's  re- 
ceipt of  the  profits,  did  not  demand 
them  of  her  husband,  nor  did  he  prom- 
ise to  give  them  to  her,  as  in  the  prin- 
cipal case.  Roper  v.  Wren,  )  6 
Leigh   38. 

So  far  from  money,  the  proceeds  of 
separate  property  of  the  wife,  being 
subject,  so  soon  as  it  reaches  her 
hands,  to  the  marital  rights,  of  the 
husband,  it  does  not  become  so  even 
when  it  reaches  the  hands  of  the  hus- 
band; and  if  it  comes  to  his  hands,  and 
he  uses  it  without  the  wife's  consent, 
express  or  implied,  he  becomes  in- 
debted for  it,  and  his  estate  is  liable 
for  the  debt.  May  v.  Boisseau,  12 
Leigh    512. 

2.  Corpus  of  Realty, 
a.  Generally. 

But  these  incidents,  liability  to  the 
payment  of  her  debts,  and  the  jus  dis- 
ponendi,  extend  no  further  than  to  all 
her  separate  personal  property,  and 
the  rents  and  profits  of  her  separate 
real  estate  accruing  during  coverture. 
Radford  v.  Carwile,  13  W.  Va.  672, 
682;  Weinberg  v.  Rempc,  15  W.  Va. 
829;  Hughes  v.  Hamilton,  19  W.  Va. 
jl66;  French  v.  Waterman,  79  Va.  617; 
Price  V.  Planters'  Nat.  Bank,  92  Va. 
468,   23    S.    E.    887. 

The  corpus  of  a  married  woman's 
separate  real  estate  is  in  no  manner 
affected  by  the  equitable  doctrine  of  a 
separate  estate,  which  was  devised  to 
prevent  the  acquisition  by  the  husband 
of  his  marital  rights  to  all  her  personal 
property  and  the  rents  and  profits  of 
her  real  property  during  coverture. 
Radford    v.    Carwile,    13    W.    Va.    572, 

I  682;    Weinberg  v.   Rempe,   15   W.   Va. 

,  829. 

The  common  law  effectually  pro- 
tected the  corpus  of  her  real  estate, 
and  her  common-law  disability  to 
make  any  contract,  or  incur  any  debt, 
during  the  coverture,  which  will  affect 
or  charge  the  corpus  of  her  real  estate, 
is  still  in  full  force,  whether  such  real 
estate    be    separate    property,    or    not. 
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Weiiib«rg  v.  Rcaipe,  15  W.  Va.  829.  It 
can  only  be  effected,  or  charged  by  con- 
veyance, or  specific  lien,  in  which  her 
husband  unites,  and  which  she  executes 
after  priTy  examination,  or  by  a  vendor's 
lien,  when  it  has  been  reserved.  Un- 
less the  instrun>cnt  creating  her  sep- 
arate estate  expressly  authorizes  her 
to  dispose  of  it  or  charge  it  otherwise. 
Radford  v.  Carwile,  13  W.  Va.  572, 
683.  Frank  v.  Lilienfeld,  33  Gratt.  377; 
Dickel  V.  Smith,  38  W.  Va.  635,  18 
S.    E.    721. 

This  is  true  whether  her  title  is  legal 
or  equitable.  Moore  v.  Ligon,  22  W. 
Va.  292. 

As  to  the  corpus  of  her  separate  real 
estate,  she  can  dispose  of  that  only  in 
the  mode,  if  any,  prescribed  by  the  in- 
strument creating  the  estate,  or,  unless 
prohibited  expressly  or  impliedly  by 
such  instrument,  in  the  mode  pre- 
scribed by  law  for  the  alienation  of 
real  estate  by  married  women.  Justis 
V.  English,  30  Gratt.  565;  McChesney 
V.  Brown,  25  Gratt.  393;  Burging  v. 
McDowell,  30  Gratt.  236;  Price  v. 
Planters'  Nat.  Bank.  92  Va.  468,  23  S. 
E.  887;  Christian  v.  Keen,  80  Va.  369; 
Chapman  v.  Price,  83  Va.  392,  11  S. 
E.  879;  Hawley  v.  Twyman,  29  Gratt. 
728;  Taylor  v.  Cussen,  90  Va.  40,  17 
S.  E.  721;  Green  v.  Claiborne,  83  Va. 
386,  5  S.  E.  376;  Dillard  v.  Dillard,  2 
Va.  Dec.  28;  Patton  v.  Merchants' 
Bank,  12  W.  Va.  587;  Hughes  v.  Ham- 
ilton, 19  W.  Va.  366;  Radford  v.  Car- 
\\ile,  13  W.  Va.  572,  670;  Frank  v. 
Lilienfeld,  33  Gratt.  377;  Lee  v.  Bank, 
9  Leigh  200;  Freeman  v.  Eacho,  79 
Va.  43;  Mauzy  v.  Mauzy,  79  Va.  537, 

Or  by  last  will  and  testament,  it 
would  seem  as  provided  for  the  first 
time  by  the  Code  of  1849,  p.  516.  Va. 
Code,  1887,  §  513;  Justis  v.  English.  30 
Gratt.  565;  Christian  v.  Keen,  80  Va. 
369;  Chapman  v.  Price,  83  Va.  392,  11 
S.  E.  879;  Green  v.  Claiborne,  83  Va. 
386,  5  S.  E.  376;  Taylor  v.  Cussen,  90 
Va.  40,  17  S.  E.  721;  W.  Va.  Code, 
1868.  ch.  66,  §§  1,  2,  3;  Code,  1891,  ch. 


66,  §§  1,  2,  3;  Radford  v.  Carwile,  13 
W.  Va.  572,  659;  Stroud  v,  Connelly, 
83    Gratt.    217. 

b.  Rents   and   Profits    Converted   into 

Realty. 

While  the  rents  and  profits  of  a 
wife's  separate  real  estate  remain  sub- 
ject to  her  power  of  disposition  as 
personal  estate  so  long  as  they  con- 
tinue in  that  form,  yet,  when  they  are, 
by  the  wife,  or  by  her  direction,  con- 
verted into  realty,  such  realty  can  be 
disposed  of  only  as  other  separate  real 
estate  of  a  married  woman.  She  may 
have  the  realty,  acquired  by  means  of 
such  rents  and  profits,  conveyed  to  her 
separate  use,  subject  to  any  restric- 
tions she  may  choose  to  prescribe  in 
regard  to  the  mode  of  alienation,  or, 
if  she  prefer  it,  without  restriction  at 
all.  McChesney  v.  Brown,  25  Gratt. 
393;  West  v.  West,  3  Rand.  373,  377, 

Where  the  husband  uses  trust  funds 
specifically  dedicated  to  the  payment 
of  liens  on  his  wife's  separate  estate, 
and  afterwards  assigns  property  to  his 
wife  in  satisfaction  thereof,  under  the 
doctrine  of  equitable  conversion,  this 
property  will  be  impressed  with  the 
same  character,  i.  e.,  will  be  her  sep- 
arate estate.  Smith  v.  Bradford,  76 
Va.  758. 

Where  the  commissioner  reports 
that  the  subject  of  a  deed  of  trust  was 
paid  for  by  the  trustee  with  money 
held  by  him  as  trustee  for  the  married 
woman,  such  report  is  conclusive  in 
the  appellate  court,  if  not  excepted  to 
in  the  lower  court,  as  to  the  source  of 
such  money.  Taylor  v,  Cussen,  90  Va. 
40,   17   S.   E.   721, 

c.  Real  Estate  Exchanged  for  Separate 

Real   Estate. 
Where     property,     constituting      the 
separate  estate  of  a  married  woman,  is 
exchanged    for    other    property    of     a 
similar   character,     the    property     thus 
acquired    becomes    subject    to    all     the 
I  trusts  and  powers  created  by  the  orig- 
inal instrument,  just  as  if  such  property 
I  had  been  the  subject  conveyed  by  such 
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deed.     McChesney  v.  Brown,  26  Gratt. 

393. 

d.  Proceeds  of  Separate  Real  Estate. 

The  proceeds  arising  from  the  sale 
of  land  settled  to  the  separate  use  of 
a  married  woman  are  saddled  with  the 
same  trusts  as  the  land,  and  these 
trusts  follow  them  into  any  other  land 
in  which  they  may  be  invested.  Marks 
r.  Spencer,  81  Va.  751;  Warwick  v. 
Warwick,  31  Gratt.  70. 
c.  Contract  to   Convey. 

As  a  married  woman  has  no  power 
to  convey  her  separate  real  estate,  ex- 
cept in  strict  pursuance  of  the  powers 
conferred  by  the  deed  or  by  law,  no 
more  can  she  make  a  contract  for  such 
conveyance,  which  a  court  of  equity 
can  enforce.  Hawley  v.  Twyman,  29 
Gratt.  728;  McChesney  v.  Brown,  25 
Gratt.  393.  See  the  titles  HUSBAND 
AND  WIFE,  vol.  7,  p.  178;  SPE« 
CIFIC  PERFORMANCE, 
f.  Specific  Lien. 
(1)    Generally. 

Ta  create  a  specific  lien  on  her  real 
estate,  by  way  of  mortgage  or  deed  of 
trust,  the  same  mode  of  conveyance 
would  be  requisite  as  in  case  of  the 
absolute  sale  of  such  estate.  Frank 
i\  Lilienfeld,  33  Gratt.  377;  Hughes  v. 
Hamilton,  19  W.  Va.  366;  Weinberg  v. 
Rempe,  15  W.  Va.  829;  Norris  v. 
Woods,  89  Va.  873,  17  S.  E.  552. 

A  married  woman  is  bound  by  a 
deed  of  trust  on  her  equitable  sepa- 
rate real  estate  in  which  her  husband 
unites.  Tavenner  v,  Barrett,  21  W.  Va. 
656.  See  post,  ''Conveyance  in  Statu- 
tory Method,"  I,  B,  2,  h. 
(2)    Expiration. 

Where  a  married  woman  joins  her 
husband  in  executing  a  deed  of  trust 
on  her  separate  estate  to  secure  such 
sums  as  might  be  loaned  to  the  hus- 
band during  the  ensuing  twelve  months, 
and  if  the  creditor  renews  a  note  thus 
secured  and  the  renewal  note  does  not 
become  due  till  after  the  expiration  of 
the  twelve  months,  such  property  is 
released  from  the  lien  of  the  trust  deed 


as  to  such  note.     Burson  zr.  Andes,  83 
Va.   445,  3   S.    E.   249. 
(3)    Effect. 

Where  a  wife  unites  with  her  hus- 
band in  a  conveyance  of  her  property 
to  secure  her  husband's  debt,  she  has 
the  rights  of  a  surety  and  can  require 
the  husband's  interest  in  the  property 
conveyed  to  secure  such  debt,  to  be 
first  applied  to  the  payment  of  such 
debt,  other  creditors  of  the  husband 
can  not  demand  that  the  wife's  interest 
be  first  applied  to  such  secured  debt, 
in  order  that  the  husband's  interet 
may  be  applied  to  their  debts.  Hall  v. 
Hyer,  48  W.  Va.  353;  Christian  v. 
Keen,  80  Va.  369;  Burson  v,  Andes,  83 
Va.  445,  3  S.  E.  249. 
g.    Power  to  Devise. 

(1)  Old  Doctrine. 

A  feme  covert  could  not,  prior  to 
Code  1849,  devise  her  separate  real 
estate  unless  a  power  to  do  so  was  re- 
served by  articles  before  marriage  or 
by  the  instrument  creating  the  estate. - 
West  z'.  West,  3  Rand.  373;  Lee  v. 
Bank,  9  Leigh  200;  Dillard  v.  Dillard, 
2  Va.  Dec.  28;  McClintic  v.  Ocheltree, 
4  W.  Va.  249;  Williamson  v.  Beckham, 
8   Leigh  20. 

The  will  of  a  married  woman  dis- 
posing of  both  real  and  personal  sepa- 
rate property,  should  be  probated  in 
the  proper  court  as  a  will  of  person- 
alty, but  not  as  a  will  of  realty,  since 
that  might  give  it  validity  after  the 
lapse  of  the  time  allowed  for  contest- 
ing a  will.     West  v.  West,  3  Rand.  373. 

Even  where  she  was  authorized  to 
dispose  of  her  equitable  separate  realty 
by  last  will  executed  with  certain 
formalities,  she  was  not  authorized  to 
dispose  of  it  by  will  not  in  conformity 
to  the  power.  McClintic  v.  Ocheltree,. 
4  W.  Va.  249. 

(2)  By  Statute. 

In  Virginia.— The  Code,  1849,  ch. 
122,  §  3,  now  carried  into  §  2513  of  the 
Code,  expressly  confers  upon  a  mar- 
ried woman  power  to  devise  her  sepa- 
rate   estate.     This   express   power   un- 
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der  the  statute  to  devise  is  equivalent 
to  express  power  in  the  instrument  so 
to  devise.  Hence,  where  a  married 
woman  has  a  separate  estate  and  the 
instrument  creating  the  estate  does  not 
restrain  her  power  of  alienation,  she 
has,  by  virtue  of  the  statute,  complete 
power  of  alienation  by  will.  It  is  not 
necessary  that  the  instrument  creating 
the  estate  should  contain  an  express 
power  in  her  to  alien.  Kiracofe  v, 
Kiracofe,  93  Va.  591,  25  S.  E.  601; 
Stroud  V.  Connelly,  33  Gratt.  217; 
Justis  z/.  English,  30  Gratt.  565;  Chris- 
tian V.  Keen,  80  Va.  369;  Chapman  v. 
Price,  83  Va.  392,  11  S.  E.  879;  Green 
V.  Claiborne,  83  Va.  386,  5  S.  E.  376; 
Taylor  v.  Cussen,  90  Va.  40,  17  S.  E. 
721;  Dillard  v.  Dillard,  2  Va.  Dec.  28. 

In  West  Virginia.— Code,  1891,  ch. 
66,  §§  1,  2,  3;  Radford  v.  Carwile,  13 
W.  Va.  572,  659.  See  also.  William- 
son V.  Jones,  43  W.  Va.  562,  27  S.  E. 
411. 

h.    Conveyance  in  Statutory  Method. 
(1)    Generally. 

A  married  woman,  although  she  can- 
not dispose  of  her  separate  real  estate  | 
by  her  sole  act,  may  dispose  of  it  by 
deed,  her  husband  joining  and  she  be- 
ing privily  examined  according  to  stat- 
ute, even  though  nothing  be  said  in 
the  instrument  creating  the  separate 
estate,  as  to  her  power  to  dispose  of 
it.  Lee  V.  Bank,  9  Leigh  200;  Price  v. 
Planters'  Nat.  Bank,  92  Va.  468,  23  S. 
E.  887;  Averett  v.  Lipscombe,  76  Va. 
404;  Weinberg  v.  Rempe,  15  W.  Va. 
829;  Hughes  v,  Hamilton,  19  W.  Va. 
36a. 

In  Griffin  v,  Birkhead,  84  Va.  612, 
5  S.  E.  685,  a  conveyance  by  husband 
and  wife  of  the  wife's  equitable  sepa- 
rate estate  to  a  trustee  and  by  him  to 
the  husband  was  upheld;  Fauntleroy, 
J.,  saying  "there  is  nothing  in  the  fact 
that  he  was  the  husband  of  the  grantor 
and  that  the  subject  of  the  grant  was 
Tier  separate  estate,  for  which  he  was 
lier  implied  trustee,  which  constitutes 
per  se,   evidence  of  ir-position,   fraud, 


or  undue  influence;  nor  is  it  material 
or  indispensable  that  there  should  have 
been  a  valuable  consideration  for  the 
deed." 

Must  Be  Acknowledged  by  Wife 
upon  Privy  Elxamination. — A  deed  of 
conveyance  of  her  separate  estate  by 
a  married  woman  and  her  husband, 
which  was  not  acknowledged  by  the 
wife  upon  privy  examination,  confers 
no  equitable  title  on  the  grantee,  which 
can  be  enforced  against  the  grantor. 
Hawley  v.  Twyman,  29  Gratt.  728.  See 
the  title  ACKNOWLEDGMENTS, 
vol.   1,  p.   104. 

Husband  Must  Join. — A  deed  of  trust 
executed  by  a  married  woman  and  her 
trustee  on  her  separate  real  estate, 
without  the  concurrence  of  her  hus- 
band is  void,  when  not  expressly  al- 
lowed by  the  instrument  creating  the 
estate.  Taylor  v.  Cussen,  90  Va.  40, 
17   S.   E.   721. 

Deed  by  Wife  Alone— Effect  as 
Color  of  Title. — A  deed  by  a  married 
woman  and  her  husband  conveying  her 
separate  real  estate,  though  void  as  to 
her  by  reason  of  being  defectively  ac- 
knowledged, constitutes  good  color  of 
title  upon  which  to  found  title  by  ad- 
verse possession  against  her.  Ran- 
dolph V.  Casey,  43  W.  Va.  289,  27  S. 
E.  231.  See  the  titles  ACKNOWL- 
EDGMENTS, vol.  1,  p.  104;  HUS- 
BAND AND  WIFE,  vol.  7,  p.  178. 
(2)    Effect. 

A  conveyance  from  husband  and 
wife  will  transfer  a  good  equitable  title 
and  operate  as  an  imperative  direction 
to  the  trustee  to  hold  the  estate  to  the 
use  of  the  purchaser  and  convey  it  as 
such  purchaser  may  direct.  Averett  v. 
Lipscombe,  76  Va.  404. 

L    By  Authority  of  Instrument  Creat- 
ing B^tate. 
(1)    Grenerally. 

It  is  competent  for  the  g^rantor  of 
real  estate  in  trust  for  the  separate  use 
of  a  feme  covert,  to  give  her  power  to 
dispose  of  it  either  by  deed  or  will,  and 
then  she  may  dispose  of  it,  accordingly. 
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by  her  own  sole  act.  Lee  v.  Bank,  9 
Leigh  200;  Frank  v.  Lilicnfeld,  33 
Gratt.  377;  MuUer  v.  Bayly,  21  Gratt 
521;  Freeman  v,  Eacho,  79  Va.  43; 
Etheridgc  v.   Parker,  76  Va.   247. 

Where  property  is  conveyed  to  the 
sole  use  of  a  married  woman,  and  the 
trustee  is  authorized  to  convey  the 
property  upon  the  request  of  the  cestui 
executed  with  certain  formalities,  all 
that  is  required  is  that  she  shall  make 
the  request  with  the  required  formali- 
ties. The  authority  of  the  trustee  to 
convey  is  absolute.  The  conveyance 
by  the  trustee  will  operate  as  a  grant 
from  the  original  grantors  and  not  as 
a  grant  from  the  wife  and  therefore  no 
privy  examination,  joinder  of  the  hus- 
band or  other  statutory  formality,  not 
required  by  the  instrument  creating  the 
estate,  is  necessary.  Norvell  v.  Hed- 
rick,  21  W.  Va.  523;  Laidley  v.  Knight, 
23  W.  Va.   735. 

If  the  instrument  confers  on  a  mar- 
ried woman  the  power  to  dispose  of 
her  equitable  separate  estate  by  deed 
or  will,  attested  in  the  manner  indi- 
cated, in  fee  or  for  a  less  estate,  as  if 
she  were  a  feme  sole,  she  takes  the 
absolute  property  in  the  separate  es- 
tate, and  she  may  delegate  to  another 
the  power  of  disposing  of  it,  as  though 
she  were  sui  juris  and  owner  of  the 
fee.    Dillard  v.  Dillard,  2  Va.  Dec.  28. 

A  marriage  settlement  whereby  cer- 
tain property  is  conveyed  for  the  sole 
and  separate  use  of  the  wife,  her  heirs 
and  assigns,  and  the  husband  covenants 
that  he  would  at  any  time  during  the 
coverture  ratify  and  confirm  any  dis- 
position that  the  wife  might  think 
proper  to  make,  confers  no  absolute 
estate  on  the  wife.  Stubbs  v.  Whiting, 
1   Rand.  322. 

(2)    Congtrucdon. 

(a)  Power  to  Sell  Does  Not  Confer 
Power  to  Incumber. 
Where  power  is  given  to  the  trus- 
tees upoH  the  written  request  of  the 
cestui  que  trust,  to  sell  the  subject  of 
the   trust  and  reinvest  upon  the  same 


trusts,  this  docs  not  empower  the  trus* 
tee  to  execute  a  deed  of  trust  or  mort- 
gage on  the  property,  even  with  the 
concurrence  of  the  cestui  que  trust, 
much  less  of  his  own  volition.  Green 
V.  Claiborne,  83  Va.  386,  5  S.  E.  376; 
Norris  v.  Woods,  89  Va.  873,  17  S.  E. 
552. 

(b)  Power  of  Appointment  Not  Power 
to  Sell  or  Manumit. 

Where  a  marriage  contract  reserves 
to  the  wife  a  power  to  give  certain 
slaves  to  whomsoever  she  shall  ap- 
point, she  is  not  authorized  to  direct 
a  sale  or  emancipation  of  the  slaves. 
Ellis  V.  Baker,  1  Rand.  47. 

(c)  Wm  or  Deed. 

A  deed  of  settlement  made  before 
marriage,  and  conveying  real  and  per- 
sonal property  to  a  trustee  for  the 
separate  use  of  the  intended  wife, 
provides  that  after  the  marriage  she 
shall  have  power,  by  written  instru- 
ment under  her  hand  and  seal,  attested 
by  three  or  more  witnesses,  in  the 
nature  of  an  appointment  of  a  will  and 
testament,  to  dispose  of  the  property 
as  freely  as  if  she  were  a  feme  sole. 
Held,  this  is  a  power  to  dispose  by 
will  only,  and  not  by  deed.  "Of  will 
not  be  construed  as  "or"  in  the  clause 
"of  a  will  and  testament."  Williamson 
V.  Beckham,  8  Leigh  20.  See  the  title 
WILLS. 

(d)  Request— Deed— Sufficiency. 

The  execution  of  a  deed  by  a  mar- 
ried woman  is  a  substantial  compliance 
with  a  provision  of  the  trust  deed  mak- 
ing a  request  from  her  in  writing  a 
prerequisite  to  a  sale  of  her  separate 
estate  by  the  trustee.  Walke  v.  Moore, 
95   Va.  729,   30  S-   E.   374. 

(e)  Discretion  of  Trustee— Exercise- 
Joinder  in  Deed — Sufficiency. 

It  is  a  necessary  inference  from  his 
conveyance  of  the  land,  that  the  trus- 
tee "deemed"  it  for  the  benefit  of  the 
feme  covert,  in  accordance  with  the 
terms  of  the  instrument  creating  the 
separate  estate.  Walke  v.  Moore,  95 
Va.  729,  30  S.  E.  374. 
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(3)    Defective  Execution. 

Formal  Defects  Cured. — Where  power 
is  given  a  married  woman  by  writing 
under  her  hand  and  seal,  attested  by 
two  witnesses,  to  direct  the  trustee  to 
«cll  or  encumber  it,  and,  in  executing 
the  required  direction  to  the  trustee, 
she  fulfills  all  the  other  requirements, 
•except  that,  though  she  annexes  a  scroll 
to  the  signature,  she  fails  to  recognize 
it  in  the  body  of  the  instrument,  so 
that,  in  legal  effect,  the  instrument  is 
unsealed,  a  court  of  equity  will  relieve 
against  such  a  defective  execution  of 
the  power,  since  the  execution  is  de- 
fective in  form  only  and  not  in  sub- 
stance, and  it  is  manifest  from  the  sur- 
rounding circumstances,  that  she  in- 
tended to  execute  the  power,  and  that 
the  failure  was  the  result  of  mere  in- 
advertence or  mistake.  The  court  dis- 
tinguished this  case  from  that  of  the 
defective  conveyance  by  a  married 
woman  under  statutory  authority 
where  relief  would  not  be  afforded. 
Freeman  v.  Eacho,  79  Va.  43. 

But  Net  Defects  of  Substance — 
Where  the  instrument  creating  an 
equitable  separate  estate  directs  that 
the  corpus  of  the  realty  may  be  dis- 
posed of  by  a  writing  under  the  hand 
and  seal  of  the  cestui  que  trust,  at- 
tested by  at  least  three  credible  wit- 
nesses, directing  the  trustee  to  convey 
the  property,  but  none  of  these  for- 
malities are  observed,  except  that  the 
deed  is  under  the  hand  and  seal  of 
the  cestui  qoe  trust,  it  is  not  such  an 
attempted  but  defective  execution  of 
a  power  as  will  be  aided  by  a  court 
of  equity;  Burki,  J.,  saying:  "Aid  is 
extended  where  the  defect  is  in  matter 
of  form,  never  where  it  is  in  matter 
of  substance.  In  the  case  before  us 
the  instrument  is  not  only  inappro- 
priate, and  the  execution  of  it  not  ac- 
cording to  the  form  prescribed,  in  that 
it  is  not  attested  by  the  requisite  num- 
ber of  witnesses,  but  it  is  not  attested 
at  all.  This  u  more  than  a  mere  in- 
formality. Attestation  in  some  form, 
at  least,  or  to    some    extent,     would 


seem  to  be  requisite.  I  regard  it  as 
essential  to  the  due  execution  of  the 
power  in  cases  like  the  one  before  us. 
In  marriage  settlements  the  object  gen- 
erally is  two-fold — to  protect  the  wife 
against  the  control  and  influence  of 
her  husband,  and  also  against  her  own 
weakness  and  incapacity — and  I  am 
not  disposed,  by  construction  and  the 
active  assistance  of  the  court,  to  break 
down  the  safeguards  which  she  has 
deliberately  thrown  around  herself  and 
her  property."  Justis  v.  English,  30 
Gratt.  565;  McChesney  v.  Brown,  25 
Gratt.  3W. 

j.    Assent  of  Trustee. 

Although  the  separate  estate  is  con- 
veyed to  a  trustee,  his  assent  is  not 
necessary  to  a  valid  alienation  or 
charge  by  the  wife,  unless  it  is  required 
expressly,  or  by  strong  implication,  in 
the  instrument  under  which  the  prop- 
erty is  derived.  Burnett  v.  Hawpe,  25 
Gratt.  481;  Patton  v.  Merchants'  Bank, 
12  W,  Va.  58T;  Coatney  v.  Hopkins.  14 
W.  Va.  338. 

It  is  not  necessary  for  the  trustee  of 
a  married  woman  to  unite  in  any  way 
in  the  deed  creating  a  specific  lien  on 
her  separate  real  estate.  Hughes  v. 
Hamilton,  19  W.  Va.  366. 

The  fact  that  the  separate  estate  is 
conveyed  to  a  trustee,  and  it  is  pro- 
vided that  the  trustee  shall  control  all 
the  said  property  to  carry  out  the  pro- 
visions of  the  instrument,  so  as  not  to 
give  any  control  of  the  estate  to  the 
husband  or  be  subject  to  his  liabilities, 
does  not  make  the  concurrence  of  the 
trustee  necessary  to  the  wife's  alienation 
of  the  property  given.  Burnett  v. 
Hawpe,  25   Gratt.  481. 

Where  a  deed  conveyed  land  to  a 
trustee  to  hold  for  the  separate  use  of 
a  married  woman,  "expressly  reserv- 
ing, however,  to  her  the  right  to  sell, 
and  unite  with  her  husband  and  her 
said  trustee  in  conveying  all  or  any 
part  of  said  lands,  whenever  she  might 
elect  to  do  so,"  and  she  and  her  hus- 
band made  a  deed  of  trust  on  the  land, 
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acknowledged  by  them  properly,  to 
which  the  trustee  was  not  a  party;  but, 
by  an  underwriting  under  his  hand  and 
seal  of  same  date  with  the  trust,  he 
agreed  that  the  above  trust  deed  might 
be  executed,  and,  in  the  event  that  a 
sale  of  the  above-named  lands  should 
have  to  be  made,  he  would  unite  in  the 
deed  conveying  them,  provided  the  said 
sale  was  made  according  to  the  terms 
of  the  trust  deed,  and  the  instrument 
was  recorded,  it  was  held,  that,  though 
informal  for  the  want  of  the  trustee 
as  a  formal  party,  and  not  passing  the 
legal  title,  yet  it  created  a  lien  on  the 
land  as  an  equitable  mortgage.  Ben- 
simcr  v.  Fell,  35  W.  Va.  15,  12  S.  E. 
1079. 

k.    Ladies  of  Trustee. 

The  power  of  disposition,  if  not  given 
by  the  instrument,  can  arise  from  no 
act  or  laches  of  the  trustee;  who,  no 
more  than  the  wife  or  her  husband, 
can  defeat  the  provisions  of  the  set- 
tlement.    Nixon  V.  Rose,  12  Gratt.  425. 

L    Liability  of  Trustee. 

Where  the  consent  of  the  trustee  is 
not  made  necessary  to  enable  a  mar- 
ried woman  to  dispose  of,  or  charge 
her  separate  estate,  he  cannot  be  held 
liable  for  any  improper  alienation  of  it 
en  her  part,  nor  can  the  mere  fact  that 
he  was  a  party  to  the  transaction,  giv- 
\n%  his  consent,  impose  upon  him  any 
additional  responsibility.  Burnett  v 
Hawpc,    25    Gratt.    481. 

Joint  Trustees. — Property  is  settled 
im  the  separate  use  of  a  feme  covert 
for  life,  with  remainder  over  to  her 
children.  Before  the  trustees  in  the 
settlement  consent  to  act,  it  is  agreed 
between  them  and  the  feme,  that  each 
of  the  trustees  shall  take  and  hold  a 
moiety  of  the  fund.  In  pursuance  of 
this  agreement  one  of  the  trustees  col- 
lects the  fund;  and  with  the  knowl- 
edge and  approbation  of  the  feme, 
pays  over  a  moiety  thereof  to  the  other 
trustee,  who  wastes  it,  and  becomes 
insolvent.  Held,  the  trustee  who  col- 
lected the  fund  is  liable  for  the  whole 


amount  thereof;  and  for  the  interest 
on  the  moiety  paid  over  to  his  cotrus- 
tee.    Graham  v.  Austin,  2  Gratt.  273. 

The  payments  made  by  the  trustees 
to  the  feme  covert,  amount  to  more 
than  the  interest  upon  the  trust  fund 
in  their  hands;  and  the  court  at  her 
suit  makes  a  decree,  directing  the 
trustees  to  pay  to  a  receiver  the  prin- 
cipal of  the  trust  fund;  and  directing 
the  receiver  to  lend  out  the  fund,  and 
pay  one  moiety  of  the  interest  annu- 
ally, to  the  feme,  for  the  use  of  her- 
self and  her  family;  and  to  pay  the 
other  moiety  to  the  solvent  trustee, 
until  the  advances  made  by  the  trus- 
tees beyond  the  interest  of  the  fund, 
are  returned;  if  this  can  be  done  dur- 
ing the  life  of  the  feme.  Held,  the 
court  was  right  in  directing  the  in- 
terest to  be  paid  in  moieties  to  the 
feme,  and  the  trustee.  But  it  was  er- 
ror to  direct  the  moiety  to  be  paid  to 
the  feme,  for  the  use  of  herself  and 
her  children;  but  it  should  have  been 
for  her  separate  use.  Graham  v.  Aus- 
tin, 2  Gratt.  273. 

m.  Husband  May  Attack  Unauthorized 
Convejrance. 

The  husband  is  not  estopped  to  deny 
the  validity  of  a  deed,  when  there  is 
no  proof  of  any  false  representation  or 
concealment  on  his  part,  when  the 
loan,  secured  by  said  deed,  was  ef- 
fected, and  none  of  the  essential  ele- 
ments of  an  estoppel  are  established 
by  the  evidence.  Taylor  v.  Cussen,  90 
Va.  40,  17  S.  E.  721. 
n.  When  Feme  Covert  Not  Estopped 
to  Set  Up  After-Acquired  Title. 
A  married  woman,  who  unites  with 
her  trustee  in  a  conveyance  of  the 
trust  property,  merely  as  a  matter  of 
form,  and  makes  no  warranty  of  title 
or  averment  as  to  her  estate,  is  not 
estopped  from  relying  on  an  after- 
acquired  title.  Nye  v,  Lovitt,  92  Va. 
710,  24  S.   E.  345,  2  Va.   Law  Reg.   39. 

C.    POWER  TO   CHARGE. 
1.    Generally. 

As  the  greater  includes  the  less,  the 
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absolute  power  of  alienation  in  the 
wife  includes  the  power,  at  her  will 
and  pleasure,  to  encumber  and  charge 
her  separate  estate  with  the  payment 
of  debts^  and  equity  will  make  good 
the  charge  against  the  estate.  Garland 
V.  Pamplin,  32  Gratt.  305;  Price  v. 
Planters*  Nat.  Bank,  92  Va.  468,  23  S. 
E.  887;  Penn  v.  Whitehead,  17  Gratt. 
503,  94  Am.  Dec.  478;  Salamone  v. 
Keiley,  80  Va.  86;  Crockett  v.  Doriot, 
85  Va.   240,  3  S.   E.   128. 

She  may  charge  it  as  principal  or 
surety,  for  her  own  benefit,  or  that  of 
another.  She  may  appropriate  it  to 
the  payment  of  her  husband's  debts. 
She  may  even  give  it  to  him  if  she 
pleases,  no  improper  influence  being 
exerted  over  her.  Burnett  v.  Hawpe, 
25  Gratt.  481;  Bank  v.  Chambers,  30 
Gratt.  202,  32  Am.  Rep.  661;  Christian 
V.  Keen,  80  Va.  369;  MuUer  v.  Bayly, 
21  Gratt.  521;  Freeman  v.  Eacho,  79 
Va.  43;  Bain  v.  BufiF,  76  Va.  371;  Smith 
V.  Fox,  82  Va.  763,  1  S.  E.  200;  Darnall 
V.  Smith,  26  Gratt.  878;  Patton  v.  Bank, 
12  W.  Va.  587;  Hughes  v.  Hamilton, 
19  W.  Va.  366;  Justis  v.  English,  30 
Gratt.  565;  Woodson  v.  Perkins,  5 
Gratt.  345;  Harshberger  v.  Alger,  31 
Gratt.  52;  Pickens  v.  Kniseley,  36  W. 
Va.  794,  799,  15  S.  E.  997;  Williamson 
V.  Cline,  40  W.  Va.  194,  20  S.  E.  917; 
Salamone  v.  Keiley,  80  Va.  86;  Taven- 
ner  v.  Barrett,  21  W.  Va.  656;  Atkin- 
son V.  McCormick,  76  Va.  791;  French 
V.  Witerman,  79  Va.  617;  Etheridge  v. 
Parker,  76  Va.  247;  Stace  v,  Bum- 
gardncr,  80  Va,  418,  16  S.  E.  252; 
Dczendorf  v,  Humphreys,  95  Va.  473, 
477,  28  S.  E.  880;  Miller  v.  Miller,  92 
Va.  510,  513,  23  S.  E.  891;  Turk  v. 
Skiles.  38  W.  Va.  404,  18  S.  E.  561; 
Frank  v.  Lilienfeld,  33  Gratt.  377; 
Ropp  V.  Minor,  33  Gratt.  97;  Finch  v. 
Marks,  76  Va.  207;  Griffin  v.  Birkhead, 
84  Va.  612,  5  S.  E.  685;  Wright  v. 
Graham,  4  W.  Va.  430. 

Notwithstanding  it  is  directed  to  be 
held  by  the  trustee  free  from  the 
debts  of  the  husband.  Christian  v. 
Keen,   80   Va.    369. 


Unless  such  power  is  denied,  limited 
or  in  some  way  qualified,  expressly  or 
impliedly,  by  the  instrument  creating 
the  estate.  Frank  v.  Lilienfeld,  33 
Gratt-  377;  Penn  v.  Whitehead,  17 
Gratt.  503,  94  Am.  Dec.  478;  Christian 
:'.  Keen,  80  Va.  369;  Bain  v.  BuflF,  76 
Va.  371;  Geiger  v.  Blacklcy,  86  Va. 
328,  10  S.  E.  43;  Stace  v.  Bumgardner, 
89  Va.  418,  16  S.  E.  252;  Dezendorf  v. 
Humphreys,  95  Va.  473,  477,  28  S.  E. 
380. 

The  liability  of  the  separate  estate 
to  the  payment  of  all  debts,  incurred 
by  a  married  woman,  is  also  incident 
to  ownership  of  the  separate  estate; 
ind  it  can  only  be  taken  away,  or 
limited  by  express  words,  or  by  an 
intent,  so  clear  as  to  be  the  equivalent 
of  express  words.  Radford  v.  Carwile» 
13  W.  Va.  572,  682;  Hughes  v,  Hamil- 
ton, 19  W.  Va.  366;  Weinberg  v. 
Rempe,  15  W.  Va.  829;  Dulin  v,  Mc- 
Caw,  39  W.  Va.  721,  20  S.  E.  681. 

Where  real  estate  is  conveyed  to  a 
trustee  for  the  separate  use  of  his  wife 
to  sell  same  and  reinvest  the  proceeds 
as  she  shall  direct  in  writing,  with  the 
right  to  her  to  dispose  of  it  or  sub- 
stituted property  by  will,  and  in  event 
of  failure  to  do  so,  then  in  trust  for 
her  children,  and  the  wife  executed  a 
note  and  joined  her  husband  in  a  trust 
deed  on  the  property  to  secure  it;  it 
was  held,  that  neither  the  trustee  nor 
his  wife  had  the  power  to  dispose  of 
the  fee,  except  for  reinvestment  on 
the  same  trusts,  but  as  to  the  life  es- 
tate, she  had  unrestricted  power  of 
disposition.  Finch  v.  Marks,  76  Va. 
207. 

Engaging  in  Trade. — A  married 
woman  having  a  separate  estate,  may 
engage  in  trade  with  the  consent  of 
her  husband,  either  solely  or  in  part- 
nership with  another,  and  may  to  the 
extent  of  her  power  over  it,  subject 
her  estate  to  the  payment  of  the  debts 
incurred  in  conducting  the  business; 
and  she  will  be  entitled  to  the  profits 
of  the  trade  as  against  her  husband 
and    his    creditors,    to    the    extent,    at 
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least,  to  which  such  profits  may  not 
be  due  to  the  labor,  skill,  capital  or 
credit  furnished  by  her  husband.  Penn 
V.  Whitehead,  17  Gratt  503,  94  Am. 
Dec.  478. 

In  such  a  case  the  wife  is  entitled 
to  have  the  debts  of  the  business  paid 
out  of  the  assets  in  exoneration  of  her 
separate  life  estate,  even  though  the 
transaction,  as  to  everything  beyond 
an  amount  sufficient  for  the  payment 
of  the  debts,  may  be  fraudulent  and 
void  as  to  creditors  of  the  husband. 
Penn  v.  Whitehead,  17  Gratt.  503,  94 
Am.  Dec.  478. 

Husband  Furnishing  Services — Com- 
pensation of  Wife. — Where  in  a  part- 
nership between  a  married  woman  and 
another  person,  her  husband  furnishes 
a  portion  of  the  labor,  capital  or  credit 
used  in  such  business,  as  against  his 
creditors,  she  will  be  entitled  to  such 
portion  of  the  profits  as  will  compen- 
sate her  for  what  she  may  have  con- 
tributed to  the  business,  if  an  appor- 
tionment of  such  profits  can  be  made. 
Penn  v.  Whitehead,  17  Gratt.  503,  94 
Am.   Dec.   478. 

The  expenses  of  the  support  of  the 
husband  and  his  wife  and  family  are 
a  part  of  the  necessary  expenses  of 
the  business,  without  which  there  could 
be  no  profits.  Penn  v.  Whitehead,  17 
Gratt.  503,  94  Am.  Dec.  478. 

But  a  husband  can  set  up  no  claim  to 
compensation  for  services  rendered  in 
carrying  on  separate  trade  of  his  wife, 
which  will  prevent  the  full  payment  of 
what  may  be  due  by  her  to  others 
on  that  account.  Penn  v.  Whitehead, 
17   Gratt.   503,  94   Am.   Dec.   478. 

Bond  Payable  to  an  Enemy. — Where 
a  married  woman  the  owner  of 
separate  estate  residing  in  Illinois,  is 
indebted  to  another  for  the  support  and 
education  of  her  daughter,  and  fully 
recognized  such  indebtedness  before 
the  war,  and  during  the  war  executed 
a  bond  to  her  as  compensation,  al- 
though such  bond  be  void,  as  made 
virith  an  enemy,  yet  her  estate  will  be 
held  liable  for  a  reasonable  compensa- 


tion.    Wright   V.    Graham,    4   W.    Va. 
430. 

8.   Charge  May  Be  Verbal  or  in  Writ- 
ing. 

Such  charge  may  be  either  verbal  or 
in  writing,  if  she  expressly  stipulates 
that  her  separate  estate  shall  be 
bound.  Geiger  v.  Blackley,  86  Va 
328,  10  S.  E.  43;  Radford  v.  Carwile, 
13  W.   Va.   572,  580. 

But  such  contract,  to  be  binding  on 
her  separate  estate,  must  be  in  writing, 
when  it  binds  her  to  pay  the  debt  of 
her  husband,  or  any  other  person. 
Radford  v.  Carwile,  13  W.  Va.  572, 
683;  Hughes  v.  Hamilton,  19  W.  Va. 
366;  Williamson  v.  Cline,  40  W.  Va. 
194,  20  S.   E.  917. 

The  question  is  not  whether  the  con- 
tract or  engagement  is  in  writing,  but 
whether  the  transaction  out  of  which 
the  demand  arose  had  any  reference 
to,  or  was  made  upon  the  faith  and 
credit  of  the  separate  estate.  Geiger 
V.  Blackley,  86  Va.  328,  .10  S.  E.  43; 
Radford  v.  Carwile,  13  *W.- Va.  572, 
580. 

8.    Charge    May   Be    Express   or   Im- 
plied. 

Such  liability  may  be  either  express 
or  implied.  Salamone  v.  Keiley,  80 
Va.  86. 

4.  By  Terms  of  Instrument. 

The  wife  may  be  empowered  by  the 
terms  of  the  instrument  creating  the 
estate,  to  charge  it  with  her  debts. 
Jones  V.  Degge,  84  Va.  685,  5  S.  E. 
799. 

5.  Intention  to  Charge, 
a.    Necessity. 

The  contract  of  the  wife  does  not 
per  se  and  of  necessity  create  such  a 
liability.  To  give  it  that  operation,  it 
is  necessary  that  it  should  be  entered 
into  with  reference  to,  and  on  the 
credit  of,  the  separate  estate.  There 
must  be  an  intention  to  make  the  es- 
tate liable.  Frank  v.  Lilienfeld.  33 
Gratt.  377;  Burnett  v.  Hawpe,  25  Gratt. 
481;  Darnall  v.  Smith,  26  Gratt.  878; 
Bank   v.    Chambers,   30    Gratt.   202,   32 
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Am.  Rep.  661;  Harshbcrger  v.  Alger, 
31  Gratt.  58;  McDonald  v.  Hurst,  86 
Va.  885,  11  S.  E.  536;  Crockett  v, 
Doriot,  85  Va  246,  3  S.  E.  128;  Wood- 
son V.  Perkins,  5  Gratt.  346;  Dickel  v. 
Smith,  38  W.  Va.  635,  18  S.  E.  721; 
Filler  v,  Tyler,  91  Va.  458,  22  S.  E. 
236;  Gariand  v.  Pamplin,  32  Gratt.  305; 
Justts  V,  English,  30  Gratt.  565;  Taylor 
V,  Cussan,  9©  Va.  46,  17  S.  E.  721; 
Geiger  v,  Blackley,  86  Va.  328,  10  S.  E. 
43;  Radford  v.  Carwile,  13  W.  Va.  572, 
580. 

The  liabRity  of  the  separate  estate 
of  a  married  woman  can  only  arise 
Odt  of  the  supposed  intention  of  the 
wife.  And  no  pecuniary  engagement 
can  be  charged  upon  the  wife's  estate 
which  is  not  coRnccttd  by  agreement, 
^ther  express  or  implied,  with  said  es- 
tate. Damall  v.  Smith,  26  Gratt.  878; 
Bank  v.  Chambers,  30  Gratt.  202,  32 
Am.  Rep.  661;  Harshberger  v.  Alger, 
31  Gratt  52;  Juatis  v,  English,  30 
Gratt.  565;  McDonald  v.  Hurst,  86  Va. 
885,  11   S.  E.  536. 

This  rule  is  not  changed  by  §  1  of 
chapter  3tO  of  acts,  1876-77.  Mc- 
Donald V,  Hurst,  86  Va.  885,  11  S.  E. 
536. 

In  Radford  v.  Carwile,  13  W.  Va. 
572,  Green,  J.,  said  in  substance  that 
the  "intention"  of  the  feme  covert  is 
of  importance  only  to  show  that  in 
making  her  engagements  she  was 
creating  a  debt  of  her  own  and  not 
acting  as  the  agent  of  her  husband,  and 
when  once  it  is  established  that  she 
was  acting  for  herself,  no  "intention" 
or  even  express  declaration  that  her 
separate  estate  should  not  be  held 
bound,  will  be  availing,  though  such 
declaration  would  otherwise  be  very 
persuasive  evidence  that  she  was  con- 
tracting the  debt  not  for  herself  but 
for  her  husband. 

b.    How  Asccrtdbied. 

Her  intention  must  be  gathered  from 
the  facts  and  circumstances  of  each 
particular  case.  Damall  v.  Smith,  26 
Gratt.    878. 


So,  in  Taylor  v.  Gussen,  90  Va.  40, 
17  S.  E.  721,  it  was  held,  that  a  deed 
of  trust  executed  by  a  married  woman, 
and  void  as  a  conveyance  by  reason 
of  failure  of  husband  to  unite,  would 
not  create  a  charge  on  her  separate 
estate  where  the  notes  secured  were 
not  signed  by  the  wife,  and  the  loan 
was  not  for  her  benefit,  and  it  was 
clear  that  her  sole  object  was  to  cre- 
ate a  specific  lien  on  her  real  estate, 
these  circumstances  negativmg  the 
necessary   intention    to   charge. 

H  the  husband  and  wife  are  living 
together,  and  the  wife,  having  a  sepa- 
rate estate,  purchase  goods  for  her- 
self or  her  family,  or  contract  for  serv- 
ices, it  is  not  necessarily  implied  that 
she  intends  a  charge  upon  her  estate. 
It  is  rather  to  be  inferred,  in  the  ab- 
sence of  proof,  direct  or  circumstantial, 
to  the  contrary,  that,  in  making  the 
purchase  or  contracting  for  the  serv- 
ices, credit  was  given  to  the  husband, 
and  that  she  was  acting  as  his  agent. 
Otherwise  where  she  is  living  apart 
from  her  husband.  Harshberger  v. 
Alger,  31   Gratt.   52. 

Whilst  the  presumption  will  be  that 
the  contract  was  made  for  and  on  be- 
half of  the  husband,  yet,  if  a  married 
woman,  having  separate  property, 
enter  into  a  pecuniary  engagement, 
whether  by  ordering  goods  or  other- 
wise, which,  if  she  were  a  feme  sole, 
would  constitute  her  a  debtor,  and  in 
entering  into  such  engagement  she 
purports  to  contract,  not  for  her  hus- 
band but  for  herself,  and  on  the  credit 
of  her  separate  estate,  and  it  was  so 
intended  by  her  and  so  understood  by 
the  person  with  whom  she  was  con- 
tracting, that  constitutes  an  obligation 
fnr  which  the  person  with  whom  she 
contracts  has  the  right  to  make  her 
equitaWe  separate  estate  liable;  and 
the  question  whether  the  obligation 
was  c#ntracted.  in  this  manner  depends 
upon  the  facts  and  circumstances  of 
each  case,  and,  therefore,  if  the  ffacts 
and  circumstances  are  such  as  to  lead 
to   the   conekision   that   she   was   con- 
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tracting,  not  for  her  husband,  but  for 
herself,  in  respect  of  her  separate  es- 
tate, that  separate  estate  will  be  liable 
to  satisfy  the  obligfation.  Geiger  v. 
Blackley,  86  Va.  328,  10  S.  E.  43.  But 
this  intention  must  be  clear.  Radford 
V.   Carwile,   13   W.   Va.   572,   657. 

If  she  is  living  apart  from  her  hus- 
band, with  a  separate  estate,  and  es- 
pecially if,  under  articles  of  separa- 
tion, it  has  been  stipulated  that  the 
husband  is  not  to  be  bound  for  her 
debts,  it  must  be  inferred  that  she  in- 
tended to  charge  her  own  estate. 
Harshberger  v.   Alger,   31   Gratt.   52. 

A  married  woman's  equitable  sepa- 
rate estate  will  be  held  liable  on  an 
open  account  for  wages  due  for  labor 
performed  in  the  cultivation  of  her 
separate  estate,  where  the  land  was 
occupied  by  herself  and  husband,  who 
was  an  invalid  and  the  owner  of  only 
a  small  amount  of  personal  property, 
as  a  home  and  such  cultivation  was 
for  her  benefit  and  necessary  for  her 
support  and  the  enjoyment  of  the  es- 
tate. Mfller  V.  Miller,  92  Va.  510,  23 
S.  E.  891. 

Voluntary  Services. — Where  the  al- 
leged charge  consists  of  compensation 
for  service  rendered  by  a  daughter  to 
her  mother,  and  there  is  no  express 
contract  for  compensation  nor  any  cir- 
cumstances from  which  it  may  rea- 
sonably be  inferred  that  compensation 
was  in  the  view  of  the  parties  at  the 
time  of  the  rendering  of  the  services, 
the  necessary  intention  to  charge  is 
lacking.  Harshberger  v.  Alger,  31 
Gratt.  52. 

Drafts  on  Trustee  as  Such. — ^When 
the  marritd  woman  draws  drafts  or 
orders  upon  her  trustee  is  such,  there 
can  be  no  question  of  her  intention  to 
charge  her  separate  estate.  Bain  v. 
Buff.  76  Va.  371. 

Further  Advances  from   Mortgagee. 

When    a    married    woman    having   a 

separate  estate  gives  a  mortgage 
thereon,  and  afterwards  obtains  a 
further  loan  from  the  mortgagee,  it 
was   held,  that  this  clearly  showed  an 


intention  to  charge  her  separate  estate. 
Woodson  V.  Perkins,  5  Gratt.  345. 

Void  Conveyance. — So  when  a  mar- 
ried woman  attempts  to  convey  her 
separate  real  estate,  but  such  convey- 
ance is  void,  because  not  in  conformity 
with  the  provisions  of  the  instrument 
creating  the  estate  a  covenant  of  gen- 
eral warranty  in  the  deed  does  not  con- 
stitute a  charge  upon  her  other  sepa- 
rate estate,  since  such  was  not  her  in- 
tention. Justis  V.  English,  30  Gratt 
5i5. 

c.    Presumption. 

The  intention,  however,  need  not  be 
expressed;  it  may  be  implied,  so  when- 
ever a  feme  covert,  having  a  separate 
property,  executes  a  bond,  note  or 
other  instrument  for  the  payment  of 
money  as  principal  or  surety,  for  an- 
other, even  for  her  husband,  no  un- 
due influence  being  used,  it  is  to  be 
presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  it  was  her  inten- 
tion to  charge  such  property  with  the 
debt,  since  in  no  other  way  can  the  in- 
strument be  made  effective.  Leake  v, 
Benson,  29  Gratt.  153;  Burnett  v, 
Hawpe,  25  Gratt.  481;  Garland  v. 
Pamplin,  32  Gratt.  305;  Ropp  v.  Minor, 
33  Gratt.  97;  Frank  v.  Lilienfeld,  33 
Gratt.  377;  Price  v.  Planters'  Nat 
Bank,  92  Va.  468,  23  S.  E.  887;  Bain  v. 
Buff,  76  Va.  371;  Miller  v.  Miller.  99 
Va.  510,  23  S.  E.  891;  Harshberger  v. 
Alger,  31  Gratt.  52;  McDonald  w. 
Hurst,  86  Va.  885,  11  S.  E.  536;  Sala- 
mone  v.  Keiley,  80  Va.  86;  Jones  f. 
Degge,  84  Va.  685,  5  S.  E.  799;  Taven- 
ner  v.  Barrett,  21  W.  Va.  656;  Geiger 
V.  Blackley,  86  Va.  328,  10  S.  E.  43. 

The  obligation  need  not  so  state  on 
its  face.  Tavenner  v.  Barrett,  21  W. 
Va.  656;  Geiger  v.  Blackley,  86  Va. 
328,  10  S.   E.   43. 

Since  May  1st,  1888,  the  engagements 
of  a  married  woman  are  presumed  to 
have  been  made  with  reference  to  her 
separate  estate  as  a  source  of  credit 
Price  V.  Planters'  Nat.  Bank,  92  Va. 
468.   23    S.    E.    887. 
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In  Duval  v.  Chelf,  92  Va.  489,  23  S. 
E.  893,  it  was  held,  that  this  presump- 
tion is  a  matter  of  law,  unless  the  con- 
trary intention  is  expressed  in  the  con- 
tract,  and  the  married  woman  will  not 
be  heard  to  deny  that  such  was  her 
intention.  Va.  Code,  1887,  §  229S;  acts 
1895-96,  p.  486;  Price  v.  Planters'  Nat. 
Bank,  92  Va.  468,  23  S.  E.  887. 

Rebuttal. — But  this  presumption 
arising  from  the  mere  execution  of  an 
obligation  can  be  and  is  repelled  by  an 
explicit  and  uncontradicted  denial  of 
the  fact  that  she,  at  the  time,  knew  or 
believed  that  she  had  any  separate  es- 
tate. McDonald  v.  Hurst,  86  Va.  885, 
11  S.  E.  536. 

d.  Intention  to   Charge  for   Different 
Purpose. 

If  a  married  woman,  having  a  sepa- 
rate estate  indorses  a  note  in  blank, 
and  places  it  in  her  husband's  hands, 
she  cannot  afterwards  set  up  the  de- 
fense against  a  bona  fide  holder  for 
value,  that  her  husband  used  the  note 
for  a  different  purpose  from  that  in- 
tended by  her.  Frank  v.  Lilienfeld,  33 
Gratt.  377. 

e.  Must  Have  Some  Separate  Estate. 
It  is  indispensable  that  there  be  such 

separate  estate  existing  in  her  and  sub- 
ject to  her  jus  disponendi  when  she 
signs  the  instruments  by  which  it  is 
claimed  she  intended  to  bind  her  sepa- 
rate estate.  McDonald  v.  Hurst,  86 
Va.  885.  11  S.  E.  536. 

f.  Must  Know  of  Its  Existence. 

She  must  have  known  that  she  had 
some  equitable  separate  estate  at  that 
time.  McDonald  v.  Hurst,  86  Va.  885, 
11   S.   E.  536. 

This  is  not  changed  by  §  1  of  chapter 
329  of  acts,  1876-77.  McDonald  v. 
Hurst,  86  Va.  885,  11  S.  E.  536. 

g.  Need  Not  Know  Extent  of  Her  In- 

terest. 
Where  a  married  woman  having 
separate  estate,  but  not  knowing  per- 
fectly the  nature  of  her  interest,  exe- 
cutes an  instrument  by  which  she 
plainly  shows  an  intention  to  bind  the 


interest  which  belongs  to  her,  then, 
though  she  may  be  mistaken  as  to  the 
extent  of  the  estate  vested  in  her,  the 
law  will  say  that  such  estate  as  she 
may  have,  shall  be  bound  by  her  own 
act.  Garland  v.  Pamplin,  32  Gratt. 
305. 
h.    Extent  of  Charge. 

Question  of  Intention,  Presumptions. 
— As  the  charge  is  a  mere  question  of 
intention,  the  wife  may  extend  it  to 
the  whole,  or  confine  it  to  a  part  of 
her  separate  estate.  If  no  specified 
part  is  appointed  for  the  payment  of 
the  debt,  the  fair  implication  is,  that 
the  whole  estate  was  intended  to  be 
made  liable.  If,  on  the  other  hand, 
only  a  part  of  the  estate,  expressly  or 
by  fair  inference,  is  designed  to  be 
charged,  no  liability  whatever  can  at- 
tach to  the  residue.  Darnall  v.  Smith. 
26  Gratt.  878;  Garland  v.  Pamplin,  32 
Gratt.  305;  Bank  v.  Chambers,  30 
Gratt.  202,  32  Am.  Rep.  661. 

The  fact  that  the  bond  given  is  ex- 
pressed to  be  in  part  for  the  purchase 
of  certain  land,  does  not  imply  an  in- 
tention to  charge  that  land  only.  Gar- 
land V.   Pamplin,  32  Gratt.  305. 

If  Part  Only  Expressly  Charged, 
Charge,  Prima  Fade,  Confined  to  That 
Part. — Where  a  married  woman  ex- 
pressly binds  a  part  of  her  separate 
estate  and  afterwards  assigns  enough 
of  that  fund  to  satisfy  the  engagement, 
if  the  plaintiffs  bill  alleges  that  the 
engagement  was  intended  to  bind  her 
whole  separate  estate  and  the  assign- 
ment was  intended  merely  as  a  col- 
lateral security,  the  burden  of  proof  is 
on  him  to  show  the  fact.  Darnall  v. 
Smith,  26   Gratt   878. 

Where  a  married  woman  executes 
her  bond  and  gives  a  deed  of  trust  on 
a  portion  of  her  separate  estate  to 
secure  the  same,  the  payee  of  the  bond 
has  no  right  to  subject  the  remainder 
of  her  separate  estate  to  the  payment 
of  such  debt,  where  the  property  con- 
veyed by  the  trust  deed  proves  insuffi- 
cient. Legrand  v.  Rixey,  83  Va.  862,  3 
S.  E.  864. 
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Fund  Expressly  Assigned  Must  Be 
First  E^zhausted. — But  even  if  the  com- 
plainant proves  that  her  intention  was 
to  bind  her  whole  estate,  it  was  his 
duty  to  follow  the  fund  expressly  as- 
signed first  and  it  devolves  upon  him 
to  account  for  his  failure  to  do  so. 
Darnall  v.   Smith,  26   Gratt.   878. 

L    After-Acquired   Separate  Estate. 

Equitable  separate  estate,  acquired 
after  her  engagements  have  been  en- 
tered into,  cannot  be  subjected  for 
their  payment;  for,  neither  she  nor  the 
party  with  whom  she  entered  into  the 
engagements  can  be  presumed  to  have 
ilcalt  with  reference  to  what  did  not 
^xist  when  the  engagements  were 
made.  Filler  v.  Tyler,  91  Va.  458,  22 
S.  E.  235;  Crockett  v.  Doriot,  85  Va. 
240,  3  S.  E.  128. 

€.   Liability  for  Torts. 

When  the  trustee  of  a  married 
woman's  equitable  separate  estate,  in 
connection  with  the  married  woman, 
undertakes  to  improve  such  separate 
estate,  and  in  so  doing,  through  negli- 
gence and  want  of  skill,  injures  the 
property  of  an  adjoining  landowner  by 
depriving  him  of  his  right  of  support, 
the  trust  subject  is  liable  in  equity  for 
the  damages  resulting  therefrom, 
Richardson,  J.,  saying:  "When  she 
jmbarked  on  that  enterprise,  she  im- 
pliedly engaged  to  do  the  duty  which 
the  law  imposed  on  her  in  such  a  case, 
namely,  to  use  due  care  and  skill,  and 
to  answer  for  all  liability  resulting 
from  her  default.  Had  she  been  sui 
juris,  there  could  have  been  no  ques- 
tion as  to  the  implied  engagement,  and 
her  liability  for  the  injury  to  Sala- 
mone's  property,  and  her  amenability 
therefor  at  law.  In  equity,  however, 
quoad  her  separate  estate,  she  is  sui 
juris.  By  her  default  in  not  using  due 
•care  and  skill  in  improving  her  sepa- 
rate estate,  she  impliedly  charged  that 
-estate  with  her  liability,  and  that  es- 
tate may  be  pursued  in  equity  for  the 
satisfaction  of  that  liability."  Salamonc 
V.  Keilcy,  80  Va.  86.     Sec  also.  Gill  t/. 


State,  39  W.  Va.  479,  20  S.  E.   568,  45 
Am.  St.  Rep.  928,  26  L.  R.  A.  655. 

7.     Subsequent   Discoverture. 

I  The  subsequent  discoverture  of  a 
I  married  woman  will  not  affect  the  lia- 
bility of  her  separate  estate  to  her 
general  engagements  or  the  rents  and 
profits  thereof,  whether  accruing  be- 
fore or  after  coverture.  Price  v. 
Planters*  Nat.  Bank,  92  Va.  468,  23 
S.  E.  887;  Miller  v.  Miller,  92  Va.  510, 
513,  23  S.  E.  891;  Ropp  v.  Minor,  33 
Gratt.  97. 

i  8.   Consideration. 

I      The    consideration,    which    will    sup- 

I  port  her  debt  or  contract  so  as  to  make 
her    separate    estate  '  liable,     need     not 

j  enure  to  her  own  benefit,  or  that  of 
her  separate  estate,  but  it  may  enure 
for  the  benefit  of  her  husband,  or  of 
any  third  person,  or  simply  be  a  preju- 
dice to  the  other  contracting  party. 
Radford  v.  Carwile,  13  W.  Va.  572,  683; 
Hughes  V.  Hamilton,  19  W.  Va.  366; 
Dages  V.  Lee,  20  W.  Va.  584;  Wil- 
liamson V.  Cline,  40  W.  Va.  194,  20  S. 
E.  917. 

If  given  for  a  valuable  consideration, 
this  is  all  that  is  necessary.  Tavenner 
V.   Barrett,  21  W.  Va.  656. 

She  is  bound,  though  she  was  her 
husband's  surety  merely.  Tavenner  v. 
Barrett,  21  W.  Va.  656. 

The  debts  of  a  married  woman,  for 
which  her  separate  estate  is  liable,  arise 
from  any  transaction,  out  of  which  a 
debt  would  arise,  if  she  were  a  feme 
sole,  except  that  she  is  not  liable  for 
a  bond  or  covenant,  which  she  has 
signed  and  sealed,  but  which  was  given 
without  any  consideration;  she  not  be- 
ing estopped  from  denying  the  con- 
sideration in  a  court  of  equity.  Rad- 
ford V.  Carwile,  13  W.  Va.  572,  683; 
Hughes  V.  Hamilton,  19  W.  Va.  366; 
Dages  V.  Lee,  20  W.  Va.  584;  Camden 
V.  Hiteshew,  23  W.  Va.  236;  William- 
son V.  Cline,  40  W.  Va.  194,  20  S.  E. 
917. 

The  extention  of  time  of  payment  of 
a  pre-existing  debt  owed  by  her  has- 
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band,  is  a  sufficient  consideration  to 
charge  the  separate  estate  of  a  mar- 
ried woman,  where  she  becomes  her 
husband's  surety  on  a  promissory  note. 
Hughes  V.  Hamilton,  19  W.  Va.  366; 
Williamson  v.  Cline,  40  W.  Va.  194,  20 
S.  E.  917. 

Even  for  one  day.  Williamson  v. 
Cline,  40  W.  Va.  194,  20  S.  E.  917. 

But  if  she  went  surety  for  her  hus- 
band, or  any  one  else,  by  signing  a 
note  as  surety  for  a  just  debt  of  her 
husband,  or  such  third  person,  and  no 
new  consideration  existed  for  such 
debt,  such  as  extension  of  the  time  of 
payment,  such  surety  debt  could  not 
be  charged  on  her  separate  estate, 
simply  because,  if  she  had  been  a  feme 
sole,  such  note  could  not  have  been 
enforced  against  her;  the  contract  of 
suretyship  being  in  such  case  nudum 
pactum.  And  though  she  had  sealed 
as  well  as  signed  such  note,  it  could 
not  have  been  enforced  against  her 
separate  estate,  because,  though  she 
would  have  been  bound  at  law  as  a 
feme  sole  by  her  having  sealed  the 
note,  yet  this  would  be,  only  because 
she  would  be  estopped  from  showing, 
that  it  was  a  nudum  pactum.  As  her 
bond  as  a  married  woman  is  void  at 
law,  such  estoppel  could  not  be  relied 
on  in  equity;  and  her  separate  estate 
ought  not,  in  such  case  of  suretyship, 
to  be  held  bound  in  equity.  Radford 
V.   Carwile,  13  W.  Va.  572,  609. 

The  recital  "for  value  received"  and 
the  fact  that  the  bill  is  under  seal  would 
be  sufficient  to  repel  the  allegation  of 
want  of  consideration  in  the  plea,  if 
there  were  a  replication,  otherwise  not 
as  the  plea  would  have  to  be  taken  as 
true.  Williamson  v.  Cline,  40  W.  Va. 
194,   20   S.   E.  917. 

9.  Operation  of  Married  Woman's  En- 
gagements. 
Do  Not  Operate  as  the  Execution 
of  a  Power,  but  Pari  Passu. — The  en- 
gagement of  a  married  woman  does 
not  opearte  as  the  execution  of  a 
power,  so  that,  where  she  enters  into 


several  such  engagements,  they  do  not 
rank  according  to  the  priorities  of  their 
dates,  as  would  be  the  case  if  they 
acted  as  appointments  under  a  power, 
but  they  are  paid  pari  passu.  French 
V.  Waterman,  79  Va.  617;  Radford  v. 
Carwile,  13  W.  Va.  572,  581. 

Only  Priority  That  Obtained  by  Dili- 
gence in  First  Bringing  Suit. — The 
creditors  of  a  feme  covert  have  no 
priority  over  each  other,  unless  it  be 
acquired  by  superior  diligence  in  pro- 
;  ceeding  to  obtain  satisfaction.  But  in 
;  all  cases  the  general  creditors  would 
I  have  priority  of  payment  out  of  such 
separate  estate  between  each  other  ac- 
cording to  the  time  or  times  their  suits 
are  brought,  or  petitions  filed,  that  is 
to  say,  the  genera]  creditor,  who  first 
brought  his  suit  would  be  entitled  to 
priority  of  payment  out  of  the  pro- 
ceeds of  the  sale  of  the  personal  prop- 
erty and  the  rents  of  the  realty,  and 
the  second,  ftext,  and  so  on,  and  the 
same  as  to  date  of  filing  petitions. 
Hughes  V.  Hamilton,  19  W.  Va.  366. 
393.  Unless  one  of  them  has  obtained 
a  specfic  lien.  Radford  v.  Carwile,  1) 
W.  Va.  572,  607;  Howe  v.  Stortz,  27 
W.  Va.  555;  Pickens  zk  Kniscly,  29 
W.  Va.  1,  11  S.  E.  932. 

Do  Not  Constitute  Liens. — A  gen- 
eral debt  of  a  feme  covert  is  no  more  a 
lien  or  charge  upon  her  separate  es- 
tate before  suit  brought  to  subject  it 
to  the  debt,  than  is  a  general  debt  of 
a  feme  sole  a  lien  or  charge  upon 
her  estate  or  property.  This  is  mani- 
festly so  from  the  fact  that  before  sui^ 
brought  to  subject  the  separate  estate 
of  a  feme  covert  to  the  payment  of 
such  debt  she  may  sell  and  convey 
her  separate  real  estate  in  the  manner 
prescribed  by  law  and  sell  her  person vl 
property,  and  the  purchaser  thereof 
will  take  and  hold  it  as  his  own,  in- 
dependent of  such  debt,  whether  he 
had  notice  of  the  existence  of  the  debt 
or  not.  Hughes  v  Hamilton,  19  \V. 
Va.  366,  395;  Howe  v.  Stortz,  27  \V. 
Va.  555;  Pickens  v.  Knisely,  29  \V. 
Va.  1,  11  S.  E.  932. 
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A  married  woman's  general  engage- 
ment such  as  a  negotiable  note  does 
not  constitute  a  specific  lien  upon  her 
estate,  so  that  if  the  property  is  aliened 
to  a  bona  fide  purchaser  for  valuable 
consideration,  before  any  suit  is  in- 
stituted on  it,  the  debt  evidenced  by  it 
is  lost,  and  a  bill  to  enforce  it  will  be 
dismissed  on  demurrer.  French  v. 
Waterman,  79  Va.  617.  See  also,  Wal- 
ters V.  Farmers'  Bank,  76  Va.  12. 

After  Suit  Brought  They  Become 
Quasi  Liens. — The  debt  of  a  general 
creditor  of  a  feme  covert  after  suit 
brought  by  said  creditor  to  subject 
such  separate  estate  to  the  payment 
of  his  debt  becomes  a  quasi  lien  at 
least  upon  such  separate  estate  and 
for  the  satisfaction  thereof.  Hughes  v. 
Hamilton,   19   W.   Va.   366,   395. 

In  such  proceeding  perhaps  all  rights 
acquired  from  or  under  the  feme 
covert  to  the  separate  property  sought 
to  be  subjected  in  this  suit  to  the  pay- 
ment of  the  debt  pending  the  suit,  are 
subject  to  any  decree,  which  may  be 
made  in  the  suit,  except  so  far  as  a 
purchaser  may  be  protected  by  the 
13th  section  of  chapter  139  of  the  Code 
of  West  Virginia,  1891.  Hughes  v. 
Hamilton,   19   W.   Va.   366,  395. 

But  in  Bruff  v.  Thompson,  31  W. 
Va.  16,  6  S.  E.  352,  this  dictum  was 
disapproved  and  it  was  held  by  two 
judges  out  of  three  that  in  a  proceed- 
ing in  equity  to  subject  the  personal 
estate  of  a  feme  covert  to  the  pay- 
ment of  a  debt,  in  which  the  property 
is  not  seized,  levied  upon  or  otherwise 
taken  into  custody,  the  plaintiff  does 
not  acquire  any  specific  lien  upon  such 
property.  Certainly  he  acquires  no 
such  lien  simply  by  the  institution  of 
his  suit.  Hence,  a  purchaser  for  value 
and  without  fraud  will  not  be  liable 
to  the  plaintiff  for  the  property  so  pur- 
chased or  its  value,  whether  he  had 
or  had  not  notice  of  the  pendency  of 
the  suit  at  the  time  of  his  purchase. 
Green,    J.,   dissenting. 

But  an  order  of  injunction  restrain- 
ing a  trustee  from  selling  separate  per- 


sonal property  of  a  married  woman, 
sought  to  be  subjected  to  the  debts  of 
the  married  woman  in  equity,  is  a  suf- 
ficient sequestration  of  such  property 
to  preserve  the  lien  of  such  proceed- 
ings. Osborn  v.  Glasscock,  39  W.  Va. 
749,  20  S.   E.  702. 

It  is  an  incipient  charge  which  be- 
comes fixed  by  final  decree  and  the  rule 
of  lis  pendens,  while  it  applies,  keeps 
it  from  being  rendered  abortive  by 
intermeddlers.  Osborn  v,  Glasscock, 
■  39  W.  Va.  749,  20  S.  E.  702. 

I  10.    Extent  of  Liability. 

A   wife   is  exempt   from  all   personal 

liability,  and  from  all  personal  decrees 
I  and    judgments    upon     her      contracts. 

Her  undertaking,  so  far  as  it  is  recog- 
I  nized  by  the  courts,  is  not  that  she 
I  will  pay  the  debt,  but  that  her  sepa- 
j  rate  estate   shall   be   answerable   for   it. 

(And  that  is  bound  so  far  only  as  she 
1  agreed  it  should  be  bound.)  Darnall 
I  V.  Smith,  26  Gratt.  878;  Justis  v.  Eng- 
j  lish,  30  Gratt.  565;  Garland  v.  Pamp- 
'  lin,  32  Gratt.  305;  Price  v.  Planters' 
I  Nat.  Bank,  92  Va.  468,  23  S.  E.  887; 
'  Filler  v.  Tyler,  91  Va.  458,  22  S.  E. 
1235;  Armstrong  v.  Pitts,  13  Gratt.  235; 
!  Walters  v.  Farmers'  Bank,  76  Va.  12; 
i  Pickens  v,  Kniseley,  36  W.  Va.  794,  15 
Is.  E.  997;  dissenting  opinion  of  Green, 
t  J.,  in  Bruflf  v,  Thompson.  31  W.  Va. 
i  16,  6  S.  E.  352;  Salamone  v,  K^iley,  80 

Va.  86;  Hogg  v.  Dower,  36  W.  Va.  200, 

14  S.  E.  995;  Dickel  v.  Smith,  38  W. 
;  Va.  635,  18  S.  E.  721;  Ropp  v.  Minor, 
i  33  Gratt.  97;  Harshberger  v.  Alger,  31 
I  Gratt.  52;  Woodson  v.  Perkins,  5 
i  Gratt.  345;  Dulin  v.  McCaw,  39  W.  Va. 
I  721,  20  S.  E.  681;  Bain  v.  Buff,  76  Va. 
J371;  Williamson  v.  Cline,  40  W.  Va. 
I  194,  20  S.  E.  917;  Duval  v.  Chelf,  92 
I  Va.  489,  23  S.   E.  893. 

A  clause  in  the  decree  that  it  is  to 
i  be  levied  of  her  separate  estate  anr! 
;  goods  and  chattels,  not  limiting  it  to 
I  the  property  before  the  court  in  t'lc 
I  suit,  does  not  cure  the  error.  This. 
j  before  chapter  3,  §  15.  acts,  1893.  Turk 
i  V.  Skiles,  38  W.  Va.  404,  18  S.  E.  561. 
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"To  satisfy  a  general  engagement  of 
the  wife  (and  by  general  engagement 
I  here  mean  an  engagement  made  with 
reference  to  her  separate  estate,  so  as 
to  make  it  liable  in  a  general  selise,  but 
which  does  not  amount  to  a  specific 
lien  of  any  sort  upon  such  estate),  the 
personal  property,  where  the  interest 
of  the  wife  is  absolute  and  there  is  no 
restraint  upon  the  alienation  of  such 
property,  imposed  by  the  instrument 
creating  the  separate  estate,  may  be 
sold  by  decree  of  the  court,  and,  under 
like  conditions,  the  rents  and  profits  of 
the  separate  real  estate  may  be  sub- 
jected; and  to  that  end,  following  the 
analogy  of  the  law  so  far,  such  real 
estate  may  be  leased  from  time  to 
time,  by  order  of  the  court,  until  the 
debt,  out  of  the  rents  be  discharged." 
Frank  v.  Lilienfeld,  33  Gratt.  377;  Price 
V.  Planters'  Nat.  Bank,  92  Va.  468,  23 
S.  E.  887;  Miller  v.  Miller,  92  Va.  510, 
23  S.  E.  891. 

The  corpus  of  the  separate  real  es- 
tate of  a  married  woman  can  not  be 
sold  to  satisfy  a  charge  thereon;  it  can 
only  be  rented  during  coverture.  Hogg 
V.  Dower,  36  W.  Va.  200,  14  S.  E.  995. 

In  Price  v.  Planters'  Nat.  Bank,  92 
Va.  468,  23  S.  E.  887,  it  was  held,  that 
after  the  death,  of  a  married  woman,  if 
her  separate  personal  estate  and  the 
rents  and  profits  of  her  separate  realty 
would -not  suffice  to  pay  her  debts 
within  a  reasonable  time,  which  rests 
within  the  discretion  of  the  court, 
probably  five  years,  it  is  proper  to  de- 
cree a  sale  of  the  separate  real  estate. 
Buchanan  dissenting.  Miller  v.  Miller, 
92   Va.    510,   513,   23   S.    E.   891. 

Real  Estate  of  Insane  Married 
Woman. — The  real  estate  of  an  insane 
married  woman  during  her  coverture 
and  insanity  can  be  charged  with  in- 
debtedness only  to  the  same  extent  as 
if  she  were  not  insane,  and  neither  her 
committee  nor  a  court  of  equity  can 
subject  the  corpus  of  such  real  estate 
to  debts  or  claims,  with  which  it  would 
not  be  chargeable  if  she  were  sane.  If 
her   committee   file   his   petition   under 


§  44  of  chapter  58  of  the  Code  of  1868, 
for  the  purpose  of  selling,  and  sell,  her 
real  estate  for  debts,  with  which  it  is 
not  chargeable,  he  is  guilty  of  construc- 
tive fraud  against  her  estate,  and  all 
the  proceedings  of  the  court  in  rela- 
tion thereto  are  void  for  want  of  ju- 
risdiction of  the  subject  matter  and 
a  purchaser,  being  a  party  to  the  peti- 
tion, will  be  presumed  to  have  full 
cognizance  of  the  fraud  vitiating  her 
title,  and  will  be  held  a  trustee  for  the 
benefit  of  the  married  woman.  Dickcl 
7'.   Smith,  38  W.  Va.  635,  18  S.  E.  721. 

D.  RESTRAINTS     ON     ALIENA- 
TION. 

1.    Generally. 

Nothing  is  now  better  settled  than 
that  the  jus  disponendi  may  be  severed 
from  the  separate  estate  of  a  feme 
covert.  Nixon  v.  Rose,  12  Gratt.  425; 
Ropp  <>.  Minor,  33  Gratt.  97.  It  is 
subject  to  such  limitations  and  restric- 
tions as  may  be  contained  in  the  in- 
strument creating  the  separate  estate, 
which  may  give  it  sub  modo  or  with- 
hold it  altogether.  McChesney  r. 
Brown,  25  Gratt.  393;  Surging  r.  Mc- 
Dowell, 30  Gratt.  236;  Lee  v.  Bank,  9 
Leigh  200;  Green  v.  Claiborne,  83  Va, 
386,  5  S.  E.  376;  Bank  v.  Chambers, 
30  Gratt.  202,  32  Am.  Rep.  661;  Wil- 
liamson V.  Beckham,  8  Leigh  20;  Camp 
V.  Cleary,  76  Va.  140;  Patton  v.  Mer- 
chants' Bank,  12  W.  Va.  587. 

a.  Restraint  May  Be  Either  Express  or 
Implied,  but  Must  Be  Clear. 

Contrary  to  the  course  of  the  com- 
mon law,  in  the  creation  of  these  equi- 
table estates,  restraint,  either  absolute 
or  qualified,  may  be  imposed  on  the 
power  of  alienation  and  its  incidents, 
and  the  intention  to  restrain  may  be 
either  express  or  implied,  but  in  either 
case  it  must  be  clear.  Bain  v.  BuflF,  76 
Va.  371;  Smith  v.  Fox,  82  Va.  763,  1  S. 

E.  200;  Averett  v.  Lipscombe,  76  Va. 
404;  Price  v.  Planters*  Nat.  Bank,  92 
Va.  468,  23  S.  E.  887;  Weinbergr  v, 
Rempe,  15  W.  Va.  829;  Burnett  v, 
Hawpe,  25  Gratt.  481;  Radford  v.  Car- 
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wile,  13  W.  Va.  572;  Ropp  v.  Minor,  33 
Gratt  97;  Dczendorf  v.  Humphreys, 
95  Va.  473,  28  S.  E.  880;  Lee  v.  Bank, 
9  Leigh  200;  Atkinson  v.  McCormick, 
76  Va.  791;  Finch  v,  Marks,  76  Va.  207; 
Christian  v.  Keen,  80  Va.  369. 

1  Law  Favors  Intention  to  Restrain. 

Nor  is  it  necessary  that  the  power  of 
alienation  should  be  excluded  in  ex- 
press terms.  It  may  be  excluded  by 
implication.  Its  exclusion  is  often,  if 
not  generally,  necessary  to  effectuate 
the  objects  of  the  settlement  and  to 
protect  the  wife  as  well  from  her  own 
weakness,  as  from  the  power  and  in- 
fluence of  her  husband.  The  law  there- 
fore favors  the  intention  to  exclude  it 
and  will  give  effect  to  such  intention 
whenever  it  can  be  ascertained  by  a 
fair  construction  of  the  settlement. 
Xixon  V.  Rose,  12  Gratt.  425;  Hay- 
mond  V,  Jones,  33  Gratt.  317;  Bank  v. 
Chambers^  30  Gratt.  202,  32  Am.  Rep. 

4.  Implied  from  Scheme  of  Settlement. 

Such  power  may  be  derived  by  im- 
plication, and  the  question  is  whether, 
looking  to  the  whole  instrument  and 
the  circumstances  under  which  it  was 
made,  it  was  intended  by  the  parties 
to  execute  such  power.  Penn  v. 
Whitehead,  17  Gratt.  503,  94  Am.  Dec. 
478. 

If  by  a  fair  construction  of  the  in- 
strument, the  exercise  of  these  powers 
would  be  inconsistent  with  the  plan 
and  scheme  of  the  settlement  and 
would  defeat  the  plain  intent  pervad- 
ing the  deed  or  will,  e.  g.,  to  secure  a 
home  for  the  wife,  they  must  be  con- 
sidered as  much  forbidden  as  if  ex- 
pressly denied.  Burks,  J.,  in  Bank  v. 
Chambers,  30  Gratt.  202,  32  Am.  Rep. 
661;  Bailey  v.  Hill,  77  Va.  492;  Ropp 
r.  Minor,  33  Gratt.  97;  Penn  v.  White- 
head, 17  Gratt.  503,  94  Am.  Dec.  478; 
Hajrmond  v.  Jones,  33   Gratt.   317. 

When  such  intention  appears,  or  can 
be  gathered  from  the  whole  instru- 
ment— the  language  used,  the  scheme 
of  settlement,  or  the  facts  and  circum- 


stances of  the  particular  case,  to  be 
gathered  from  the  instrument^quity 
will  respect  it  and  enforce  the  restraint 
that  may  be  imposed.  Price  v.  Plant- 
ers* Nat.  Bank,  92  Va.  468,  23  8.  E. 
887. 

Where  the  leading  intent  of  the  in- 
strument creating  the  separate  estate 
is  to  secure  a  home  for  the  wife  and 
her  husband  and  issue,  and  the  wife  is 
merely  authorized  to  sell  for  reinvest- 
ment, a  trust  deed  given  on  the  prop- 
erty to  secure  advances  used  in  a 
hazardous  business  cannot  be  enforced. 
Bank  v.  Chambers,  30  Gratt  202,  32 
Am.   Rep.  661. 

A  provision  prohibiting  a  married 
woman  from  conveying  or  incumbering 
her  equitable  separate  estate,  operates 
as  a  restraint  upon  her  power  to  charge 
it  by  her  general  engagements.  Dezen- 
dorf  V.  Humphreys,  95  Va.  473,  477,  28 
S.  E.  880. 

Where  the  instrument  creating  an 
equitable  separate  estate  prohibits  the 
wife  from  conveying  or  incumbering 
it,  a  deed  of  trust  given  by  her  thereon 
is  no  less  void  because  it  only  conveys 
the  rents,  issues  and  profits.  Dezen- 
dorf  r.  Humphreys,  95  Va.  473,  28  8. 
E.   880. 

A  bequest  in  trust  to  a  married 
woman  in  the  following  words:  "And 
as  it  is  my  wish  to  guard  in  the  most 
ample  manner  against  the  imprudent 
sale  or  other  disposition  of  the  afore- 
said property,  during  the  natural  life 
of  E.  (the  married  woman),  it  is 
hereby  wholly  and  solely  confided  to 
the  discretion  of  the  aforesaid  trustees 
in  what  manner  the  said  E.  shall  re- 
ceive and  enjoy  the  profits  arising  from 
the  hires  or  other  disposition  of  the 
slaves  aforesaid,"  deprives  the  married 
woman  separately,  or  jointly  with  her 
husband  of  the  power  to  alienate  the 
slaves  during  her  coverture,  but  the 
trustees  may  .permit  E.  and  her  hus- 
band to  take  possession  of  the  slaves, 
and  thus  enjoy  the  profits  of  them. 
Nixon  V,  Rose,  12  Gratt  425. 
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"To  satisfy  a  general  engagement  of 
the  wife  (and  by  general  engagement 
I  here  mean  an  engagement  made  with 
reference  to  her  separate  estate,  so  as 
to  make  it  liable  in  a  general  sclise,  but 
which  does  not  amount  to  a  specific 
lien  of  any  sort  upon  such  estate),  the 
personal  property,  where  the  interest 
of  the  wife  is  absolute  and  there  is  no 
restraint  upon  the  alienation  of  such 
property,  imposed  by  the  instrument 
creating  the  separate  estate,  may  be 
sold  by  decree  of  the  court,  and,  under 
like  conditions,  the  rents  and  profits  of 
the  separate  real  estate  may  be  sub- 
jected; and  to  that  end,  following  the 
analogy  of  the  law  so  far,  such  real 
estate  may  be  leased  from  time  to 
time,  by  order  of  the  court,  until  the 
debt,  out  of  the  rents  be  discharged." 
Frank  v.  Lilienfeld,  33  Gratt.  377;  Price 
V.  Planters'  Nat.  Bank,  92  Va.  468,  23 
S.  E.  887;  Miller  v.  Miller,  92  Va.  510, 
23  S.  E.  891. 

The  corpus  of  the  separate  real  es- 
tate of  a  married  woman  can  not  be 
sold  to  satisfy  a  charge  thereon;  it  can 
only  be  rented  during  coverture.  Hogg 
V.  Dower,  36  W.  Va.  200,  14  S.  E.  995. 

In  Price  v.  Planters'  Nat.  Bank,  92 
Va.  468,  23  S.  E.  887,  it  was  held,  that 
after  the  death,  of  a  married  woman,  if 
her  separate  personal  estate  and  the 
rents  and  profits  of  her  separate  realty 
would -not  suffice  to  pay  her  debts 
within  a  reasonable  time,  which  rests 
within  the  discretion  of  the  court, 
probably  five  years,  it  is  proper  to  de- 
cree a  sale  of  the  separate  real  estate. 
Buchanan  dissenting.  Miller  v.  Miller, 
92  Va.   510,   513,  23   S.   E.   891. 

Real  Estate  of  Insane  Married 
Woman. — ^The  real  estate  of  an  insane 
married  woman  during  her  coverture 
and  insanity  can  be  charged  with  in- 
debtedness only  to  the  same  extent  as 
if  she  were  not  insane,  and  neither  her 
committee  nor  a  court  of  equity  can 
subject  the  corpus  of  such  real  estate 
to  debts  or  claims,  with  which  it  would 
not  be  chargeable  if  she  were  sane.  If 
her   committee   file   his   petition   under 


§  44  of  chapter  58  of  the  Code  of  1868, 
for  the  purpose  of  selling,  and  sell,  her 
real  estate  for  debts,  with  which  it  is 
not  chargeable,  he  is  guilty  of  construc- 
tive fraud  against  her  estate,  and  all 
the  proceedings  of  the  court  in  rela- 
tion thereto  are  void  for  want  of  ju- 
risdiction of  the  subject  matter  and 
a  purchaser,  being  a  party  to  the  peti- 
tion, will  be  presumed  to  have  full 
cognizance  of  the  fraud  vitiating  her 
title,  and  will  be  held  a  trustee  for  the 
benefit  of  the  married  woman.  Dickel 
V.  Smith,  38  W.  Va.  635,  18  S.  E.  721. 

D.  RESTRAINTS     ON     ALIENA- 
TION. 

1.    Generally. 

Nothing  is  now  better  settled  than 
that  the  jus  disponendi  may  be  severed 
from  the  separate  estate  of  a  feme 
covert.  Nixon  v.  Rose,  12  Gratt.  425; 
Ropp  <>.  Minor,  33  Gratt.  97.  It  is 
subject  to  such  limitations  and  restric- 
tions as  may  be  contained  in  the  in- 
strument creating  the  separate  estate, 
which  may  give  it  sub  modo  or  with- 
hold it  altogether.  McChesncy  v. 
Brown,  25  Gratt.  393;  Burging  v.  Mc- 
Dowell, 30  Gratt.  236;  Lee  v.  Bank.  9 
Leigh  200;  Green  v.  Claiborne,  83  Va. 
386,  5  S.  E.  376;  Bank  v.  Chambers, 
30  Gratt.  202,  32  Am.  Rep.  661;  Wil- 
liamson V.  Beckham,  8  Leigh  20;  Camp 
V.  Cleary,  76  Va.  140;  Patton  v.  Mer- 
chants' Bank,  12  W.  Va.  587. 

a.  Restraint  May  Be  Either  Express  or 
Implied,  but  Must  Be  Clear. 
Contrary  to  the  course  of  the  com- 
mon law,  in  the  creation  of  these  equi- 
table estates,  restraint,  either  absolute 
or  qualified,  may  be  imposed  on  the 
power  of  alienation  and  its  incidents, 
and  the  intention  to  restrain  may  be 
either  express  or  implied,  but  in  either 
case  it  must  be  clear.  Bain  v.  BuflF,  76 
Va.  371;  Smith  v.  Fox,  82  Va.  763,  1  S. 

E.  200;  Averett  v.  Lipscombe,  76  Va. 
404;  Price  v.  Planters'  Nat.  Bank.  92 
Va.  468,  23  S.  E.  887;  Weinberg  v. 
Rempe,  15  W.  Va.  829;  Burnett  v. 
Hawpe,  25  Gratt.  481;  Radford  v.  Car- 
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wile,  13  W.  Va.  572;  Ropp  v.  Minor,  33 
Gratt  97;  Dezendorf  v,  Humphreys, 
95  Va.  473,  28  S.  E.  880;  Lee  v.  Bank, 
9  Leigh  200;  Atkinson  v.  McCormick, 
76  Va.  791;  Finch  v.  Marks,  76  Va.  207; 
Christian  v.  Keen,  80  Va.  369. 

1   Law  Favors  Intention  to  Restrain. 

Nor  is  it  necessary  that  the  power  of 
alienation  should  be  excluded  in  ex- 
press terms.  It  may  be  excluded  by 
implication.  Its  exclusion  is  often,  if 
not  generally,  necessary  to  effectuate 
the  objects  of  the  settlement  and  to 
protect  the  wife  as  well  from  her  own 
weakness,  as  from  the  power  and  in- 
fluence of  her  husband.  The  law  there- 
fore favors  the  intention  to  exclude  it 
and  will  give  effect  to  such  intention 
whenever  it  can  be  ascertained  by  a 
fair  construction  of  the  settlement. 
Xixon  V.  Rose,  12  Gratt.  425;  Hay- 
mond  V.  Jones,  33  Gratt.  317;  Bank  v. 
Chambers,  30  Gratt.  202,  32  Am.  Rep. 
661. 

4.  Implied  from  Scheme  of  Settlement. 

Such  power  may  be  derived  by  im- 
plication, and  the  question  is  whether, 
looking  to  the  whole  instrument  and 
the  circumstances  under  which  it  was 
made,  it  was  intended  by  the  parties 
to  execute  such  power.  Penn  v. 
Whitehead,  17  Gratt.  503,  94  Am.  Dec. 
478. 

If  by  a  fair  construction  of  the  in- 
strument, the  exercise  of  these  powers 
would  be  inconsistent  with  the  plan 
and  scheme  of  the  settlement  and 
would  defeat  the  plain  intent  pervad- 
ing the  deed  or  will,  e.  g.,  to  secure  a 
home  for  the  wife,  they  must  be  con- 
sidered as  much  forbidden  as  if  ex- 
pressly denied.  Burks,  J.,  in  Bank  v. 
Chambers,  30  Gratt.  202,  32  Am.  Rep. 
661;  Bailey  v.  Hill,  77  Va.  492;  Ropp 
V.  Minor,  33  Gratt.  97;  Penn  v.  White- 
head, 17  Gratt.  503,  94  Am.  Dec.  478; 
Haymond  v.  Jones,  33   Gratt.   317. 

When  such  intention  appears,  or  can 
be  gathered  from  the  whole  instru- 
ment— the  language  used,  the  scheme 
of  settlement,  or  the  facts  and  circum- 


stances of  the  particular  case,  to  be 
gathered  from  the  instrument— equity 
will  respect  it  and  enforce  the  restraint 
that  may  be  imposed.  Price  v.  Plant- 
ers' Nat.  Bank,  92  Va.  468,  23  S.  E. 
887. 

Where  the  leading  intent  of  the  in- 
strument creating  the  separate  estate 
is  to  secure  a  home  for  the  wife  and 
her  husband  and  issue,  and  the  wife  is 
merely  authorized  to  sell  for  reinvest- 
ment, a  trust  deed  given  on  the  prop- 
erty to  secure  advances  used  in  a 
hazardous  business  cannot  be  enforced. 
Bank  v.  Chambers,  30  Gratt.  202,  32 
Am.   Rep.  661. 

A  provision  prohibiting  a  married 
woman  from  conveying  or  incumbering 
her  equitable  separate  estate,  operates 
as  a  restraint  upon  her  power  to  charge 
it  by  her  general  engagements.  Dezen- 
dorf V.  Humphreys,  95  Va.  473,  477,  28 
S.  E.  880. 

Where  the  instrument  creating  an 
equitable  separate  estate  prohibits  the 
wife  from  conveying  or  incumbering 
it,  a  deed  of  trust  given  by  her  thereon 
is  no  less  void  because  it  only  conveys 
the  rents,  issues  and  profits.  Dezen- 
dorf V.  Humphreys,  95  Va.  473,  28  S. 
E.   880. 

A  bequest  in  trust  to  a  married 
woman  in  the  following  words:  "And 
as  it  is  my  wish  to  guard  in  the  most 
ample  manner  against  the  imprudent 
sale  or  other  disposition  of  the  afore- 
said property,  during  the  natural  life 
of  E.  (the  married  woman),  it  is 
hereby  wholly  and  solely  confided  to 
the  discretion  of  the  aforesaid  trustees 
in  what  manner  the  said  E.  shall  re- 
ceive and  enjoy  the  profits  arising  from 
the  hires  or  other  disposition  of  the 
slaves  aforesaid,"  deprives  the  married 
woman  separately,  or  jointly  with  her 
husband  of  the  power  to  alienate  the 
slaves  during  her  coverture,  but  the 
trustees  may  .permit  E.  and  her  hus- 
band to  take  possession  of  the  slaves, 
and  thus  enjoy  the  profits  of  them, 
Nixon  V,  Rose,  12  Gratt.  425. 
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In  Raymond  v.  Jones,  33  Gratt.  317, 
it  was  held,  that  though  the  appoint- 
ment of  a  trustee  was  sufficient,  alone, 
to  show  an  intention  to  exclude  the 
jus  disponendi,  yet  if  it  was  directed 
that  the  property  be  placed  in  the 
hands  of  a  responsible  trustee  "to  use 
it  for  her"  that  this  showed  an  inten- 
tion to  exclude  the  jus  dispondendi, 
certainly  unless  the  trustee  joined. 
Christian,    J.,    dissented. 

When  the  instrument  creating  the 
estate  provided  that  the  fund  should 
be  under  the  exclusive  control  and 
management  of  a  trustee,  who  was 
not  only  empowered,  but  required,  to 
apply  the  income  to  the  discharge  of 
all  expenses  necessary  for  the  proper 
maintenance  and  support  of  the  wife; 
it  was  held,  that  this  showed  an  in- 
tention to  deny  the  married  woman  the 
power  to  dispose  of  her  separate  es- 
tate. Nor  is  this  conclusion  altered 
by  a  provision  merely  authorizing  the 
trustee  to  pay  over  to  the  married 
woman,  the  income  semiannually. 
Ropp  V.  Minor,  33  Gratt.  97. 

5.  Such  Restraint  Extends  to  Any  An- 

ticipation  of   the   Profits. 

In  Ropp  V.  Minor,  33  Gratt.  97,  it 
was  held,  that  such  restraint  on  aliena- 
tion, implied  from  the  purpose  of  the 
instrument,  applied  also  to  any  anticipa- 
tion of  profits  derived  from  such  estate, 
so  far  as  they  might  be  required  for 
the  wife's  comfortable  support,  but  not 
to  so  much  of  said  profits  as  were  not 
so  necessary. 

6.  Mere  Addition  of  Words  Showing 

Intention   to     Exclude    Rights    of 
Husband  Insufficient. 

The  mere  addition  of  the  words,  "so 
that  neither  said  property  nor  its  pro- 
ceeds shall  be  liable  for  the  contracts 
or  debts  of  the  husband"  is  not  suffi- 
cient. They  are  merely  added  ex 
abundanti  cautela  to  exclude  the  rights 
of  the  husband,  not  to  limit  the  powers 
of  the  wife.  Averett  v.  Lipscombe,  76 
Va.  404;  Christian  v.  Keen,  80  Va.  369. 


7.  Expression  of  One  Mode  of  Aliens- 
tion— E£Fect. 

a.  Old  Rule. 

A  feme  covert,  holding  separate 
property  in  real  estate  by  deed  or  will 
prescribing  a  peculiar  mode  of  disposi- 
tion (in  this  case  by  will)  could  not 
dispose  of  it  in  any  other  mode,  al- 
though the  deed  or  will  does  not  neg- 
ative such  other  mode  expressly,  on  the 
ground  that  the  intention  of  such  a 
provision  was  to  guard  against  im- 
providence of  the  wife.  Williamson  v. 
Beckham,  8  Leigh  20. 

In  McClintic  v.  Ocheltree,  4  W.  Va. 
249,  although  the  rule  in  Williamson  v. 
Beckham,  8  Leigh  20,  was  expressly 
approved,  yet  it  was  mere  dictum, 
since  in  the  latter  case  it  was  held, 
that  the  expression  of  one  method, 
was  the  exclusion  of  all  other  methods 
of  alienation,  although  in  general  the 
separate  estate  might  have  been  so 
aliened,  while  in  the  principal  case  it 
was  applied  merely  to  the  extent  that 
a  designated  method  did  not  confer  the 
power  to  alienate  by  will,  a  method 
which  it  was  expressly  said,  was  not 
incident  to  equitable  separate  estates 
at  that  time  or  till  the  Code  of  1849. 

b.  Disapproved  in  Later  Cases. 

In  Lee  v.  Bank,  9  Leigh  200,  the  rule 
of  "expressio  unius  est  exclusio  al- 
terius"  was  disapproved  in  its  general 
application  to  the  separate  real  estate 
of  a  married  woman,  and  it  was  held, 
that  an  express  power  of  disposition 
of  real  estate  by  will  in  a  particular 
manner  is  nothing  more  than  a  dispen- 
sation from  one  species  of  disability 
and  no  proof  of  an  intention  to  take 
away  existing  legal  rights.  In  this 
case,  however,  there  was  internal  evi- 
dence in  the  deed  that  in  giving  the 
married  woman  power  to  dispose  of 
the  estate  by  will,  it  was  not  the  inten- 
tion of  the  grantor  to  exclude  the 
power  to  convey  by  deed,  for  power 
was  expressly  given  her  to  direct  the 
trustee  to  sell  the  estate,  and  in  case 
of   sale,   the  trustee   to   hold    the    pro- 
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ceeds,  subject  to  her  separate  use  and 
order,  this  being  held  to  take  away  the 
force  of  the  argument  in  Williamson 
V.  Beckham,  8  Leigh  20. 

"It  was  contended,  that  the  grant  of 
a  power  to  convey  in  one  mode,  indi- 
cates an  intention  to  prohibit  all  other 
modes  of  alienation;  on  the  principle 
that  exprcosio  unius  est  exclusio  al- 
terius.  This  is  the  great  argument  re- 
lied upon,  in  cases  of  separate  per- 
sonal property;  and  there  may  be  some 
plausibility  in  it,  when  applied  to  such 
property.  We  have  seen,  that  where 
personal  property  is  the  subject,  the 
mere  grant  of  a  separate  estate,  noth- 
ing being  said  as  to  the  power  of  dis- 
position, gives  the  wife  the  power  of 
alienation  in  any  mode  she  may  please, 
as  if  she  were  a  feme  sole.  It  might, 
therefore,  be  said  with  some  appear- 
ance of  reason,  that  the  express  grant 
of  a  power,  which  the  wife  would  have 
had  without  the  express  grant,  indi- 
cates an  intention  to  confine  her  to 
that  power;  since  the  express  grant 
would  otherwise  be  superogatory. 
How  far  this  argument  may  be  con- 
clusive in  cases  of  personal  property, 
it  is  not  necessary  to  decide  in  this 
case;  for  this  is  a  case  of  real  estate. 
I  will  observe,  however,  that  there  has 
been  some  conflict  of  opinion,  among 
the  judges  of  the  English  courts,  upon 
the  force  of  this  argument  when  ap- 
plied to  personal  property;  and  I  am 
decidedly  of  opinion,  that  the  weight 
of  authority  is  against  the  argument." 
Lee  V.   Bank,  9   Leigh  200,  208. 

The  decision  in  Williamson  v.  Beck- 
ham was  expressly  approved,  however, 
on  the  ground  that  the  deed  in  this 
case  in  one  clause  gave  the  wife  abso- 
lute power  of  alienation,  to  be  exer- 
cised, however,  after  the  death  of  her 
husband  and  in  another  clause  power 
to  dispose  of  it  b^-  will,  manifestly 
meaning  before  the  death  of  her  hus- 
band, so  that  the  maxim  exclusio  unius, 
etc.,  would  well  apply  to  the  wife's 
power  of  alienation  before  her  hus- 
band's   death.     Tucker,    P.,    dissenting 


and  reiterating  his  opinion  as  expressed 
in  Williamson  v.  Beckham,  8  Leigh  20. 

In  Woodson  v.  Perkins,  5  Gratt.  345, 
where,  in  the  deed  of  settlement,  the 
wife  was  invested  with  the  full  power 
of  disposing  of,  or  charging  her  per- 
sonal estate  to  all  intents  and  pur- 
poses as  if  she  were  a  feme  sole,  and 
a  subsequent  clause  empowered  the 
trustee  to  convey  the  property  se- 
cured by  said  deed  in  such  manner  as 
she  should  from  time  to  time,  notwith- 
standing her  coverture,  by  writing 
under  her  hand  and  seal,  attested  by 
three  or  more  credible  witnesses,  or 
by  her  last  will  and  testament,  direct, 
it  was  held,  that  this,  though  it  may 
have  enlarged  her  power,  did  not 
operate  to  restrain  or  bind  the  gen- 
eral power  of  disposition  which  she 
retained  over  her  personal  estate  by 
the  terms  of  the  former  clause.  Lee 
V.  Bank,  9  Leigh  200. 

In  Frank  v.  Lilienfeld,  33  Gratt.  377, 
where  the  amplest  powers  were  con- 
ferred on  the  wife,  over  the  whole  of 
her  separate  estate,  by  express  terms, 
but  a  later  clause  directed  a  particular 
method  by  which  she  might  alienate 
the  proeprty,  viz.,  by  a  writing  in  the 
nature  of  a  will,  or  by  direction  to  the 
trustees,  in  writing  and  executed  with 
certain  formalities,  it  was  held,  that,  as 
a  large  part  of  the  estate  consisted  of 
a  stock  of  goods,  and  it  was  plainly  the 
intention  of  the  grantor  that  the  busi- 
ness should  be  carried  on,  it  could  not 
have  been  intended  that  the  two  par- 
ticular modes  of  alienation  should  be 
exclusive  of  all  others,  since  that  con- 
struction  would  be  impracticable. 

c.  Present  Rule. 

Where  tb**  instrument  creating  the 
separate  estate  prescribes  one  mode  of 
alienation  by  the  wife,  the  prescribing 
of  that  mode  is  not  to  be  construed  as 
an  intention  to  exclude  alienation  by 
her  in  any  other  manner,  unless  an 
intention  to  do  so  can  be  clearly 
gathered  from  the  face  of  the  instru- 
ment   Price  V.  Planters'  Nat.  Bank,  92 
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Va.  468,  23  S.  E.  887;  vSmith  v.  Fox, 
82  Va.  763.  1  S.  E.  200;  Radford  v, 
Carwile>  13  W.  Va.  572,  682;  Wem- 
bcrg  V.  Rempe,  15  W.  Va.  S:>9. 

A  Question  of  Construction. — But 
after  all  it  is  a  question  r.f  construc- 
tion to  be  determined  on  the  par- 
ticular facts  and  circumstances  of  each 
case,  remembering  that  while  in  the 
creation  of  a  separate  estate,  restric- 
tion on  the  power  of  alienation  express 
or  implied  may  be  inferred,  the  in- 
tention to  do  so  must,  in  either  case, 
be  clear.  Christian  v.  Keen,  80  Va. 
369;  Green  v,  Clairborne,  83  Va.  386, 
5  S.  E.  376. 

In  this  effort  the  court  will  be  guided 
by  the  paramount  rule  which  requires 
that  in  the  construction  of  every  in- 
strument, it  must  be  so  construed  as, 
if  possible,  to  give  effect  to  every  part 
of  it,  and  in  order  to  discover  the  in- 
tention of  the  parties,  it  will  look,  not 
only  to  the  terms  of  the  instrument, 
but  to  the  subject  matter  and  the  sur- 
rounding circumstances.  While,  there- 
fore, the  maxim  can  be  no  longer  al- 
lowed the  controlling  force  which 
seems  to  have  been  accorded  it  in  Wil- 
liamson V.  Beckham,  8  Leigh  20,  in 
determining  the  mode  to  be  observed 
by  the  wife  in  the  disposition  of  the 
property  settled  to  her  separate  use, 
the  fact  that  a  particular  mode  has 
been  prescribed  may  still  be  looked  to 
as  one  circumstance  tending  to  show 
the  extent  of  the  powers  of  alienation 
given  her.  Green  v,  Claiborne,  83  Va. 
386,  5   S.   E.   376. 

When  power  is  given  a  married 
woman  to  dispose  of  her  real  estate 
by  written  direction  to  the  trustee,  this 
method  is  not  exclusive  of  the  methods 
incident  by  the  general  law  to  such 
estate,  in  the  absence  of  anything  in 
the  deed  or  the  surrounding  circum- 
stances to  warrant  such  a  conclusion, 
the  property  being  given  for  her  ex- 
clusive benefit,  and  its  management  and 
control  not  being  confided  to  the  trus- 
tee.    Christian  v.  Keen,  80  Va.  369. 


8.  Sale  to  Satisfy  Existing  Lien. 

Although  a  deed  of  marriage  settler 
ment  provides  that  the  subject  shall 
not  be  sold  except  for  the  purpose  of 
reinvestment,  if,  at  the  time  of  the 
settlement  it  is  already  subject  to  a 
lien,  it  is  not  a  violation  of  the  settle- 
ment for  the  trustee  and  the  beneficiary 
and  her  husband  to  sell  the  subject, 
for  the  purpose  of  paying  off  said  lien 
and  holding  the  balance  to  the  use  of 
the  settlement,  and,  to  the  extent  it 
is  so  applied,  it  is  a  valid  payment  in 
so  far  as  the  purchaser  is  concerned, 
but  he  is  liable  for  any  sum  not  so 
applied,  the  deed  showing  on  its  face 
the  existence  of  the  lien.  Parker  v, 
Clarkson,  4  W.  Va.  407. 

Nor  are  children  of  the  married 
woman  necessary  parties  to  a  suit  to 
subject  to  the  lien  of  judgments 
against  the  purchaser.  Parker  v,  Clark- 
son,  4  W.  Va.  407. 

E.  EFFECT  OF  STATUTE. 

1.  In  West  Virginia. 

The  first  and  fourth  sections  of  the 
married  woman's  act  of  April  1st,  1869, 
provide    that    the     equitable    separate 
estate   of  a  married   woman   shall    re- 
main her  sole   and   separate   property, 
as  if  she  were  a  single  woman  and  in 
no  way  be  subject  to  the  control  of  her 
husband  or  be  liable  for  his  debts,  and 
evidently   comtemplate  the   speedy    ex- 
tinguishment   of    such    equitable    sepa- 
rate  estates,  and   make  all   that    come 
into    existence  after     that     date     stat- 
utory; making  it  her  sole  and  separate 
property,    as    if    she     were     a    singrle 
woman,   subject   to   but  one   restraint, 
that  she  shall  not  sell  and  convey  her 
real  estate,  without  her  husband   join- 
ing in  the  deed,  unless   she  be   living 
separate  and  apart  from  her  husband. 
Dulin  V,  McCaw,  39  W.  Va.  721,  20  S. 
E.  681. 

2.  In  Virginia. 

Whether  a  separate  estate  is  equita- 
ble or  statutory  must  be  determined 
from  the  language  and  provisions  of 
the  instrument  to  be  construed  in  each 
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case.  If  the  instrument  grants  powers 
or  imposes  restrictions  not  granted  or 
imposed  by  the  statute,  but  which  are 
yet  consistent  with  the  rules  and  prin- 
ciples of  equity,  the  estate  will  be  con- 
strued to  be  an  equitable  and  not  a 
statutory  separate  estate;  and  that 
which,  prior  to  the  passage  of  the 
"married  woman's  act,"  was  held  to  be 
an  equitable  separate  estate  retains 
that  character,  is  controlled  by  the 
provisions  of  the  settlement  by  which 
it  was  created,  and  is  governed  by  the 
rules  and  principles  applicable  to  such 
estates.  Jones  v,  Jones,  96  Va.  748,  32 
S.  E.  463, 

In  the  act  of  March  14th,  1878,  the 
word  *'not"  was  inadvertently  omitted 
in  the  second  section  of  said  act  in  the 
sixteenth  line  from  the  top,  between 
the  word  "are"  and  "in"  and  so  cor- 
rected said  act  recognizes  and  pre- 
serves the  old  equitable  separate 
estate.  Hutchings  v.  Commercial 
Bank,  91  Va.  68,  20  S.  E.  950. 

II.  Statutory  Separate  Estate. 

A.  WHAT  CONSTITUTES. 
1.  In  Virginia, 
a.  Generally. 

The  first  section  of  the  "married 
women's  act"  secures  a  separate  estate 
to  the  woman  in  the  property  owned 
by  her  at  the  time  of  the  marriage,  and 
the  rents,  issues  and  profits  thereof, 
and  also  in  the  property  acquired  by 
her  during  marriage  as  a  separate  and 
sole  trader,  while  the  second  section 
secures  to  her  such  separate  estate  in 
all  property  acquired  by  her  after  and 
during:  marriage  in  any  of  the  modes 
designated  in  that  section.  Williams 
V.  Lord,  75  Va.  390. 

This  act  of  April  4th,  1877,  made 
radical  changes  in  the  legal  capacity 
and  property  rights  of  married  women 
in  Virginia.  By  it  she  became  the  ab- 
solute owner  of  all  the  real  and  per- 
sonal property  "which  she  shall  own 
at  the  time  of  marriage  and  the  rents, 
issues    and   profits   thereof,"   and    also 


of  all  the  real  and  personal  property  or 
estate  thereafter  acquired  in  any  of 
the  following  modes:  That  is,  "by 
gift,  grant,  purchase,  inheritance,  de- 
vise or  bequest,"  or  as  a  separate  and 
sole  trader,  subject  only  to  curtesy 
consummate  in  her  husband  in  the 
event  that  all  the  prerequisites  shall 
exist,  and  he  shall  survive  the  wife. 
Alexander  v.  Alexander,  85  Va.  333,  7 
S.    E.   335. 

The  Married  Woman's  Act  of  April 
4,  1887,  secures  to  a  married  woman 
not  only  property  acquired  by  her  as 
a  sole  trader,  but  any  property  ac- 
quired after  the  date  of  that  act, 
whether  by  gift,  grant,  purchase,  in- 
heritance, devise  or  bequest,  hence 
debts  secured  by  a  deed  of  trust,  pur- 
chased by  her,  constitute  a  part  of  her 
^epa^ate  estate.  Williams  v.  Lord,  75 
Va.  390. 

The  common-law  rights  of  the  par- 
ties remain  intact,  except  so  far  as 
they  are  affected  by  the  statute.  While 
the  words  "all  real  and  personal  estate" 
are  most  general,  and  clearly  include 
damages  for  a  tort  the  statute  having 
designated  the  modes  by  which  it 
must  be  acquired,  it  has  excluded  all 
other  modes  of  acquisition,  and  the 
statute  will  apply  to  none  other  than 
such  property  as  has  been  acquired  in 
the  prescribed  modes.  Norfolk,  etc., 
R.  Co.  V.  Prindlc,  82  Va.  122. 

Money  collected  by  the  husband  on 
demands  due  the  wife  after  the  pas- 
sage of  the  Married  Woman's  Act  of 
April  4,  1887,  is  the  separate  estate  of 
the  wife.  Riggan  v.  Riggan,  93  Va.  78^ 
24   S.   E.  920. 

So  a  bond  acquired  by  assignment 
for  value.  Tate  v.  Perkins,  85  Va.  169,. 
7  S.  E.  328. 

To  Be  Construed  Liberally.— This 
act  being  obviously  an  enabling  act,, 
should  not  be  construed  strictly,  as  in 
derogation  of  the  common  law,  nor 
technically,  but  fairly,  so  as  to  carry 
out  the  intention  of  the  legislature, 
which  is  to  secure  to  the  feme  covert, 
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as  separate  estate,  free  from  the  debts, 
liabilities  and  disposal  of  the  husband, 
all  of  the  property  acquired  at  the 
times  and  in  the  ways  pointed  out  in 
said  act,  and  not  in  anywise  to  affect 
or  change  the  personal  relations  of  hus- 
band and  wife  which  enter  into  the 
status  of  marriage.  Alexander  v. 
Alexander,   85  Va.   353,  7   S.   E.  335. 

Docs  Not  Impair  Vested  Rights.— 
Xor  do  we  perceive  that  there  is  any- 
thing in  the  act  which  necessarily  im- 
pairs any  vested  right.  For,  whilst  the 
inevitable  effect  of  any  fair  construc- 
tion of  the  act  is  to  destroy  curtesy 
initiate  and  to  deprive  the  husband  of 
the  right  to  reduce  the  choses  in 
action  of  the  wife,  including  herein  a 
legacy  or  distributive  share,  into  pos- 
session, yet  it  is  believed  that  neither 
of  these  inchoate  rights  is  a  vested 
right  which  may  not  be  intercepted  by 
act  of  the  legislature  and  taken  from 
the  husband.  In  Breeding  v.  Davis,  77 
Va.  639,  this  was  distinctly  held,  to  be 
the  case  as  to  curtesy  initiate  where 
the  land  descended  upon  the  wife  after 
the  passage  of  the  Married  Woman's 
Act.  Alexander  v.  Alexander,  85  Va. 
353,  7  S.  E.  335;  Keagy  v.  Trout,  85 
Va.   390.  7  S.   E.   329. 

Annual  Income. — ^The  annual  in- 
come of  a  married  woman's  separate 
estate  is  as  much  a  part  of  the  sepa- 
rate estate  as  the  corpus.  McDonald 
V.   Hurst,  86  Va.   885,   11   S.   E.   536. 

b.  Property  Acquired  before   April  4, 
1877. 

Property  acquired  by  a  married 
woman  prior  to  the  enactment  of  the 
"Married  Woman's  Act"  of  April  4, 
1877,  does  not  constitute  her  separate 
estate  under  that  act.  Salamone  v. 
Keiley,  80  Va.  86;  Crabtree  v.  Dunn, 
86  Va.  953,  11  S.  E.  1053. 

The  Married  Woman's  Act  of  April 
4,  1877,  only  secured  to  married 
women  property  thereafter  acquired, 
and  does  not  affect  the  husband's  mar- 
ital rights  in  her  property  acquired  be- 
fore that  date.     Beecher  v.  Wilson,  84 


Va.    813,    6  ,  S.    E.    209;   Salamone   v. 
Keiley,    80    Va.    86. 

So  of  the  amending  acts  of  1878 
(1876-77  and  1877-78).  Salamone  v. 
Keiley,  80  Va.  86. 

c.  Earnings  of  Wife. 

Under  the  original  Married  Woman's 
Act  of  AprU  4,  1877,  the  earnings  of  a 
married  woman,  not  a  sole  trader, 
constituted  no  part  of  her  separate 
estate.  It  was  not  until  the  1st  day 
of  May,  1888  (Code,  1887),  that  the 
words  "or  any  other  manner  whatever" 
were  added.  Grant  v,  Sutton,  90  Va. 
771,  19  S.  E.  784;  Breeding  v.  Davis, 
77  Va.   639. 

Money  Saved  by  the  Wife. — Money 
"saved  by  the  wife  by  her  own  extra- 
ordinary exertions"  prior  to  the  enact- 
ment of  the  Code  of  Virginia,  1887, 
which  added  the  words  "or  in  any 
other  manner  whatever"  to  the  sources 
originally  designated  in  the  "Married 
Woman's  Act"  of  April  4,  1887,  i.  e., 
"gift,  grant,  purchase,  inheritance,  de- 
vise, or  bequest,"  was  not  acquired  by 
any  of  the  means  which  would  make  it 
her  separate  estate,  so  that  in  the  ab- 
sence of  any  averment  in  her  answer 
that  the  wife  was  a  sole  trader,  such 
property  would  belong  to  the  hus- 
band. Grant  v.  Sutton,  90  Va.  771,  19 
S.  E.  784. 

As  Sole  Trader. — But  property  &>^- 
quired  by  a  married  woman,  since  the 
passage  of  the  married  woman's  act 
of  18^7,  with  the  proceeds  of  a  board- 
ing house,  carried  on  with  her  hus- 
band's consent,  is  her  separate  estate. 
Alexander  v.  Alexander,  85  Va.  353,  7 
S.  E.  335. 

A  married  woman  has  the  right  to 
engage  in  business  on  her  own  account, 
for  her  separate  use  and  benefit  in  the 
same  manner  as  if  she  were  unmarried, 
and  the  products  of  such  business  are 
her  separate  estate,  except  that  she 
can  not  become  a  partner  of  her  hus- 
band. She  can  employ  her  husband, 
however  as  agent  to  manage  such 
business.     Catlett  v,  Alsop,  99  Va.  080, 
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40  S.  E.  34.    See  also,  Farley  v.  Tillar, 
81  Va.  275. 

d.  Policy  of  Insurance. 

By  the  act  of  assembly  "secnring  to 
married  women,  on  conditions,  all 
property  acquired  by  them  before  or 
after  marriage,"  approved  April  4, 
1877,  a  policy  of  insurance  payable  to 
a  married  woman  is  her  property  for 
her  sole  and  separate  use,  and  she  may 
bequeath  the  same  as  if  she  were  un- 
married, and  it  is  not  liable  to  the 
debts  or  liabilities  of  her  husband.  He 
has  no  interest  in  it  whatever,  and  it 
is  in  no  way  subject  to  his  control. 
Hayes  v.  Virginia  Mut.  Prot.  Ass'n,  76 
Va.  225. 

e.  Damages. 

(1)  To  Separate  Real  Estate. 

Damages  awarded  to  a  married 
woman  by  commissioners  for  a  right  of 
way  for  a  railroad  over  her  land  after 
the  passage  of  the  *M  rried  Woman's 
Act"  is  a  part  of  her  statutory  separate 
estate.  Alexander  v.  Alexander,  85 
Va.  353,  7  S.  E.  335. 
<«)  For  Tort  to  Wife. 

Damages  for  a  tort  to  the  person  of 
a  married  woman  recovered  in  n  joint 
action  by  husband  and  wife  belong  to 
the  husband  and  are  not  the  separate 
estate  of  the  wife  under  the  "Married 
Woman's  Act,"  April,  1877,  since  prop- 
erty thus  acquired  is  not  included  in 
any  of  the  modes  of  acquisition  enu- 
merated in  the  statute,  "gift,  grant,  pur- 
chase, inheritance,  devise  or  bequest." 
Norfolk,  etc.,  R.  Co.  v.  Prindle,  82  Va. 
122. 

Code,  1887.— But,  Dy  §  2284,  Va. 
Code,  1887,  damages  recovered  by  a 
married  woman  for  any  wrong  to  he-. 
are  her  separate  estate.  Norfolk,  etc., 
R.  Co.  V.  Dougherty,  92  Va.  372,  23  S. 
E.  777. 

f.  Chose  in  Action  Reduced  to  Posses- 
sion after  April  4th,  1877. 

The  word  "acquired"  in  the  "Mar- 
ried Woman's  Act"  refers  to  the  actual 
possession  and  control  of  the  prop- 
erty, not  the  acquisition  of  mere  title, 


so,  where  a  feme  sole  becomes  entitled 
to  a  legacy,  and  marries,  both  before 
the  passage  of  the  act,  though  she 
loans  the  legacy  out,  if  she  does  not 
actually  get  possession   till  after  April 

4,  1877,  the  legacy  will  be  held  her 
separate  estate.  Alexander  v.  Alexan- 
der, 85  Va.  353,  7  S.  E.  335. 

So  where  the  wife  is  entitled  to  a 
distributive  share  prior  to  April  4, 
1877,  but  the  husband  does  not  reduce 
it  into  possession  till  after  that  date, 
it  is  the  wife's  separate  property  and 
the  husband's  rights  are  cut  off.  Keagy 
V.   Trout,  85  Va.  390,  7  S.  E.  329. 

2.  In  West  Virginia, 
a.  Generally. 

The  Married  Woman's  Act  of  April 
1st,  1869,  makes  the  property  of  all 
women  married  after  that  date,  and  all 
property  real  or  personal  accruing  after 
that  date  to  women  already  married, 
statutory  separate  estate.  .  Dulin  v, 
McCaw,  39  W.  Va.  721,  20  S.  E.  681; 
Holly  River  Coal  Co.  v.  Howell,  36  W. 
Va.  489,  15  S.  E.  214;  Jones  v.  Thorn, 
45  W.  Va.  186,  32  S.  E.  173;  Waldron 
V.  Harvey,  54  W.  Va.  608,  46  S.  E, 
G03;  Cecil  v,  Clark,  44  W.  Va.  659,  30 

5.  E.  216;  Randolph  v.  Casey,  43  W. 
Va.   289,   27   S.    E.   231. 

Any  assignment  of  property  to  a 
married  woman  in  West  Virginia  since 
April  1,  1869,  gives  her  a  separate 
estate;  nothing  but  a  simple  convey- 
ance or  assignment  being  necessary. 
Williamson  v.  Russell,  18  W.  Va.  612. 

Or  where  she  pays  for  it  out  of  her 
separate  means.  Walker  v.  Peck,  39 
W.  Va.  325,  19  S.  E.  411. 

A  separate  estate  under  the  third 
section  of  chapter  66  of  the  Code  of 
West  Virginia  is  created  simply  by  a 
conveyance  of  land  to  her,  though  it  is 
not  conveyed  for  her  sole  and  separate 
use.  Radford  v.  Carwile,  13  W.  Va. 
572,  684;  Johnson  v.  Sanger,  49  W.  Va. 
405,  38  S.   E.  645. 

Where  property  is  purchased  with 
money  furnished  by  a  third  party  for 
the   benefit   of   a    married   woman     ^r 
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with  the  proceeds  of  her  separate 
estate,  such  property  will  be  her  sep- 
arate estate  and  not  liable  for  her 
husband's  debts.  Atwood  v.  Dolan,  34 
W.  Va.  563,  12  S.  E.  688.  See  also, 
Board  of  Education  v.  Mitchell,  40  W. 
Va.  431,  21  S.   E.  1017. 

b.  Property  Previously  Acquired. 
Property    conveyed     to    a     married 

woman  prior  to  the  enactment  of  the 
married  woman's  law  and  which  was 
not  her  separate  estate,  as  the  law 
chen  was,  is  not  converted  into  sepa- 
rate property  by  said  act.  Laughlin 
V.  Fream,  14  W.  Va.  322;  Laidley  v. 
Central  Land  Co.,  30  W.  Va.  505,  4 
S.   E.  705. 

c.  Legal,  Not  Equitable,  Estate. 
Chapter    66    of    the    West    Virginia 

Code  confers  upon  a  married  woman 
a  legal,  not  an  equitable,  estate. 
Mathews  V.  Greer,  21  W.  Va.  694. 

d.  Land  Equitably  Converted  into  Per- 

sonalty after  the  Statute. 
Though  land  has  been  converted 
into  personalty  under  a  decree  of  court, 
since  the  passage  of  the  Code  of  1868, 
it  retains  its  character  of  realty  and 
does  not  become  the  separate  estate 
of  the  married  woman.  Pickens  v. 
Kniseley,  36  W.  Va.  794,  15  S.  E.  997. 

c.  Chose  in  Action  Not  Previously  Re- 
duced to  Possession. 

Although  a  married  woman  became 
.entitled  to  a  legacy  prior  to  the  enact- 
ment of  chapter  66  of  the  Code,  to-wit, 
April  1,  1869,  still,  if  the  husband  did 
not  reduce  such  chose  in  action  to  pos- 
session prior  to  that  date,  it  becomes 
the  wife's  separate  property.  Trapnell 
V.  Conklyn,  37  W.  Va.  242,  16  S.  E.  570. 

f.  Trust  Estates. 

A  conveyance  of  real  estate  to  the 
use  of  a  married  woman  subsequent  to 
the  enactment  of  the  Code  of  1868, 
created  a  separate  estate  in  the  wife, 
and  carried  with  it  the  full  jus  dispon- 
endi,  provided  the  form  required  by 
the  statute  was  used.  Johnson  v.  San- 
ger, 49    W.  Va.  405,  38  S.  E.  645. 


g.   Property  Purchased  on  Credit. 

Property  purchased  by  a  married 
woman  from  a  person  other  than  her 
nusband  is  her  separate  property,  al- 
though purchased  on  credit,  and  paid 
lor  out  of  profits  arising  from  its  use 
by  her,  and  although,  when  purchased, 
she  had  no  separate  estate.  Trapnell 
:•.  Conklyn,  37  W.  Va.  242,  16  S.  E.  570; 
Board  of  Education  v,  Mitchell,  40  W. 
Va.  431,  21  S.  E.  1017;  Stewart  v, 
Stont,  38  W.  Va.  478,  18  S.  E.  726. 

Where  a  conveyance  of  real  estate  is 
made  to  a  married  woman  by  a  per- 
son other  than  her  husband,  and  the 
purchase  money  therefor  is  paid  by 
the  wife,  partly  out  of  money  earned 
by  her  by  keeping  a  boarding  house, 
with  the  consent  of  her  husband,  he 
taking  no  part  in  said  business,  and 
furnishing  none  of  the  means  to  carry 
it  on,  partly  by  money  realized  by  her 
by  releasing  a  contract  which  she  had 
made  with  another  party,  and  partly 
with  money  borrowed  on  her  own  indi- 
vidual note,  she  is  entitled,  under  the 
statute^  to  hold  the  same  to  her  sole 
and  separate  use,  free  from  the  disposal 
of  her  husband,  and  not  liable  for  his 
debts.  Stewart  v.  Stout,  38  W.  Va. 
478,  18  S.   E.  726. 

Where  real  estate  is  conveyed  di- 
rectly to  a  married  woman  by  a 
vendor,  the  deed  showing  on  its  face 
that  the  consideration  for  said  real 
estate  is  to  be  paid  by  said  vendee  in 
deferred  payments,  said  vendee  execut- 
ing her  notes  to  the  vendor  for  said 
deferred  payments,  the  first  of  which 
payments  appears  to  have  been  made 
by  said  vendee  out  of  the  proceeds  of 
ice  gathered  and  put  up  on  said  land 
by  the  husband  of  vendee,  acting  as 
her  agent,  neither  said  ice,  nor  a  horse 
nor  other  property  purchased  with  the 
proceeds  of  said  ice,  should  be  held 
liable  to  be  levied  upon  and  sold  as 
the  property  of  said  husband  for  his 
debts,  since  it  is  the  separate  property 
of  the  wife.  Robinson  v,  Neill,  34  W» 
Va.  128.  11  S.  E.  999. 
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h.  Earnings  of  Wife. 

By  the  act  of  1893,  ch.  3,  §  12,  the 
wife's  earnings  are  now  her  separate 
property.  Board  of  Education  v.  Mit- 
chell, 40  W.  Va.  431.  21  S.  E.   1017. 

i.  Property  Employed  as  Sole  Trader. 
Under  §  13  (now  §  14),  of  chapter  66 
of  the  West  Virginia  Code,  a  married 
woman  living  separate  and  apart  from 
her  husband  and  carrying  on  a  trade 
or  business,  is  the  owner  of  the  prop- 
erty used  therein  and  the  profits 
thereof.  Trapnell  v.  Conklyn,  37  W. 
Va.  242,  16  S.  E.  570. 

j.  Profits   of   Business. 

A  married  woman  owning  separate 
estate  and  living  with  her  husband, 
though  she  may  not  engage  in  busi- 
ness generally,  may  employ  such 
estate  in  business  to  which  it  is 
adapted,  and  through  her  labor  and 
skill  enter  into  the  employment  of  such 
estate,  the  profits  are  her  separate 
estate  as  also  any  property  purchased 
therewith.  Trapnell  v.  Conklyn,  37  W. 
Va.  242,  16  S.  E.  570;  Carey  v.  Burruss, 
20  W.  Va.  571;  Board  of  Education  v. 
Mitchell,  40  W.  Va.  431,  21  S.  E.  1017. 

Section  13,  ch.  66,  Code,  1887,  §  14, 
Code,  1899,  providing  that  any  married 
woman  living  separate  and  apart  from 
her  husband,  may  carry  on  any  trade 
or  business,  relates  not  to  wives,  living 
with  their  husbands,  employing 
their  separate  estate  in  business, 
but  only  to  those  living  separate 
and  apart  from  their  husbands.  That 
section  does  not  prohibit  wives  living 
with  their  husbands  and  owning  sep- 
arate estate  from  engaging  with  it  in 
business.  Trapnell  v.  Conklyn,  37  W. 
Va.  242,  16  S.  E.  570;  Miller  v.  Peck, 
18  W.  Va.  75,  98. 

Under  §  3,  ch.  66,  W.  Va.  Code,  1868, 
a  married  woman  may  engage  in  busi- 
ness for  the  purpose  of  preserving  and 
increasing  her  separate  property,  al- 
though living  with  husband  and  by 
trade  or  sale  change  the  character  of 
her  personal  property  without  impair- 
ing   her     title    to   the    after-acquired 


property.  Miller  v.  Peck,  18  W.  Va. 
75;  Robinson  v.  Neill,  34  W.  Va.  128, 
11  S.  E.  999. 

k.  Profits  of  Boarding  House. 

Where  a  married  woman  keeps  a 
boarding  house  with  the  consent  of 
her  husband,  on  her  sole  credit,  her 
husband  having  no  connection  there- 
with, the  profits  are  her  separate 
estate,  and  not  liable  for  the  debts  of 
her  husband.  Stewart  v.  Stout,  38  W. 
Va.  478,  18  S.  E.  726. 

1.  Ownership  of  Property  NotAfifected 
by  Services  of  Husband. 

When  the  property  levied  upon 
under  an  execution  against  the  husband 
was  purchased  for,  and  in  the  name 
of,  the  wife  by  her  husband  as  her 
agent  with  money  given  her  Dy  her 
father,  the  husband  having  bestowed 
only  his  time,  attention  and  labor  in 
converting  the  timber,  so  purchased 
with  her  said  money,  into  oil  barrel 
heads  and  also  having  given  the  serv- 
ice of  his  horse  in  the  handling  thereof, 
the  resulting  property  is  still  the  wife's 
and  can  not  be  levied  on  under  such 
execution.  If  she  was  indebted  to  her 
husband  for  his  labor  and  agency  and 
for  the  labor  of  his  horse,  the  proper 
remedy  of  the  husband's  creditor  would 
be  to  suggest  her  as  having  property 
of,  or  owing  money  to,  her  husband. 
Miller  v.  Peck,  18  W.  Va.  75. 

As  to  Separate  Estate. — If  there  is 
not  established  a  want  of  bona  fides, 
her  business  may  be  done  through  her 
husband  as  her  agent;  and  all  accre- 
tions, accumulations,  or  appreciation 
in  the  value  of  her  separate  estate  re- 
sulting from  handling  or  exchanging 
the  same,  enure  to  the  benefit  of  the 
wife,  without  regard  to  the  question  of 
coverture.  He  was  her  agent,  and  "qui 
facit  per  alium  facit  per  sc."  The  law 
of  agency  is  not  changed  by  reason 
of  the  marital  relation,  and  it  follows 
that  the  agent  can  not  in  the  execution 
of  his  duties  as  such,  obtain  any  tangi- 
ble interest  in  the  property  in  his 
charge.     Miller  v.  Peck,  18  W.  Va.  75; 


186 


Separate  Estate  of  Married  Women 


Camden  v.  Hiteshew,  23  W.  Va.  236; 
Robinson  v.  Neill,  34  W.  Va.  128,  11 
S.  E.  999;  Atwood  v,  Dolan,  34  W.  Va. 
563^  12  S.  E.  688;  Trapnell  v.  Conklyn, 
37  W.  Va.  242,  243,  16  S.  E.  570;  Board 
of  Education  v.  Mitchell,  40  W.  Va. 
431,  21  S.  E.  1017. 

The  married  relation  does  not  pre- 
vent the  husband  from  acting  as  his 
wife's  agent  in  managing  her  separate 
estate,  Trapnell  v.  Conklyn,  37  W. 
Va.  242,  16  S.  E.  570;  Board  of 
Education  v.  Mitchell,  40  W.  Va.  431, 
21  S.  E.  1017. 

m.  Wife  Entitled  to  Rents,  ProfitB  and 
Possession. 

A  married  woman  since  the  enact- 
ment of  chapter  66  of  the  Code,  is  en- 
titled to  the  rents  and  profits  and,  con- 
sequently, the  possession  of  her  sepa- 
rate estate  both  real  and  personal. 
Mathews  v.  Greer,  21  W.  Va.  694; 
Hall  V.  Hyer,  48  W.  Va.  353,  37  S.  E. 
594 

n.    Land    Conveyed    to    Husband    and 
Wife. 

The  conveyance  of  land  to  husband 
and  wife  since  April  1,  1869,  does  not 
create  an  estate  by  entirety,  but  a  joint 
tenancy,  and  the  wife's  interest  is  sep- 
arate estate.  The  joint  effect  of  §  18, 
ch.  71,  abolishing  survivorship  in  es- 
tates by  entirety  and  chapter  66,  relat- 
ing to  separate  estate  of  married 
women,  of  the  Code  of  1868  is  to 
abolish  estate  by  entirety.  The  hus- 
band is  not  entitled  to  sole  possession 
during  coverture,  but  has  curtesy  in 
his  wife's  half  after  her  death.  Mc- 
Neely  v.  South  Penn  Oil  Co.,  52  W. 
Va.  616,  44  S.  E.  508.  See  the  title 
HUSBAND  AND  WIFE,  vol.  7,  p. 
178. 

B.  POWER  OF  DISPOSITION. 

1.  Generally. 

A  wife  may  dispose  of  her  separate 
personal  estate,  or  the  proceeds  of  the 
sale  of  her  separate  real  estate,  in  any 
manner  she  pleases  Sbe  may  apply  it 
to  the  payment  of  her  husband's  debts, 


or,  if  she  chooses,  she  may  give  it  to 
her  husband.  McGinnis  v,  Curry,  13 
W.  Va.  29. 

And  the  rents  and  profits  of  her  sep- 
arate realty.  Williamson  v.  Cline,  40 
W.  Va.  194,  20  S.   E.  917. 

The  mere  fact  that  land  is  conveyed 
by  husband  and  wife  to  a  third  person, 
and  by  that  grantee  is  immediately  re- 
conveyed  to  the  husband,  does  not,  of 
itself  cause  a  presumption  of  fraud, 
undue  influence  or  imposition  on  the 
part  of  the  husband  or  cause  even  a 
suspicion  of  such  in  the  transaction, 
for  the  obvious  reason  that  title  to 
the  wife's  real  estate  can  in  no  other 
way  be  vested  in  the  husband.  Griffin 
V.  Birkhead,  84  Va.  612,  5  S.  E.  685. 

The  same  rules  apply  to  the  separate 
estate  of  a  married  woman  held  under 
the  third  section  of  ch.  66,  W.  Va. 
Code,  as  to  her  equitable  separate  es- 
tate, except  that  she  holds  the  legal, 
instead  of  the  mere  equitable  title  to 
such  estate,  she  can  devise  such  real 
estate  and,  if  living  separate  and  apart 
from  her  husband,  she  may  sell  and 
convey  her  real  estate  without  her 
husband  joining  in  the  deed  or  contract 
of  sale,  and  it  is  liable  for  all  her  debts 
contracted  while  she  was  so  living 
apart  from  her  husband.  Radford  v. 
Carwile,  13  W.  Va.  572.  See  ante, 
"Power  of  Disposition,"  I,  B. 

2.  Corpus  of  Realty, 
a.   Generally. 

A  married  woman  living  with  her 
husband  can,  under  the  West  Virginia 
statute,  convey  her  separate  real  es- 
tate by  joining  with  her  husband  and 
after  privy  examination  of  her,  in  pre- 
cisely the  same  manner,  as  is  required 
to  relinquish  her  interest  in  real  estate 
not  her  separate  property;  and  she  can 
convey  her  separate  real  estate  in  no 
other  manner.  Watson  v,  Michael,  21 
W.  Va.  568;  McMullen  v.  Eagan,  21 
W.  Va.  233;  Bennett  v.  Pierce.  45  W. 
Va.  654,  31  S.  E.  972.  See  the  title 
HUSBAND  AND  WIFE,  vol.  7,  p. 
178. 
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b.  When  Husband  Refuses  to  Jpin. 

If  the  husband  refuses,  or  is  incom- 
petent to  unite  in  the  conveyance  or 
disposal  of  her  separate  estate,  she 
may,  in  her  own  name,  or  by  her  next 
friend,  file  a  bill  in  equity.  Hayes  v. 
Virginia  Mut.  Prot.   Ass'n,  76  Va.  225. 

c.  Equitable  Estates. 

(1)  Generally. 

It  is  equally  clear  that  a  married 
woman  who  has  the  equitable  title  to 
real  estate,  whether  she  has  in  it  a 
separate  estate  or  not,  can  effect  such 
real  estate  by  a  conveyance  or  spe- 
cific lien  created  by  deed,  when  her 
husband  unites  with  her  in  such  deed 
and  when  she  executes  and  acknowl- 
edges it  with  him  for  recordation,  after 
privy  examination,  and  she  can  in  no 
other  way  convey  her  separate  real 
estate  to  which  she  has  an  equitable 
title.  Moore  v.  Ligon,  22  W.  Va.  292; 
S.  C,  30  W.  Va.  146,  3  S.   E.  572. 

When  a  trustee  held  real  estate  for 
the  use  of  a  married  woman  prior  to 
the  act  of  1891,  by  uniting  with  her 
husband,  she  could  alien  the  land  and 
compel  the  trustee  to  unite  in  the 
deed,  or  the  purchaser  under  a  deed 
from  herself  and  husband  could  do  so, 
even  if  the  statute  of  uses  did  not  ex- 
ecute the  use  to  the  possession  and 
confer  legal  title  upon  her.  This  was 
true  both  under  the  married  woman's 
act  and  the  principle*  of  equity.  John- 
son V.  Sanger,  49  W.  Va.  405,  38  S. 
E.  645. 

(2)  Act  of   1891. 

By  Statute  in  West  Virginia  Trustee 
Must  Join  in  Conveyance. — Under  §  4, 
ch.  66,  Code,  1891,  a  conveyance  by  a 
wife  and  husband  of  land  held  by  a 
trustee  in  trust  for  the  wife  was  in- 
valid, the  trustee  not  joining  in  it. 
Johnson  v.  Sanger,  49  W.  Va.  405,  38 
S.  E.  645. 

Under  the  act  of  1891,  a  married 
woman  could  only  convey  property 
held  in  trust  for  her,  by  an  order  of 
court  as  provided  by  that  statute  or 
by  the  trustee  uniting  with  her.    John- 


son V.  Sanger,  49  W.  Va.  405,  38  S.  E. 
645. 

The  clause  of  §  4,  ch.  66,  Code,  1891, 
requiring  a  trustee  holding  land  for 
the  use  of  a  married  woman  to  join 
her  in  its  conveyance,  applied  to  con- 
veyances to  a  trustee  vesting  the  es- 
tate before  the  enactment  of  that 
clause,  except  those  made  before  the 
constitution  of  1872.  Johnson  v.  San- 
ger, 49  W.  Va.  405,  38  S.   E.   645. 

But  as  to  land  conveyed  to  a  trustee 
for  the  use  of  a  married  woman  prior 
to  the  adoption  of  the  constitution  of 
1872  giving  the  legislature  power  to 
"pass  such  laws  as  may  be  necessary 
to  protect  the  property  of  married 
women  from  the  debts,  liabilities  and 
control  of  their  husbands,"  the  act  of 
1891  is  in  contravention  of  the  state 
and  federal  constitution  as  a  depriva- 
tion of  property  without  due  process 
of  law  and  void,  and  a  conveyance  by 
the  married  woman  and  her  husband 
without  the  joinder  of  the  trustee 
therein  will  pass  title.  Johnson  v. 
Sanger,  49  W.  Va.  405,  38  S.  E.  645. 

But  the  act  of  1891  was  so  far  re- 
troactive that  it  applied  to  conveyances 

j  of    real   estate   in   trust   for   a   married 
woman  vesting  subsequent  to  the  adop- 

1  tion    of   the    constitution    of    1872,    and 
made    subsequent   to    the   act   of    1891, 

'  but  not  to  conveyances  made  prior  to 
1891.     Johnson   v.   Sanger,   49   W.   Va. 

!  405,  38  S.  E.  645. 

The  act  of  1891  is  complied  with, 
however,  by  a  subsequent  deed  by  the 
trustee  confirming  the  deed  by  the 
married  woman  and  her  husband,  he 
need  not  join  in  the  original  deed. 
Johnson  v.  Sanger,  49  W.  Va.  405,  38 
S.    E.   645. 

(3)  Act  of  1891   Repealed. 

This  act  of  1891  is  repealed  by  its 
omission  in  the  act  of  1893  re-enacting 
chapter  66  of  the  Code. 

d.  Easements. 

A  married  woman,  being  entitled  to 
the  rent,  issues  and  profits  of  her  sep- 
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arate  estate,  by  §  1,  ch.  66,  W.  Va. 
Code,  1887,  may  grant  an  easement 
to  be  enjoyed  in  her  separate  estate, 
such  as  the  right  to  construct  and  op- 
erate a  tramway  across  said  land. 
Tufts  V.  Copen,  37  W.  Va.  623,  16  S. 
E.  793. 

The  power  to  acquire  the  rents,  is- 
sues and  profits  of  her  separate  real 
estate,  impliedly  authorizes  a  married 
woman  to  contract  in  relation  thereto. 
Tufts  V,  Copen,  37  W.  Va.  623,  16 
S.   E.   793. 

Husband  Need  Not  Join. — The  grant 
of  such  an  easement  is  not  a  sale  or 
conveyance  of  her  lands  so  as  to  re- 
quire her  husband  to  join  with  her  in 
making  the  contract.  Tufts  v.  Copen, 
37  W.   Va.   623,   16   S.   E.  793. 

Grant  May  Be  Verbal. — A  married 
woman  may  grant  such  an  easement 
verbally.  Tufts  v,  Copen,  37  W.  Va. 
623,   16  S.    E.  793. 

e.  Married    Woman    Living    Separate 

and  Apart  from  Her  Husband. 

A  married  woman  living  separate 
and  apart  from  her  husband  may  con- 
vey her  separate  real  estate  by  her 
sole  deed,  but  the  deed  must  recite 
that  it  is  her  sole  and  separate  prop- 
erty and  that  she  is  living  separate 
and  apart  from  her  husband,  and  the 
certificate  of  acknowledgment  must 
state  that  these  facts  were  proven  to 
the  satisfaction  of  the  officer  taking 
the  same.  Bennett  v.  Pierce,  45  W. 
Va.  654,  31  S.  E.  972.  Sec  the  title 
HUSBAND  AND  WIFE,  vol.  7,  p. 
178. 

f.  Effect  of  Warranty. 

Applies  to   Separate   Estate  Also. — 

The  rule,  that  the  general  warranty  of 
a  married  woman  will  not  bind  her 
further  than  to  pass  her  estate  in  the 
land,  applies  as  well  where  the  land 
is  the  separate  estate  of  the  married 
woman  as  where  it  is  not.  Bennett  v. 
Pierce,  45  W.  Va.  654,  31  S.  E.  972. 
See  the  title  HUSBAND  AND  WIFE, 
vol.  7,  p.   178. 


g.  Inoperative  Deed— Effect  as  Con- 
tract 
So  a  deed  made  by  a  married  woman 
and  her  husband  to  her  separate  es- 
tate, though  ineffective  as  a  deed,  by 
reason  of  a  defective  acknowledgment^ 
will  be  enforced  as  a  valid  contract  to 
convey  the  subject  matter.  Virginia 
Coal,  etc.,  Co.  v.  Roberson,  88  Va.  116» 
13  S.  E.  350.  See  the  title  HUS- 
BAND AND  WIFE,  vol.  7,  p.  178. 

3.  Personalty. 

a.  Generally. 

A  deed  of  trust  of  the  separate  per- 
sonal estate,  need  not  be  executed 
with  the  formalities  required  by  §  4» 
ch.  73,  W.  Va.  Code,  which  only  apply 
to  conveyances  of  real  estate.  She 
may  convey  such  separate  personal 
property  in  the  same  manner  as  if 
she  were  a  feme  sole.  Osborn  v. 
Glasscock,  39  W.  Va.  749,  20  S.  E.  702. 

b.  Presumption  of  Gift    to    Husband. 
(1)  Generally. 

Where  the  husband  uses  the  wife's 
money,  the  presumption  is  that  she 
gave  it  to  him,  and  did  not  loan  it,  in 
the  absence  of  proof  that  it  was  under- 
stood to  be  loaned  and  that  then  and 
subsequently  they  both  regarded  it  as 
a  debt  and  intended  to  stand  to  each 
other  in  the  relation  of  debtor  and 
creditor.  Beecher  v.  Wilson,  84  Va. 
813,  6  S.  E.  209;  Throckmorton  v. 
Throckmorton,  9F  Va.  42,  22  S.  E. 
162.  Sec  also,  Smith  v.  Turley,  32  W. 
Va.  14,  9  S.  E.  46;  Osborn  v.  Throck- 
morton, 90  Va.  311,  18  S.  E.  285;  Ben- 
nett V,  Bennett,  37  W.  Va.  396,  16  S. 
E.  638;  McConville  v.  National  Valley 
Bank,  98  Va.  9,  34  S.  E.  891;  Crumrine 
V.  Crumrine,  50  W.  Va.  226,  40  S.  E. 
341;  Berry  v.  Wiedman,  40  W.  Va.  36» 
20  S.  E.  817,  52  Am.  St.  Rep.  866. 

While  a  bona  fide  loan  by  a  wife  to 
her  husband  out  of  her  separate  estate 
will  be  valid  in  equity,  yet  it  must  be 
a  loan,  an  indebtedness  by  express 
promise  of  repayment  made  at  the 
time  of  the  loan,  for  when  he  receives 
her  money,  no  implied  promise  of  re- 
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payment,  legal  or  equitable,  arises,  aa 
would  be  the  case  were  they  not  hus- 
band and  wife,  but  the  law  in  such 
cases  presumes  she  intended  a  gift. 
Bennett  v.  Bennett,  37  W.  Va.  396,  16 
S.  £.  638. 

If  a  wife  invests  the  proceeds  of  her 
separate  estate,  in  her  husband's  name, 
in  a  home  for  herself  and  the  family, 
this  investment  will  be  a  gift  to  him, 
and  no  resulting  trust  can  arise  to  her, 
nor  can  he  subsequently,  when  seri- 
ously embarrassed,  convey  property  to 
her  in  consideration  of  this  gift,  for- 
merly made  to  him.  McGinnis  v. 
Curry,   13  W.   Va.   29. 

Where  a  married  woman  directs  a 
sum  due  by  her  husband  to  a  certain 
firm  of  which  she  is  a  member  before 
marriage,  to  be  incorporated  with  and 
charged  to  her  private  account  with 
that  firm,  it  will  be  presumed  that  she 
intended  to  assume  its  payment  to  the 
exoneration  of  her  husband.  Brown- 
ing V,  Browning,  2  Va.  Dec.  710. 

Where  advancements  are  made  by 
their  wives  to  the  members  of  a  firm 
and  no  evidence  of  indebtedness  is 
taken  nor  anything  heard  of  the  mat- 
ter for  ten  years,  such  advancements 
will  be  held  as  gifts  to  the  husbands 
and  not  as  loans.  Maxwell  v.  Han- 
shaw,  24  W.  Va.  405. 

Where  previous  to  the  passage  of 
the  "married  woman's  act,"  a  husband 
purchases  real  estate  with  his  wife's 
money,  not  her  equitable  separate  es- 
tate, subsequent  statements  by  the 
husband  that  the  land  belonged  to  his 
wife,  and  was  bought  with  her  money, 
will  not  impress  a  trust  thereon  in  the 
wife's  favor.  Self-servient  declarations 
of  the  wife  to  that  effect  are  of  no  ef- 
fect. Jesser  v.  Armentrout,  100  Va. 
666.  42  S.  E.  681.  See  the  title 
FRAUDULENT  AND  VOLUN- 
TARY CONVEYANCES,  vol.  6,  p. 
540. 

Allowing  Property  to  Become  Indis- 
tms^uiflhably  Mixed  with  Husband's. — 
When  a  m-'rried  woman  permits  her 
separate    estate     to    become    indistin- 


guishably  mixed  with  the  property  of 
her  husband,  it  is  lost  to  her  as  sep- 
arate estate  as  to  her  husband's  cred- 
itors. Kimble  v.  Wotring,  48  W.  Va. 
412,   37   S.   E.  606. 

(8>  Resulting  Trust  in  Favor  of  Wife. 

Where  property  has  been  purchased 
with  the  wife's  money,  and,  without 
her  knowledge  or  consent,  the  deed  is 
made  in  the  husband's  name,  a  result- 
ing trust  arises  in  her  favor,  which 
will  be  enforced  by  a  court  of  equity. 
Standard  Mercantile  Co.  v.  Ellis,  48 
W.  Va.  309,  37  S.  E.  593;  Cale  v. 
Shaw,  33  W.  Va.  299,  10  S.   E.  637. 

Unless  it  is  shown  that  she  intended 
the  money  as  a  gift  or  loan  to  her  hus- 
band, the  establishment  of  which  fact 
devolves  on  the  husband,  or  those 
claiming  under  him.  Berry  v.  Wied- 
man,  40  W.  Va.  36,  20  S.  E.  817,  52 
Am.  St.  Rep.  866. 

Where  the  land  is  purchased  directly 
with  money  derived  from  the  wife's 
estate  and  the  deed  is  made  direct  to 
her,  even  though  the  title  bond  is  taken 
in  the  name  of  her  husband,  when  it 
does  not  appear  that  the  wife  ever 
knew  it  was  so  taken,  much  less  that 
she  assented  to  or  approved  of  its  be- 
ing so  taken,  the  presumption  of  a 
gift  to  the  husband  is  rebutted.  Even 
if  the  deed  had  been  made  to  her  hus- 
band, a  resulting  trust  would  have 
arisen  in  her  favor  and  a  court  of  eq- 
uity would  have  compelled  a  convey- 
ance of  the  legal  title  from  her  hus- 
band to  her.  Hamilton  v.  Steele,  22 
W.  Va.  348;  Cresap  v.  Cresap,  54  W. 
Va.  581,  46  S.  E.  582. 

In  Smith  v.  Turley,  32  W.  Va.  14,  9 
S.  E.  46,  it  was  intimated  that  a  result- 
ing trust  would  ordinarily  arise  where 
a  husband  purchased  land  in  his  own 
name  with  the  separate  estate  of  his 
wife,  without  her  knowledge  or  con- 
sent, but  under  the  circumstances  of 
that  case,  such  a  trust  would  not  arise 
on  account  of  the  long  lapse  of  time 
and  the  lack  of  clear  proof. 

Merc  lapse  cf  time  is  not   sufficient 
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to  establish  a  gift  on  her  part,  in  so 
far  as  his  collateral  heirs  are  con- 
cerned, if  he  has  indulged  her  in  the 
belief  of  ownership,  and  allowed  her 
to  improve  the  property  with  her  sep- 
arate estate.  Berry  v.  Wiedman,  40 
W.  Va.  36,  20  S.  E.  817,  52  Am.  St. 
Rep.  866. 

The  wife  will  not  be  estopped  from 
setting  up  such  trust  by  permitting  the 
legal  title  to  remain  in  her  husband's 
name  unless  it  appear  that  credit  was 
extended  to  the  husband  on  the  faith 
of  his  apparent  ownership.  Standard 
Mercantile  Co.  v.  Ellis,  48  W.  Va.  309, 
37  S.   E.  593. 

A  resulting  trust  will  not  arise  in  fa- 
vor of  a  wife  merely  by  presumption 
from  the  receipt  and  possession  of  her 
property  by  her  husband,  where  there 
is  no  proof  that  it  was  applied  to  the 
purchase  of  property  conveyed  to  him. 
Throckmorton  v.  Throckmorton,  91 
Va.  42,  22  S.   E.   162. 

In  order  to  raise  a  resulting  trust  in 
favor  of  the  wife,  her  money  must 
have  been  applied  by  the  husband  at 
the  time  of  the  purchase;  if  merely 
applied  afterwards,  to  make  payments 
on  the  land,  no  trust  will  arise. 
Beecher  v.  Wilson,  84  Va.  813,  6  S.  E. 
209;  Smith  v.  Turley,  32  W.  Va.  14,  9 
S.  E.  46.  See  the  titles  FRAUDU- 
LENT AND  VOLUNTARY  CON- 
VEYANCES, vol.  5,  p.  540;  TRUSTS 
AND  TRUSTEES. 

(3)  Married  Woman's  Act— Effect. 

This  presumption  is  not  removed  by 
the  Married  Woman's  Act  of  April  4, 
1877,  since  that  does  not  prevent  a 
wife  from  giving  her  property  to  her 
husband  if  she  pleases.  Beecher  v. 
Wilson,  84  Va.  813,  6  S.  E.  209;  Os- 
burn  V.  Throckmorton,  90  Va.  311,  18 
S.  E.  285;  Throckmorton  v,  Throck- 
morton, 91  Va.  42.  22  S.  E.  162. 

(4)  Ignorance  of  Law — Effect. 

Nor  will  ignorance  of  her  rights  un- 
der such  law  relieve  from  such  conse- 
quence.    Osburn  v.  Throckmorton,   80 


/a.  311,  18  S.  E.  285;  Throckmorton. t^. 

Throckmorton,  91  Va.  42,  22  S.  E.  162. 
(5)  Bona  Fide  Debt  Vatid. 

Where  it  is  clearly  shown  that  a 
married  woman  holds  a  bona  fide  debt 
against  her  husband,  she  is  entitled  to 
the  same  legal  rights  as  any  other 
creditor,  except  as  to  remedy.  Righter 
V.  Riley,  42  W.  Va.  633,  26  S.  E.  357; 
First  Nat.  Bank  v.  Parsons,  42  W.  Va. 
137,   24   S.    E.    554. 

C.  POWER  TO  CHARGE. 
1.  In  West  Virginia. 

a.  Same  Rules   Govern  as  in  Case  of 

Equitable  Separate  Estate. 

In  West  Virginia  the  same  rule  as 
to  what  debts  the  separate  estate  of  a 
married  woman  is  liable  for,  applies  to 
her  statutory  separate  estate  as  to  her 
equitable  separate  estate;  i.  e.,  any  that 
she  would  have  been  liable  for  if  a 
feme  sole,  except  a  bond  without  con- 
sideration. Camden  v.  Hiteshew,  23 
W.  Va.  236;  Radford  v.  Carwile,  13  W. 
Va.  572;  Williamson  v.  Cline,  40  W. 
Va.   194,  20  S.   E.  917. 

Such  estate  is  liable  for  all  her  debts 
contracted  while  living  separate  and 
apart  from  her  husband.  Radford  v, 
Carwile,    13    W.    Va.    572. 

The  separate  estate  of  a  married 
woman  is  liable  for  any  simple  contract 
debt,  which  she  would  be  liable  for  if 
she  were  a  feme  sole.  Dages  v.  Lee, 
20  W.  Va.  584. 

b.  Express  Charge. 

A  contract  entered  into  by  a  married 
woman  and  her  husband  for  the  pur- 
pose of  improving  her  separate  estate, 
and  expressly  charging  the  property 
and  the  improvements  thereon  for  the 
payment  of  such  debt  is  binding  on 
such  property  and  improvements. 
Fouse  V.  GilfiUan,  45  W.  Va.  213,  32  S. 
E.  178. 

c.  Engagements  Need  Not  Be  in  Writ- 

ing. 

Tt  is  not  at  all  necessary  that  a  mar- 
ried woman's  engagements  should  be 
in  writing  in  order  to  bind  her  separate 
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estate.    Tavenner  v.  Barrett,  21  W.  Va. 
656. 

d.  Bond. 

A  bond  executed  by  a  married 
woman  as  surety  for  a  debt  of  her 
husband  is  valid  to  bind  her  separate 
estate.  Williamson  v.  Cline,  40  W.  Va. 
194,  20  S.  E.  917. 

A  bond  executed  by  husband  and 
wife  is  absolutely  void  as  to  the  wife 
at  law,  and  void  also  in  equity  and  in- 
capable of  enforcement,  unless  the 
fund  sought  to  be  subjected  is  the 
wife's  separate  estate.  Pickens  z/. 
Kniseley,  36  W.  Va.  794,  15  S.   E.  997. 

Invalidity  of  Deed  of  Tni«t.— The 
fact  that  a  deed  of  trust  given  by  a 
married  woman  on  her  separate  prop- 
erty is  held  void,  as  defectively  ac- 
knowledged will  not  affect  the  validity 
of  the  bonds  executed  by  her,  and  se- 
cured thereby,  as  charges  on  the  real 
estate  covered  by  such  deed  of  trust. 
Tavenner  v.  Barrett,  21  W.  Va.  656, 
689. 

e.  Debt  Incurred  in  Business. 

In  Carey  v.  Burruss,  20  W.  Va.  571, 
the  court  said  that  it  did  not  doubt 
that  a  court  of  equity  would  subject 
the  separate  estate  of  a  married  woman 
to  the  payment  of  a  debt  incurred  by 
her  engaging  in   trade. 

Under  §  12,  ch.  66,  W.  Va.  Code, 
1891,  a  debt  incurred  by  a  married 
woman  in  separate  business  will  not 
bind  any  of  her  separate  estate,  other 
than  that  used  in  such  business,  unless 
it  be  by  writing  executed,  acknowl- 
edged, and  recorded  as  in  that  section 
required.  Oney  v.  Ferguson,  41  W. 
Va.  568,  23  S.  E.  710. 

f.  Mechanic's  L4en. 

By  a  contract  with  a  mechanic  to 
build  a  house  on  her  separate  real  es- 
tate, or  by  a  contract  with  any  one  to 
furnish  material  for  such  a  building,  a 
married  woman  may  create  a  lien  under 
the  West  Virginia  law,  which  will  ren- 
der the  rents  and  profits  of  the  building 
so  erected,  so  long  as  the  marriage  con- 
tinues, liable   to   the   payment  of  said 


lien  in  preference  to  any  lien,  which 
she  and  her  husband  can  subsequently 
create  by  uniting  in  a  deed.  But  such 
lien  can  only  be  enforced,  as  other 
debts  of  a  married  woman  are  en- 
forced, by  renting  out  the  property 
from  year  to  year  during  the  continu- 
ance of  the  marriage.  Charleston 
Lumber,  etc.,  Co.  v,'  Brockmyer,  18 
W.  Va.  586. 

A  bill  to'  enforce  a  mechanic's  lien 
against  a  married  woman's  separate  es- 
tate should  not  be  dismissed,  because 
the  plaintiff  fails  to  show  compliance 
with  the  provisions  of  the  mechanic's 
lien  law,  since  it,  nevertheless,  has  a 
right  to  have  the  property  rented  out 
during  the  coverture  to  satisfy  its  debt 
as  a  charge  on  the  rents  and  profits  of 
the  defendant's  separate  estate  under 
the  prayer  for  general  relief.  Charles- 
ton Lumber,  etc.,  Co.  v.  Brockmeyer, 
18  W.  Va.  586. 

g.  As  Surety  for  Husband. 

A  married  woman  may  bind  herself 
as  surety  for  her  husband's  debts. 
Williamson  v.  Cline,  40  W.  Va.  194, 
20  S.  E.  917. 

h.  Joint  Note  with  Husband. 

Where  a  married  woman  executes  a 
joint  and  several  note  with  her  husband 
for  the  payment  of  money,  her  separate 
estate  may  be  subjected  in  equity  to 
the  payment  of  the  debt,  although  her 
husband  may  own  a  small  amount  of 
land  which  is  insufficient  to  pay  the 
debt.  Skidmore  v.  Jett,  39  W.  Va. 
544,    20    S.    E.    573. 

Although  the  married  woman  be 
sued  jointly  with  her  husband  on  such 
note,  and  a  demurrer  is  sustained  as 
to  the  husband,  and  the  bill  is  dis- 
missed as  to  him,  the  cause  may  pro- 
ceed to  final  decree  against  the  sepa- 
rate estate  of  the  wife.  Skidmore  v. 
Jett,  39  W.  Va.  544,  20  S.  E.  573. 

i.  Husband  as  Agent  of  Wife. 

Where  the  husband  transacts  busi- 
ness for  his  wife  as  her  agent  and  ex- 
ecutes a  note  for  her  as  her  agent,  her 
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separate   estate   will   be   liable.     Cam- 
den V,  Hiteshew,  23  W.  Va.  236. 

j.  Consideration. 
(1)  Necessity. 

A  married  woman  may,  in  an  action 
at  law  or  in  equity,  plead  want  of  con- 
sideration against  a  sealed  obligation 
given  by  her  during  coverture.  Wil- 
liamson V,  Cline,  40  W.  Va.  194,  20  S. 
E.   917. 

(S)  Family  Supplies. 

The  husband  being  the  head  of  the 
family  and  under  a  legal  duty  to  sup- 
port it,  the  separate  estate  of  the  wife 
is  not  liable  for  an  account  for  family 
necessaries  supplied  by  a  merchant, 
when  it  is  not  shown  that  she  had 
agreed  to  pay  for  them  or  estopped 
herself  from  denying  liability  therefor, 
by  any  act  or  declaration  of  hers,  ap- 
plying them  thereto  or  inducing  an  ex- 
tension of  credit  on  the  faith  thereof. 
Anderson  v.  Ould,  65  W.  Va.  429,  47 
S.  E.  157. 
(8)  Debt  of  Third  Person. 

The  consideration  for  such  debt  need 
not  enure  to  her  benefit  or  that  of  her 
separate  estate,  but  it  may  enure  to 
the  benefit  of  her  husband,  or  any  third 
party,  or  it  may  be  a  mere  prejudice 
to  the  other  contracting  party.  Dages 
r.  Lee,  20  W.  Va.  584;  Williamson  v. 
Cline,  40  W.  Va.  194,  20  S.  E.  917. 

But  to  bind  her  estate  for  the  debt 
of  her  husband  or  any  other  person, 
the  charge  must  be  in  writing.  Wil- 
liamson V.  Cline,  40  W.  Va.  194,  20 
S.  E.  917. 

When  there  is  an  express  agreement 
between  the  creditor  and  a  member  of 
a  partnership,  whereby  the  creditor 
agrees  to  take  and  does  take  the  joint 
and  several  note  of  such  partner  and 
his  wife  in  discharge  of  the  partnership 
debt,  such  n9te  is  founded  upon  a  valid 
consideration  and  is  binding  upon  the 
wife's  separate  estate.  The  acceptance 
by  the  creditor  of  such  note  of  the 
partner  and  his  wife  with  an  express 
agreement  to  surrender  the  evidence 
of  the  partnership  debt,  operated  a  dis- 


charge of  the  partnership  debt,  and  the 
neglect  of  the  creditor  to  surrender  the 
evidence  of  said  partnership  debt  ac- 
cording to  said  agreement,  did  not  con- 
stitute a  failure  of  the  consideration  of 
said  note  or  a  release  of  the  makers. 
Dages  V.  Lee,  20  W.  Va.  584. 
k.  Code  of  1891. 

Under  §  12,  ch.  66,  Code  1891,  to  sus- 
tain a  charge  on  the  separate  estate  of 
a  married  woman,  when  contested,  it 
must  appear  that  the  debt  is  valid  un- 
der that  section.  The  creditor  must 
show  this.  Schamp  v.  Security,  etc., 
Ass'n,  44  W.  Va.  47,  28  S.  E.  709. 

Where  it  appears  that  money  is  bor- 
rowed for  the  purpose  specified  in  the 
second  clause  of  §  12,  ch.  66,  W.  Va. 
Code,  1891,  i.  e.,  for  improvements  on, 
or  payment  of  purchase  money  of,  her 
separate  estate,  the  instrument  charg- 
ing a  married  woman's  separate  estate 
must  specify  the  purpose  of  the  loan. 
Schamp  v.  Security,  etc.,  Ass'n,  44  W. 
Va.  47,  28  S.  E.  709. 

A  purchase  money  note  specifying 
therein  the  property  on  which  it  is  a 
lien,  signed  and  acknowledged  by  a 
married  woman,  and  duly  recorded, 
was  not  evidence  sufficient  of  a  general 
charge  against  her  separate  estate  un- 
der §  12  of  chapter  109  of  the  acts  of 
West  Virginia,  1891.  Harvey  v.  Curry, 
47  W.  Va.  800.  35  S.  E.  838. 
1.   Act  of  1888. 

The  act  of  1893  does  not  limit  the 
power  of  a  married  woman  to  charge 
her  separate  estate,  as  it  existed  be- 
fore that  act,  nor  does  it  probably  en- 
large it.  Williamson  v.  Cline,  40  W, 
Va.  194.  20  S.  E.  917. 

8.   In  Virginia, 
a.   Generally. 

The  separate  estate  of  a  married 
woman  is  liable  for  all  her  debts 
charged  thereon,  either  expressly  or  by 
fair  implication,  and  is  bounded  by  all 
her  contracts  on  her  own  behalf,  which 
are  made  upon  the  credit  of  such  es- 
tate; and  whether  that  be  so  or  not 
must  be  judged  by  the  circumstances 
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of  each  particular  case.  Crockett  v. 
Doriot,  85  Va.  240,  3  S.  E.  128;  Breed- 
ing V,  Davis,  77  Va.  639. 

Section  one  of  the  Married  Woman's 
Act  (acts,  1876,  p.  333,  334)  does  not 
confer  on  the  married  woman  power 
to  contract  generally.  She  may  bind 
her  property,  but  not  her  person.  It 
is  only  in  consequence  of  the  existence 
of  her  separate  estate  that  the  statute 
authorizes  her  to  make  the  contract. 
The  inforccmcnt  of  the  contract  is  in 
the  nature  of  a  proceeding  in  rem; 
no  general  judgment  can  be  rendered 
against  her,  so  as  to  reach  in  execu- 
tion any  other  property.  The  com- 
mon-law rule  of  the  invalidity  of  a 
married  woman's  contract  is  changed 
so  far  only  as  the  express  terms  of  the 
statute  provide.  Crockett  v.  Doriot, 
85  Va.  240,  3  S.  E.  128. 
b.    Property  Acquired  as  Sole  Trader. 

Under    the    clause     of    the     married 
woman's  act  providing  that  any  prop- 
erty, real  or   personal,   acquired   by   a 
married  woman  as  a  separate  and  sole 
trader,  shall  not  be  subject  to  the  dis- 
posal of  her  husband,  or  be  liable  for 
his  debts,   and   shall   be   and   continue 
her    sole    and    separate    property;    her 
right  to  do  business  on  her   own   ac- 
count, to  acquire  property  for  herself, 
to    make   and   collect   debts    and   incur 
obligations    growing   out   of   her   busi- 
ness   transactions,    is    thus    established 
by  the  act  as  though  she  were  a  feme 
sole.     These  powers  and  increased  and 
enlarged  capacities  carry  with  them  their 
corresponding   responsibilities.      If   she 
may     enforce     her    contracts      against 
others,    others    may    enforce    her    con- 
tracts against  her.     In  the  language  of 
the  law,  she  may  sue  and  be  sued  as  a 
feme  sole.    If  she  contracts  for  the  lease 
of  a   hotel,  she  may  enforce  it,  but  if 
she    contracts   to  deliver  up  the  hotel 
for  a  consideration,  he  may  compel  her 
compliance,  and  in  an  action  of  unlaw- 
ful  detainer,  in  such  case,  it  is  imma- 
terial   whether  her  husband  consented 
to  or  concurred  in  the  contract.    Farley 
V.  Tillar,  81  Va.  275. 

12  Va— 13 


But  the  burden  is  on  the  plaintiff 
to  prove  that  she,  as  a  sole  trader,  had 
rented  and  taken  possession  of  the 
property  and  unlawfully  withholds  it 
from  the  plaintiff.  Farley  v.  Tillar,  81 
Va.  276. 
c.   Husband  Must  Join. 

The  husband  must  join  in  the  con- 
tract, except  as  to  property  acquired 
as  a  sole  trader.  Crockett  v.  Doriot, 
85  Va.  246,  3  S.  E.  128.  See  also, 
Farley  t/.  Tillar,  81  Va.  27$,  as  to  latter 
branch  of  proposition. 

S.  Intention  to  Charge. 

a.  In  West  Virginia. 

Under  acts,  1891,  ch.  109,  §  12,  W. 
Va.  Code,  ch.  66,  in  order  to  charge 
the  separate  property  of  a  married 
woman,  there  must  be  an  expressed  in- 
tention in  the  instrument,  to  make  her 
estate  thus  liable,  in  order  for  such  an 
instrument  to  constitute  a  charge  on 
her  separate  estate,  except  where  the 
charge  is  for  wages  of  a  domestic  or 
for  necessaries.  Hence,  in  Harvey  t/. 
Curry,  47  W.  Va.  800,  35  S.  E.  838,  it 
was  held,  that  purchase  money  notes 
secured  by  a  mortgage  on  the  property 
would  only  be  a  charge  on  the  prop- 
erty embraced  in  the  mortgage,  in  the 
absence  of  any  expressed  intention  on 
the  face  of  the  note  or  mortgage  to 
charge  her  property  generally.  Bran- 
non,  J.,  dissented. 

Previous  to  that  act  the  law  was 
otherwise.  Tavenner  v.  Barrett,  21  W. 
Va.  656;  W.  Va.  Code,  ch.  66. 

b.  In  Virginia. 

When  a  married  woman  has  separate 
estate,  legal  or  equitable,  and  executes 
a  note,  bond  or  other  instrument  for 
the  payment  of  money,  it  is  presumed, 
as  a  matter  of  law,  unless  the  contrary 
intention  is  expressed  in  the  contract, 
that  she  intended  to  make  such  estate 
liable  for  its  payment,  and  she  will  not 
be  heard  to  deny  that  such  was  her 
intention.  She  must  have  intended 
something  when  she  executed  it,  and 
that  something  must  have  been  to 
charge  her  separate  estate  with  its  pay- 
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ment;  otherwise  her  act  would  be 
meaningless,  under  the  law  as  it  was 
when  this  contract  was  made.  Now, 
by  the  express  terms  of  the  statute, 
such  contracts,  made  since  the  1st  day 
of  May,  1888,  are  deemed  to  be  made 
with  reference  to  such  estate.  Va. 
Code,  1887,  §  2295;  Duval  v.  Chelf,  92 
Va.  489,  23   S.  E.  893. 

The    separate    estate    of    a     married 
woman   is    liable    for    all      her     debts ' 
charged    thereon,    either    expressly    or  i 
by  fair  implication,  and  is  bound  by  all 
her  contracts  on  her  own  behalf,  which 
are  made  upon  the  credit  of  such  es- 
tate;  and   whether   that   be   so   or   not 
must   be  judged  by  the   circumstances 
of  each  particular  case.     But  in  order 
to   charge   such   estate,  it   must  appear  j 
that  either  the  wife  intended  to  charge  • 
her  estate,  or  that  it  was  upon  a  con-  | 
sideration  affecting  such  estate.    Crock- 
ett V.  Doriot,  85  Va.  240,  3  S.  E.  128. 

4.    After-Acquired  Separate  Estate. 

a.  In  West  Virginia. 

Since  the  liability  of  a  married 
woman's  separate  estate  for  her  debts,  | 
rests  on  her  actual  or  presumed  inten- 
tion and  is  not  a  general  personal  lia- 
bility, separate  estate,  acquired  after 
the  deb*s  were  contracted  is  not  bound 
by  them.  Pickens  v.  Kniscley,  36  W. 
Va.  794,  15  S.  E.  997. 

By  Statute. — But  a  contract  of  a  mar- 
ried woman,  made  since  the  enactment 
of  ch.  3,  acts,  1893,  such  as  binds  her 
separate  estate  may  be  enforced  against 
her  separate  estate,  whether  owned  by 
her  at  the  time  of  the  contract,  or 
afterwards  acquired,  the  same  as  if  she 
were  a  feme  sole.  Williamson  v.  Cline, 
40  W.  Va.   194,  20  S.   E.  917. 

b.  In  Virginia. 

Separate  property  acquired  under  the 
statute  after  the  making  of  a  contract 
by  a  married  woman  is  not  bound  by 
the  contract.  Crockett  v.  Doriot,  85 
Va.  240,  3  S.  E.  128;  Hirth  v.  Hirth,  98 
Va.   121*   34   S.   E.  964. 

Thus  where  a  married  woman  pur- 
chased a  stock  of  goods,  intending  to 


carry  on  the  business  of  milliner,  and 
gave  her  note  in  part  payment  there- 
for, and  subsequently  she  inherited 
certain  real  estate,  it  was  held,  that 
such  real  estate  could  not  be  subjected 
to  the  payment  of  such  note.  Crockett 
V,  Doriot,  85  Va.  240,  3  S.  E.  128. 

By  Statute.— By  §§  2288,  2289,  Va. 
Code,  1887,  a  personal  judgment  may 
be  rendered  against  her,  which  may  be 
enforced  against  her  and  any  separate 
estate  she  has,  or  may  subsequently 
acquire  (but  only  against  such  estate) 
in  the  same  manner  as  if  she  were  un- 
married. Duval  V,  Chelf,  93  Va.  489» 
23   S.   E.   893. 

If  the  contract  was  made  by  the 
married  woman  prior  to  the  Code  of 
1887,  when  she  was  the  owner  of  statu- 
tory separate  estate  and  with  the  in- 
tention of  charging  that  estate  with  its 
payment,  the  contract  can  be  sued  on 
in  a  court  of  law  and  a  personal  judg- 
ment rendered  against  her  under  the 
provisions  of  the  Code,  but  although 
a  personal  judgment  may  be  had 
against  her,  only  such  separate  estate 
as  she  owned  when  the  contract  was 
made  or  so  much  thereof  as  is  owned 
by  her  when  the  lien  of  a  judgment  and 
execution  attaches,  can  be  subjected  to 
its  payment.  A  change  in  the  remedy 
for  the  enforcement  of  the  contract 
does  not  change  the  rights  of  the  par- 
ties under  it.  Duval  v,  Chelf,  92  Va. 
489,  23  S.   E.   893. 

5.    Extent   of   Liability, 
a.   Personalty  and  Rents  and  Profits  of 
Realty. 

The  personal  property  of  a  married 
woman  can  be  sold  outright  for  her 
debts,  under  contracts  that  bind  it. 
Williamson  v.  Cline,  40  W.  Va.  194,  20 
S.  E.  917. 

In  the  absence  of  a  specific  lien  by 
deed  of  trust  or  for  purchase  money, 
not  the  corpus  of  her  real  estate,  but 
only  its  issues  during  coverture  could 
be  siib'ccted.  Williamson  v.  Cline,  40 
W.  Va.  194.  20  S.  E.  917;  Cox  v.  Horner, 
43  W.  Va.  786,  28  S.   E.  780;  Waldron 
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V.    Harvey,   54   W.    Va.    608,   46    S.    E. 
603. 

b.    Corpus  of  Realty. 

(1)  Generally. . 

Prior  to  the  act  of  1893,  W.  Va.  Code, 
1899,  ch.  66,  §  15,  only  the  issues  and 
profits  of  a  married  woman's  separate 
estate  could  be  subjected  to  her  debts 
without  a  lien,  and  a  decree  selling  the 
corpus  was  wholly  void,  passed  no  title 
and  might  be  attacked  collaterally. 
Waldron  v.  Harvey,  54  W.  Va.  608,  46 
S.  E.  603;  Williamson  v.  Cline,  40  W. 
Va.  194,  20  S.  E.  917. 

Land  which  is  the  separate  estate  of 
a  married  woman  could  not  be  sold 
for  a  debt  contracted  by  her  during 
coverture,  but  could  only  be  rented 
during  the  coverture.  Hogg  v.  Dower, 
36  W.  Va.  200,  14  S.  E.  995. 

By  no  contract  (except  by  joining 
with  her  husband  in  a  formal  d'^ed  and 
being  privily  examined),  could  a  mar- 
ried woman  bind  the  corpus  of  her 
real  estate.  Charleston  Lumber,  etc., 
Co.  V.  Brockmyer,  18  W.  Va.  586. 

The  husband  of  an  insane  wife  can 
not  bind  the  corpus  of  her  separate 
real  ectate  to  the  payment  of  improve- 
ments put  thereon.  Hanley  v.  National 
Loan,  etc.,  Co.,  44  W.  Va.  450,  29  S. 
E.  1002. 

The  general  creditors  of  a  married 
woman  could  only  subject  the  rents  of 
her  real  estate  to  the  payment  of  her 
debts  so  long  as  she  was  legally  en- 
titled to  the  same.  Cox  v.  Horner,  43 
W.  Va.  786,   28  S.   E.  780. 

(2)  Vendor's  Lien  or  Deed  of  Trust. 
Where  a   deed   conveying  land  to   a 

married  woman  as  separate  estate  re- 
serves a  lien  or  charge  upon  it  for  the 
purchase  money,  the  fee  or  corpus  may 
be  sold  for  its  payment.  Burbridge  v. 
Sadler,  46  W.  Va.  39,  32  S.  E.  1028; 
Charleston  Lumber,  etc.,  Co.  v.  Brock- 
myer, 18  W.  Va.  586. 

But  if  a  sale  of  the  corpus  has  been 
had  under  such  vendor's  lien,  it  would 
coTii'crt  the  separate  realty  into  per- 
sonalty and  any  surplus  after  satisfy- 


ing the  vendor's  lien  can  be  applied  to 
a  mechanic's  lien.  Charleston  Lum- 
ber, etc.,  Co.  V.  Brockmyer,  18  W.  Va. 
586. 

So  if  real  estate  is  sold  to  satisfy  a 
prior  deed  of  trust.  Howe  v.  Stortz,  27 
W.  Va.  555. 

If  the  general  creditor,  who  has 
brought  suit,  has  reasonable  ground  to 
believe  that  the  trustee  is  about  to 
pay  the  surplus  to  the  married  woman 
instead  of  to  him,  equity  will  grant  an 
injunction.  Howe  v.  Stortz,  27  VV.  Va. 
555. 

c.    Personal  Liability. 

The  valklity  and  force  of  such  an 
obligation  in  equity  operates  only  as 
to  the  wife's  separate  estate  and  not 
upon  her  person.  She  is  deemed  to 
contract  only  as  to'  the  res  or  separate 
estate  and  not  to  bind  herself  person- 
'  ally  and  generally  as  an  unmarried 
'  person.  Therefore,  except  as  to  her 
separate  estate,  such  obligation  is  void 
in  equity  as  well  as  at  law;  if  there  be 
no  separate  estate,  it  cannot  be  col- 
lected. Pickens  v.  Kniseley,  36  W.  Va. 
794,  15  S.  E.  997;  Duval  v.  Chelf.  92 
Va.  489,  23  S.   E.  893. 

Act  of  1093  in  West  Virginia— Ef- 
fect On  Pending  Suits.— Prior  to  the 
act  of  February  16,  1893,  no  personal 
decree  could  be  rendered  against  a 
married  woman;  hence,  no  such  decree 
I  can  be  entered  against  a  married 
I  woman  in  a  suit  instituted  prior  to  that 
date.  Dulin  v.  McCaw,  39  VV.  Va, 
721,  20  S.  E.  681.  See  ante,  "Aftcr^ 
Acquired  Separate   Estate,"   H,  C,  4. 

6.    Law  Governing, 
a.    Personalty. 

The  extent  to  which  a  married 
woman  may  bind  herself  or  her  sepa- 
rate personal  estate  is  prima  facie  de- 
termined by  the  law  of  the  state  in 
which  the  contract  is  made  unless  it 
contravenes  the  law  or  policy  of  the 
forum.  Dulin  v.  McCaw,  39  W.  Va. 
721,  20  S.  E.  681;  Wick  v.  Dawson,  42 
W.  Va.  43,  24  S.  E.  587;  Young  v. 
Hart,  101  Va.  430,  44  S.   E.  703. 
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The  act  of  1891,  W.  Va.  Code,  1891, 
ch.  66,  §  11,  declaring  that  "no  married 
woman  shall  become  the  security,  in- 
dorscr  or  guarantor  of,  or  for,  her  hus- 
band" had  no  retroactive  effect,  and 
being  repealed  by  the  act  of  February 
16,  1893,  it  could  not  be  said,  after  such 
repeal,  that  such  a  contract  of  a  mar- 
ried woman  contravened  the  law  or 
policy  of  West  Virginia,  said  statute 
being  both  enacted  and  repealed  pen- 
dente lite.  Wick  v.  Dawson,  42  W. 
Va.  43,  24  S.  E.  587. 
b.    Realty. 

The  law  of  the  state  where  the  land, 
the  separate  property  of  the  married 
woman,  is  situated,  must  determine  the 
question  of  its  liability  to  be  subjected 
to  the  payment  of  claims  against  her. 
Wick  V.  Dawson,  4*2  W.  Va.  43,  24  S. 
E.   587. 

D.    ESTOPPEL. 

Where  the  wife  is  the  equitable 
owner  of  real  estate,  the  legal  title 
to  which  stands  in  her  husband's  name, 
she  is  not  estopped  from  setting  up 
her  equitable  title  against  creditors  of 
the  husband,  unless  it  appear  that  with 
her  knowledge,  credit  was  extended 
to  the  husband  on  the  faith  of  his  ap- 
parent ownership  of  the  land.  Smith 
V.  Gott,  51  W.  Va.  141,  41  S.  E.  175; 
Standard  Mercantile  Co.  v,  Ellis,  48 
W.  Va.  309,  37  S.  E.  593.  See  the 
titles  ESTOPPEL,  vol.  5,  p.  191; 
HUSBAND  AND  WIFE,  vol.  7,  p. 
178. 

A  married  woman  will  not  by  rea- 
son of  estoppel  in  pais  lose  her  right 
to  land  owned  jointly  by  her  and  her 
husband,  simply  by  knowledge  that 
her  husband  is  negotiating  an  ex- 
change of  the  whole  land  in  his  own 
name,  or  has  exchanged  it  as  his  sole 
land,  or  by  expressing  casual  satisfac- 
tion with  the  exchange  after  it  has 
been  made.  Silence  does  not  bar  her 
right.  Nor  will  her  heirs  be  so  barred 
l>y  mere  silence,  though  they  know  of 
improvements  put  upon  the  land  by 
-or   under   the   other   party   to   the   ex- 


change.    McNecly  v.  South   Penn  Oil 
Co.,  52  W.  Va.  616,  44  S.  E.  508. 

III.  Husband's  Marital  Bights. 

A.    GENERALLY. 

1.  Equitable   Separate   Estate. 

If  the  property  be  settled  to  the  sole 
and  separate  use  of  the  wife,  without 
more,  the  husband,  during  the  cover- 
ture, has  no  interest  in  the  property, 
real  or  personal,  so  settled.  Andes  v. 
Roller,  98  Va.  620,  37  S.  E.  297;  Cecil 
V,  Clark,  44  W.  Va.  659,  30  S.  E.  216. 

Where  property  is  conveyed  to  a 
trustee  to  hold  the  property  and  its 
issues  to  the  sole  and  separate  use  of 
a  married  woman,  as  though  she  were 
a  feme  sole  and  to  the  use  and  benefit 
of  her  issue,  although  the  husband  is 
the  agent  of  his  wife  and  children  in 
general,  as  to  such  property  he  is  not 
so,  and  he  cannot  rent  or  otherwise 
dispose  of  the  property,  nor  will  his 
lessee  acquire  any  right  of  possession 
from  such  a  lease.  Pannill  v.  Coles,  81 
Va.  380. 

2.  Statutory  Separate  Estate. 

a.  In  West  Virginia. 

A  married  woman's  separate  prop- 
erty is  not  subject  to  the  control  of 
her  husband,  nor  liable  for  the  pay- 
ment of  his  debts,  and  a  court  of 
equity  will  protect  her  rights.  Hall 
V.  Hyer,  48  W.  Va.  353,  37  S.  E.  594; 
Roseberry  v.  Roseberry,  27  W.  Va. 
759. 

Under  chapter  66,  of  the  West  Vir- 
ginia Code,  a  married  woman  is  en- 
titled to  the  rents  and  profits  and  con- 
sequently to  the  possession  of  her  es- 
tate, real  and  personal.  Mathews  v. 
Greer,  21  W.  Va.  694;  Guernsey  v. 
Lazear,  51  W.  Va.  328,  41  S.  E.  405. 

b.  In  Virginia. 

Under  the  Married  Woman's  Act  of 
April  4th,  1877,  the  husband  cannot 
enjoy  the  profits  of  the  wife's  real  es- 
tate without  her  permission.  He  has 
no  control  over  her  separate  property. 
It  is  not  subject  to  his  disposal,  con- 
trol or  interference.     All  her  separate 
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property  is  under  her  sole  control,  to 
be  held,  owned,  possessed  and  enjoyed 
by  her^  the  same  as  though  she  was 
sole  and  unmarried.  The  product  of 
her  labor  is  her  exclusive  property, 
and  she  may  use  it  and  possess  it 
free  from  the  interference  of  her  hus- 
band, or  his  creditors.  The  intention 
of  the  legislature  was  plainly  to  abro- 
gate the  common-law  rule  to  a  great 
degree,  that  the  husband  and  wife  were 
one  person,  and  give  her  the  right  to 
manage  her  separate  property  and 
contract  with  reference  to  it.  The  act 
only  protects  her  estate  during  her 
life;  it  does  not,  at  her  death,  affect 
the  law  of  succession  as  to  her  real  or 
personal  estate.  Breeding  v,  Davis,  77 
Va.  639. 

Insurable  Interest. — A  husband  liv- 
ing with  his  wife  in  a  house  which  is 
on  her  separate  estate,  has  no  insur- 
able interest  therein,  though  built  with 
his  funds,  and,  in  such  case,  a  state- 
ment by  him  to  the  agent  that  he  is 
the  sole  and  absolute  owner  of  the 
house,  the  agent  not  knowing  the  con- 
trary, is  false  and  avoids  the  policy; 
so,  also,  the  insurance  company  is  not 
liable  in  such  case,  if  the  policy  pro- 
vides that  "if  the  title  or  interest  of 
assured  is  less  than  the  entire,  abso- 
lute, unconditional,  unincumbered,  fee 
simple  ownership,  the  company  shall 
not  be  liable;"  such  provision  being 
reasonable.  Tyree  v.  Virginia  Ins.  Co., 
55  W.  Va.  63,  46  S.  E.  706.  See  the 
title  FIRE  INSURANCE,  vol.  6, 
p.    60. 

B.  CURTESY  INITIATE: 

Since  the  passage  of  the  Married 
Woman's  Act,  a  husband  has  not  even 
the  shadow  of  an  estate  in  his  wife's 
separate  realty.  Guernsey  v.  Lazear, 
51  W.  Va.  328,  41  S.  E.  405.  See  the 
title   CURTESY,  vol.  4,  p.  148. 

C.  CURTESY    CONSUMMATE. 

A  husband  is  entitled  to  curtesy  in 
his  wife's  separate  realty,  under  the 
same  circumstances,  as  at  common  law. 
Beard  v.  Beard,  22  W.  Va.  130. 


The  Married  Woman's  Act  of  April 
4th,  1877,  does  not  defeat  the  hus- 
band's estate  by  the  curtesy  at  his 
wife's  death,  provided  the  estate  has 
not  been  aliened  before  her  death. 
Breeding  v.  Davis,  77  Va.  639.  See 
th«  title  CURTESY,  vol.  4,  p.  148. 

D.  DESCENT     AND     DISTRIBU- 
TION. 

In  the  absence  of  a  contrary  pro- 
vision in  the  instrument  creating  the 
wife's  separate  estate,  upon  her  death 
intestate  and  without  children,  her 
separate  real  estate  will  pass  to  her 
husband.  Beard  v.  Beard,  22  W.  Va. 
130.  See  the  title  DESCENT  AND 
DISTRIBUTION,   vol.   4,   p.    588. 

E.  RIGHT  TO  ADMINISTRATION. 

When  personal  property  is  settled 
to  the  sole  and  separate  use  of  a  mar- 
ried woman,  the  husband,  surviving,  is 
entitled  to  quaHfy  as  her  administra- 
tor. Andes  v.  Roller,  98  Va.  620,  37 
S.  E.  297;  Beard  v.  Beard,  22  W.  Va. 
130.  See  the  title  EXECUTORS  AND 
ADMINISTRATORS,   vol.    5,   p.   483. 

IV.  Pleading  and  Practice. 

A.   3UIT8  BY  MARRIED  WOMAN. 
1.    Concerning  Equitable  Separate  £^ 
tate. 

A  suit  by  a  feme  covert  to  recover 
a  part  of  her  equitable  separate  estate 
should  be  brought  by  the  feme  covert 
as  sole  plaintiff,  by  her  next  friend  and 
the  husband  should  be  made  a  party 
defendant  so  that  he  may,  if  he  so  de- 
sires, contest  that  it  is  her  separate 
estate,  although  he  is  sometimes,  in 
such  cases,  made  a  coplaintiff.  Alex- 
ander V.  Alexander,  85  Va.  353,  7  S.  E. 
335. 

Equity  alone  has  jurisdiction.  Math- 
ews V.    Greer,  21   W.  Va.   694. 

A  married  woman  may  go  into  a 
court  of  equity  for  an  injunction  to  pre- 
vent a  sale  of  equitable  separate  es- 
tate under  execution,  though  she  have 
an  adequate  remedy  at  law  by  inter- 
pleader under  §  2999,  Va.  Code,  1887. 
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The  equitable  separate  estate  of  a 
married  woman  is  the  creature  of  a 
court  of  equity,  and  an  injunction  will 
always  be  granted,  where  necessary, 
to  protect,  aid,  or  enforce  any  equi- 
table estate,  or  interest,  which  she  may 
have.  Courts  of  equity,  having  such 
jurisdiction  before  the  enactment  of 
the  statute  now  found  in  §  2999  of  the 
Virginia  Code  of  1887,  still  retain  it, 
although  the  statute  may  furnish  a 
complete  and  adequate  remedy  at  law. 
Courts  of  equity  having  once  acquired 
jurisdiction  never  lose  it,  because  ju- 
risdiction of  the  same  matters  is  given 
to  law  courts,  unless  the  statute  giving 
such  jurisdiction  uses  prohibitory  or 
restrictive  words.  Filler  v.  Tyler,  91 
Va.  458,  22  S.  E.  235.  See  also, 
Bushong  V.  Rector,  32  W.  Va.  311,  9  S. 
E.    225. 

2.    Concerning  Statutory  Separate  Es- 
tate, 
a.    In  West  Virginia. 
(1)    Generally — Jclndcr  of  Husband. 

By  ch.  66,  §  12,  W.  Va.  Code,  1868, 
a  married  woman  may  sue  without 
joining  her  husband,  where  the  action 
concerns  her  separate  estate.  Rader 
V.  Neal,  13  W.  Va.  373;  Dulin  v.  Mc- 
Caw,  39  W.  Va.  721,  20  S.  E.  681. 

The  statutes  of  West  Virginia,  ch. 
66,  W.  Va.  Code,  authorize  a  married 
woman,  though  living  with  her  hus- 
band, to  maintain  an  action  at  law  for 
the  recovery  of  the  possession  of  her 
separate  real  property  without  uniting 
her  husband  in  the  action.  Mathews  v. 
Greer,  21  W.  Va.  694;  McKenzie  v. 
Ohio   River   R.   Co.,  27  W.  Va.   306. 

A  married  woman  may  bring  an  ac- 
tion to  recover  her  private  property, 
she  being  now  the  legal  owner  thereof, 
and  perhaps  in  some  other  cases  to 
enforce  her  rights  in  relation  to  her 
private  property,  even  when  based  on 
contracts.  Stockton  v.  Farley,  10  W. 
Va.   171. 

A  married  woman,  since  the  enact- 
ment of  the  married  woman's  law,  has 
the    right    to    sue   for   trespasses    com- 


mitted    upon     her      separate      estate. 
Mathews  v.   Greer,  21  W.  Va.  694. 

(2)  Interpleader. 

By  virtue  of  §  3,  ch.  66,  W.  Va.  Code, 
1891,  and  §  13  of  same  chapter,  a  mar- 
ried woman,  where  the  action  concerns 
her  separate  estr^e,  may  avail  herself 
of  the  summary  statutory  remedy  of 
interpleader,  and  is  not  obliged  to  have 
recourse  to  the  tedious  alternative  of 
a  chancery  suit.  Miller  v.  Peck,  18  W. 
Va.  75;  Robinson  v.  Neill,  34  W.  Va. 
128,  11  S.  E.  999. 

(3)  May  Still  Join  Her  Husband. 
Our  statute  (§  12,  ch.  66,  Code),  pro- 
viding that  a  married  woman  may  sue 
and  be  sued,  without  joining  her  hus- 
band, where  the  action  concerns  her 
separate  property,  was  intended  to  re- 
move the  wife's  disability  to  sue  alone, 
and  not  impose  any  disability  on  her 
common-law  rights  or  remedies.  It  is 
not  error  for  the  wife  to  join  her  hus- 
band with  herself  as  plaintiff  in  an  ac- 
tion concerning  her  separate  property, 
although  she  may  in  such  action  sue 
alone.  Fox  v.  Manufacturers,  etc., 
Fire  Ins.  Co.,  31  W.  Va.  374,  6  S.  E. 
929;  Hunter  v.  Strider,  41  W.  Va.  321, 
23  S.  E.  5^7;  Robinson  v.  Woodford. 
37  W.  Va.  377,  16  S.  E.  602;  Clay  z\ 
St.  Albans,  43  W.  Va.  539,  27  S.  E. 
368. 

(4)  Where    Wife    Has    Merely    Equi- 
table Title. 

The  husband,  by  a  conveyance  from 
himself  to  his  wife,  has  the  bare  legal 
title  and  the  wife,  having  the  posses- 
sion and  the  entire  beneficial  interest  in 
the  property  may  maintain  an  action 
for  damages  of  a  permanent  nature 
done  to  her  property,  without  joining 
her  husband,  the  trustee.  The  mere 
possession  being  sufficient  to  enable 
her  to  maintain  an  action  alone  for  a 
mere  nuisance  or  disturbance  of  her 
possession.  McKenzie  v,  Ohio  River 
R.  Co.,  27  W.  Va.  306.  In  such  case 
the  husband  has  the  bare  legal  title, 
while  the  wife  has  the  whole  beneficial 
interest,  hence   the  wife  may  bring  an 
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action  of  detinue  either  in  her  own 
name  or  may  join  her  husband  for  con- 
formity. Robinson  v.  Woodford,  37 
W.   Va.    377,   16   S.   E,   602. 

The  latter  branch  of  the  above 
proposition  was  merely  a  dictum  and 
two  judges  dissented,  and  in  Hunter 
V,  Strider,  41  W.  Va.  321,  23  S.  E.  567, 
the  court  held  that  the  wife  must  join 
her  husband  where  she  has  merely  the 
equitable  title  and  her  husband  holds 
the  legal  title.  In  such  case,  if  the 
husband  die,  the  action  will  survive 
to  the  wife. 

But  in  Clay  v.  St.  Albans,  43  W.  Va. 
539,  27  S.  E.  368,  the  dictum  in  Robin- 
son V.  Woodford,  37  W.  Va.  377,  16 
S.  E.  602,  was  approved  and  the  law 
laid  down  as  follows:  "A  wife,  or  she 
and  her  husband,  may  maintain  trespass 
for  damages  to  both  the  possession 
and  the  inheritance,  where  there  is  a 
conveyance  of  the  land  to  a  trustee  to 
permit  her  to  have  possession  and  use 
of  land,  though  she  is  vested  with  only 
equitable  title." 

(5)    Objection— How   Taken. 

When  a  married  woman  brings  an 
action  for  the  loss  of  her  own  prop- 
erty, and  it  does  not  appear  upon  the 
face  of  the  declaration  that  she  is  a 
married  woman,  the  question  of  her 
right  to  maintain  the  action  can  only 
be  raised  by  plea  and  not  by  motion 
to  exclude  the  evidence.  Quarrier  v. 
Baltimore,  etc.,  R.  Co.,  20  W.  Va.  424. 

b.    In   Virginia — ^Joinder    of   Husband. 

By  the  Married  Woman's  Act,  April 
4,  1877,  a  married  woman  is  required 
to  join  her  husband  with  her  in  any 
action  for  the  recovery  of  any  chose  in 
action  to  which  she  is  entitled,  e.  g.,  a 
policy  of  insurance.  Hayes  v.  Vir- 
ginia Mut.  Prot.  Ass'n,  76  Va.  2:25; 
Farley  v.  Tillar,  81  Va.  275. 

He  is  a  merely  nominal  party.  Nor- 
folk, etc.,  R.  Co.  V.  Prindle,  82  Va. 
122. 

Even  where  the  suit  is  instituted  by 
the  wife  for  the  protection  of  her  sepa- 
rate property  against  creditors  of  her 


husband,  the  husband  must  be  joined, 
under  acts,  1876-77,  p.  333.  Burson  v, 
Andes,  83  Va.  445,  3  S.  E.  249. 

The  amendment  to  that  act,  March 
14,  1878,  made  no  change  in  the  fore- 
going respects.  Hayes  v.  Virginia  Mat. 
Prot.  Ass'n,  76  Va.  225. 

Husband  a  Merely  Formal  Party. — 
Where  a  married  woman  is  suing  on  a 
bond  which  is  part  of  her  separate  es- 
tate, since  it  is  only  necessary  to  join 
the  husband  for  conformity  to  the  stat- 
ute, it  is  no  ground  of  demurrer  to  ai- 
I  sert  an  allegation  to  that  effect  in  the 
I  declaration.  Tate  v.  Perkins,  85  Va. 
169,  7  S.  E.  328;  Norfolk,  etc.,  R,  Co, 
V.  Prindle,  82  Va.  122. 
I  Where  the  wife  sues  a  partnership 
in  equity  touching  her  separate,  statu- 
tory estate  and  merely  joins  her  hus- 
band for  the  sake  of  conformity  to  the 
statute,  it  is  no  ground  for  a  demurrer 
that  the  husband  is  a  member  of  the 
partnership,  since  the  suit  is  the  suit 
of  the  wife  and  the  husband  is  a  mere 
formal  party.  Alexander  v.  Alexander, 
85  Va.  353,  7  S.  E.  335. 

Judgment  Should  Be  against  Wife 
Alone. — Where  the  husband  is  joined 
as  plaintiff  merely  because  the  statute 
requires  the  remedy — the  wife's  rem- 
edy— to  be  prosecuted  in  that  way,  and 
he  has  no  legal  interest  in  the  subject, 
he  is  not  liable  for  costs,  but  the  judg- 
ment should  be  against  the  wife  only 
Hayes  v.  Virginia  Mut.  Prot.  Ass'n, 
76  Va.  225;  Nicholas  v.  Austin,  82  Va. 
817,  1   S.   E.  132. 

Under  Code  1887.— Under  §  2284,  Va. 
Code,  1887,  giving  the  wife  all  the 
damages  recovered  for  a  wrong  to  her, 
and  §  2288,  providing  that  she  may 
sue,  as  to  her  separate  estate,  as  it 
she  were  unmarried,  the  husband  is  not. 
a  proper  party  to  an  action  for  such 
damages,  and,  before  the  statute  n.l- 
lowing  abatement  of  the  suit  as  to  par- 
ties improperly  joined,  acts,  1893-94, 
p.  489,  it  was  a  fatal  defect.  Norfolk, 
etc.,  R.  Co.  V,  Dougherty,  92  Va.  372, 
23   S.   E.   777. 

But    in    Richmond    R.,    etc.,    Co.    v^ 
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Bowles,  92  Va.  738,  24  S.  E.  388,  where 
a  married  woman  over  the  age  of 
twenty-one  years  sued  to  recover  dam- 
ages, by  next  friend,  it  was  held,  that 
while  this  was  improper,  yet  the  court 
should  enter  an  order  discharging  the 
next  friend  and  direct  that  the  suit 
thereafter  proceed  in  the  name  of  the 
wife    alone. 

Act  of  1893. — Although  under  acts, 
1893-94,  p.  489,  the  husband  is  an  im- 
proper party  to  an  action  to  recover 
possession  of  land,  which  is  the  sepa- 
rate estate  of  the  wife,  it  is  no  ground 
for  quashing  the  summons;  it  is  the 
right  and  the  duty  of  the  court  to  di- 
rect the  action  to  abate  as  to  the  hus- 
band, and  to  proceed  with  the  cause 
as  if  no  such  misjoinder  had  been 
made.  Though  no  such  order  was 
made,  still,  if  the  husband  does  not  ap- 
pear to  have  been  afterwards  treated 
as  a  party  to  the  record,  and  the  ver- 
dict and  judgment  and  other  proceed- 
ings are  in  the  name  of  the  wife  alone, 
this  is  equivalent  to  dismissing  the 
suit  as  to  the  husband.  West  v. 
Adams,  2  Va.  Dec.  517. 

8.    Statute  of  Limitations. 

See  the  title  LIMITATION  OF 
ACTIONS,  vol.  9,  p.  367. 

a.   Separate  Estate. 

The  statute  of  limitation  applies  to 
married  women,  as  to  other  person.s, 
as  to  the  recovery  of  real  estate,  which 
is  their  sole  and  separate  property. 
Randolph  v,  Casey,  43  W.  Va.  289.  27 
S.  E.  231;  Bennett  v.  Pierce,  45  W. 
Va.  654,   31   S.   E.  972. 

A  married  woman,  as  to  claims  in 
favor  of  her  equitable  separate  estate, 
is  barred  by  the  statutory  limitation  of 
five  years.  Leith  v.  Carter,  83  Va.  889, 
5  S.  E.  584. 

Conveyance  by  Husband  Alone. — 
Husband  and  wife,  being  seised  as 
joint  tenants  of  land,  her  interest  b;- 
ing  separate  estate,  the  husband  alone 
during  coverture  sells  the  whole  tract 
by  executory  contract,  and  the  pur- 
chaser   goes    into    possession     during 


coverture,  and  later  the  wife  die's, 
leaving  the  husband  and  children  sur- 
viving her,  and  later  the  husband  con- 
veys the  whole  tract  to  the  purchaser 
by  deed.  It  was  held,  that  the  posses- 
sion of  the  purchaser  is  not  adverse  to 
the  wife  in  her  lifetime  and  right  of 
entry  or  action  does  not  accrue  to  her 
children  until  the  husband's  death,  and 
the  statute  of  limitations  begins  to  run 
against  them  first  at  his  death.  Mc- 
Neely  v.  South  Pcnn  Oil  Co.,  52  W. 
Va.  616,  44  S.  E.  508. 

Quaere,  whether  where  man  and  wife 
are  jointly  seized  of  land,  her  interest 
being  separate,  and  adverse  possession 
under  a  distinct  hostile  title  begins 
during  the  coverture;  but  before  the 
period  fixed  as  a  bar  by  the  statute  of 
limitations  has  run  out,  the  wife  dies 
leaving  children  and  husband  surviv- 
ing her;  does  the  statute  stop  runnint; 
as  to  the  heirs  until  the  close  of  the 
curtesy  by  the  death  of  the  husband? 
Does  his  failure  to  sue  affect  them?  Is 
there  a  second  or  separate  right  of  en- 
try or  action  accruing  to  the  heirs  at 
the  husband's  death?  How  when  the 
husband,  during  coverture  has  con- 
veyed to  the  occupant  by  deed  pur- 
porting to  pass  in  fee  the  whole  tract? 
Does  the  statute  run  against  the  heirs 
before  the  husband's  death?  McNeely 
V,  South  Penn  Oil  Co.,  52  W.  Va.  616, 
44  S.  E.  508.  See  the  title  HUSBAND 
AND  WIFE,  vol.  7,  p.  178. 

Ignorance  of  Her  Rights. — Igno- 
rance of  her  rights  under  the  Married 
Woman's  Law  is  no  excuse  for  fail- 
ure to  assert  her  claim  to  her  separate 
property.  Throckmorton  v.  Throck- 
morton, 91  Va.  42,  22  S.  E.  162. 

b.    Between  Husband  and  Wife. 

As  to  debts  between  husband  and 
wife,  the  wife  is  under  no  disability  to 
sue,  and  the  statute  runs  against  her 
as  against  any  other  person  from  the 
time  of  the  agreement,  where  no  time 
of  repayment  is  specified.  Miller  v. 
Cox,  38  W.  Va.  747,  18  S.  E.  960. 

The  statute  of  limitations  begins   to 
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run  against  the  wife  from  the  time 
she  knows  of  the  collection  by  her 
husband  of  claims  due  her,  which  con- 
stitute her  separate  estate.  Riggan  v. 
Riggan,  93  Va.  78,  24  S.  E.  920. 
c   Redemption  of  Real  Estate. 

A  married  woman,  as  to  her  sepa- 
rate estate,  is  not  under  any  such  dis- 
ability as  to  extend  the  time  in  which 
she  may  redeem  such  separate  real  es- 
tate when  it  has  been  sold  for  delin- 
quent taxes.  Williamson  v.  Russell,  18 
W.  Va.  612. 
4.   Laches. 

Under  the  statutes  of  West  Virginia 
a  married  woman  being  authorized  to 
act  in  respect  to  her  separate  estate  as 
if  she  were  unmarried,  she  is  equally 
subject,  to  the  imputation  and  conse- 
quences of  laches  as  if  she  were  feme 
sole.  Phillips  v.  Piney  Coal  Co.,  53 
W.  Va.  543,  44  S.  E.  774;  McPeck  v, 
Graham  (W.  Va.),  49  S.  E.  125;  Wal- 
dron  V.  Harvey,  54  W.  Va.  608,  46  S. 
E.  603. 

B.      SUITS     AGAINST     MARRIED 

WOMEN. 
1.   General  Engagements, 
a.   Jurisdiction. 
(1)    Generally. 

A  married  woman's  general  engage- 
ments, made  with  reference  to  her 
separate  estate,  while  they  will  not 
bind  her  personally  nor  constitute  liens 
on  the  estate,  will  nevertheless  creite 
a  liability  of  a  general  character  which 
a  court  of  equity  will  enforce.  Frank 
V.  Lilienfeld,  33  Gratt.  377;  Price  v. 
Planters'  Nat.  Bank,  92  Va.  468,  23  S. 
E.  887;  Bruff  v.  Thompson,  31  W.  Va. 
16,  6  S.  E.  352. 

"A  general  creditor  of  a  feme  covert 
may  subject  the  separate  estate  of  the 
feme  covert  to  the  payment  of  his  debt; 
but  he  cannot  do  so  with  us  by  ob- 
taining a  personal  judgment  in  i  court 
of  law  against  the  feme  covert,  but  his 
remedy  is  by  bill  in  a  court  of  equity 
to  subject  such  separate  estate  to  *he 
payment  of  his  debt,  not  because  his 
debt    is    a   lien    or    charge   upon    such 


separate  estate,  any  more  than  a  debt 
would  be  against  the  estate  of  a  feme 
sole,  but  because  the  debt  is  just,  and 
it  is  just  and  equitable,  that  such  sepa- 
rate estate  should  be  subjected  to  the 
payment  of  the  debt;  and  a  court  of 
equity  affords  the  remedy  and  the  only 
remedy,  by  proceeding  directly  to  sub- 
ject such  separate  estate  to  the  pay- 
ment of  the  debt  according  to  the  rules 
and  principles  goyerning  courts  of 
equity.  This  proceeding  in  equity  lo 
subject  the  separate  estate  of  the  feme 
covert  to  the  payment  of  her  just  debts 
must,  I  think,  necessarily  be  consid- 
ered in  the  nature  of  a  proceeding  in 
rem."  Hughes  v.  Hamilton,  19  \V. 
Va.  366,  394;  Howe  v,  Stortz,  27  W. 
Va.  555;  Dulin  v.  McCaw,  39  W.  Va. 
721,  20  S.  E.  681;  Osborn  v,  Glasscock. 
39  W.  Va.  749,  20  S.  E.  702;  Dickel  v. 
Smith,  38  W.  Va.  635,  18  S.  E.  721; 
Walters  v.  Farmers'  Bank,  76  Va,  12; 
Armstrong  v.  Pitts,  13  Gratt.  235,  240"; 
Salamonc  v.  Keiley,  80  Va.  86. 

A  claim  against  the  separate  estate 
of  a  married  woman  could,  in  West 
Virginia,  be  enforced  only  by  a  suit  in 
equity,  and  by  no  personal  decree,  un- 
til the  passage  of  §  15  of  chapter  3  of 
acts  of  1893,  p.  6,  amending  chapte-  06 
of  the  Code.  Wick  v.  Dawson,  42 
W.  Va.  43,  24  S.  E.  587;  Carey  v. 
Burruss,  20  W.  Va.  571,  43  Am.  .^cp. 
790;  Hogg  V.  Dower,  36  W.  Va.  200, 
14  S.  E.  995;  Dulin  v.  McCaw,  39  W. 
Va.  721,  20  S.  E.  681;  Osborn  v.  Glass- 
cock, 39  W.  Va.  749,  20  S.  E.  702;  Wil- 
liamson V.  Cline,  40  W.  Va.  194,  20 
S.  E.  917. 

In  an  action  at  law  upon  a  note  by 
husband  and  wife,  if  the  female  de- 
fendant interposed  a  plea  of  coverture 
which  was  proper  in  form  and  sub- 
stance, it  was  error  to  reject  the  same. 
Rogers  v.  Lynch,  44  W.  Va.  94,  29  S. 
E.  507. 

(2)    Equitable  Separate  Estate. 

A  court  of  equity  is  the  appropriate 
and  sole  tribunal  for  the  purpose  C'f 
charging  a  married  woman's  equitable 
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separate  estate  with  the  payment  of 
her  engage  in- i^ts.  Walters  v.  Farm- 
ers' Bank,  78  Va.  12;  Armstrong  v. 
Pitts,  13  Gratt.  235,  240;  Salamone  v. 
Keiley,  80  Va.  R«;  Howe  v.  Stortz,  27 
W.  Va.  555;  Dulin  v,  McCaw,  39  W. 
Va.  721,  20  S.  E.  681. 

(3)    Statutory  Separate  EsUte. 

The  debt  of  a  married  woman  can 
only  be  enforced  out  of  her  statutory 
separate  estate  by  proceedings  in 
equity  similar  to  those  employed  in 
subjecting  her  separate  equitable  es- 
tate, and  under  similar  circumstances. 
Carey   v.    Burruss,    20    W.    Va.    571. 

The  statutes  creating  such  seu:ir?te 
legal  estate  do  not  restrict  or  chanv;e 
the  power  of  a  court  of  equity  to   ^r\ 


phrase  "in  rem"  in  §  16,  ch.  66,  of  the 
Code  W.  Va.  1891,  relating  to  attach- 
ments against  the  separate  estate  of 
married  women  means  "quasi  in  rem," 
i.  e.,  that  no  personal  judgment  can 
be  rendered  against  her,  and  that  no- 
body's title  but  hers  could  have  been 
affected  by  any  sale  of  the  property, 
nor  that  the  property  could  be  seized 
and  sold  under  the  attachment  without 
proceeding  against  the  married  woman 
personally  by  order  of  publication  as 
a  nonresident.  Osborn  v.  Glasscock, 
.-^9  W.  Va.  749,  20  S.  E.  702. 
(7)     By   Statute   in   West   Virginia. 

May  Now  Be  Enforced  at  Law. — 
Under  acts,  1893,  ch.  3,  §  15,  a  mar- 
ried   woman   may   be   sued   in   a    court 


force   the    payment    of   a    debt    out    of  i  °^  ^^^^   ^""^  >  l^S^'   demand,  and   there 

such    separate    legal    estate    under    the  i  '^   "»   lo"S"  jurisdiction   in   equity    to 

same    circumstances    under     which     it    ^''"e'=    h"   ^^P^'-^^e    estate,   as    before 

would   have   enforced   payment   out    of ' ';'^f\='^«;_fo';«_"/hJegal   demand,   th^ 

her    separate    equitable    estate.      Carey 

V,   Burruss,   20  W.  Va.   571. 

(4)    On  Bill  to  Enforce  Mortgage. 


act   having   superseded   it.      If   the   dc- 


I  mand  be  of  an  equitable  nature,  so  as 

I  to    warrant    equity    jurisdiction    in    the 

,  .,,         ,  ,                .          !  case   of   a    feme    sole,   there   would    be 

Where  a   bill   seeks  only   to   enforce    ......           .            .     ^        , 

,.           ,  -^                         '  jurisdiction  m  equity  against  such  sepa- 

the    supposed    hen    of  a    mortgage    on    ^^^^  ^^^^^^      ^^^^  ^    Ferguson,  41  W. 


the  separate  estate  of  a  married 
woman,  relief  cannot  be  afforded  on 
the  ground  that   such   instrument  con- 


Va.   568,   23    S.    E.    710;    Williamson    v. 

Cline,   40   W.   Va.   194,  20   S.    E.   917. 

,      Under  §  15  of  chapter  66  of  the  Code, 
stitutes   a   charge   on   the    separate    es- 1    _       .  ,  .   « 

^  .  Jj  -    coverture    has    no    influence    upon    ju- 


tate.    Norris  v.  Woods,  89  Va.  873,  17 
S.   E.   552. 


risdiction;  it  depends  wholly  upon  the 
subject   matter;    if   that   be   such    as    is 
(5)    Court    Must    Protect   Interests    of    cognizable  in  law,  she  may  be  sued  in 
Married  Woman.  la    ^ourt    of    law    like    anyone    else;    if 

Though  a  married  woman  is  to  be  ;  cognizable  in  equity,  she  may  be  sued 
treated  as  a  feme  sole,  so  far  as  the  |  i„  equity.  William.son  v.  Cline,  40  W. 
capacity  to  charge  her  estate  with  her  i  y^  194^  20  S.  E.  917. 
pecuniary  engagements  is  concerned,  j  How '  Far  Statute  Retrospective.— 
yet  if,  in  a  litigation  involving  that  Section  15,  ch.  3,  acts,  1893.  was  in- 
question,  the  husband  does  not  choose  |  tended  to  be  prospective  in  its  action, 
to  defend  her  interests,  and  the  trus-  j  ^^^  ^^  action  at  law  under  that  sec- 
tee  is  negligent  of  his  duty,  it  is  in- 1  tjon  could  not  be  maintained,  and  a  com- 
cumbent  upon  the  court  to  direct  such  mon-law  judgment  render-d,  against  a 
inquires    as    will    prevent    the    sacrifice    carried  woman,  on  a  note  executed  by 


of    her    rights.      Darnell    v.    Smith,    26 
Gratt.  878. 

(6)    Attachments  against  Separate  Es- 
tate. 
In  Dulin  v.  McCaw,  39  W.  Va.  721, 
20    S.    E.    681,    it    was    held,     that     the 


her  husband  and  herself,  dated  the 
18th  day  of  March,  1884,  and  payable 
six  months  after  date.  Rogers  v. 
Lynch,  44  W.  Va.  94,  29  S.  E.  507. 
See  Fitzgerald  v.  Phelps,  etc..  Wind- 
mill Co.,  42  W.  Va.  570,  26  S.  E.  315. 
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Personalty  Should  Be  First  Sub- 
jected« — In  a  suit  in  equity  to  subject 
the  separate  estate  of  a  married  woman 
to  the  payment  of  her  debts,  where  it 
appears  that  she  owns  personal  and 
real  estate,  and  the  personalty  is  more 
than  sufficient  to  pay  the  indebtedness, 
the  personalty  should  first  be  subjected 
before  resorting  to  the  realty,  since  the 
statute,  §  15,  ch.  3,  acts,  1893,  authoriz- 
ing an  execution  to  issue  on  a  judg- 
ment against  a  married  woman  and  be 
collected  against  her  separate  personal 
property,  as  though  she  were  a  feme 
sole.  And  this  is  true  though  this  stat- 
ute was  passed  after  the  suit  was  in- 
stituted, though  before  decree,  such 
statute  affecting  the  remedy  merely. 
Fitzgerald  v.  Phelps,  etc.,  Windmill, 
Co.,  42  W.  Va.  570,  26  S.  E.  315. 

(8)    By  Statute  in  Virginia. 

By  §§  2288  and  2289,  Va.  Code,  1887, 
a  married  woman  may  make  contracts 
with  reference  to  her  statutory  separate 
estate  as  if  sole  and  she  may  be  sued 
upon  them  in  the  same  manner,  and 
there  shall  be  the  same  remedies  in 
respect  to  them  against  her  and  her 
said  estate,  as  if  she  were  unmarried, 
and  a  personal  judgment  or  decree  may 
be  rendered  against  her  which  may  be 
enforced  against  her  and  any  separate 
estate  she  has  or  may  subsequently  ac- 
quire (but  only  against  such  estate) 
in  the  same  manner  as  if  she  were  un- 
married. Duval  V.  Chelf,  92  Va.  489, 
23  S.  E.  893.  See  also,  Farley  v. 
Tillar,  81  Va.  275. 

The  court  can  make  no  order  for 
the  sale  of  her  separate  estate  whether 
real  or  personal,  but  the  judgment  must 
be  enforced  against  such  estate  by  a 
bill  in  equity  or  execution  in  the  same 
manner  as  it  would  be  enforced  against 
her  property  if  she  were  unmarried. 
Duval  V.  Chelf,  92  Va.  489,  23  S.  E.  893. 

(9)    Law  Governing  the  Remedy. 

The  mode  of  enforcing  her  liability 
against  a  married  woman,  as  to  the 
form  of  the  remedy,  mode  of  proceed- 
ing and  execution  of  the  judgment,  is 


to  be  governed  by  the  law  of  the 
forum  where  the  suit  is  instituted,  and 
when  that  law  has  been  changed  since 
the  institution  of  the  suit,  though  the 
change  be  remedial,  the  law  in  force  at 
the  time  of  the  institution  of  the  suit 
should  govern.  Holt,  J.,  dissenting,  as 
to  the  last  proposition.  Dulin  v.  Mc- 
Caw,  39  W.  Va.  721,  20  S.  E.  681; 
Wick  V.  Dawson,  42  W.  Va.  43,  24  S. 
E.  587.  See  Fitzgerald  v.  Phelps  Wind- 
mill Co.,  42  W.  Va.  570,  26  S.  E.  315; 
Young  V,  Hart,  101  Va.  480,  44  S.  E. 
703. 

b.   Parties. 

(1)  Other  Creditors. 

A  general  creditor  of  a  married 
woman  should  not  make  other  general 
creditors  parties  to  his  suit  to  subject 
her  separate  estate,  nor  should  he  make 
creditors  having  a  lien  on  her  real  es- 
tate parties  since  their  lien  is  on  the 
corpus  of  the  real  estate  while  that  of 
general  creditors,  after  suit  brought,  is 
on  the  personalty  and  the  rents  and 
profits  of  the  realty,  hence  their  liens 
are  on  different  subjects  and  the  en- 
forcement of  the  specific  liens  may  de- 
stroy the  lien  of  the  general  creditors 
on  the  rents  and  profits.  If,  however, 
the  specific  liens  covered  the  person- 
alty as  well  as  realty  these  lienors 
should  be  made  parties,  in  order  that 
a  court  of  equity  may  marshal  the  re- 
spective claims,  the  lien  creditors  hav- 
ing a  lien  on  realty  and  personalty  and 
the  general  creditors  a  lien  only  on  the 
personalty.  Howe  v.  Stortz,  27  W. 
Va.  555;  Hughes  v.  Hamilton,  19  V/. 
Va.  366,  392.  See  Charleston  Lumber, 
etc.,  Co.  V,  Brockmyer,  18  W.  Va.  586. 

(2)  Indorser   of   Negotiable   Note. 

It  is  proper  in  such  case  to  make  an 
endorser  of  a  feme  covert's  negotiable 
note,  a  party  to  a  suit  to  subject  her 
separate  estate,  and  though  such  at- 
tempt fail  by  reason  of  her  having 
aliened  her  separate  estate  before  the 
bill  was  filed,  still  it  is  proper  for  the 
court  of  equity  having  once  prop?rly 
obtained  jti'-*-':dVtion  to  go  on  and  ren- 
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der  a  decree  against  such  indorser. 
Walters  v.  Farmers'  Bank,  76  Va.  12. 
(8)    Holder  of  Vendor's  Lien. 

A  party  who  has  a  vendor's  lien  on 
the  separate  real  estate  of  a  married 
woman,  should  not  be  made  a  party 
defendant  to  a  bill  seeking  to  subject 
such  separate  estate  to  a  mechanic's 
lien,  since  the  former  is  a  lien  on  the 
corpus,  and  the  latter  only  on  the  rents 
and  profits,  and  the  enforcement  of  one 
will  destroy  the  other.  Charleston 
Lumber,  etc.,  Co.  v,  Brockmyer,  18  W. 
Va.  586.  See  ante.  "Parties,"  IV, 
B,  1,  b. 

(4)    Right  of  Lien  Creditor  to  Inter- 
vene. 

When  a  deed  of  trust  creditor  has 
become  the  bona  fide  owner  in  fee  of 
a  married  woman's  real  estate,  he  has 
the  right  to  intervene  in  a  suit  insti- 
tuted by  a  general  creditor  of  such 
married  woman  seeking  to  rent  such 
property,  for  the  purpose  of  resisting 
such  renting.  Cox  v.  Horner,  43  W. 
Va.  786,  28  S.  E.  780. 
c.   Multifariousness. 

Assignment  of  Assets  by  Executor. 
— A  bill  is  not  multifarious  because  it 
seeks  in  the  same  bill  to  set  up  a  de- 
mand against  the  separate  estate  of  a 
married  woman,  and  also  to  set  up 
against  an  executor  an  assignment  of 
assets  in  his  hands,  the  debt  being  the 
same  in  each  case  and  the  property 
sought  to  be  subjected  also  the  same. 
Oney  v.  Ferguson,  41  W.  Va.  568,  23 
S.  E.  710. 

Bill  to  Foreclose  Mortgage. — Where 
a  bill,  which  only  seeks  to  foreclose  a 
mortgage  executed  by  husband  and 
wife  on  his  personalty  and  his  interest 
in  a  certain  tract  of  land,  is  amended 
so  as,  in  addition,  to  seek  to  charge 
her  separate  real  estate,  it  will  be 
multifarious,  and  such  amendment 
should  not  be  allowed.  Linn  v.  Pat- 
ton,  10  W.  Va.  187.  See  also,  Taven- 
ner  v.  Barrett,  21  W.  Va.  656,  689. 

Vendor's  Lien  and  Mechanic's  Lien. 
^Where  there  is  a  prior  vendor's  lien, 


such  lien  being  on  the  corpus,  and  a 
mechanic's  lien  on  the  same  property, 
the  latter  being  a  lien  on  the  rents  and 
profits  alone,  they  cannot  be  enforced 
in  the  same  suit,  and  the  bill  filed  by 
the  holder  of  the  mechanic's  lien  should 
be  dismissed,  as  to  the  holders  of  the 
vendor's  lien,  at  the  plaintiffs  cost 
Charleston  Lumber,  etc.,  Co.  v.  Brock- 
myer, 18  W.  Va.  586. 

d.  Allegations. 

Bill  in  Chancery.— The  bill  must 
allege  that  it  was  the  intention  of  the 
married  woman  to  charge  her  estate, 
that  she  had  a  separate  estate  at  the 
time  of  the  contract  and  that  she  con- 
tracted the  debt  with  reference 
thereto.  McDonald  v.  Hurst,  86  Va. 
885,  11  S.  E.  536. 

It  must  allege  (the  married  woman 
not  being  a  sole  trader)  that  her  hus- 
band joined  in  said  contract  with  her 
and  executed  the  notes  with  her  dur- 
ing coverture,  in  reference  to  her  sepa- 
rate estate.  McDonald  v.  Hurst,  86 
Va.  885,  11  S.  E.  536. 

Declaration  at  Law. — ^The  common- 
law  rule  as  to  the  disability  of  married 
women  to  make  contracts  remains  in 
full  force  in  this  state,  except  so  far 
as  it  has  been  modified  by  statute.  In 
order,  therefore,  to  maintain  an  action 
at  law  upon  a  contract  made  by  her 
during  coverture  under  her  statutory 
power  to  contract,  it  is  necessary  for 
the  declaration,  or  other  pleading  filed 
in  the  cause,  to  aver,  not  only  that  she 
made  the  promise  sued  on,  but  to  aver 
also  such  a  state  of  facts  as  will  show 
that  her  promise  is  such  an  one  as,  by 
the  statute,  she  is  rendered  competent 
to  make.  That  is,  that  she  was  the 
owner  of  statutory  separate  estate,  and 
that,  by  executing  it,  she  intended  to 
charge  such  estate  with  its  payment. 
Duval  V.  Chelf,  92  Va.  489,  23  S.  E. 
893;  Hirth  v,  Hirth,  98  Va.  121,  34  S. 
E.   964. 

Under  the  act  of  March  7th,  1900,  § 
2,  acts,  Virginia,  1899-1900,  p.  1240,  ch. 
1139,   these   allegations   are   no  longer 
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necessary.      Young   v.    Hart,    101    Va. 

480,  44  S.   E.  703. 

€.   Answer  by  Trustee — Sufficiency. 

Even  when  the  married  woman  fails 
to  answer,  if  her  trustee  does  so,  his 
answer  sufficiently  puts  the  complain- 
ant upon  proof  of  all  his  material  alle- 
gations. Darnall  v.  Smith,  26  Gratt. 
878. 

f.   Extent  of  Liability. 
(1)    Generally. 

As  the  law  was  prior  to  the  Code  of 
1887,  a  married  woman  who  was  the 
owner  of  separate  estate,  statutory  or 
equitable,  could  enter  into  engage- 
ments for  the  payment  of  which  her 
separate  estate  could  be  subjected,  but 
upon  which  no  personal  judgment  or 
decree  could  be  rendered  against  her. 
Duval  V.  Chelf,  92  Va.  489,  23  S.  E. 
893.  See  ante,  "Extent  of  Liability," 
11,  C,  5;  "By  Statute  in  West  Virginia," 
IV,  B,  1,  a,  (7);  "By  Statute  in  Vir- 
ginia," IV,  B,  1,  a,  (8). 

Act  of  1893  in  West  Virginia.— 
Since  the  enactment  of  chapter  3  of 
the  act  of  1893,  a  judgment  on  a  con- 
tract of  a  married  woman,  such  as 
binds  her  separate  estate,  binds  as  a 
lien  the  corpus  of  her  real  estate.  Wil- 
liamson V.  Cline,  40  W.  Va.  194,  20  S. 
E.  917. 

Act  of  1900  in  Virginia.— Under  §  3 
of  the  act  of  March  7th,  1900  (acts, 
1899-1900,  p.  1240,  ch.  1139),  a  per- 
sonal judgment  may  be  rendered 
against  a  married  woman.  Young  v. 
Hart,  101  Va.  480,  44  S.  E.  703. 
(S)   Pine  in  Criminal  Proceedings. 

A  writ  of  fi.  fa.  upon  a  judgment  for 
a  fine  against  a  married  woman  for  a 
misdemeanor  may  be  levied  out  of  her 
legal  separate  estate,  real  and  personal. 
Gill  V.  State,  39  W.  Va.  479,  20  S.  E. 
568,  45  Am.  St.  Rep.  928,  28  L,  R.  A. 
655.  See  the  title  FINES  AND 
COSTS  IN  CRIMINAL  CASES,  vol. 
6,  p.  40. 
<8)  Judgment  for  Costs. 

"Where  a  judgment  is  obtained  in  an 
action  of  ejectment  against  a  married 


woman  and  her  husband  for  costs,  not 
being  a  suit  concerning  her  separate 
estate,  such  judgment  cannot  be  en- 
forced by  suit  in  equity  against  the 
separate  estate  of  the  wife.  Thorn  v, 
Sprouse,  39  W.  Va.  706,  20  S.  E.  676, 
Brannon,  J.,  dissenting,  which  see  for 
discussion  of  liability  of  separate  es- 
tate for  costs. 
(4)    Judgment  for  Tort. 

The  legal  separate  estate  of  a  mar- 
ried woman  is  liable  for  a  judgment 
against  her  for  a  tort.  Gill  v.  State, 
39  W.  Va.  479,  20  S.  E.  568,  45  Am.  St. 
Rep.  928,  26  L.  R.  A.  655.  See  also, 
dissenting  opinion  in  Thorn  v.  Sprouse, 
39  W.  Va.  706,  20  S.  E.  676,  and  Sala- 
nione  v.  Keilcy,  80  Va.  86. 
g.  Statute  of  Limitations. 
•  See  the  title  LIMITATION  OF 
ACTIONS,    vol.    9,    p.    367. 

Generally. — The  statute  of  limita- 
tions is  applied  to  claims  against  a 
married  woman's  equitable  separate  es- 
tate by  analogy.  Harshberger  v.  Al- 
ger, 31  Gratt,  52;  Norris  v.  Woods,  89 
Va.   873,   17   S.   E.   552. 

Does  Not  Apply  to  Draft  of  a  Mar- 
ried Woman. — Where  a  married  woman 
draws  a  draft  on  her  trustee,  on  ac- 
count of  her  separate  estate,  such 
draft  operates  as  an  equitable  assign- 
ment pro  tanto,  and  the  statute  of  limi- 
tations does  not  apply,  since  a  direct 
trust  is  created  in  favor  of  the  payee. 
Bain  v.  Buff,  76  Va.  371. 

Bond,  Though  Void  as  Bond,  Good 
as  Evidence  against  Her  Estate  Till 
Barred  as  a  Bond. — Claims  against  a 
married  woman's  separate  estate,  evi- 
denced by  bonds  executed  by  her,  are 
not  barred  by  the  statute  of  limitations 
as  simple  contract  debts,  on  the  ground 
that  they  are  void  as  bonds  on  account 
of  the  coverture  of  the  obligor,  since 
the  bonds,  though  void  at  law,  arc 
valid  in  equity  as  evidence  against  her 
estate.  Garland  v,  Pamplin,  32  Gratt 
305. 
2.  To  Enforce  Deed  of  Trust. 

Equity  has  jurisdiction  of  a  suit  to 
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enforce  against  the  separate  estate  of 
a    married    woman,    liens     created     by 
deed  of  trust     Weinberg  v.  Rempe,  16 
W.  Va.  829. 
8.    Concerning  Separate  Estate. 

a.  Justice  of  Peace — ^Jurisdiction. 
Where  the  interest  of  a  husband  is 

conveyed  to  certain  persons  by  com- 
missioners in  a  chancery  suit,  and  they 
lease  the  premises  to  the  husband,  and, 
on  his  holding  over  the  premises,  re- 
cover judgment  and  execution  against 
him  in  unlawful  detainer,  but  in  the 
meanwhile  his  wife  enters  on  the  prem- 
ises, claiming  the  greater  part  of 
them,  as  her  separate  estate,  if  they 
bring  unlawful  entry,  etc.,  against  her, 
her  title  will  properly  be  brought  in 
question  and  a  justice  of  the  peace  will 
not  have  jurisdiction,  she  not  having 
been  a  party  to  the  chancery  suit  or 
the  lease  to  her  husband  or  the  judg- 
ment against  him  in  unlawful  detainer 
and  not  being  concluded  thereby. 
Hughes  V.  Mount,  23  W.  Va.  130. 

b.  P.-irtics. 
(1)    Wife. 

A  wife,  living  with  her  husband  on 
land,  and  claiming  the  land  as  her  sepa- 
rate estate  under  a  right  derived  from 
a  person  other  than  her  husband,  prior 
to  commencement  of  the  action,  can  not 
be  turned  out  of  possession  by  a  writ 
of  possession,  in  an  action  of  eject- 
ment against  her  husband,  to  which 
she  was  not  a  party.  In  such  case  she 
is,  as  to  her  claim,  a  person  distinct 
from  her  husband,  and  must  be  made 
a  party  to  the  action,  like  any  other 
pc-snn,  in  order  to  bind  her  by  the 
judgment.  Bushong  v.  Rector,  32  W. 
Va.   311,  9   S.   E.   225. 


In  such  a  case  equity  has  jurisdic- 
tion by  injunction  to  restrain  the  ex- 
ecution of  the  writ  of  possession  as  to 
her.  The  parties  will  be  left  without 
prejudice  from  the  decree,  to  test  their 
titles  at  law.  Bushong  v.  Rector,  3^ 
W.  Va.  311.  9  S.  E.  225. 
(2)    Husband. 

By  ch.  66,  §  12,  W.  Va.  Code,  1868,  a 
married  woman  may  be  sued  without 
joining  her  husband,  where  the  action 
concerns  her  separate  property.  Rader 
V.   Neal,  13  W.  Va.  373. 

Otherwise  in  Virginia.  Farley  v^ 
Tillar,  81  Va.  275. 

At  trial  of  unlawful  detainer  against 
a  married  woman,  under  the  M.irried 
Woman's  Act,  April  4,  1877,  her  hus- 
band being  joined,  it  is  not  error  for 
the  court  to  instruct  the  jury  that  no 
verdict  or  judgment  can  be  rendered 
against  him  in  the  action.  Farley  v. 
Tillar,  81  Va.  275. 
c.    Sp^f'ific  Performance. 

Since,  by  virtue  of  §§  2286,  2288, 
2289,  Va.  Code,  1888,  a  married  woman 
may  aisoo«^e  of  her  separate  estate,  and 
may  contract  in  respect  thereto,  and 
may  sue  and  be  sued  in  respect  to  such 
contract  and  a  personal  judgment  or 
decree  rendered  for  or  against  her  and 
the  same  may  be  enforced  against  her 
and  her  separate  estate  in  the  same 
manner  as  if  she  were  unmarried, 
specific  performance  may  be  decreed 
against  her  of  hrr  contracts  to  convey 
her  separate  estate.  Gentry  v.  Gentry, 
87  Va.  478,  12  S.  E.  966;  Virginia  Coal, 
etc.,  Co.  V.  Roberson,  88  Va.  116,  13 
S.  E.  350.  See  the  titles  HUSBAND 
AND  WIFE.  vol.  7.  p.  178;  SPE- 
CIFIC  PERFORMANCE. 


SEPARATELY.— See  Laidley  v.  Central  Land  Co.,  30  W.  Va.  505,  4  S.  E. 
705,  709;  Blair  v.  Sayre,  29  W.  Va.  604,  2  S.  E.  97,  102.  And  see  the  title  AC- 
KNOWLEDGMENTS, vol.  1,  p.  104. 


SEPARATE  SUIT. — Where  a  law  firm  was  employed  to  assist  in  the  prose- 
cution of  a  suit  in  the  state  court  to  set  aside  a  will,  and  the  fee  was  contingent 
on  the  success  of  the  plaintiff;  and,  where  the  cause  was  ready  for  trial,  the 
plaintiff,  without  the  consent  of  his  counsel,  dismissed  his  suit  in  the  state 
court,  and  employed  one  of  the  said  firm,  after  the  dissolution  of  tlfe  partner- 
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ship,  to  bring  a  suit  in  the  circuit  court  of  the  United  States  for  the  same 
purpose,  and  filed  substantially  the  same  bill;  held,  this  is  a  separate  and  dis- 
tinct suit,  and  the  former  employment  has  nothing  to  do  with  it,  and  the  old 
firm  is  not  entitled  to  any  of  the  fees  earned  in  the  new  suit  Tomlinson  v. 
Polslcy,  31  W.  Va.  108,  5  S.  E.  457. 

Separate  Trials. 

Sec  the  titles  ACCOMPLICES  AND  ACCESSORIES,  vol.  1,  p.  77;  COM- 
MITMENTS AND  PRELIMINARY  EXAMINATION  OF  ACCUSED,  voL 
3,  p.  15;  CRIMINAL  LAW,  vol.  4,  p.  50;  EJECTMENT,  vol.  4,  p.  911;  WIT- 
NESSES. 

SEPARATION  FROM  FAMILY.— A  testator  provided  that  the  division  of 
his  estate  was  not  to  be  made  at  one  and  the  same  time,  but  at  the  several 
periods  when  any  one  or  more  of  his  children  should  separate  from  the  family. 
It  was  held,  that  the  marriage  of  a  daughter  was  ipso  facto  such  a  separation 
from  the  family  as  to  entitle  her  husband  to  demand  her  share  of  the  estate. 
Branch  v.  Booker,  3  Munf.  43. 

Separation  (Husband  and  Wife.) 

See  the  titles  ALIMONY,  vol.  1,  p.  297;  CURTESY,  vol.  4,  p.  158;  DI- 
VORCE, vol.  4,  p.  734;  DOWER,  vol.  4,  pp.  804,  805;  HUSBAND  AND 
WIFE,  vol.  7,  pp.  187,  192,  225,  236;  INCEST,  vol.  7,  p.  344. 

Separation  of  Jury. 

See  the  title  JURY,  vol.  9,  p.  56. 

Separation  of  Witnesses. 

See  the  title  WITNESSES 

SEQUESTRATION. 

CROSS    REFERENCES. 

See  the  title  RECEIVERS,  vol.  11,  p.  645. 

As  to  the  validity  of  an  order  of  sequestration  by  a  confederate  court,  see 
the  title  CONFEDERATE  STATES,  vol.  3,  p.  68.  As  to  whether  a  court  of 
equity  will  sequestrate  the  rents  and  profits  of  an  estate  deeded  by  a  wife  to  a 
trustee,  to  be  free  from  the  husband's  debts  because  of  a  defect  in  the  deed, 
see  the  title  SPENDTHRIFT  AND  SPENDTHRIFT  TRUSTS 

A  writ  of  sequestration  cannot  regu-  i  chancery  suit  to  subject  the  debtor's 
larly  be  issued  on  a  sheriff's  return  of  i  real  estate  to  the  discharge  of  liens 
"non  est  inventus"  upon  an  attach- 1  upon  it,  the  court  has  a  discretion  to 
ment  for  contempt.  Hook  v.  Ross,  1  |  sequester  the  rents  and  profits  of  such 
Hen.  &  M  310.  See  also,  the  title  real  estate.  Grantham  v.  Lucas,  15 
CONTEMPT,  vol.  3,  p.  261.  I  W.   Va.   425. 

As  to  what  are  the  regular  proceed- 1  The  court  in  enforcing  the  lien  of  a 
ings  whereon  to  ground  a  writ  of  se-  ,  judgment  in  either  of  the  modes  pre- 
questration,  see  Hook  v.  Ross^  I  Hen.  '  scribed,  pendente  lite,  will  not  take  the 
&  M.  310.  I  property  out  of  the  possession   of   the 

Discretion     of     Court. — Pending     a  j  debtor,  unless   it  is  necessary   to   pre- 
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serve  the  rents  and  profits  to  meet  a 
deficiency  at  the  sale.  When  it  ap- 
pears to  be  necessary  to  sequester  the 
rents  and  profits  to  meet  such  defi- 
ciency, justice  to  the  creditors  requires 
that  the  property  should  be  taken  out 
of  the  debtor's  possession,  and  the 
rents  and  profits  sequestered.  Gran- 
tham V.   Lucas,   15   W.   Va.   425,   432. 

A  sequestration  is  proper,  if  the  de- 
fendant obstinately  lies  in  jail  to  save 
his  estate  or  exhausts  it  in  paying 
other  creditors,  to  the  injury  of  the 
plaintiff.     Ross  v.   Colville,  3  Call  382. 

Setting  Aside  of  Sales  as  Condition 
Precedent. — The  court  having  made  the 
decree  for  a  sale  of  the  real  estate,  on 
the  petition  of  the  adult  heirs,  and  with 
the  assent  of  the  creditors,  it  is  erro- 
neous to  proceed  to  sequestrate  the 
rents  of  the  other  real  estate  in  the 
hands  of  the  heirs  for  the  payment  of 
the  debts,  before  deciding  upon  the 
claim  of  the  purchasers  to  have  the 
sale  set  aside.  Crallc  v,  Meem,  8 
Gratt.  496. 

Mortgaged  or  Incumbered  Property. 
— A  court  of  equity  may  sequestrate 
the  rents  and  profits  of  mortgaged,  or 
incumbered  property,  where  a  forfei- 
ture has  accrued;  and  such  rents  and 
profits  are  necessary  to  discharge  the 
incumbrances.  Clarke  v.  Curtis,  1 
Gratt.  289. 

An  Order  appointing  a  receiver  is  in 


the  nature  of  an  injunction  or  writ  of 
sequestration,  preventing  any  aliena- 
tion of,  or  interference  with,  the  prop- 
erty without  the  consent  of  the  court 
Any  meddling  with  the  control  or  pos- 
session of  the  receiver,  whether  for- 
cibly or  by  legal  proceedings,  without 
the  permission  of  the  court,  is  con- 
tempt of  court  and  punishable.  Thorn- 
ton V.  Washington  Savings  Bank,  76 
Va.  432.  See  also,  the  title  RECEIV- 
ERS, vol.   11,  p.  645. 

The  authority  of  the  court  over  the 
property  sequestrated  may  at  all  times 
be  enforced,  and  its  surrender  com- 
pelled by  process  of  attachment  or 
writ  of  possession;  though,  as  a  gen- 
•cral  rule,  the  court  will  not  so  readily 
interfere  as  against  the  possession  of 
a  stranger,  to  the  action,  claiming  by 
paramont  title,  but  will  leave  the  ques- 
tion of  title  to  be  tried  by  a  proper  ac- 
tion instituted  for  the  purpose. 
Thornton  v,  Washington  Savings  Bank, 
76  Va.  432. 

Interest  on  Claim  for  Property  Se- 
questered during  Revolution. — The 
representative  of  a  British  subject, 
whose  estate  was  sequestered  under 
the  law  of  1777,  and  who  does  not  ap- 
ply to  the  auditor  until  1822  for  a  cer- 
tificate, is  not  entitled  to  interest  on 
his  claim,  after  the  1st  of  January, 
1811.     Martin  v.  Auditor,  4  Rand.   264. 


Serjeant. 

See  the  title  MUNICIPAL  CORPORATIONS,  vol.  10,  p.  192. 

Servants. 

See  the  title  MASTER  AND  SERVANT,  vol.  9,  p.  661. 


SERVED.— In  McClung  v.  Echols,  5  W.  Va.  204,  210,  it  was  said:  "A  return 
of  'served'  by  the  sheriff,  on  a  writ  of  ejectment,  is  certainly  not  conclusive 
evidence  of  possession  by  the  defendant,  and  it  can  not  be  prima  facie  evidence 
under  our  statute  on  ejectment,  for  the  reason,  among  others,  that  our  statute 
would  not  allow  it  to  be  rebutted  if  once  taken  as  evidence."  See  generally, 
the  titles  EJECTMENT,  vol.  4,  p.  871;  SERVICE  OF  PROCESS. 


SERVICE^-Command  of  Service— See  Com.  v,  Lilly,  1  Leigh  525,  564. 

Service  Line.— See  Barrickman  v,  Marion  Oil  Co.,  45  W.  Va.  634,  32  Sw  B. 
327,  328. 

Service  of  the  State. — A  person  confined  by  sentence  of  a  court  martial  for 
failure  to  pay  a  fine  imposed  upon  him  for  failure  to  perform  militia  duty  is  not 
within  the  service  of  the  state.    Attorney  General  v,  Fenton,  5  Munf.  292,  295. 

SERVICE  or  PROCESS. 

L  Purpose  and  Necessity,  211. 
IL  By  Whom  Served,  211. 

A.  Service  by  Officer,  211. 

1.  In  General,  211. 

2.  Where  Proper  Officer  under  Disability  or  Office  Vacant,  212. 

3.  Validity  of  Service  by  Other  than  Officer  to  Whom  Directed,  213. 

B.  Service  by  Any  Credible  Person,  213. 

C.  Duty  of  Officer  to  Execute  Process,  214. 

HL  Time  of  Service,  215. 

A.  In  General,  215. 

B.  On  Sundays  or  Holidays,  216. 

IV.  Mode  of  Service,  216. 

A.  Sufficiency  of  Constructive  Service,  216. 

B.  Necessity  for  Compliance  with  Statutory  Provisions,  216. 

C  As  Dependent  on  Whether  Proceeding's  in  Rem  or  in  Personam,  217. 

D.  As  Dependent  upon  Residence  or  Nonresidence  of  Defendants,  217. 

1.  In  General,  217. 

2.  Service  on  Residents,  218. 

a.  Natural  Persons,  218. 

(1)  General  Statutory  Provisions  as  to  Service  of  Notice  or 

Summons,  218. 

(2)  Service  on  Party  by  Delivery  of  Copy  of  Process,  218. 

(3)  Service  by  Delivery  of  Copy  to  Member  of  Family,  218« 

(4)  Service  by  Postinf^  Copy,  220. 

b.  Corporations,  220. 

(1)  Manner  of  Service  on  Corporations  Generally,  220. 

(a)  On  Whom  Served,  220. 
aa.  In  General,  220. 

(aa)  Code  Provisions,  220. 

(bb)  Provisions  Construed  and  Applied,  221. 
bb.  When  Corporation  Operated  by  Trustee,  Lessee, 

or  Receiver,  222. 
cc.  In  Case  of  Defunct  Corporations,  223. 

(b)  Service  by  Delivery  of  Copy,  223. 

(c)  Place  and  Time  of  Service,  224. 
aa.  Place,  224. 

bb.  Time,  224. 

(2)  Manner  of  Service  on  Particular  Corporations,  224. 

(a)  Banking'  Corporations,  224. 

(b)  Railroad  Corporations,  224. 

(c)  Insurance  Companies,  225. 

12  Va-14  209 
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(d)  Joint  Stock  Companies,  225. 

(e)  Foreign  Corporations  Having  Representatives  withia 
State,  226. 

c.  Common  Carrier  Not  a  Corpoifation,  228. 

d.  Partnerships,  228. 
Service  on  Nonresidents,  228. 

a.  Personal  Service,  228. 

(1)  Validity  of  Such  Service   Out  of  State,  228. 

(2)  Service  on  Nonresident  While  within  Jurisdiction,  230» 

b.  Service  by  Publication,  230. 
(1)  When  Proper,  230. 

(a)  Against  Natural  Persons,  230. 

(b)  Against  Corporations,  231. 

(c)  Execution  of  Order  during  War  Ineffectual,  233. 
Proceedings  to  Obtain,  233. 

(a)  Necessity  for  Strict  Compliance  with  Statute,  233. 

(b)  Affidavit.  233. 

(c)  Order,  233. 
aa.  Necessity,  233. 
bb.  Time  of  Making,  233. 
cc.  Form  and  Requisites  of  Order,  233. 
dd.  Entry  and  Signature  by  Clerk,  234. 
Manner  of  Publication,  235. 
aa.  In  Newspaper,  235. 

(aa)  In  General,  235. 
(bb)  Time  for  Which  Published,  235. 
(cc)  Proof  of  Publication,  235. 
bb.  By  Posting,  236. 
Hearing  and  Determination,  236. 

(4)  Rehearing,  237. 

(5)  Objections  for  Want  of  Due  Publication,  237. 

(6)  Conclusiveness  of  Recitals  in  Decree  as  to  Due   Ezecutioa 

of  Order  of  Publication,  237. 

V.  Return,  238. 

A.  Definition  and  Nature,  238. 
Duty  to  Make,  238. 
To  What  Court  or  Officer  Made,  239. 
When  Returnable,  239. 
Requisites  and  Sufficiency,  240. 

1.  Necessity  for  Compliance  with  Statutory  Requirements,  240. 

2.  Showing  as  to  Time  and  Manner  of  Execution,  241. 

a.  General  Rule,  241. 

b.  Application  of  Rule  to  Particular  Modes  of  Service,  24U 

(1)  Actual  Service  on  Party  in  Person,  241. 

(2)  Service  by  Leaving  Copy,  242. 

(3)  Service  by  P  sting,  243. 

(4)  Service  on  Officer  of  Corporation,  245. 

(5)  Where  Process  Personally  Served  Out  of  State,  247.. 

3.  Signature,  247. 

4.  Authentication  by  Affidavit,  247. 
Amendment,  248. 


(3) 


B. 
C. 
D. 
E. 


F. 
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6.  Return  of  Bonds  Taken,  and  Account  of  Sales,  248. 
H.  Effect  and  Conclusiveness,  248. 

1.  Return  as  Bvidence,  248. 

2.  Conclusiveness,  248. 

I.  Objections  to  Return,  250. 

CROSS    REFERENCES. 

See  the  titles  ABATEMENT,  REVIVAL  AND  SURVIVAL,  vol.  1,  p.  2; 
ACTIONS,  vol.  1,  p.  122;  AMENDMENTS,  vol.  1,  p.  316;  APPEAL  AND 
HRROR,  vol.'  1,  p.  418;  APPEARANCES,  vol.  1,  p.  667;  ATTORNEY  AND 
CLIENT,  vol.  2,  p.  144;  BAIL  AND  RECOGNIZANCE,  vol.  2,  p.  .196;  CER- 
TIORARI, vol.  2,  p.  734;  CONFLICT  OF  LAWS,  vol.  3,  p.  100;  CONSTI- 
TUTIONAL LAW,  vol.  3,  p.  140;  CONTEMPT,  vol.  3,  p.  236;  CONTIN- 
UANCES, vol.  3,  p.  270;  CORONERS,  vol.  3,  p.  508;  COURTS,  vol.  3,  p.  696; 
CRIMINAL  LAW,  vol.  4,  p.  1;  DISMISSAL,  DISCONTINUANCE  AND 
NONSUIT,  vol.  4,  p.  683;  EXECUTIONS,  vol.  5,  p.  416;  EXECUTIONS 
AG.MNST  THE  BODY  AND  ARREST  IN  CIVIL  CASES,  vol.  5,  p.  474; 
FI.XES  AND  COSTS  IN  CRIMINAL  CASES,  vol.  6,  p.  40;  FOREIGN 
CORPORATIONS,  vol.  6,  p.  190;  FORMER  ADJUDICATION  OR  RES 
ADJUDICATA,  vol.  6,  p.  261;  GRAND  JURY,  vol.  6,  p.  742;  HABEAS 
CORPUS,  vol.  7,  p.  1;  JUDGMENTS  AND  DECREES,  vol.  8,  p.  161;  JURIS- 
DICTION, vol.  8,  p.  843;  JURY,  vol.  9,  p.  1;  JUSTICES  OF  THE  PEACE. 
vol.  9,  p.  68;  LIMITATION  OF  ACTIONS,  vol.  9,  p.  367;  LIS  PENDENS, 
vol.  9,  p.  453;  LOST  INSTRUMENTS  AND  RECORDS,  vol.  9.  p.  474; 
PAROL  EVIDENCE,  vol.  10,  p.  644;  PRIVILEGE,  vol.  11,  p.  374;  REHEAR- 
IXG,  vol.  11,  p.  762;  SEARCHES  AND  SEIZURES,  ante.  p.  117;  SHERIFFS 
AND  CONSTABLES;  SUMMONS  AND  PROCESS;  VENUE;  WARRANTS'; 
WITNESSES. 

As  to  service  of  process  in  particular  proceedings,  or  upon  particular  per- 
sons or  classes  of  persons,  see  the  specific  titles. 


I.  Purpose  and  Necessity. 

As  to  the  purpose  of  service  of  proc- 
ess, see  the  title,  SUMMONS  AND 
PROCESS. 

As  to  the  necessity  for  service  of 
process  or  voluntary  appearance  in 
court  in  order  to  give  jurisdiction,  and 
as  to  waiver  of  service,  see  the  titles 
APPEARANCES,  vol.  1,  p.  667; 
JUDGMENTS  AND  DECREES,  vol. 
8,  p.  276;  JURISDICTION,  vol.  8,  p. 
858;   SUMMONS   AND   PROCESS. 

II.  By  Whom  Served. 

A.    SERVICE  BY  OFFICER. 
1.   In  General. 

Provisions  of  Virginia  Code.— By  § 
3207  of  the  Virginia  Code,  1904,  it  is 
provided  that  "any  sheriff,  sergeant, 
or  constable,  thereto  required,  shall 
serve  a  notice  within  his  county  or  cor- 


poration,"   etc.      Andrews    v.    Fitzpat- 
rick,    89   Va.   438,   16   S.    E.   278. 

By  §  3224  of  the  Virginia  Code,  1904, 
a  summons  or  scire  facias  may  be 
served  as  a  notice  under  §  3207,  except 
that  such  process  (unless  it  be  a  sun: 
mons  for  a  witness)  shall,  in  all  case, 
be  served  by  an  officer;  that  is,  by  such 
officer  as  is  by  law  authorized  to  serve 
it;  and  this  officer  may  be  a  sheriff  or 
sergeant;  and  in  certain  cases  by  a 
coroner;  and  in  certain  other  cases  by 
a  constable.  Andrews  v.  Fitzpatrick, 
89   Va.   438,   16   S.   E.   278. 

The    sergeant    of    the    city   of    Rich- 
mond shall  be  the  officer  to  attend  on 
the  said  hustings  court  and  execute  its  * 
process   and    orders.     Va.    Code,    1904, 
§  3076. 

Provisions  of  West  >^rginia  Code. — 

Chapter  121,  §   1,  W.  Va.   Code,   1899, 
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after  providing  for  the  service  of  no- 
tices, no  particular  mode  of  serving 
which  is  elsewhere  prescribed,  further 
provides  that  "any  sheriff  or  constable 
thereto  required,  shall  serve  notice 
within  his  county,  and  make  return  of 
the  manner  and  time  of  service,"  etc. 
HoUandsworth  v.  Stone,  47  W.  Va. 
773,  35  S.  E.  864.  See  post,  "Duty  to 
Make,"  V,  B.  And  see  the  title  SHER- 
IFFS AND  CONSTABLES. 

8.  Where  Proper  Officer  under  Dis- 
ability  or   Office   Vacant 

Service  by  Coroner. — By  §  893  of  the 
Virginia  Code  of  1904,  it  is  provided 
that  "when  for  any  cause  it  is  unfit  for 
a  sheriff  or  sergeant  to  serve  any  proc- 
ess, or  to  summon  a  jury,  such 
process  shall  be  directed  to  and  served 
by,  and  such  jury  shall  be  summoned 
by  a  coroner  of  the  county  or  city." 
Ballard  v.  Thomas.  19  Gratt  14;  Turn- 
bull  V.  Thompson,  27  Gratt.  306;  An- 
drews v.  Fitzpatrick,  89  Va.  438,  16  S. 
E.  278;  American  Bonding  Co.  v. 
Milstead,  102  Va.  683,  47  S.   E.  853. 

Service  by  Constable  or  Appointee 
of  Court— By  §  895  of  the  Virginia 
Code,  1904,  it  is  provided  that  "What- 
ever process  is  under  section  eight 
hundred  and  ninety-three,  to  be  di- 
rected to,  or  whatever  act  is  under  that 
section  to  be  done  by  a  coroner  shall, 
in  case  that  office  be  vacant,  or  the 
coroner  or  coroners  be  interested  or 
not  authorized  to  act,  be  directed  to, 
or  done  by  a  constable  of  the  county 
or  city."  Andrews  v.  Fitzpatrick,  89 
Va.   438,  16   S.   E.   278. 

By  ch.  41,  §  1,  of  the  West  Virginia 
Code,  1899,  it  is  provided  that  "the 
county  court  of  every  county  shall 
designate  one  or  more  constables 
thereof  to  serve  the  process  and  levy 
executions  in  cases  where  the  sheriff 
of  the  county  is  a  party  defendant  or 
is  under  any  other  disability."  An- 
derson V.  Doolittle,  38  W.  Va.  633,  18 
S.  E.  726. 

By  ch.  41,  §  2,  of  the  West  Vir- 
ginia   Code,  1899,  it  is  provided    that 


"when,  from  any  cause,  it  is  unfit  for 
the  sheriff  to  summon  a  jury,  or  exe- 
cute any  process  or  order  (including 
executions),  such  jury  shall  be  sum- 
moned by  some  person  appointed  for 
the  purpose  by  the  circuit  court,  or  the 
judge  thereof  in  vacation;  and  such 
process  or  order  may  be  executed  by 
any  constable  in  the  county  to  whom  it 
is  delivered  for  execution,  or  by  any 
person  appointed  for  the  purpose  by 
the  court  or  the  judge  thereof  in  va- 
cation." 

By  §  896  of  the  Virginia  Code,  1904, 
it  is  provided  that  "though  persons  be 
acting  in  any  county  as  sheriff  or 
deputy  sheriff,  or  in  any  city  as  ser- 
geant or  deputy  sergeant,  yet  when  it 
is  unfit  from  any  cause  for  the  sheriff 
or  sergeant  to  serve  any  process,  or  to 
summon  a  jury,  the  court  in  which  the 
case  is  pending  may,  instead  of  leav- 
ing those  duties  to  be  performed  by 
a  coroner  or  constable,  appoint  some 
other  person  to  perform  the  same." 

Unless  the  office  of  coroner  is  va- 
cant, or  the  incumbent  under  disa- 
bility, a  constable  can  not  lawfully 
serve  a  process  directed  to  the  sheriff. 
Such  is  no  legal  service,  and  should 
be  quashed.  Code,  §§  893-895,  and  § 
3224.  Andrews  v.  Fitzpatrick,  89  Va. 
438,  16  S.  E.  278. 

Service  by  Deputy  on  Sheriff  with- 
out Objection. — In  debt  against  four 
obligors,  one  of  whom  is  the  high 
sheriff,  the  process  goes  into  the  hands 
of  his  deputy,  who  serves  it  upon  him 
as  well  as  the  other  three,,  to  which 
he  makes  no  objection;  and  there  is  a 
judgment  by  default  against  all  of 
them.  The  process  is  properly  served 
and  the  judgment  is  valid.  Turnbull 
V.  Thompson,  27  Gratt.  306. 

"The  second  objection  is,  that  the 
process  was  served  on  the  defendant 
by  his  deputy,  the  defendant  himself 
being  then  the  sheriff  of  the  county. 
This  objection  doubtless  is  founded 
upon  the  20th  section,  ch.  49,  Code  of 
1860,  which  declares  that  'when  for  any 
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cause  it  is  unfit  for  a  sheriff  or  ser- 
geant to  serve  any  process,  such  proc- 
ess shall  be  directed  to  and  served  by 
a  coroner  of  the  county  or  corpora- 
tion.' One  of  the  objects  of  this  stat- 
ute was  of  course  to  prevent  the  exe- 
cution of  process  by  officers  interested 
in  the  subject  matter  of  the  suit;  and 
the  plaintiff  might  well  object  that  the 
defendant  is  not  a  proper  person  to 
execute  the  process.  But  if  the  plain- 
tiff is  willing  that  the  process  shall  go 
into  the  hands  of  the  defendant,  and 
the  defendant  is  willing  to  receive  it 
and  accept  service,  the  latter  can  not 
afterwards  be  heard  to  make  any  ob- 
jection on  the  ground  of  irregularity. 
And  so  if  the  defendant's  deputy  re- 
ceive the  process  and  serve  it  upon  the 
principal,  and  the  latter  does  not  make 
the  objection  in  limine,  he  should  not 
be  permitted  afterwards  to  say  that 
his  deputy  had  done  an  illegal  act." 
Turnbull  v,  Thompson,  27   Gratt.  306. 

S,  Validity  of  Service  by  Other,  than 
Officer  to  Whom  Directed. 

By  §  3220  of  the  Virginia  Code  of 
1904  after  prescribing  to  whom  process 
may  be  directed,  further  provides  that 
if  process  appear  to  be  duly  served 
and  good  in  other  respects,  it  shall  be 
deemed  valid,  although  not  directed  to 
any  officer,  or,  if  directed  to  an  officer, 
though  executed  by  any  other  to  whom 
it  might  lawfully  have  been  directed. 
Andrews  v.  Fitzpatrick,  89  Va.  438,  16 
S.  E.  278. 

Chapter  124,  §  2,  of  the  West  Vir- 
ginia Code,  1899,  contains  a  similar 
provision.  Gas  Co.  v.  Wheeling,  7  W. 
Va.  22. 

B.  SERVICE  BY  ANY  CREDIBLE 
PERSON. 
Code  Provision.— By  ch.  124,  §  2,  of 
the  West  Virginia  Code,  1899,  it  is 
provided  that  "Process  to  commence 
suits,  including  writs  of  scire  facias, 
mandamus,  quo  warranto,  certiorari, 
prohibition  and  the  alias  or  other  proc- 
ess, where  the  original  is  returned  not 


executed,  may  also  be  served  by  any 
credible  person;  and  the  return  of  such 
person,  verified  by  his  affidavit,  shall 
be  evidence  of  the  manner  and  time  of 
service."  Hollandsworth  v.  Stone,  47 
W.  Va.  773,  35  S.  E.  864;  Peck  v. 
Chambers,  44  W.  Va.  270,  28  S.  E.  706; 
Gas  Co.  V,  Wheeling,  7  W.  Va.^2; 
Cross  V.  West  Va.,  etc.,  R.  Co.,  35  W. 
Va.  174,  12  S.  E.  1071. 

Provision  Construed — In  Peck  v. 
Chambers,  44  W.  Va.  270,  28  S.  E.  706, 
the  court  held,  that  where  the  original 
process  to  commence  a  suit  is  returned 
not  exectjited,  it  may  be  served  by  any 
credible  person,  and  the  return  of  such 
person,  verified  by  his  affidavit,  shall 
be  evidence  of  the  manner  and  time  of 
service;  but  a  person,  in  order  to  be 
competent  to  serve  and  return  such 
process,  must  be  a  credible  person. 

In  Hollandsworth  v.  Stone,  47  W. 
Va.  773,  35  S.  E.  864,  however,  it  was 
held,  that  any  credible  person  may 
serve  a  summons  or  other  process,  or 
legal  notice,  and  make  verified  return 
of  such  service,  though  there  has  not 
been  any  prior  return  of  not  executed 
by  an  authorized  officer. 

"The  summons  in  the  action  having 
been  served  by  a  private  individual,  the 
defendants  moved  the  court  to  quash 
the  return  of  service  because  the  serv- 
ice was  made  by  a  private  individual 
without  the  original  writ  having  been 
first  returned  *Not  executed'  by  an 
officer.  This  motion  is  rested  on  the 
theory  that  §  2,  ch.  124,  Code,  1891, 
provides  that  'process  to  commence 
suits,  including  writs  of  scire  facias, 
mandamus,  quo  warranto,  certiorari, 
prohibition  and  the  alias  or  other 
process,  where  the  original  is  returned 
not  executed,  may  also  be  served  by 
any  credible  person.'  It  is  claimed 
that,  as  this  summons  showed  no  re- 
turn of  not  executed,  the  return  of 
service  by  an  individual,  verified  by 
his  affidavit,  is  absolutely  void,.  If  this 
court  holds  that  doctrine,  it  would  up- 
turn how  many  judgments  and  decrees 
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in  West  Virginia?  It  would  reverse 
the  practice  prevalent  throughout  this 
state  for  fifty  years.  As  far  back  as 
the  Code  of  1849,  ch.  170,  §  6,  it  was 
provided  that  'any  summons  or  scire 
facias  may  be  served  as  a  notice  is 
served  under  the  first  section  of  chap- 
ter 167,'  and  that  provides  that  'any 
sheriff  or  sergeant  shall  serve  a  notice 
*  *  *  and  make  return.  ♦  ♦  ♦ 
Such  return,  or  a  similar  return 
by  any  other  person  who  verifies 
\t  by  affidavit,  shall  be  evidence 
pf  the  manner  and  time  of  service.* 
This  provision  has  ever  since  con- 
tinued the  law.  Code,  ch.  124;  §  6,  and 
ch.  121,  §  1.  Under  it  such  long  prac- 
tice of  serving  process  by  individuals 
has  prevailed.  It  would  be  a  total  re- 
versal of  this  pract'cc  to  hold,  now  as 
we  are  asked  to  hold,  and  it  would 
nullify  the  plain  meaning  of  the  stat- 
utes cited,  made  for  remedial  pur- 
poses, and  for  public  convenience  in 
the  service  of  process.  But  there  is  no 
clash  between  the  statutory  provi- 
sions above  quoted.  The  construction 
of  §  2,  ch.  124,  contended  for  by  coun- 
sel for  Stone,  is  not  sound.  The 
words  'not  executed'  do  not  refer  to 
the  process  to  commence  suits,  but 
only  to  the  words  'other  process.* 
They  are  simply  descriptive  of  'other 
process.'  The  lawmaker,  fearing  that 
it  might  be  contended  that  further 
process  after  the  original  might  be  re- 
quired to  go  to  the  same  officer,  ex- 
pressly provided  for  its  service  to  a 
private  individual,  just  like  other  proc- 
ess. It  was  meant  to  say  that  not 
only  original  process  might  be  served 
by  an  individual,  but  also  alias  or  any 
other  process,  whatever  its  proper  name 
— 'pluries'  or  other — where  the  prior 
process  had  been  returned,  unexecuted, 
might  be  served  by  an  individual,  just 
like  the  other  process  mentioned  in 
the  section.  This  construction  harmo- 
nizes all  these  provisions.  Where  is 
the  reason  in  requiring  that,  before  an 
individual  shall  serve  process,  there 
shall  be  a  return  of  not  executed  by  an 


officer?  Peck  v.  Chambers,  44  W.  Va. 
270,  28  S.  E.  706,  does  not  bear  on  thij» 
point.  The  point  in  that  case  was 
whether  an  individual  serving  process 
must  be  a  credible  person;  and  the 
case  does  not  discuss  the  point  we  have 
in  hand,  and  was  not  meant  to  sustain 
the  construction  of  §  2,  ch.  124,  con- 
tended for."  Hollandsworth  v.  Stone, 
47  W.  Va.  773,  35  S.  E.  864. 

As  to  service  by  disinterested  per- 
sons of  process  outside  o{  state,  under 
§  3232  of  the  Virginia  Code,  1904,  and 
ch.  124,  §  13,  of  the  West  Virginia 
Code  of  1899,  see  post,  "Validity  of 
Such  Services  Out  of  State,"  IV,  D,  3, 
a,  (1). 

C.  DUTY  OF  OFFICER  TO   EXE- 
CUTE PROCESS. 

Generally,  as  to  the  duty  of  the 
officer  to  execute  process,  see  ante, 
"In  General,"  II,  A,  1.  See  also,  the 
title  SHERIFFS  AND  CONSTA- 
BLES, as  to  the  duty  of  such  officers 
in  the  execution  of  process  and  their 
liability  for  failure  to  serve  or  defect- 
ive  service. 

A  sheriff  is  liable  to  the  action  of  th« 
party  at  common  law,  for  not  execut- 
ing and  returning  the  process  of  this 
court.  But  quzere,  whether  he  is  lia- 
ble to  attachment?  Ronald  v.  Bentlcy, 
4  Hen.  &  M.  461. 

Where  a  statute,  with  regard  to 
process,  is  directory  to  the  court,  or  the 
clerk,  and  not  to  the  sheriff,  the  latter 
is  bound  to  obey  the  writ  as  he  re- 
ceives it;  but  as  the  endorsement  of 
the  true  spec'es  of  the  action  upon  the 
writ  is  required  by  the  act  of  assembly, 
that  the  sherifj  may  see  whether  bail 
is  to  be  demanded,  or  not,  he  must  be 
judge  himself,  and  acts  at  his  peril- 
United  States  V,  Mundel,  6  Call   245. 

Process  as  Justification. — See  the 
title  SUMMONS  AND  PROCESS. 

As  to  the  right  of  the  ofiBcer  to  com- 
mand assistance  in  executing  process 
or  orders,  in  case  of  resistance,  see  Va. 
Code,  1904,  §  897;  W.  Va.  Code,  ch.  41, 
§5. 
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III.  Time  of  Service. 

A.  IN  GENERAL. 

On  or  before  Return  Day.— By  §3220 
of  the  Virginia  Code,  1904,  it  is  pro- 
vided that  process  may  be  executed  on 
or  before  the  rule  day  to  which  it  is 
returnable  except  that  if  it  be  to  an- 
swer in  an  action  brought  under  sec- 
tion thirty-two  hundred  and  fifteen, 
and  be  executed  on  the  defendant  with- 
out the  county  or  corporation  in  which 
the  action  is  brought,  it  must  be  exe- 
cuted at  least  ten  days  before  the  re 
turn  day  of  such  process.  Noel  I  v. 
Noell,  93  Va.  433.  25  S.  E.  242.  See 
Raub  V,  Otterback,  89  Va.  645,  16  S.  E. 
933. 

A  writ  returnable  to  a  district  court 
of  common  law,  might  legally  be  exe- 
cuted at  any  time  during  the  term  to 
which  it  was  returnable.  Dunbar  v. 
Long,  4  Hen.  &  M.  212. 

"The  District  Court  Law  (Ed.,  1794, 
ch.  66,  §  21)  directs,  that  all  writi 
shall  be  returnable  to  the  next  court. 
But  the  25th  section  declares  that  the 
first  day  after  the  end  of  the  court 
to  which  the  process  is  returnable 
shall  be  the  appearance  day,  in  all 
process  returnable  to  any  day  of  the 
court  next  preceding.  In  the  26th  sec- 
tion, thtf  sheriff  is  required  to  return 
the  writ,  and  a  copy  of  the  bail  bond, 
to  the  clerk's  office,  before  the  day  of 
appearance.  In  the  County  Court  Law 
<Ibid.,  ch.  67,  §  17)  it  is  directed,  that 
all  process  issuing  from  such  courts  to 
bring  any  person  to  answer  in  any 
suit  therein,  shall  be  executed  three 
days  at  least  before  the  day  therein 
mentioned  for  the  return  thereof.  But 
there  is  no  such  provision  in  the  dis- 
trict court  law.  Nor  can  I  discover 
any  good  reason,  why  a  sheriff  should 
be  inhibited  from  executing  a  process 
to  him  directed,  for  ten,  twelve,  or 
«ven  fifteen  days,  before  the  appear- 
ance day  prescribed  by  law,  if  he  have 
any  opportunity  of  doing  it.  He  must 
take  care,  when  he  does  execute  it, 
that  the  day  of  appearance  be  not  yet 


arrived,  because  he  is  bound  to  return 
it  to  the  office  before  the  appearance 
day.  If  he  does  so,  it  must  of  necessity 
be  executed  either  before  the  term  be- 
gins, or  before  it  has  ended,  which  I 
think  is  all  the  law  requires.  The  18th 
section  of  the  County  Court  Law 
and  the  23d  of  the  District  Court 
which  in  certain  cases  prescribe  a 
summons  in  lieu  of  a  capias,  throws 
some  further  light  upon  the  subject. 
For  in  both  cases  it  requires  the  sum- 
mons to  have  been  executed,  or  a  copy 
left,  ten  days  before  the  return  day, 
although,  according  to  the  general  di- 
rections concerning  writs  and  sum- 
monses, it  must  be  made  returnable  to 
the  next  court.  And  if  the  defendant 
do  not  appear  at  the  return  day,  the 
plaintiff  may  proceed  against  him  as 
if  he  had  been  taken  upon  a  capias. 
Where  a  term  is  more  than  ten  days 
(as  many  were)  even  this  process 
against  persons  privileged  from  arrests, 
might  be  executed  after  the  commence- 
ment of  the  term,  which  appears  to  put 
the  question  out  of  all  doubt."  Dun- 
bar V.  Long,  4  Hen.  &  M.  212. 

By  ch.  124,  §  2,  of  the  West  Vir- 
ginia Code,  1899,  "Any  process  may  be 
executed  on  or  before  the  return  day 
thereof."  Gas  Co.  v.  Wheeling,  7  W. 
Va.  22;  Spragins  v.  West  Va.,  etc.,  R. 
Co.,  35  W.  Va.  139,  13  S.  E.  45. 

Process  to  commence  a  civil  action 
returnable  to  the  first  Monday  in  a 
month  as  a  rule  day  may  be  dated, 
issued,  and  executed  on  the  return  day. 
Spragins  v.  West  Va.,  etc.,  R.  Co.,  35 
W.  Va.  139,  13  S.  E.  45. 

A  writ  can  not  be  legally  executed 
after  the  term  to  which  it  was  returna- 
ble. Crews  V.  Garland,  2  Munf.  491, 
citing  Dunbar  v.  Long,  4  Hen.  &  M. 
212. 

Where  defendants  are  nonresidents, 
and  the  process  is  not  executed  on 
them  in  the  county  where  suit  is 
brought,  and  the  writ  is  not  executed 
at  least  ten  days  before  the  return  day, 
the    service    is    illegal.     Code,  §§  3213, 
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3220.  Raub  V.  Otterback,  89  Va.  645, 
16  S.  E.  933. 

"The  writ  of  June  5th,  1889,  was 
properly  quashed  by  the  court.  It  was 
invalid  for  various  defects  and  reasons. 
It  summoned    the    defendants    'before 

the  of  our    said    circuit    court;' 

which  is  meaningless.  It  was  return- 
able at  rules  'on  the  first  day  of  the 

next  term  June  term,  1889.'     The 

first  day  of  that  term,  according  to  the 
notice  of  the  writ,  was  *the  second 
Monday'  of  June;  whereas  there  were 
no  rules  until  the  third  Monday.  Code, 
§  3236.  The  defendants  were  non- 
residents; and,  accordingly,  the  proc- 
ess, if  not  executed  upon  them  in  the 
county,  must  have  been  executed  at 
least  ten  days  before  the  return  day. 
Code,  §§  3215,  3220.  Kyle  v.  Ford,  2 
Rand.  1;  Warren  v.  Saunders,  27  Gratt 
259.  The  process  did  not  go  into  the 
sheriff's  hands  until  June  8th;  whereas 
the  rules  (third  Monday)  were  on 
June  17th — ^a  difference  of  only  nine 
days.  Henry  B.  Otterback  was  served 
in  Washington,  on  June  7th  by  a 
private  individual;  and  in  such  case  the 
service  could  only  have  the  effect  of 
an  order  of  publication,  when  he  was 
entitled  to  fifteen  days.  But  the  affi- 
davit of  the  service  is  not  good,  as  it 
fails  to  show  that  the  affiant  is  not  in- 
terested in  the  matter  in  controversy. 
Section  3232."  Raub  v,  Otterback,  89 
Va.  645,  16  S.  E.  933. 

If  the  process  or  notice  be  served  on 
an  agent  of  a  corporation,  or  be  served 
in  any  other  county  or  corporation 
than  that  wherein  the  suit  or  other  pro- 
ceeding is  brought  or  had,  it  shall  be 
served  at  least  ten  days  before  the  re- 
turn day  of  such  process  or  notice. 
Va:  Code,  1904,  §  3227.  Virginia  Fire, 
etc.,  Co.  V,  Vaughan,  88  Va.  832,  14  S. 
E.  754;  Norfolk,  etc.,  R.  Co.  v.  Carter, 
91  Va.  587,  22  S.  E.  517. 

B.    ON  SUNDAYS  OR  HOLIDAYS. 

No  civil  process    or    order  shall  be 

executed  on   Sundasrs,  except  in  cases 

of  persons  escaping  from  custody,   or 


where  it  may  be  specially  provided  by 
law.  Va.  Code,  1904,  §  898;  W.  Va. 
Code,  1899,  ch.  41,  §  15. 

Service  on  Holiday. — ^The  service  of 
legal  process  on  the  4th  day  of  July  is 
not  inhibited  by  the  laws  of  West  Vir- 
ginia.    Horn  V.  Perry,  11  W.  Va.  694. 

"I  know  of  no  law  in  this  state  that 
renders  the  4th  day  of  July,  so  far  as 
the  service  of  legal  process,  dies  non 
juridicus;  and  in  this  instance  it  was 
not  illegal  to  serve  the  notice  on  that 
day."  Horn  v.  Perry,  11  W.  Va.  694, 
699.  See  the  title  SUNDAYS  AND 
HOLIDAYS. 

IV.  Mode  of  Service. 

A.  SUFFICIENCY  OF  CONSTRUCT- 

IVE   SERVICE. 

In  legal  proceedings,  where  actual 
service  can  not  be  had  on  the  defend- 
ant, constructive  service,  if  authorized 
by  statute,  will  be  regarded  as  ''due 
process  of  law."  Baltimore,  etc,  R.  Co. 
V.  Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812. 

"An  order  of  publication  against  de- 
fendants, duly  executed,  when  author- 
ized by  law,  is  in  many  cases  held  as 
equivalent  to  personal  service."  Grin- 
nan  V.  Edwards,  21  W.  Va.  347,  361. 
See  post,  "Service  of  Publication,"  IV, 
D,  3,  b. 

B.  NECESSITY  FOR  COMPLIANCE 

WITH  STATUTORY  PROVI- 
SIONS. 

In  General.— The  statutes  make  ex- 
press provision  for  the  manner  of 
serving  process  and  it  must  appear 
from  the  officer's  return  that  the  proc- 
ess was  served  in  some  one  of  the 
modes  prescribed  by  the  statute.  Lewis 
V.  Botkin,  4  W.  Va.  533. 

In  the  case  of  service  of  process  on 
corporations,  the  statutory  provisions 
as  to  the  officers  who  may  be  served, 
manner  of  service,  etc.,  must  be  strictly 
followed,  or  judgment  by  default  will 
be  null.  Adkins  v.  Globe  Fire  Ins.  Co., 
45  W.  Va.  384,  32  S.  E.  194. 

As  to  the  application  of  this  rule  in 
case  of  levy  of  attachment  and  return 
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thereon,  see  the  title  ATTACHMENT 
AND  GARNISHMENT,  vol.  2,  pp. 
88,  101,  102. 

As  to  the  necessity  that  the  return 
shall  show  proper  service,  form  and 
safficiency  of  return,  etc.,  see  post, 
"Requisites  and  Sufficiency,"  V,   E. 

Where  constructive  service  of  proc- 
ess is  allowed  in  lieu  of  personal  serv- 
ice, the  terms  -of  the  statute  by  which 
it  is  authorized  and  prescribed  must  be 
strictly  followed,  or  the  service  will  be 
invalid,  and  the  judgment  rendered 
thereon  by  default  void.  Staunton  Per- 
petual Bldg.,  etc.,  Co.  V.  Haden,  92 
Va.  201,  23  S.  E-  285. 

"In  4  Minor's  Inst.  647,  speaking  of 
service  of  process  in  a  mode  substi- 
tuted by  the  statute  in  lieu  of  personal 
service,  it  is  said:  'The  procedure  is  a 
departure  from  the  common  law,  and 
must  be  strictly  followed.  And,  unless 
it  appears  from  the  record  that  the  re- 
turn was  duly  made,  the  judgment  by 
default  is  void.'  'And  hence,  if  any 
prescribed  interval  of  time  is  required 
to  elapse  between  the  date  of  the  serv- 
ice of  the  process  and  the  return  day, 
or  before  the  judgment  by  default,  it 
must  appear  by  tire  record  that  such 
required  interval  did  intervene  accord- 
ingly.' And  at  page  648  the  same 
author  says:  *A  judgment  by  default 
which  does  not  appear  to  be  founded 
upon  sufficient  process  duly  served  is 
wholly  void.'"  Staunton  Perpetual 
Bldg.,  etc.,  Co.  V.  Haden,  92  Va.  201, 
23  S.  E.  285. 

C.      AS       DEPENDENT       ON 
WHETHER    PROCEEDINGS  IN 
REM  OR  IN  PERSONAM. 
Jurisdiction    of    the    res  is  obtained 
by  a  seizure  under  process  of  the  court, 
whereby  it  is  held,  to  abide  such  order 
as   the  court  may  make  concerning  it. 
Hall  V.  Hall,    12    W.    Va.  1.     See    the 
title    ATTACHMENT    AND    GAR- 
NISHMENT, vol.  2,  pp.  88,  101. 

"As  a  man's  property  is  always  pre- 
sumed to  be  in  his  own  possession  or 
that  of  his  lawful  agent,  a  seizure 
thereof  may  be  presumed  to  bring  its 


owner  with  it,  into  court"    Grinnan  v. 
Edwards,  21   W.  Va.  347,  361. 

"In  Pennoyer  v.  Neff,  95  U.  S.  715, 
it  is  said:  'Substituted  service  by  pub- 
lication, or  in  any  other  authorized 
form,  may  be  sufficient  to  inform  par- 
ties of  the  object  of  proceedings  taken 
when  property  is  once  brought  under 
the  control  of  the  court  by  seizure  or 
some  equivalent  act.  ♦  ♦  ♦  Such 
service  may  also  be  sufficient  in  cases 
where  the  object  of  the  action  is  to 
reach  and  dispose  of  property  in  the 
state,  or  of  some  interest  therein,  by 
enforcing  a  contract  or  a  lien  respect- 
ing the  same,  or  to  partition  it  among 
different  owners,  or,  when  the  public 
is  a  party,  to  condemn  and  appropriate 
it  for  a  public  purpose.  In  other 
words,  such  service  may  answer  in  all 
actions  which  are  substantially  pro- 
ceedings in  rem.  But  where  the  entire 
object  of  the  action  is  to  determine  the 
personal  rights  and  obligations  of  the 
defendant;  that  is,  wher^  the  suit  is 
merely  in  personam,  constructive  serv- 
ice in  this  form  upon  a  nonresident  is 
ineffectual  for  any  purpose.  Process 
from  the  tribunals  of  one  state  can  not 
run  into  another  state,  and  summon 
parties  therein  domiciled  to  leave  its 
territory  and  respond  to  proceedings 
against  them.'  This  principle  is  illus- 
trated by  the  cases  of  Poindexter  v. 
Burwell  and  Wimer  v.  Wimer,  recently 
decided  by  this  court,  and  reported  in 
this  volume."  Dillard  v.  Central  Va.- 
Iron  Co.,  82  Va.  734,  741,  742,  1  S.  E. 
124. 

Jurisdiction  of  the  person  is  ac- 
quired by  the  service  of  process  on  or 
the  voluntary  appearance  of  the  party 
in  the  progress  of  the  cause.  Hall  v. 
Hall,  12  W.  Va.  1.  See  the  titles  AP- 
PEARANCES.  vol.  1,  p.  674;  JURIS- 
DICTION, vol.  8,  p.  858;  SUMMONS 
AND  PROCESS. 

D.  AS  DEPENDENT  UPON  RESI- 
DENCE  OR    NONRESIDENCE 
OF  DEFENDANTS. 
1.  In  General. 

The  whole  doctrine  of  personal  serv- 
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ice  for  judicial  purposes  depends  upon 
the  residence  of  a  party  within  the  ter- 
ritorial jurisdiction  of  the  court.  Al- 
though a  nonresident,  found  casually 
within  the  jurisdiction,  may  be  served 
with  process,  if  he  be  not  so  found, 
he  is  uniformly  treated  and  proceeded 
against  as  a  nonresident,  although  his 
domicile  may  be  within  the  state.  Or- 
dinarily, if  he  is  a  resident,  the  law  of 
process  disregards  the  question, 
whether  the  place  in  which  he  resides 
is  his  domicile.  Atkinson  v.  Washing- 
ton, etc.,  College,  54  W.  Va.  32,  46 
S.  E.  253. 

•  In  the  law  of  process  and  service 
thereof,  the  term  resident  is  generally 
synonymous  with  inhabitant.  Atkin- 
son V.  Washington,  etc.,  College,  54 
W.  Va.  32,  46  S.   E.  253. 

2.  Service  on  Residents, 
a.  Natural  Persons. 
(1)  General  Statutory  Provisions  as  to 
Service  of  Notice  or  Summons. 

By  ch.  124,  §  6,  of  the  West  Vir- 
ginia Code,  1899,  it  is  provided  that 
"Any  summons  or  scire  facias  against 
any  person  including  a  summons  for  a 
witness,  may  be  served  as  a  notice  is 
served  under  the  first  section  of  chapter 
one  hundred  and  twenty-one  of  this 
Code,  to  which  end,  the  clerk  issuing 
such  process,  unless  otherwise  directed, 
shall  deliver  or  transmit  therewith,  as 
many  copies  thereof  as  there  are  per- 
sons named  therein  on  whom  it  is  to 
be  served.  Capehart  v.  Cunningham, 
12  W.  Va.  750;  Hollandsworth  v. 
Stone,   47  W.   Va.   773,  35   S.    E.   864. 

Under  the  Virginia  Code  it  is  pro- 
vided that  "any  summons  or  scire 
facias  may  be  served  as  a  notice  is 
served  under  section  thirty-two  hun- 
dred and  seven,  except  that  when  such 
process  is  against  a  corporation  the 
mode  of  service  shall  be  as  prescribed 
by  the  following  section;  the  clerk 
issuing  such  process  unless  otherwise 
directed  shall  deliver  or  transmit  as 
many  copies  thereof  as  there  are  per- 
sons named  therein  on  whom  it  is  to  be 


served."  Va.  Code,  1849,  p.  643,  ch. 
170,  §  6;  Va.  Code,  1904,  §  3224; 
Barksdale  v.  Neal,  16  Gratt.  314;  An- 
drews V,  Fitzpatrick,  89  Va.  438,  16  S. 
E.  278. 

For  the  Code  provisions  as  to  man- 
ner of  serving  notices,  see  post,  "Serv- 
ice on  Party  by  Delivery  of  Copy  of 
Process,"  IV,  D,  2,  a,  (2);  "Service 
by  Delivery  of  Copy  to  Member  of 
Family,"  IV,  D,  2,  a,  (3) ;  "Service  by 
Posting  Copy,"  IV,  D,  2,  a.   (4). 

Section  6  of  chapter  41  of  the  West 
Virginia  Code,  1899,  among  other 
things  provides  that  "the  service  of 
process  when  person  or  property  is 
not  to  be  taken  into  custody,  or  it  is 
not  otherwise  specially  provided,  shall 
be  subject  to  the  regulations  contained 
in  the  several  sections  from  thirty-two 
to  thirty-nine  inclusive  of  chapter 
fifty  of  the  Code."  Frazier  v.  Kana- 
wha, etc.,  R.  Co.,  40  W.  Va.  224,  21  S. 
E.  723,  725. 

(2)  Service   on  Party  by   Delivery  of 
Copy  of  Process. 

Code  Provision. — A  notice,  no  par- 
ticular mode  of  serving  which  is  pre- 
scribed, may  be  served  by  delivering  a 
copy  thereof  in  writing  to  the  party  in 
person.  Va.  Code,  1904,  §3207;W.  Va. 
Code,  1899,  ch.  121,  §  1,  ch.  50,  §  32; 
Barksdale  v.  Neal,  16  Gratt.  314;  Fin- 
ney V.  Clark,  86  Va.  354,  10  S.  E.  569; 
Fowler  v.  Mosher,  85  Va.  421,  7  S.  E. 
542;  Lewis  v.  Botkin,  4  W.  Va.  533; 
Vandiver  v,  Roberts,  4  W.  Va.  493; 
Capehart  v.  Cunningham,  12  W.  Va. 
750;  Midkiff  v.  Lusher,  27  W.  Va.   439. 

The  Only  Mode  of  Actual  Service. — 
In  Lewis  v.  Botkin,  4  W.  Va.  533,  the 
court  held,  that  the  above  mode  of 
service  "is  the  only  mode  provided 
that  is  necessarily  a  service  in  fact. 
All  other  service  may  be  only  con- 
structive and  not  actual." 

(3)  Service   by   Delivery   of   Copy    to 
Member  of  Family. 

Code  Provision. — If  the  party  be  not 
found  at  his  usual  place  of  abode  serv- 
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ice  may  be  made  by  delivering  a  copy 
of  the  process  in  writing  and  giving 
information  of  its  purport  to  his  wife 
or  any  person  found  there,  who  is  a 
member  of  his  family  and  above  the 
age  of  sixteen  years.  Va.  Code,  1904, 
§  3207;  W.  Va.  Code,  1899,  ch.  121,  § 
1,  ch.  50,  §  32;  Barksdale  v.  Neal,  16 
Gratt.  314;  Lewis  v.  Botkin,  4  W.  Va. 
533;  Smithson  v.  Briggs,  33  Gratt.  180; 
Fowler  v.  Mosher,  85  Va.  421,  7  S.  E. 
542;  Stotz  V,  Collins,  83  Va.  423,  2  S. 
E.  737;  Vandiver  v.  Roberts,  4  W. 
Va.  493;  Capehart  v.  Cunningham,  12 
W.  Va.  750;  Midkiff  v.  Lusher,  27  W. 
Va.  439. 

Purpose  of  Provision. — The  purpose 
of  the  above  provision  was  to  require 
service  upon  some  person  who  would 
feel  interested  by  the  ties  of  consan- 
guinity, and  the  relation  of  dependence, 
to  communicate  the  fact  of  the  service 
to  the  party  for  whom  it  was  designed. 
Fowler  v.  Mosher,  85  Va.  421,  7  S.  E. 
542. 

Presumption  That  Daughter  Was 
Member  of  Family. — In  an  action  of 
ejectment,  the  officer  returns  upon  the 
rule  to  plead:  "G.  W.  Smithson  not 
being  found  at  his  usual  place  of  abode, 
a  true  copy  of  the  within  rule  was  left 
with  his  daughter  at  his  residence, 
who  is  over  the  age  of  sixteen  years, 
and'  purport  explained  to  her,  this  28th 
day  of  August,  1871."  Held,  it  will  be 
presumed  that  the  word  "residence" 
was  used  as  synonymous  with  "his 
usual  place  of  abode,"  and  that  the 
daug^hter  was  a  member  of  defendant's 
family,  and  the  notice  was  sufficient. 
Anderson,  J.,  dissenting.  Smithson  v. 
BrigRS,  33  Gratt.  180. 

Delivery  of  Copy  to  Boarder  InsufiB- 
cient.— By  §  3207,  Va.  Code,  1887,  pro- 
viding^ that  notices  may  be  served  by 
delivering  copy  to  "a  member  of  the 
family"  of  the  person  to  be  notified, 
held,  delivery  to  "a  mere  boarder,  a 
stranger  to  his  blood,"  is  not  sufficient; 
and  appearing  and  contesting  validity 
of  service  is  not  waiver  of  defect  of 
notice.      Qua:re,  whether  delivery   to  a 


servant  of  person  to  be  notified  is  suf- 
ficient service.  Fowler  v,  Mosher,  85 
Va.  421,  7   S.   E.  542. 

"The  mandate  of  the  statute  is  per- 
emptory. It  could  only  have  been 
served  in  this  case,  under  the  express 
words  of  the  statute  (§  3207,  Va.  Code, 
1887),  *by  delivering  a  copy  thereof  in 
writing  to  the  party  in  person;  or,  if 
he  could  not  be  found  at  his  usual 
place  of  abode,  by  delivering  such 
copy,  and  giving  information  of  its 
purport  to  his  wife,  or  any  person 
found  there,  who  is  a  member  of  his 
family,  and  above  the  age  of  sixteen 
years.'  In  this  case,  the  notice  was 
served  by  the  deputy  sheriff,  and  the 
return  is  as  follows:  'Executed  Au- 
gust 2,  1888,  by  leaving  with  Mrs. 
Pierce  a  true  copy  of  the  within  no- 
tice, she  being  over  the  age  of  sixteen 
years  old,  and  explaining  the  purport 
of  the  same;  she  being  a  member  of 
the  said  F.  H.  Fowler's  family,  and  he 
not  being  at  home.'  Now,  in  Smithson 
V.  Briggs,  33  Gratt.  180,  this  court  held, 
that  the  word  'residence,'  that  being 
the  word  used  in  the  return,  was  syn- 
onymous with  the  words  *his  usual 
place  of  abode;'  and  so  here,  we  think, 
we  may  hold  as  to  the  word  'home,' 
used  in  this  return.  But  was  Mrs. 
Pierce  a  member  of  the  plaintiff's  fam- 
ily within  the  meaning  of  the  statute? 
We  think  not.  In  the  affidavit  of  the 
appellant,  which  is  not  controverted, 
it  is  shown  that  she  was  a  stranger  to 
his  blood,  and  a  mere  boarder  in  his 
house.  Obviously,  it  was  not  the  in- 
tention of  the  statute  that  service  upon 
such  a  person  should  be  regarded  as  a 
legal  service  of  a  notice.  Its  purpose 
was  to  require  service  upon  some  per- 
son who  would  feel  interested  by  the 
ties  of  consanguinity,  and  the  relation 
of  dependence,  to  communicate  the  fact 
of  the  service  to  the  party  for  whom  it 
was  designed.  Such  motives  can  not 
be  predicated  of  a  mere  boarder,  who 
may  or  may  not  be  inimical  to  the 
party  for  whom  the  notice  is  intended, 
and  who  may  be  there  to-day  and  awav 
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to-morrow."     Fowler    v.     Mosher,     85 
Va.  421,  7  S.  E.  542. 

Sec,  however  Segouine  v.  Auditor,  4 
Munf.  398,  to  the  effect  that  a  notice 
is  sufficient,  if  delivered  to  a  free  white 
person  above  sixteen  years  of  age,  in 
whose  house  the  party,  for  whom  it  is 
intended,  is  a  boarder,  though  not  a 
permanent  resident 

(4)  Service  by  Posting  Copy. 

Code  Provision, — Both  in  Virginia 
and  West  Virginia  it  is  provided  by 
statute  that  in  case  neither  the  wife  of 
the  person  to  be  served  nor  any  mem- 
ber of  his  family  over  the  age  of  six- 
teen years  be  found  at  the  party's 
usual  place  of  abode,  service  may  be 
made  by  leaving  a  copy  of  the  process 
posted  at  the  front  door  of  said  place 
of  abode.  Va.  Code,  1904,  §  3207;  W. 
Va.  Code,  1899,  ch.  121,  §  1,  ch.  50, 
S  32;  Lewis  V,  Botkin,  4  W.  Va.  633, 
538;  Finney  v.  Clark,  86  Va.  354,  10 
S.  E.  569;  Capehart  v.  Cunningham, 
12  W.  Va.  750. 

The  meaning  of  the  statute  is  the 
usual  place  of  abode  eo  instanti  the 
summons  is  served.  Capehart  v,  Cun- 
ningham, 12  W.  Va.  750. 

Purpose  of  Provision,— The  object 
of  the  provision  as  to  posting  the  sum- 
mons is  that  the  defendant,  when  he 
returns  to  his  usual  place  of  abode, 
may  see  it.  Lewis  v.  Botkin,  4  W.  Va. 
533. 

b.  Corporations. 

(1)    Manner  of   Service   on   Corpora- 
tions Generally, 
(a)  On  Whom  Served, 
aa.  In  General. 
(aa)  Code  Provisions. 

In  Virginia. — Process  against  or  no- 
tice to  a  corporation  may  be  served  as 
follows:  If  the  case  be  against  a  city 
or  town,  on  its  mayor,  recorder,  or  on 
any  alderman,  councilman,  or  trustee 
of  such  city  or  town;  if  against  a  bank, 
on  its  president,  cashier,  treasurer,  or 
any  one  of  its  directors;  if  against  a 
railroad  company,  on  its  president, 
cashier,  treasurer,  general  superintend- 


ent,   or    any    one    of   its    directors;    if 
against  some  other  corporation  created 
by  the  laws  of  this  state,  on  the  presi- 
dent,   rector,    or     other    chief     officer, 
cashier,     treasurer,    secretary,    or     any 
one.  of  its  directors,  trustees,  or  visit- 
ors;   if    against   a   corporation    created 
by   some  other  state  or  county  or  in 
any  case  if  there  be  not  in  the  county 
or    corporation    wherein    the    case    is 
commenced  any  other  person  on  whom 
service  can  be  aforesaid,  on  any  agent 
of   the   corporation   against   which   the 
case  is  (unless  it  be  a  case  against  a 
bank)  or  on  any  person  declared  by  the 
laws   of  this  state  to  be  an  agent  of 
such   corporation,   and  if   there  be  no 
such  agent  in  the  county  or  corporation 
wherein    the   case    is   commenced   and 
affidavit  of  that  fact  and  that  there  is 
no  person  in  said  county  or  corpora- 
tion   on    whom    there    can   be    service 
aforesaid,  publication  of  a  copy  of  the 
process  or  notice  once  a  week  for  four 
successive     weeks     in     a     newspaper 
printed    in  this  state  shall  be  a    sufficient 
service  of  such  process  or  notice,  ex- 
cept that  in  the  case  of  an  insurance 
company  created  by  the  laws   of  this 
state    process    or    notice    shall    be    di- 
rected to  the  sheriff  or  sergeant  of  the 
county     or     corporation     wherein     the 
chief  offic.e  of  such  company  is  located; 
and  in  cas6  of  any  insurance  company 
or  surety  company  not  created  by  the 
laws  of  this  state  but  doing  business 
in  this  state,  process  or  notice  shall  be 
served    in    the    manner    prescribed    by 
sections   twelve  hundred  and  sixty-six 
and    twelve    hundred    and    sixty-seven, 
chapter  fifty-three,  of  the  Code  of  Vir- 
ginia.    When    the    publication    is     of 
process  it  shall  be  made  on  an   order 
directing  the  same  in  the  case  in  ^which 
the  process  issues.    The  order  may  be 
entered  either  in  court  or  by  the   clerk 
of    the    court    any  time    in    vacation. 
(1885-6,   p.   141;   1893-4,   p.   614;    1895-6. 
p.  445.)     Va.  Code,  1904,  §  3225.      Fair- 
fax V.  Alexandria,  28  Gratt.  16;   Staun- 
ton Perpetual  Bldg.,  etc.,  Co.  v.  Haden, 
92  Va.  201,  23  S.  E.  285;  Norfolk,  etc.. 
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R.  Co.  V.  Cottrell,  83  Va.  512,  3  S.  E. 
123;  Lewis  v.  Glenn,  84  Va.  947,  6  S. 
E.  866;  Dillard  v.  Central  Va.  Iron 
Co.,  82  Va.  734,  1  S.  E.  124;  Danville, 
etc.,  R.  Co.  V.  Brown,  90  Va.  340,  18 
S.  E.  278;  Shenandoah  Val.  R.  Co.  v. 
Ashby,  86  Va.  232,  9  S.  E.  1003;  Shen- 
andoah Val.  R.  Co.  V.  Griffith,  76  Va. 
913;  Wytheville  Ins.  Co.  v,  Stultz,  87 
Va.  629,  13  S.  E.  77. 

In   West   Virginia   it   shall   be   suffi- 
cient to  serve  any  process  against  or 
notice  to  a  corporation  on  its  mayor, 
president  or  other  chief  officer,  or  any 
person   appointed   pursuant   to   law   to 
accept  service  of  process  for  it,  or  in 
his  absence,  from  the  county  or  mu- 
nicipal   corporation,   to    the    officer   of 
which   the  process  is  directed,  it  shall 
be    sufficient    to    serve    the    notice    of 
process,  if  the  corporation  to  be  served 
be   a    city,    town    or   village,    on   two 
members   of  the  council;   and  if  it  be 
not  a  city,  town  or  village  on  the  sec- 
retary,   cashier,    or    treasurer,    and    if 
there   be   none   such  or  he  be  absent, 
on  a  member  of  the  board  of  trustees, 
directors  or  visitors.     If  there  be  not 
within   the  state  any  other   person  on 
whom   there  can  be  service  as  afore- 
said, service  on  a  director,  agent   (in- 
cluding in  the  case  of  a  railroad  com- 
pany, a  depot  or  station  agent  in  ac- 
tual  employment  of  the  company)    or 
other  officer  of  the  corporation  against 
which   the   case   is,   shall   be   sufficient. 
W.   Va.  Code.  1899,  ch.  124,  §  7.     Ma- 
hany  v.  Kephart,  15  W.  Va.  609;  Fra- 
zicr   V.   Kanawha,   etc.,   R.   Co.,  40   W. 
Va.  224,  21  S.  E.  723;  Douglass  v,  Ka- 
nawha, etc.,  R.  Co.,  44  W.  Va,  267,  28 
S.      E.    705;     Humphreys    v,    Newport 
News,  etc.,  Co.,  33  W.  Va.  135,  10  S.  E. 
39;  Quesenberry  v.  People's  Bld'g,  etc., 
Ass'n,  44  W.  Va.  512,  30  S.  E.  73;  Tay- 
lor  V.  Ohio  River  R.  Co.,  35  W.  Va. 
328,    13   S.   E.   1009. 

By  §  34,  ch.  50,  of  the  West  Vir- 
ginia Code,  1899,  relating  to  proceed- 
ings before  justices  of  the  peace,  it  is 
provided  that  "Unless  otherwise  spe- 
cially   provided  such  process  or  order, 


and  any  notice  against  a  corporation^ 
may  be  served  upon  the  president 
cashier,  treasurer,  or  chief  officer 
thereof,  or  if  there  be  no  such  officer, 
or  if  he  be  absent,  on  any  officer,  di- 
rector, trustee  or  agent  of  the  corpora^ 
tion  at  its  principal  office  or  place  of 
business,  or  in  any  county  in  which  a 
director  or  other  officer,  or  any  agent, 
of  said  corporation  may  reside.  But 
service  at  any  time  may  be  made  upon 
any  corporation  in  the  manner  pre- 
scribed for  similar  proceedings  in  the 
circuit  court."  Taylor  v.  Ohio  River  R. 
Co.,  35  W.  Va.  328,  13  S.  E.  1009; 
Douglass  V.  Kanawha,  etc.,  R.  Co.,  44 
W.  Va.  267,  28  S.  E.  705;  Frazier  v. 
Kanawha,  etc.,  R.  Co.,  40  W.  Va.  224, 
21  S.  E.  723.  See  the  title  JUSTICES 
OF  THE  PEACE,  vol.  9,  pp.  73,  78. 

(bb)  Provisions  Construed  and  Ap- 
plied. 

Service  on  Persons  Appointed  to 
Accept  Service. — Process  emanating 
from  the  circuit  court  against  a  corpo- 
ration may  be  served  upon  any  person 
appointed  pursuant  to  law  to  accept 
service  for  it.  Frazier  v.  Kanawha, 
etc.,  R.  Co.,  40  W.  Va.  224,  21  S.  E. 
723. 

Service  of  process  upon  the  presi- 
dent of  a  defendant  corporation,  who 
is  attorney  for  the  plaintiff  in  the  suit, 
is  not  void,  but  voidable  upon  proper 
exception  thereto.  United  States,  etc., 
Co.  V,  Spencer,  46  W.  Va.  590,  33  S.  E- 
342. 

Service  of  Process  on  Director  Who 
Has  Been  Notified  of  His  Election  Is 
Good. — One  who  has  been  notified  of 
his  appointment  as  director,  must  be 
presumed  to  have  accepted  it  unless  he 
expressly  declines  it;  service  of  proc- 
ess on  such  a  person,  therefore,  is 
valid,  especially  where  he  makes  no 
disclaimer.  The  fact  that  he  does  not 
notify  the  corporation  is  immaterial 
Danville,  etc.,  R.  Co.  v.  Brown,  90  Va. 
340,  18  S.   E.  278. 

Disclaimer  by  Officers  Immaterial. — 
Where  process  is  duly  served  on  offi- 
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cers  of  a  corporation,  such  service  is 
valid,  though  they  disclaim  the  right  to 
answer  officially.  Lewis  v.  Glenn,  84 
Va.  947,  6   S.   E.   866. 

"The  creditors'  bill  was  brought  in 
the  chancery  court  of  Richmond,  a 
court  of  competent  jurisdiction.  Proc- 
ess was  served  upon  Joseph  R.  Ander- 
son, a  director  of  the  company,  and 
upon  M.  B.  Poiteaux,  the  cashier,  both 
of  whom,  as  shown  by  the  return  of 
the  sheriff,  were  residents  of  the  city 
of  Richmond,  and  the  return  also 
showing  that  the  process  was  served 
on  said  director  and  cashier  in  the 
city  of  Richmond,  on  the  8th  of  Au- 
gust, 1879,  by  delivering  to  each  a 
copy,  and  that  the  president  of  the 
company  was  not  a  resident  of  Rich- 
mond. Both  Poiteaux  and  Anderson 
appeared  and  answered,  and  while 
they  disclaimed  the  right  to  answer 
officially,  they  recognized  in  their  an- 
swers the  service  upon  them  officially 
of  the  process  in  the  cause.  This  was 
unquestionably  good  service  upon  the 
company,  and,  in  every  respect,  a  com- 
pliance with  the  act  prescribing  the 
mode  of  service  of  process  upon  cor- 
porations. See  §  7,  ch.  166,  Code, 
1873."  Lewis  v.  Glenn,  84  Va.  947,  6 
S.   E.   866. 

Service  on  Agent.— By  §  3227  of  the 
Virginia  Code,  1904,  it  is  provided  that 
"the  term  'agent'  as  applied  in  each  of 
the  two  preceding  sections,  shall  be 
construed  to  include  a  telegraph  oper- 
ator, telephone  operator,  depot  or 
station  agent  of  a  railroad  company 
and  toll  gatherer  of  a  canal  or  turn- 
pike  company." 

Under  Va.  Acts,  1883-84,  p.  701, 
providing  for  the  service  of  process  on 
corporations,  held;  that  service  on  any 
corporation,  other  than  a  bank  of  cir- 
culation, may  be  on  any  agent  thereof 
in  the  county  or  corporation  in  which 
he  resides,  or  in  which  the  principal 
office  of  the  company  is  located,  what- 
ever may  be  the  employment  of  such 
agent.  Norfolk,  etc..  R.  Co.  v.  Cottrell, 
83   Va.    512,   3    S.    E.    123. 


"It  is  obvious  from  the  terms  of  the 
statute  that  the  intent  of  the  legisla- 
ture was  to  provide  a  method  by  which 
it  would  be  no  longer  difficult  to  prop- 
erly execute  the  process  of  the  courts 
upon  the  corporations  in  the  state;  so 
we  find  the  most  general  terms  em- 
ployed— 'any  agent.'  The  term  'agent' 
is  one  of  very  wide  application,  and  in- 
cludes a  great  many  classes  of  per- 
sons to  which  distinctive  appellations 
are  given;  as  factors,  brokers,  attor- 
neys, cashiers  of  banks,  clerks,  c  n- 
signees,  etc.;  indeed,  anyone  who  un- 
dertakes to  transact  some  business,  or 
to  manage  some  affair,  for  another,  by 
authority  and  on  account  of  the  latter, 
and  to  render  an  account  of  it,  is  de- 
nominated an  agent."  Norfolk,  etc.,  R. 
Co.  V.  Cottrell,  83  Va.  512,  517,  3  S. 
E.  123. 

bb.    When    Corporation    Operated    by 
Trustee,  Lessee,  or  Receiver. 

Where  any  corporation  is  operated 
by  a  trustee  or  trustees  for  its  own 
benefit  or  for  the  benefit  of  its  credit- 
ors, or  by  a  lessee  or  lessees,  or  by  a 
receiver  or  receivers  appointed  by  any 
court,  it  shall  be  sufficient  in  any  suit 
or  proceeding  against  such  corporation, 
its  trustee  or  trustees,  lessee  or  les- 
sees, receiver  or  receivers  to  serve  the 
process  or  notice  on  such  trustee  or 
trustees,  lessee  or  lessees,  receiver  or 
receivers,  or  on  any  one  of  them,  or 
any  of  their  respective  agents  if  none 
of  said  trustees  or  lessees  or  receivers 
reside  in  the  county  or  corporation 
wherein  the  case  is  commenced.  If 
there  be  no  such  agent  or  other  per- 
son in  the  county  or  corporation  in 
which  the  suit  or  other  proceeding  is 
commenced  upon  whom  there  can  be 
service  as  aforesaid,  publication  of  the 
process  or  notice  may  be  made  as 
prescribed  by  the  preceding  section, 
and  such  publication  shall  be  equiva- 
lent to  personal  service  on  such  trus- 
tee or  trustees,  lessee  or  lessees,  re- 
ceiver or  receivers.  Va.  Code,  1904,  § 
3226.    See  the  titles  RECEIVERS,  vol. 
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11,    p.    645;    TRUSTS    AND    TRUS- 
TEES, 
cc.  In  Case  of  Defunct  Corporations. 

Service  of  process  on  the  late  pres- 
ident of  a  corporation  which  has  ceased 
to  exist  is  sufficient,  though  the  proc- 
ess might  have  been  served  by  publica- 
tion, as  prescribed  by  §  1103  of  the 
Code.  The  latter  method  is  simply 
cumulative.  Richmond,  etc.,  R.  Co.  v. 
New  York,  etc.,  R.  Co.,  95  Va.  386, 
28   S.   E.   573. 

"The  Richmond  Company,  at  the 
time  of  the  institution  of  the  suit  had 
ceased  to  be  a  corporation,  and  was 
sued  by  virtue  of  §  1103  of  the  Code, 
which  provides  that  'when  any  corpo- 
ration shall  expire  or  be  dissolved,  or 
its  corporate  rights  and  privileges  shall 
have  ceased,  all  its  works  and  property 
and  debts  due  to  it  shall  be  subject  to 
the  payment  of  debts  due  by  it,  ♦  *  * 
and  such  corporation  may  sue  and  be 
sued  as  before,  for  the  purpose  of  col- 
lecting debts  due  to  it,  *  *  *  pros- 
ecuting rights  under  previous  contracts 
with  it,  and  enforcing  its  liabilities. 
*  *  *'  This  statute  was  originally 
enacted  about  1838,  and  appears  in  the 
Code  of  1849.  The  revisors  in  1887 
added  to  it  a  provision  that  *notice  to 
or  process  against  such  corporation  to 
answer  in  any  suit  or  civil  proceeding 
shall  be  sufficiently  served  by  publica- 
tion thereof  once  a  week  for  four  suc- 
cessive weeks  in  some  newspaper  pub- 
lished in  the  county  or  corporation, 
wherein  the  suit  or  proceeding  is,  or  if 
there  be  no  newspaper  published  in 
said  county  or  corporation,  in  a  news- 
paper published  in  some  other  county 
or  corporation  in  the  state.'  Service 
of  process  in  this  case  was  upon  the 
late  president  of  the  company,  one 
George  E.  Fisher.  The  contention  of 
the  Richmond  Company  is  that  the 
corporation  having  ceased  to  exist, 
there  was  no  person  upon  whom  proc- 
ess could  be  served;  that  the  only 
method  by  which  this  corporation 
could  be  impleaded  was  by  publication 


as  prescribed  in  the  statute;  and,  there- 
fore, it  appeared  specially  in  the  trial 
court,  and  moved  to  quash  the  sum- 
mons. If  this  contention  be  true,  then 
from  the  time  that  this  statute  was  en- 
acted until  its  amendment,  in  1887, 
there  was  a  right  without  a  remedy,  for 
while  such  a  corporation  as  is  de- 
scribed in  §  1103,  and  its  property, 
were  subject  to  the  payment  of  its 
debts,  there  was  no  mode  by  which  it 
could  be  brought  before  a  court.  We 
think  this  contention  is  untenable. 
The  first  branch  of  the  statute  confers 
the  right,  and  it  is  then  provided  that 
such  corporation  may  sue  and  be  sued, 
as  before,  for  the  purpose  of  collecting 
debts  due  to  it,  and  enforcing  its  lia- 
bilities. Before  it  expired  or  was  dis- 
solved, or  had  ceased  to  exist,  it  could 
be  brought  into  court  by  service  of 
process  upon  its  president,  and,  if  by 
virture  of  §  1103  it  may  be  sued,  as  be- 
fore, the  conclusion  seems  irresistible 
that  service  upon  its  former  president, 
is  effectual  to  give  jurisdiction."  Rich- 
mond, etc.,  R.  Co.  V.  New  York,  etc., 
R.   Co.,  95  Va.  386,  28  S.  E.  573. 

(b)  Service  by  Delivery  of  Copy. 

Code  Provision.— By  §  3227  of  the 
Virginia  Code,  1904,  it  is  provided  that 
"service  on  any  person  under  either  of 
the  two  preceding  sections  (3225, 
3226),  shall  be  by  delivering  to  him  a 
copy  of  the  process  or  notice,"  etc. 
Staunton  Perpetual  Bldg.,  etc.,  Co.  v. 
Haden,  92  Va.  201,  23  S.   E.  285. 

SufiBciency  of  Service  by  Leaving 
Copy  with  Member  of  Officer's  Family. 
— In  Shenandoah  Val.  R.  Co.  v.  Ashby, 
76  Va.  913,  it  was  queried  whether 
process  against  a  corporation  could  be 
served  on  the  appropriate  officer 
thereof  according  to  Code,  1873,  ch. 
166,  §  6,  and  ch.  163,  §  1;  that  is,  not 
only  on  that  officer,  in  propria  per- 
sona but  his  wife,  or  any  member  of 
his  family,  as  a  summons  or  notice 
may  be  served.  It  was  held,  that  as 
this  objection  was  not  made  below,  it 
was  too  late  to  raise  it  on  appeal. 
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(c)   Place  and  Time  of  Service. 
aa.  Place. 

By  §  3227  of  the  Virginia  Code,  1904, 
it  is  provided  that  the  service  of  proc- 
ess on  a  person  under  §§  3225,  3226, 
shall  be  by  delivery  of  a  copy  "in  the 
county  or  corporation  wherein  he  re- 
sides, or  his  place  of  business  is,  or 
the  principal  office  of  the  corporation 
is  located."  Staunton  Perpetual  Bldg., 
etc.,  Co.  V,  Haden,  92  Va.  201,  23  S. 
E.  285. 

Service  of  process  on  the  president 
or  other  officer  must  be  in  the  county 
or  corporation  in  the  state  in  which  he 
resides.  The  clause  providing  for  per- 
sonal service  of  process  on  a  nonres- 
ident, as  a  substitute  for  an  order  of 
publication.  Va.  Code,  1887,  ch.  166, 
§  15;  Code,  1887,  §  3232,  refers  only 
to  natural  persons  who  are  nonresident 
defendants  and  has  no  application  to 
nonresident  defendant  corporations. 
A  judgment  based  on  such  service  is 
void  for  want  of  jurisdiction.  Dillard 
V.  Central  Va.  Iron  Co.,  82  Va.  734,  1 
S.  E.  124;  Frazier  v,  Kanawha,  etc.,  R. 
Co.,  40  W.  Va.  224,  21  S.  E.  723;  Tay- 
lor V.  Ohio  River  R.  Co.,  35  W.  Va. 
328,  13  S.  E.  1009. 

bb.  Time. 

By  §  3227  of  the  Virginia  Code,  1904, 
It  is  provided  that  if  the  process  or  no- 
tice under  §§  3225,  3226,  "be  served  on 
an  agent,  or  be  served  in  any  other 
county  or  corporation  than  that 
wherein  the  suit  or  proceeding  is 
brought  or  had,  it  shall  be  served  at 
least  ten  days  before  the  return  day  of 
such  process  or  notice."  Staunton 
Perpetual  Bldg.,  etc.,  Co.  v,  Haden,  92 
Va.  201,  23  S.  E.  285,  286.  See  ante, 
•Time  of  Service,"  III. 

A  judgment  by  default  against  a  cor- 
poration, rendered  on  return  of  a  sum- 
mons which  shows  that  it  was  exe- 
cuted on  an  officer  of  the  company  in 
a  county  other  than  that  wherein  the 
suit  was  brought,  and  was  not  served 
ten  days  before  the  return  day  thereof, 
is   a   void  judgment,  and   may  be  as- 


sailed collaterally  by  third  parties.  It 
neither  binds  nor  bars  any  one.  All 
acts  performed  under  it  and  all  claims 
flowing  out  of  it  are  void.  Staunton 
Perpetual  Bldg.,  etc.,  Co.  v.  Haden,  92 
Va.  201,  23  S.   E.  285. 

(8)   Marnier  of  Service  on  Particular 
Corporationa. 

(a)  Banking  Corporations. 

By  §  3225  of  the  Virginia  Code,  1904, 
it  is  provided  that  if  the  case  be  against 
a  bank,  process  against  or  notice  to 
such  bank  may  be  served  on  its  pres- 
ident, cashier,  treasurer  or  any  one  of 
its  directors.  See  ante,  "Code  Provi- 
sions," IV,  D,  2,  b,  (1),  (a),  aa,  (aa). 
And  see  the  title  BANKS  AND 
BANKING,  vol.  2,  pp.  259,  321. 

(b)  Railroad  Corporations. 

Service  on  President* — Service  of  -i 
summons  in  an  action  before  a  justice 
against  a  domestic  railroad  corpora- 
tion upon  its  president  must  be  in  the 
county  in  which  he  resides,  and  the 
return  must  show  that  fact,  else  it  is 
invalid.  A  judgment  based  on  a  re- 
turn of  service  not  showing  that  fact, 
there  being  no  appearance,  is  void. 
Taylor  v.  Ohio  River  R.  Co.,  35  W. 
Va.  328,  13  S.  E.  1009. 

Service  on  Agent. — By  §  20,  ch.  52, 
of  the  West  Va.  Code,  1899,  relating 
to  corporations  generally,  it  is  pro- 
vided, that  "when  any  suit  is  brought 
against  a  railroad  company  under  the 
two  preceding  sections,  the  agent  on 
whom  process  may  be  served  shall  be 
construed  to  include  the  depot  or  sta- 
tion agent  in  actual  employment  of  the 
company,  residing  in  the  county  or 
township  wherein  the  action  is 
brought."  Douglass  v,  Kanawha,  etc, 
R.  Co.,  44  W.  Va.  267,  28  S.  E.  705. 

Section  7,  ch.  124,  of  the  West  Vir- 
ginia Code  of  1899,  provides  that  in  a 
case  of  a  railroad  company,  if  there  be 
not  within  the  state  any  other  person 
on  whom  there  can  be  service  as 
therein  before  provided,  service  on  a 
depot  or  station  agent  in  the  actual 
employment  of  the  company  shall    be 
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sufficient.  Humphreys  v,  Newport 
News,  etc.,  Co.,  33  W.  Va.  135,  10 
S.  E.  39;  Taylor  v.  Ohio  River  R.  Co., 
35  W.  Va.  328,  13  S.   E.  1009. 

In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  killing  a 
horse,  the  summons  may  be  served 
upon  a  depot  or  station  agent  in  the 
actual  employment  of  the  company,  re- 
siding in  the  county  or  township 
wherein  the  action  is  brought;  and  the 
return  of  an  officer  showing  that  such 
process  has  thus  been  served  is  suffi- 
cient. Douglass  V.  Kanawha,  etc.,  R. 
Co.,  44  W.   Va.   267,  28  S.   E.  705. 

**Was  the  service  in  the  case  at  bar 
sufficient?  If  we  were  confined  to  ei- 
ther §  34  of  chapter  50  of  the  Code,  or 
§  7  of  chapter  124,  I  would  say  that 
the  return  was  not  sufficient,  as  it  does 
not  conform  to  the  requirements  of 
either  of  these  sections  where  process 
is  served  upon  a  depot  or  station 
agent;  but  it  is  perceived  that  §  34  of 
chapter  50  of  the  Code  commences  by 
saying,  'Unless  otherwise  specially 
provided,  such  process  or  order  and 
any  notice  against  the  corporation  may 
be  served,'  etc.,  proceeding  to  state 
how  it  may  be  served.  Now,  is  it 
otherwise  specially  provided?  By  ref- 
erence to  §  18  of  chapter  52  we  find 
it  provided  that  'in  any  action  against 
a  corporation,  if  it  be  in  the  circuit 
court,  process  shall  be  issued  as  pro- 
vided in  chapter  124  of  this  act,  or  if 
the  action  be  before  a  justice,  process 
shall  be  issued  as  provided  in  chapter 
50  of  this  act*  And  §  20  reads  as  fol- 
lows: 'Provided,  that  when  any  suit 
is  brought  against  a  railroad  company 
under  the  two  preceding  sections,  the 
agent  on  whom  process  may  be  served 
shall  be  construed  to  include  a  depot 
or  station  agent,  in  the  employment  of 
the  company  residing  in  the  county  or 
township  wherein  the  action  is  brought* 
Upon  the  question,  then,  as  to  the  re- 
turn on  the  process  in  the  case  under 
consideration,  which  has  been  quoted 
above,  no  room  is  left  for  construction, 
and  we  hold  said  return  is  sufficient." 
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Douglass  V.  Kanawha,  etc:,  R.  Co.,  44 
W.  Va.  267,  28  S.  E.  705,  706. 

The  vice-president  and  the  general 
superintendent  of  a  railroad  company 
are  agents  within  act,  1883-84,  p.  701» 
providing  for  the  service  of  process 
upon  "any  agent"  of  a  corporation^ 
in  the  absence  of  the  president 
or  chief  officer,  and  in  the  absence 
of  the  president  or  other  chief  officer 
of  a  railroad  company,  service  may  be 
made  upon  the  vice-president  or  a  gen- 
eral superintendent.  Norfolk,  etc.,  R. 
Co.  V.  Cottrell,  83  Va.  512,  3  S.  E.  123. 

Qiuere,  whether  service  may  be  made 
on  a  railroad  company  by  service  on 
its  secretary,  no  reason  being  given  for 
failure  to  serve  the  president  or  other 
officer  superior  to  the  secretary. 
Shenandoah  Val.  R.  Co.  v.  Griffith,  76 
Va.  913. 

(c)  Insurance  Companies. 

See  the  titles  FIRE  INSURANCE, 
vol.  6,  p.  113;  INSURANCE,  vol.  7, 
p.  811,  and  cross  references. 

(d)  Joint  Stock  Companies. 

By  §  24  of  ch.  54  of  the  West  Vir- 
ginia Code  relating  to  joint  stock  com- 
panies it  is  provided  that  "Every  such 
corporation  having  its  principal  office 
or  place  of  business  in  this  state  shall, 
within  thirty  days  after  organization, 
by  power  of  attorney  duly  executed, 
appoint  some  person  residing  in  the 
county  in  this  state  wherein  its  busi- 
ness is  conducted,  to  accept  service  on 
behalf  of  said  corporation,  and  upon 
whom  service  may  be  had  of  any  proc- 
ess or  notice,  and  to  make  such  re- 
turn for  and  on  behalf  of  said  corpora- 
tion to  the  assessor  of  the  county  or 
district  wherein  its  business  is  car- 
ried on,  as  is  required  by  the  forty- 
first  section  of  the  twenty-ninth  chap- 
ter of  the  Code.  Every  such  corpora- 
tion having  its  principal  office  or  place 
of  business  outside  this  state  shal?, 
within  thirty  days  after  organizaticu, 
by  power  of  attorney  duly  executed, 
appoint  some  person  residing  in  tins 
state    to    accept    service    on    behalf   of 
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said  corporation,  and  upon  whom  serv-- 
ice  may  be  had  of  any  process  or  no- 
tice, and  to  make  return  of  its  prop- 
erty in  this  state  for  taxation  as  afore- 
said,'* etc.  Adkins  v.  Globe  Fire  Ins. 
Co.,  45  W.  Va.  384,  32  S.  E.  194;  Qucs- 
cnberry  v.  People's  Bldg.,  etc.,  Ass'n, 
44  W.  Va.  512,  577,  30  S.   E.   73. 

Section  37  of  ch.  54  of  the  West  Vir- 
ginia Code,  1899,  relating  to  railroad 
joint  stock  companies  provides  that 
"Every  such  corporation  shall,  within 
one  hundred  days  after  organizing,  by 
power  of  attorney,  duly  executed,  ap- 
point some  person  residing  in  the 
county  in  this  state  wherein  it  has  the 
office  mentioned  in  the  next  preceding 
section,  to  accept  service  on  behalf  of 
said  corporation  of  any  process  or  no- 
tice; the  said  power  of  attorney  shall 
be  filed  and  recorded  in  the  office  of 
the  clerk  of  the  county  court  of  the 
county  in  which  the  attorney  resides, 
and  the  admission  to  record  of  such 
power  of  attorney  shall  be  deemed  evi- 
dence of  a  compliance  with  the  re- 
quirements of  this  section.  And 
whether  such  agent  accept  the  agency 
or  not,  the  service  of  process  upon 
such  person  so  appointed  shall  be 
legal  and  binding  on  the  corporation. 
Any  such  corporation  failing  to  com- 
ply with  such  requirements,  shall,  dur- 
ing the  continuance  of  such  failure, 
forfeit  not  less  than  five  hundred  nor 
more  than  one  thousand  dollars  for 
every  six  months  that  such  failure  con- 
tinues; and  its  property,  real  and  per- 
sonal, shall  be  liable  to  attachment  in 
like  manner  as  the  property  of  non- 
resident defendants."  Kanawha,  etc., 
R.  Co.  V.  Ryan,  31  W.  Va.  364,  6  S.  E. 
924. 

"It  shall  be  sufficient  service  of  any 
process  on,  or  notice  to  a  corporation 
which  shall  have  been  formed,  or 
which  may  be  hereafter  formed  under, 
or  which  has  accepted,  or  which  may 
-hereafter  accept,  the  provisions  of 
chapter  fifty-four  of  this  Code,  and 
which,  within  the  time  prescribed  by 
the  twenty-fourth  section  of  said  chap- 


ter, shall  fail  to  comply  with  the  said 
chapter,  if  a  copy  of  such  process  ur 
notice  be  delivered  by  a  proper  of- 
ficer or  person  to  any  person  at  or  in 
charge  of  its  principal  office  or  place 
of  business;  or  such  corporation  may 
be  proceeded  against  by  order  of  pub- 
lication." W.  Va.  Code,  1899,  ch. 
124,   §   8. 

(e)      Foreign      Corporations      Having 
Representatives  within  State. 

Sufficiency  of  Service  upon  Such 
Representatives. — There  is  no  error  in 
serving  process  against  a  nonresident 
corporation  on  an  agent  thereof  resi- 
dent in  the  county  wherein  suit  is 
brought.  Western  Union  Tel.  Co.  v. 
Williams,    86    Va.   696,   11    S.    E.    106. 

Virginia  Code,  1873,  ch.  166,  §  15, 
applies  only  to  nonresident  defendants 
who  are  natural  persons,  and  not  to 
corporations  nor  their  agents.  Service 
of  process  upon  corporations  must  be 
in  this  state  upon  an  officer  or  agent 
resident  here.  Code,  1873,  ch.  166,  §  7. 
Dillard  v.  Central  Va.  Iron  Co.,  82 
Va.  734,  1  S.  E.  124. 

Section  7,  ch.  124,  of  the  West  Vir- 
ginia Code,  1899,  provides  for  several 
modes  of  service  of  process  on  cor- 
porations, and  at  its  close,  to  avoid 
any  failure  resulting  from  inability  to 
serve  as  before  specified,  provides  that, 
"if  there  be  not  within  the  state  any 
other  person  on  whom  there  can  be 
service  as  aforesaid,  service  on  any  di- 
rector, agent,  (including  in  the  case 
of  a  railroad  company  a  depot  or  sta- 
tion agent  in  actual  employment  of 
the  company),  or  other  officer  of  the 
corporation  against  which  the  case  is 
shall  be  sufficient."  These  provisions 
apply  to  all  corporations,  domestic  or 
foreign.  Humphreys  v.  Newport  News. 
etc.,  Co.,  33  W.  Va.  135,  10  S.  E.  39, 
40,  41. 

"In  the  case  of  Humphreys  v.  New- 
port News,  etc.,  Co.,  33  W.  Va.  135,  10 
S.  E.  39,  it  was  held,  that  *a  foreign 
corporation  doing  business  in  this 
state,  having   no    principal    office,     or 
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president,  or  other  chief  officer  resi- 
dent therein,  may  be  sued  in  any 
county  wherein  it  does  business,  where 
the  cause  of  action  arose  out  of  this 
state,  if  process  can  be  legally  served 
in  such  county/  That  is  to  say,  if  the 
law  does  not  provide  other  place  of 
service,  or  suit,  it  may  be  brought  in 
the  county  where  the  corporation  does 
business,  and  service  may  be  had  on 
any  agent  in  charge  of  such  business. 
The  jurisdiction  is  conferred,  not  be- 
cause the  party  does  business  alone, 
but  because  in  doing  business  it  fur- 
nishes a  sufficient  agency  by  which  it 
may  be  reached  by  process,  the  same 
as  if  it  were  a  natural  person,  and  has 
some  one  in  the  county  to  protect  its 
interest."  Rorer  v.  People's  Bldg., 
etc.,  Ass'n,  47  W.  Va.  1,  34  S.  E.  758. 

The  return  of  a  sheriff,  that  he  had 
served  a  writ  on  a  foreign  insurance 
company  doing  business  in  this  state 
by  serving  it  on  its  "lawful  attorney," 
is  prima  facie  a  good  service  of  the 
writ  and  gives  to  the  court  jurisdiction 
to  render  a  personal  judgment  against 
such  foreign  insurance  company.  The 
words  "lawful  attorney"  on  such  re- 
turn are  regarded  prima  facie  as  mean- 
ing the  attorney,  on  whom  the  stat- 
ute law  authorizes  such  process  to  be 
served,  and  the  service  upon  whom  is 
declared  to  be  equivalent  to  service 
on  such  foreign  insurance  company. 
Webster  Wagon  Co.  v.  Home  Ins.  Co., 
27  W.  Va.  314;  Shafer  v,  O'Brien,  31 
W.  Va.  601,  8  S.  E.  298. 

"There  was  no  publication  against 
The  Home  Insurance  Company  of  Co- 
lumbus, Ohio,  as  a  nonresident  defend- 
ant. It  was  a  foreign  insurance  com- 
pany doing  business  in  this  state  and 
was  by  our  law  (Warth's  Code,  ch. 
34,  §  15,  p.  235,  required  by  power  of 
attorney  to  be  filed  in  the  office  of  the 
auditor  of  the  state  to  appoint  a  resi- 
dent of  this  state  to  accept  service  of 
process  and  notices  in  this  state  for 
the  company  on  whom  all  processes 
and  notices  could  be  served  to  have 
the   same  effect,  as  though  served  on 


the  company.  So  that  notice  need 
never  be  published  against  a  foreign 
insurance  company  doing  business  in 
this  state  as  a  nonresident;  as  under 
this  law  such  foreign  corporations 
have  a  lawful  attorney  resident  in  this 
state,  on  whom  all  process  and  no- 
tices may  be  served;  and  such  service 
operates  just  as  though  the  service 
was  on  the  foreign  insurance  company. 
Who  this  resident  lawful  attorney  is  • 
may  be  always  ascertained  by  calling 
at  the  auditor's  office."  Webster 
Wagon  Co.  v.  Home  Ins.  Co.,  27  W. 
Va.   314,   321. 

Duty  of  Company  to  Appoint  Agent 
or  Attorney  to  Accept  Service. — By  § 
1104  of  the  Virginia  Code,  1887,  it  is 
provided  that  "Every  company  incor- 
porated under  the  laws  of  this  state  or 
another  state,  and  doing  business  in 
this  state,  except  an  insurance  com- 
pany incorporated  under  the  laws  of 
another  state,  shall  have  an  office  in 
the  state  at  which  all  claims  due  resi- 
dents of  the  state  against  such  com- 
pany may  be  audited,  settled  and  paid. 
Every  such  company  incorporated  un- 
der the  laws  of  another  state  shall,  by 
a  written  power  of  attorney,  appoint 
some  person  residing  in  the  state  its 
agent,  upon  whom  all  lawful  process 
against  the  company  may  be  served, 
and  who  shall  be  authorized  to  enter 
an  appearance  in  its  behalf.  Such 
power  of  attorney,  and  a  duly  authen- 
ticated copy  of  the  charter  of  the  com- 
pany, shall  be  delivered  to  the  clerk 
of  the  court  of  the  county  or  corpora- 
tion wherein  such  office  is  located,  who 
shall  record  the  same  and  transmit 
copies  thereof  to  the  secretary  of  the 
commonwealth,  for  which  service  the 
clerk  shall  receive  a  fee  of  ten  dollars 
to  be  paid  by  the  company.  Every 
such  company  heretofore  incorporated 
if  it  has  not  already  done  so,  within 
sixty  days  after  this  Code  takes  ef- 
fect, and  every  such  company  here- 
after incorporated,  before  commenc- 
ing business  in  this  state,  shall  estab- 
lish an  office  and  appoint  an  agent  as 
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hereinbefore  required."  Goldsberry 
V.  Carter,  100  Va.  438,  41  S.  E.  858. 
See  §  1104,  Va.   Code,  1904. 

By  §  15,  ch.  34,  of  the  West  Vir- 
ginia Code,  it  is  provided  that  "Every 
foreign  insurance,  telegraph  and  ex- 
press company  doing  business  in  this 
state  shall,  by  power  of  attorney  duly 
acknowledged  and  authenticated,  and 
filed  by  the  company  in  the  office  of 
the  auditor,  appoint  some  person  resid- 
ing in  this  state  to  accept  service  of 
process  and  notices  in  this  state  for 
the  said  company;  and  by  the  same  in- 
strument shall  declare  its  consent  that 
service  of  any  process  or  notice  in 
this  state  on  the  said  attorney,  or  his 
acceptance  of  service  endorsed  thereon, 
shall  have  the  same  effect  as  service 
thereof  upon  the  company.  And  there- 
after such  acceptance  by  the  said  at- 
torney, or  service  upon  him,  shall  be 
equivalent,  for  all  purposes,  to  service 
upon  his  principal."  Webster  Wagon 
Co.  V.  Home  Ins.  Co.,  27  W.  Va.  314. 

As  to  the  appointment  of  such  agent 
or  attorney  in  the  case  of  foreign  in- 
surance companies,  see  the  title  PN- 
SURANCE,  vol.  7,  p.  752. 

Acceptance  of  Process  Must  Show 
Character  in  Which  Process  Was  Re- 
ceived.— An  acceptance  of  process 
reading  "Service  accepted,  Alf.  Paul," 
is  bad,  as  not  showing  the  character 
in  which  he  received  service,  i.  e.,  as 
attorney  appointed  to  accept  service. 
Adkins  Globe  Fire  v.  Ins.  Co.,  45  W. 
Va.  384,  32  S.  E.  194. 
c.  Common  Carrier  Not  a  Corpora- 
tion. 

In  a  case  against  any  common  car- 
rier (other  than  a  corporation)  for  a 
liability  as  such,  any  process  against  or 
notice  to  the  carrier,  may  be  served  on 
such  carrier,  or  on  any  agent,  or  on 
the  driver,  captain,  or  conductor  of  any 
vehicle  of  such  carrier  in  the  county 
or  corporation  wherein  the  case  is 
commenced;  and  if  the  carrier  be  not 
in  said  county  or  corporation  and  there 
be  no  such  agent,  driver,  captain,  or 
conductor  therein,  the  process  or  no- 


tice shall  be  sufficiently  served  by  the 
publication  thereof  once  a  week  for 
four  successive  weeks,  in  a  news- 
paper printed  in  this  state.  Va.  Code, 
1904,   §  3228. 

In  a  case  against  any  common  car- 
rier (other  than  a  corporation)  for  any 
liability  as  such,  it  shall  be  sufficient 
to  serve  any  process  against  or  notice 
to  the  carrier,  on  any  agent,  or  the 
driver,  captain  or  conductor  of  any  ve- 
hicle of  such  carrier,  and  to  publish  a 
copy  of  the  process  or  notice  as  an 
order  is  published  under  the  twelfth 
section  of  this  chapter.  W.  Va.  Code, 
1899,  ch.  124,  §  9. 
d.    Partnerships. 

Provision  of  Virginia  Code. — "Every 
partnership  association  which  has  here- 
tofore been  created  under  and  by  virtue 
of  section  twenty-eight  hundred  and 
seventy-eight  of  the  Code  of  Virginia, 
or  which  may  hereafter  be  created  un- 
der the  said  section  as  amended  by 
this  act,  shall  sue  and  be  sued  in  their 
association  name,  and  not  in  or  by  the 
individual  names  of  the  members 
thereof.  And  service  of  process 
against,  or  notice  to,  any  such  associa- 
tion in  any  suit  or  legal  proceeding 
shall  be  made  upon  the  president, 
secretary,  or  treasurer  thereof,  which 
service  shall  be  as  complete  and  ef- 
fective as  if  made  upon  each  and  every 
member  of  such  association."  Va. 
Code,   1904,  §  2878. 

Names  of  Partners  Omitted  in  Writ 
and  Declaration— Service  of  Writ  on 
Wrong  Party. — In  a  suit  against  a 
mercantile  company,  if  the  names  of 
the  partners  be  omitted  in  the  writ 
and  declaration,  and  the  writ  be  served 
on  the  person  not  named  in  either,  a 
judgment  against  the  company,  for 
that  person's  failing  to  appear,  cannot 
be  sustained.  Scott  v.  Dunlop,  2 
Munf.  349. 

3.   Service  on  Nonresidents, 
a.  Personal  Service. 
(1)   Validity  of  Such  Services  Out  of 
State. 

In    General — Both    in    Virginia    and 
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West  Virginia  it  is  provided  by  stat- 
ute that  personal  service  of  a  sum- 
mons, scire  facias,  or  notice  may  be 
irade  on  a  nonresident  defendant  out 
of  the  state.  Va.  Code,  1873,  ch.  166,  § 
15;  Va.  Code,  1904,  §  3232;  W.  Va. 
Code,  1899,  ch.  124,  §  13.  Dillard  v. 
Central  Va.  Iron  Co.,  82  Va.  734,  1  S. 
E.  124;  Smith  v.  Chilton,  77  Va.  535; 
Witten  V.  St.  '  Clair,  27  W.  Va.  762; 
Stewart  v.  Stewart,  27  W.  Va.  167. 
Thomas  v.  Jones,  94  Va.  756,  27  S.  E. 
813;   Price  v.  Pinnell,  4  W.  Va.  296. 

In  an  action  of  ejectment  to  recover 
land  situate  in  this  state,  if  the  defend- 
ant be  a  nonresident,  he  may  be  pro- 
ceeded against  by  order  of  publication, 
or  the  declaration  and  notice  may  be 
served  upon  him  outside  of  the  state 
in  the  manner  prescribed  by  §  13,  ch. 
124,  of  the  Code,  and  either  mode  of 
service  will  confer  jurisdiction  upon 
the  forum  rei  sitae  to  determine  the 
ownership  of  the  land  in  controversy. 
Witten  V,  St.  Clair,  27  W.  Va.  762. 

"As  to  the  service  of  process  in  ac- 
tions of  ejectment,  our  statute  pro- 
vides, that  the  declaration  and  notice 
may  be  served  in  the  same  manner  as 
other  notices  may  by  law  be  served, 
and  if  the  defendant  be  a  nonresident 
nf  the  state,  such  service  may  be  made 
by  order  of  publication  as  provided  by 
law  in  other  cases.  Section  11,  ch. 
no,  acts,  1877,  p.  160.  Section  13,  ch. 
124,  Code,  declares,  that  personal  serv- 
ice made  outside  of  this  state  on  non- 
resident defendants  in  the  manner  the 
service  was  made  in  this  action  'shall 
have  the  same  effect,  and  no  other,  as 
an  order  of  publication,  duly  posted 
and  published  against  them.*  In  my 
judgment  this  latter  statute  was  in- 
tended simply  to  give  the  plaintiff  the 
option  to  havie  the  order  of  publication 
made  in  the  manner  provided  by  the 
preceding  sections  of  said  ch.  124  or 
according  to  the  provisions  of  said  § 
13  of  said  chapter.  The  latter  is  in- 
tended simply  as  a  substitute  for  the 
former,  and  whether  the  service  is  in 
one  form  or  the  other,  it  will  be  re- 


garded as  a  service  by  order  of  pub- 
lication within  the  meaning  and  intent 
of  said  §  11  of  ch.  110,  acts,  1877." 
Witten  V.  St.  Clair,  27  W.  Va.  762,  764, 
765. 

This  provision  applies  only  to  non- 
resident defendants  who  are  natural 
persons,  and  not  to  corporations  nor 
their  agents.  Service  of  process,  upon 
corporations  must  be  in  this  state  upon 
an  officer  or  agent  resident  here.  Code, 
1873,  ch.  166,  §  -7.  Dillard  v.  Central 
Va.  Iron  Co.,  82  Va.  734,  1  S.  E.  124. 

"Doubtless,  the  personal  service  re- 
ferred to  in  this  section  was  intended,  in 
a  certain  sense,  to  be  in  lieu  of  publica- 
tion, but  only  as  to  natural  persons 
who  are  nonresident  defendants.  It 
has  no  application  to  a  nonresident  de- 
fendant corporation.  And  in  this  case, 
even  if  the  plaintiff  had  resorted  to  the 
ancillary  proceeding  by  attachment,  the 
'personal  service'  referred  to  and  au- 
thorized by  said  15th  section  on  a  non- 
resident, must  be  on  him,  not  on  any 
agent  or  representative.  In  many 
cases  this  mode  of  substituted  service 
is  not  only  more  convenient,  but 
cheaper,  more  expeditious,  and  equally 
reliable  as  publication,  and  the  statute 
permits  it,  in  a  proper  case,  on  the 
nonresident  in  person.  It  is,  how- 
ever, in  derogatioi>  of  the  common  law, 
and  the  statute  permitting  it  must  be 
literally  complied  with.  It  is  obvious 
that  service  on  an  agent  or  represent- 
ative, no  matter  what  his  relation  to 
the  defendant  may  be,  is  not  personal 
service  on  him.  Indeed,  service  on  an 
agent  in  this  state,  except  when  so  ex- 
pressly provided,  cannot  dispense  wHth 
publication  as  to  the  nonresident  de- 
fendant, whether  a  natural  person  or 
a  corporation."  Dillard  v.  Central  Va. 
Iron   Co.,   82  Va.   734,   1   S.    E.   124. 

By  Whom  Made. — Such  personal 
service  out  of  the  state  may  be  made 
by  any  person  not  a  party  to  or  other- 
wise interested  in  the  subject  matter 
in  controversy.  Va.  Code,  1873,  ch. 
166,  §  15;  Va.  Code,  1904,  §  3232;  W. 
Va.  Code,  1899,  ch.  124,  §  13.     Dillard 
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V,  Central  Va.,  etc.,  Co.,  82  Va.  734,  1 
S.  E.  124;  Smith  v.  Chilton,  77  Va.  535; 
Thomas  v.  Jones,  94  Va.  756,  27  S.  E. 
813. 

Return. — As  to  the  necessity,  form, 
and  requisites  of  the  return  in  case  of 
such  service,  see  post,  "When  Process 
Personally  Served  Out  of  State,"  V, 
E,  2,  b,   (5). 

Time  of  Service. — Where  service  on 
one  of  the  defendants,  outside  of  the 
state,  by  private  individual,  is  not  made 
fifteen  days  before  the  return  day,  such 
service  is  not  only  not  equivalent  to 
order  of  publication,  but  is  illegal. 
Raub  V.  Otterback,  89  Va.  645,  16  S. 
E.    933. 

Effect  of  Such  Service. — Personal 
service  on  a  nonresident  out  of  the 
state  has  the  same  effect,  and  no  other, 
as  an  order  of  publication  duly  ex- 
ecuted. Va.  Code,  1904,  §  3232;  W.  Va. 
Code,  1899,  ch.  124,  §  13.  Dillard  v. 
Central  Va.  Iron  Co.,  82  Va.  734,  1  S. 
E.  124;  Smith  v.  Chilton,  77  Va.  535; 
Stewart  z/.  Stewart,  27  W.  Va.  167. 
Thomas  v.  Jones,  94  Va.  756,  27  S.  E. 
813. 

Upon  any  trial  or  hearing  under  § 
3232  of  the  Virginia  Code,  1904,  and 
§  13,  ch.  124,  of  the  West  Virginia 
Code,  1899,  "such  judgment,  decree  or 
order  shall  be  entered  as  may  appear 
just."  Stewart  v,  Stewart,  27  W.  Va. 
167,  177. 

(2)     Service     on     Nonresident    While 
within  Jurisdiction. 

A  nonresident  found  casually  within 
the  jurisdiction  may  be  served  with 
process.  Atkinson  v.  Washington,  etc.. 
College,  54  W.  Va.  32,  46  S.   E.  253. 

Personal  service  of  summons  does 
not  establish  residence,  for  such  serv- 
ice may  be  had  on  a  temporary  so- 
journer or  passing  traveller.  Hall  v. 
Packard,  51  W.  Va.  264,  41  S.  E.  142. 

Service  of  summons  on  a  nonresi- 
dent in  the  county  in  which  the  same  is 
issued  does  not  abate  an  attachment 
nor  furnish  good  grounds  for  a  de- 
murrer to  9  bill  in  equity,  founded  on 


the  fact  of  such  nonresidence.  Hall  v, 
Packard,  51  W.  Va.  264,  41  S.  E.  142. 

In  an  action  for  malicious  prosecu- 
tion against  two  defendants  jointly,  the 
cause  of  action  arose  in  Ritchie  county. 
West  Virginia.  One  of  the  defend- 
ants resided  in  that  county;  and  the 
other  defendant  resided  in  the  state 
of  Michigan,  and  had  not  any  estate 
or  debts  due  him  in  Wood  county, 
West  Virginia.  The  circuit  court  of 
Wood  county,  has,  nevertheless,  juris- 
diction of  the  action,  if  the  defendants 
were  found  in  that  county  and  served 
with  process  in  it;  and  a  plea  in  abate- 
ment setting  up  in  a  proper  manner 
these  facts  was  properly  held  bad  on 
demurrer.    Vinal  v.  Core,  18  W.  Va.  1. 

"By  the  common  law  a  transitory 
action,  such  as  this,  could  be  brought 
against  a  party,  wherever  he  might  be 
found  and  served  with  process;  no  mat- 
ter where  he  might  reside,  or  where 
the  cause  of  action  may  have  arisen. 
Both  the  defendants  having  been  found 
in  Wood  county  and  served  with  proc- 
ess, it  is  clear  upon  common-law  prin- 
ciples the  court  had  jurisdiction;  and 
the  only  question  is,  whether  this  ju- 
risdiction was  taken  away  by  chapter 
123  of  Code  of  West  Virginia,  page 
594.  This  chapter  is  but  a  re-enact- 
ment of  what  had  long  been  law  in 
Virginia."  Vinal  v.  Core,  18  W.  Va. 
1,  20.     See  the  title  VENUE. 

b.   Service  by  Publication. 

(1)   When  Proper. 

(a)    Against  Natural  Persons. 

In  General.— By  §  3230  of  the  Vir- 
ginia Code  of  1904,  it  is  provided  that 
"on  an  affidavit  that  a  defendant  is  not 
a  resident  of  the  state,  or  that  dili- 
gence has  been  used  by  or  on  behalf 
of  the  plaintiff  to  ascertain  in  what 
county  or  what  corporation  he  is, 
without  effect,  or  that  process,  directed 
to  the  officer  of  the  county  or  corpo- 
ration in  which  he  resides,  or  is,  has 
been  twice  delivered  to  such  officer 
more  than  ten  Mays  before  the  return 
day,  and  been  returned  without  bein^ 
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executed,  *  *  *  an  order  of  publi- 
cation may  be  entered  against  such  de- 
fendant." Burwell  v.  Burwell,  78  Va. 
574;  Raub  v,  Otterback,  89  Va.  645,  16 
S.    E.   933. 

By  ch.  124,  §  11,  of  the  West  Vir- 
ginia Code  of  1899,  it  is  provided  that 
*'on  affidavit  that  a  defendant  is  not  a 
resident  of  this  state,  or  that  diligence 
has  been  used  by  or  on  behalf  of  the 
plaintiff  to  ascertain  in  what  county 
he  is  without  effect;  or  that  process, 
directed  to  the  officer  of  the  county 
in  which  he  resides  or  is,  has  been 
twice  delivered  to  such  officer  more 
than  ten  days  before  the  return  day, 
and  been  returned  without  being  ex- 
ecuted, *  *  *  an  order  of  publi- 
cation may  be  entered  against  such 
defendant"  Steele  v.  Harkness,  9 
W,  Va.  13;  Cross  v.  West  Va., 
etc.,  Co.,  35  W.  Va.  174,  12  S. 
E.  1071;  Higginbotham  v.  Hasel- 
den,  3  W.  Va.  266;  Price  v.  Pin- 
nell,  4  W.  Va.  296;  Coleman  v.  Waters, 
13  W.  Va.  278;  Witten  v,  St.  Clair,  27 
W.  Va.  762;  Styles  v.  Laurel  Fork  Oil, 
etc.,  Co.,  45  W.  Va.  374,  32  S.  E.  227. 

Section  2,  of  ch.  121  of  the  West  Vir- 
ginia Code  of  1899  providing  for  the 
service  of  notices  and  motions  pro- 
vides that  **any  such  notice  to  a  per- 
son not  residing  in  this  state,  may  be 
served  by  the  publication  thereof  once 
a  week  for  four  successive  weeks  in  a 
newspaper  printed  in  this  state."  Miller 
z\  Neff,  33  W.  Va.  197,  10  S.  E.  378. 

The  act  of  the  general  assembly,  at 
Wheeling,  passed  February  10th,  1862, 
declaring  certain  persons  nonresidents, 
will  permit  a  judgment  on  an  order  of 
publication  merely,  without  any  at- 
tachment levied  on  property  belong- 
ingr  to  the  defendant.  Higginbotham 
V,  Haselden,  3  W.  Va.  266. 

Suits  in  Equity  against  Unknown 
Persons. — By  §  3230  of  the  Virginia 
Code  of  1904,  it  is  provided  that  in  any 
suit  in  equity,  where  the  bill  states 
that  there  are  or  may  be  persons  in- 
terested in  the  subject  to  be  divided 
or    disposed  of  whose  names  are  un- 


known and  makes  such  persons  defend- 
ants by  the  general  description  of 
parties  unknown,  on  affidavit  of  the 
fact  that  the  said  parties  are  unknown^ 
an  order  of  publication  may  be  en- 
tered against  such  unknown  parties* 
Burwell  v.  Burwell,  78  Va.  574;  Fayette 
Land  Co.  v.  Louisville,  etc.,  R.  Co.,  9a 
Va.  274,  24  S.  E.  1016. 

Chapter  124,  §  11,  of  the  West  Vir- 
ginia Code  of  1899,  contains  a  similar 
provision  as  to  publication  against  un- 
known parties.  Styles  v.  Laurel  Fork 
Oil,  etc.,  Co.,  45  W.  Va.  374,  32  S.  E- 
227. 

Suits  for  Divorce  Where  Defendant 
under  Penitentiary  Sentence. — By  | 
3230  of  the  Virginia  Code  of  1904,  on 
affidavit  that  the  defendant  in  a  suit 
for  divorce  from  the  bond  of  matri- 
mony is  under  sentence  to  confinement 
in  the  penitentiary,  an  order  of  pub- 
lication may  be  entered  against  such 
defendant. 

Suits  in  Equity  Where  Number  of 
Defendants  Served  Exceeds  Thirty. — 
By  §  3230  of  the  Virginia  Code  of 
1904  it  is  provided  that  where  in  a  suit 
in  equity  the  number  of  defendants 
upon  whom  the  process  has  been 
served,  exceeds  thirty,  and  it  appears 
by  the  bill,  or  their  pleading,  or  ex- 
hibits filed,  that  such  defendants  repre- 
sent like  interests  with  parties  who 
have  not  been  served  with  process,  the 
court  or  judge  thereof  in  vacation  may 
direct  that  such  parties  be  proceeded 
against  by  order  of  publication. 

As  to  the  propriety  of  service  by 
publication  in  particular  proceedings^ 
see  the  appropriate  titles,  as  for  in- 
stance, ABATEMENT,  REVIVAL 
AND  SURVIVAL,  vol.  1,  p.  50;  AC- 
COUNTS AND  ACCOUNTING,  voL 
1,   p.  97,   etc. 

(b)    Against  Corporations. 

Code  Provisions. — Section  3225  of 
the  Virginia  Code  of  1904,  after  pro- 
viding generally  for  the  manner  of 
service  on  corporations,  provides 
further  that  "if  there  be  no  such  agent 
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in  the  county  or  corporation  wherein 
the  case  is  commenced  and  affidavit  of 
that  fact  and  that  there  is  no  person 
msaid  county  or  corporation  on  whom 
there  can  be  service  aforesaid,  pub- 
lication of  a  copy  of  the  process  or 
notice  once  a  week  for  four  successive 
weeks  in  a  newspaper  printed  in  this 
state  shall  be  a  sufficient  service  of 
such  process  or  notice,  except  that  in 
the  case  of  an  insurance  company 
created  by  the  laws  of  this  state  proc- 
ess or  notice  shall  be  directed  to  the 
sheriff  or  sergeant  of  the  county  or 
corporation  wherein  the  chief  office  of 
such  company  is  located;  and  in  case 
of  any  insurance  company  or  surety 
company  not  created  by  the  laws  of 
this  state  but  doing  business  in  this 
state,  process  or  notice  shall  be  served 
in  the  manner  prescribed  by  sections 
twelve  hundred  and  sixty-six  and 
twelve  hundred  and  sixty-seven,  chap- 
ter fifty-three,  of  the  Code  of  Vir- 
ginia." Wytheville  Ins.  Co.  v,  Stultz, 
87   Va.   629,   13   S.    E.   77. 

By  ch.  124,  §  11,  of  the  West  Vir- 
ginia, Code  of  1899,  it  is  provided  that 
on  affidavit  that  the  defendant  is  a 
corporation  and  that  no  person  can  be 
found  in  the  county  upon  whom  the 
process  can  be  legally  served,  an  or- 
der of  publication  may  be  entered 
against  the  defendant.  Steele  v,  Hark- 
ness,  9  W.  Va.  13;  Styles  v.  Laurel 
Fork  Oil,  etc.,  Co.,  45  W.  Va.  374,  32 
S.  E.  227. 

"It  has  been  supposed  that  a  foreign 
corporation  cannot  be  sued,  because 
by  the  common  law,  process  against  it 
must  be  served  upon  its  head  within 
the  jurisdiction  where  this  artificial 
body  exists.  The  difficulty  is  rather 
technical  than  substantial;  and  this 
court  held  in  the  case  of  the  Bank  of 
U.  S.  V.  The  Merchants'  Bank  of  Bal- 
timore, 1  Rob.  R.  573,  that  under  our 
law  directing  the  method  of  proceed- 
ing against  absent  debtors  in  courts  of 
equity,  a  suit  might  be  maintained 
even  against  a  foreign  corporation 
where  it  has  lands  or  tenements  within 


the  commonwealth;  the  proceeding  be- 
ing by  publication  instead  of  actual 
service  of  process."  Baltimore,  etc., 
R.  Co.  V.  Gallahue,  12  Gratt.  655» 
660. 

Illustrations  of  Proper  Service  by 
Publication. — Where  company  doing 
business  both  in  banking  and  insur- 
ance, is  sued  on  a  policy  in  county 
where  the  insured  property  lies,  and 
'there  is  no  agent  residing  there  on 
whom  process  may  be  served,  an  or- 
der of  publication  is  proper.  Wythe- 
ville Ins.  Co.  V.  Stultz,  87  Va.  629,  13 
S.    E.    77. 

Where  a  railroad  company  chartered 
by  another  state  is  rechartered  by  the 
state  of  Virginia,  the  right  to  sue  such 
company  in  the  state  of  Virginia  is  not 
lost  by  reason  of  the  fact  that  the 
company  has  no  principal  office  or  of- 
ficer in  this  state.  The  suit  may  be 
brought  in  the  county  wherein  the 
cause  of  action  arose,  with  service  on 
the  agent  of  the  company  and  publica- 
tion as  prescribed  by  the  act.  Balti- 
more, etc.,  R.  Co.  V,  Gallahue,  12  Gratt. 
655. 

The  West  Virginia  Central  Railw^ay 
Company  is  subject  to  the  laws  of  this 
state,  which  provide  that  in  all  elec- 
tions for  directors  or  managers  of  in- 
corporated companies  every  stock- 
holder shall  have  the  right  to  vote  in 
person  or  by  proxy  for  the  number  of 
shares  of  stock  owned  by  him  for  as 
many  persons  as  there  are  directors  or 
managers  to  be  elected,  or  to  cumu- 
late said  shares,  and  give  one  candi- 
date as  many  votes  as  the  number  of 
directors  multiplied  by  the  number  of 
his  shares  of  stock  shall  equal,  or  to 
distribute  them  on  the  same  principle 
among  as  many  candidates  as  he  shall 
think  fit,  and  that  this  mode  of  elect- 
ing may  be  enforced  by  mandamus. 
An  order  of  publication  in  such  case 
can  be  taken  against  such  persons^ 
members  of  the  board  of  directors,  as 
are  nonresidents.  Cross  v.  West  Va., 
etc.,  R.  Co.,  35  W.  Va.  174,  12  S.  E. 
1071. 
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(c)    Execution  of  Order  during  Wax 
Ineffectual 

During  the  war  between  the  confed- 
erate states  and  the  United  States,  an 
order  of  publication,  executed  in  Vir- 
ginia, was  without  legal  effect,  and  no 
notice,  actual  or  constructive,  upon  a 
resident  of  New  York.  Dorr  v,  Rohr, 
82   Va.    359. 

The  act  passed  in  1862  by  the  gen- 
eral assembly  of  the  reorganized  gov- 
ernment of  Virginia  at  Wheeling,  so 
far  as  it  attempts  to  confer  jurisdic- 
tion upon  courts  in  the  loyal  counties 
of  the  state,  by  order  of  publication 
against  persons  who  left  these  coun- 
ties and  went  into  the  confederate  lines 
during  the  war^  is  invalid.  '  Sturm  v. 
Fleming,  22  W.  Va.  404;  Raymond  v. 
Camden,  22  W.  Va.  180. 

(2)    Proceedings  to  Obtain. 

(a)  Necessity   for   Strict    Compliance 
with  SUtute. 

Service  by  publication  is  a  substitute 
for  personal  service  of  notice  and  it 
must  be  strictly  made.  Dillard  v. 
Krise,  86  Va.  410,  10  S.   E.  430. 

The  statute  must  be  at  least  sub- 
stantially complied  with.  Styles  v. 
Laurel  Fork  Oil,  etc.,  Co.,  45  W.  Va. 
374,  32  S.   E.   227. 

(b)  Affidavit. 

Necessity  and  Requisites. — As  to  the 
statutory  requirement  of  an  affidavit, 
what  such  affidavit  must  state,  etc.,  see 
ante,  "When  Proper,"  IV,  D,  3,  b,  (1). 

The  affidavit  of  a  corporation  in  an 
order  of  publication  against  "parties 
unknown*'  must,  of  necessity,  be  by  an 
agent,  and  it  is  proper  for  the  local  at- 
torney of  the  corporation  to  make  it, 
who  resides  in  the  place  where  the 
cause  of  action  arose  and  on  that  ac- 
count is  more  likely  to  be  conversant 
with  the  facts  than  some  officer  of  the 
corporation  residing  elsewhere.  Fay- 
ette Land  Co.  v.  Louisville,  etc.,  R.  Co., 
93  Va.   274,  24  S.  E.  1016. 

(c)  Order. 
am.    Necessity. 

By  §  3225  of  the  Virginia  Code  of 


.904,  providing  for  service  on  corpo- 
ations,  it  is  provided  that  "When  the 
publication  is  of  process  it  shall  be 
made  on  an  order  directing  the  same  in 
the  case  in  which  the  process  issues." 

bb.   Time  of  Making. 

By  §  3225  of  the  Virginia  Code  of 
1904  describing  the  manner  of  service 
on  corporations  it  is  provided  that 
"the  order  may  be  entered  either  in 
court  or  by  the  clerk  of  the  court  at 
iny  time   in  vacation." 

Section  3230  of  the  Virginia  Code  of 
1904,  describing  generally  as  to  when 
service  by  publication  shall  be  proper, 
provides  that  "where  in  a  suit  in  equity 
the  number  of  the  defendants  upon 
whom  process  has  been  served,  ex- 
ceeds thirty,  and  it  appears  by  the  bill, 
or  other  pleading,  or  exhibits  filed, 
that  such  defendants  represent  like 
interests  with  parties  who  have  not 
been  served  with  process,  the  court  or 
judge  thereof  in  vacation  may  direct 
that  such  parties  be  proceeded  against 
by  order  of  publication.  Every  other 
order  of  publication  under  this  section 
may  be  entered  either  in  court  or  by 
the   clerk   thereof  in   vacation." 

By  ch.  124,  §  11,  of  the  West  Vir- 
ginia Code  of  1899,  it  is  provided  that 
'*any  order  under  this  section  may  be 
entered  either  in  court  or  at  the  rules." 
Coal  River,  etc.,  Co.  v.  Webb.  3  \V. 
Va.   438. 

An  order  of  publication,  which  by 
its  date  appeared  to  be,  and  was  in 
fact,  issued  on  a  day  which  was  not  a 
rule  day,  and  not  issued  in  term,  is 
clearly  without  authority  and  is  a 
nullity.  Coal  River,  etc.,  Co.  v.  Webb, 
3    W.   Va.   438.^ 

cc.    Form  and  Requisites  of  Order. 

In  General.— By  §  3231  of  the  Vir- 
ginia Code,  1904,  it  is  provided  that 
"every  order  of  publication  shall  give 
the  abbreviated  style  of  the  suit,  state 
briefly  its  object  and  require  the  de- 
fendants against  whom  it  is  entered, 
or  the  unknown  -  parties,  to  appear 
within   fifteen   days   after   due   publica- 
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tion  thereof  and  do  what  is  necessary 
to   protect   their  interests." 

Chapter  124,  §  12  of  the  West  Vir- 
ginia Code  of  1899  is  to  the  effect  that 
"every  order  of  publication  shall  state 
briefly  the  object  of  the  suit  and  re- 
quire the  defendants  against  whom  it 
is  entered,  or  the  unknown  parties  to 
appear  within  one  month  after  the  date 
of  the  first  publication  thereof  and  do 
what  is  necessary  to  protect  their  in- 
terests." Steenrod  v.  Wheeling,  etc., 
R.  Co.,  27  W.  Va.  1. 

Names  of  Parties. — In  Martin  v. 
South  Salem  Land  Co.,  94  Va.  28,  26 
S.  E.  591,  it  was  held,  that  where  a 
commissioner  in  chancery  has  been  re- 
quired to  give  notice  by  publication  to 
parties  to  a  suit  of  the  time  and  place 
of  taking  accounts,  such  notice  will  be 
sufficient  if  it  gives  the  style  of  the 
suit,  and  contains  all  that  is  necessary 
to  inform  the  parties  of  the  time  and 
place  of  taking  the  account,  although 
the  names  of  the  parties  are  not  in- 
serted in  it.  Having  been  once  served 
with  process  the  parties  are  presumed 
to  know  the  style  of  the  suit  to  which 
they  are  parties  and  the  proceedings 
had  therein.  These  reasons,  however, 
do  not  apply  to  an  order  of  publication 
to  commence  a  suit  against  parties  not 
previously  served  with  process,  and 
their  names  must  be  stated  in  the  pub- 
lication. 

An  order  of  publication  in  a  suit 
against  a  corporation,  along  with  other 
defendants,  must  follow  the  statute  and 
state,  on  affidavit,  that  such  defendant 
is  a  corporation  and  that  no  person 
can  be  found  in  the  county,  upon  whom 
process  can  be  legally  served  and  re- 
quire it  to  appear  within  one  month 
and  do  what  is  necessary  to  protect  its 
interests.  Styles  v.  Laurel  Fork  Oil, 
etc.,  Co.,  45  W.  Va.   374,  32  S.  E.  227. 

Order  Held  Insufficient. — An  order 
of  publication  as  follows:  "West  Vir- 
ginia, to  wit:  At  Rules  Held  in  the 
Clerk's  Office  of  the  Circuit  Court  of 
Wood  County  on  the  First  Monday  in 
January,  1897.     Robert  G.   Styles,  Ad- 


ministrator of  the  Estate  of  W.  C. 
Styles,  Jr.,  Deceased,  Complainant  v. 
Laurel  Fork  Oil  and  Coal  Company,  a 
Corporation,  and  Others,  Defendants. 
In  Chancery.  The  object  of  this  suit 
is  to  recover  from  the  defendant  the 
Laurel  Fork  Oil  &  Coal  Co.,  a  cor- 
poration, $26,646.10,  interest  and  costs, 
to  dissolve  and  wind  up  the  affairs  of 
said  corporation,  and  distribute  the 
proceeds  of  sale  of  property  of  said 
corporation,    to   attach   and   subject   to 

sale  the  tract  of  acres  of  land 

owned  by  said  corporation,  to  have  a 
receiver  appointed  for  the  assets  of 
said  corporation,  and  for  general  re- 
lief; and  it  appearing  by  affidavit  filed 
that  L.  C.  Gratz,  H.  S.  Gratz,  Ella 
Fell,  Mrs.  H.  A.  Styles,  John  Scott, 
and  S.  G.  Rosengardner  are  not  resi- 
dents of  this  state,  on  motion  of  the 
complainant,  by  counsel,  it  is  ordered 
that  said  absent  defendants  do  appear 
within  one  month  after  the  first  pub- 
lication of  this  order,  and  do  what  is 
necessary  to  protect  their  interests  in 
this  suit,  and  that  a  copy  of  this  or- 
der be  forthwith  published  and  posted 
according  to  law.  (A  copy.  Teste.) 
O.  M.  Clemens.  Clerk" — is  not  an  or- 
der of  publication  against  the  defend- 
ant corporation,  under  the  statute. 
Styles  V,  Laurel  Fork  Oil,  etc.,  Co.,  45 
W.  Va.  374,  32  S.  E.  227. 

For  another  illustration  of  an  order 
held  insufficient,  see  Hoffman  v. 
Shields,  4  W.  Va.  490. 

For  an  order  held  to  sufficiently  state 
the  objects  of  the  suit,  see  Steenrod 
V,  Wheeling,  etc.,  R.  Co.,  27  W.  Va.  1. 

As  to  order  of  publication  in  particu- 
lar proceedings,  their  form,  requisites, 
manner  of  publication,  etc.,  see  the  ap- 
propriate  titles. 
dd.  Entry  and  Signature  by  Clerk. 

Section  16  of  ch.  124  of  the  West 
Virginia  Code,  1899,  relating  to  pub- 
lication on  appeal  provides  that  the 
order  of  publication  shall  be  entered 
by  the  clerk  in  a  suitable  book  kept 
by  him  for  the  purpose,  and  signed  by 
him. 
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(d)    Manner  of  Publication, 
aa.  In  Newspaper, 
(aa)    In  General. 

Code  Provisions. — By  §  3231  of  the 
Virginia  Code,  1904,  it  is  provided  that 
the  order  of  publication  "shall  be  pub- 
lished once  a  week  for  four  successive 
weeks  in  such  newspaper  as  the  court 
may  prescribe,  or,  if  none  be  so  pre- 
scribed, as  the  clerk  may  direct." 
Wytheville  Ins.  Co.  v,  Stultz,  87  Va. 
629,  13  S.  E.  77. 

By  the  West  Virginia  Code,  1899, 
ch/l24,  §  12,  it  is  provided  that  every 
order  of  publication  "shall  be  pub- 
lished once  a  week  for  four  successive 
weeks  in  some  newspaper  published  in 
the  county  in  which  the  order  is  made 
or  directed,  if  one  is  so  published  un- 
less the  circuit  court  of  such  county 
otherwise  order,  and  if  no  newspaper 
be  published  in  the  county  then  in  such 
other  newspaper  as  the  court  may  pre- 
scribe; or  if  none  be  so  prescribed,  as 
the  clerk  may  direct."  McCoy  v,  Mc- 
Coy, 9  W.  Va.  443. 

(bb)   Time  for  Which  Published. 

For  the  general  provision  that  the 
order  shall  be  published  once  a  week 
for  four  successive  weeks,  see  ante, 
**In  General,"  IV,  D,  3,  b,  (2),  (d),  aa, 
(aa),  under  catchline  "Code  Pro- 
visions." 

Chapter  124,  §  12  of  the  West  Vir- 
grinia  Code,  1899,  provides  that  the  or- 
der "shall  be  deemed  to  have  been 
duly  published  on  the  day  of  the  fourth 
publication   thereof." 

The  publication  of  notice  to  take  dep- 
osition under  §  2,  ch.  121,  Code, 
which  requires  the  notice  to  be  pub- 
lished once  a  week  for  four  successive 
weeks,  is  completed  on  the  fourth  is- 
sue of  the  newspapers  containing  it; 
and  if  a  reasonable  time  elapses  be- 
tween the  date  of  said  fourth  issue  and 
the  taking  of  the  depositions,  the  no- 
tice will  be  sufficient.  Miller  v.  NeflF, 
33    W.  Va.  197,  10  S.  E.  378. 

"The     statute     provides     that     any 


such  notice  may  be  served  by  publica- 
tion once  a  week  for  four  successive 
weeks.  Section  2,  Qh.  121,  Code,  1868. 
In  Marling  v.  Robrecht,  13  W.  Va.  440, 
this  court  held,  that  the  publication  of 
the  notice  provided  for  in  §  4,  ch.  129, 
Code,  for  four  successive  weeks  is 
completed  on  the  fourth  issue  of  the 
newspaper  containing  it,  though  the 
four  weeks  have  not  actually  elapsed 
between  the  dates  of  the  first  and  last 
publication.  The  statute  under  which 
that  decision  was  made,  and  the  one 
now  in  question,  contain  the  same  re- 
quirement as  to  the  time  of  publica- 
tion. The  fourth  publication  of  the 
notice  here  was  nine  days  before  the 
deposition  was  taken.  It  seems  to  me, 
therefore,  under  this  authority  and  the 
circumstances  above  stated,  that  the 
circuit  court  clearly  erred  in  suppress- 
ing said  deposition."  Miller  v,  Neff, 
33  S.  E.  197,  10  S.  E.  378. 

(cc)    Proof  of  Publication. 

It  seems  that  the  testimony  of  the 
editor  of  a  newspaper,  that  he  inserted 
therein,  the  requisite  number  of  times, 
an  advertisement,  the  purport  of  which 
he  states,  on  oath,  is  sufficient  proof 
of  such  publication,  on  a  trial  in  eject- 
ment, without  producing  the  advertise- 
ment itself.  Moore  v.  Gilliam,  5  Munf. 
346. 

In  a  suit  in  chancery  against  absent 
defendants,  the  only  proof  of  publica- 
tion of  order  calling  absentees  before 
the  court,  was  the  certificate  of  the 
printer  not  verified  by  oath;  but  no 
exception  was  taken  for  want  of  proof 
of  publication,  and  court  declaring  that 
plaintiflF  had  proceeded  rcgularly- 
against  the  absent  defendants,  gave 
him  a  decree;  upon  appeal  from  the 
decree,  neither  party  can  object,  in  the 
appellate  court,  to  the  want  of  proof  of 
the  publication;  and  especially  the 
plaintiilf,  to  whose  fault  the  irregu- 
larity was  imputable,  cannot  ask  the 
reversal  of  his  own  decree  on  such 
ground.  Cunningham  v.  Smithson,  13 
Leigh  32. 
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bb.   By  Posting. 

In  General.— By  §  3231  of  the  Vir- 
ginia Code,  1904,  it  is  provided  that 
the  order  "shall  be  posted  by  the  clerk, 
at  the  front  door  of  the  courthouse  of 
the  county  or  corporation  wherein  the 
court  is  held  on  or  before  the  next 
succeeding  rule  day  after  it  is  entered." 

Proof  that  an  order  of  publication 
has  been  inserted  in  a  newspaper  two 
months  is  not  sufficient.  It  should 
also  be  proved  that  a  copy  was  posted 
at  the  front  door  of  the  house  in  which 
the  court  is  held.  Myrick  v.  Adams,  4 
Munf.  366. 

Chapter  124,  §  12,  of  the  West  Vir- 
ginia Code,  1899,  after  requiring  no- 
tice of  the  order  by  publication  in  a 
newspaper,  further  provides  that  "it 
shall  also  be  posted  at  the  front  door 
of  the  courthouse  of  the  county 
wherein  the  court  is  held,  at  least 
twenty  days  before  judgment  or  de- 
cree is  rendered."  McCoy  v.  McCoy, 
9  W.  Va.  443. 

Evidence  on  Appeal  as  to  Posting. — 
On  a  trial  in  the  circuit  court  to  re- 
verse a  judgment  for  want  of  due  no- 
tice of  the  original  action,  by  order  of 
publication,  it  is  not  error  to  receive 
proof  of  the  posting  of  the  order  of 
publication  at  the  front  door  of  the 
courthouse.  Higginbotham  v.  Hasel- 
dcn,  3  W.  Va.  266. 

Admissibility  of  Affidavit  of  Party 
Posting  on  Remand. — When  a  case  is 
reversed  by  this  court,  and  remanded 
to  the  circuit  court,  because  it  does 
not  appear  affirmatively  that  the  or- 
der of  publication  in  the  cause  had 
been  posted  as  required  by  law,  if  said 
order  of  publication  had  been  pub- 
lished and  posted  as  required  by  law, 
the  defect  may  be  cured,  after  the  case 
is  returned  to  the  circuit  court,  by  an 
affidavit  of  the  party  who  posted  said 
order  being  filed  in  the  cause.  McCoy 
V.  McCoy,  33  W.  Va.  60,  10  S.  E.  19. 
3.    Hearing  and  Determination. 

Section  3232  of  the  Virginia  Code, 
1904,  provides  that  after  the  order  of 
publication  provided  for  in  the  preced- 


ing sections  has  been  executed,  "if  the 
defendants  against  whom  it  is  entered, 
or  the  unknown  parties,  shall  not  ap- 
pear within  fifteen  days  after  the  com- 
pletion of  the  execution  thereof,  the 
case  may  be  tried  or  heard  as  to  them; 
and  no  other  publication  shall  be  there- 
after required,  in  any  proceeding  in 
court,  or  before  a  commissioner,  or 
for  the  purpose  of  taking  depositions, 
unless  specially  ordered  by  the  court 
as  to  such  defendants  or  unknown  par- 
ties; but  if  they  shall  be  represented 
by  counsel  residing  in  this  state,  rea- 
sonable notice  of  any  proceeding  be- 
fore a  commissioner  or  of  the  taking 
of  depositions,  shall  be  given  to  such 
counsel,  or  any  of  them,  if  there  be 
more  than  one.  *  ♦  ♦  Upon  any 
trial  or  hearing  under  this  section,  such 
judgment,  decree,  or  order  shall  be  en- 
tered, as  may  appear  just."  Fayette 
Land  Co.  v.  Louisville,  etc.,  R.  Co.,  93 
Va.    274,   24    S.    E.    1016. 

Under  Va.  Code,  1873,  ch.  166,  §  15, 
where  order  of  publication  has  been 
duly  executed  against  nonresident,  or 
unknown  defendants,  no  other  notice 
is  required  to  be  given  them  in  any 
proceeding  in  court,  or  before  a  com- 
missioner, or  for  the  purpose  of  tak- 
ing depositions,  unless  specially  or- 
dered by  the  court,  if  those  defendants 
shall  not  appear  within  one  month 
after  completion  of  the  publication. 
But  if  they  so  appear,  then  they  are 
entitled  to  notice  in  all  the  subsequent 
proceedings  in  the  suit.  Burwell  v. 
Burwell,   78  Va.   574. 

By  §  13,  ch.  124,  W.  Va.  Code,  1899, 
it  is  provided  that  "When  such  order 
shall  have  been  so  posted  and  pub- 
lished, if  the  defendants  against  whom 
it  is  entered,  or  the  unknown  parties, 
shall  not  appear  at  the  next  term  of 
the  court,  after  such  publication  is  com- 
pleted, the  case  may  be  tried  or  heard 
as  to  them.  *  *  ♦  Upon  any  trial  or 
hearing  under  this  section,  such  judg- 
ment, decree  or  order  shall  be  entered 
as  may  appear  just."  Higginbotham  t;. 
Haselden,   3  W.   Va.   266. 
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Under  the  West  Virginia  Cock,  1860, 
it  was  error  to  render  a  decree  at  a 
term  which  begins  before  the  period 
of  one  month  has  expired  from  the  due 
execution  of  an  order  of  publication. 
Code  of  Virginia,  1860,  ch.  170,  §  11. 
McDonald  v.  McDonald,  3  W.  Va.  676. 

Parties  who  are  proceeded  against 
by  order  of  publication  have  one 
month  after  the  order  is  completed  to 
appear  and  plead;  and  it  is  error  to 
confirm  a  conditional  judgment  at 
rules  before  the  expiration  of  that  time. 
Higginbotham  v.  Haselden,  3  W.  Va. 
266. 

Where  the  time  allowed  for  the  de- 
fendant, proceeded  against  as  a  non- 
resident, did  not  expire  until  the  day 
on  which  a  term  of  court  began,  it 
was  error  to  place  the  cause  on  the 
docket  for  trial.  Higginbotham  v. 
Haselden,  3  W.  Va.  266. 

<4)    Rehearing. 

As  to  rehearing  in  the  case  of  an 
unknown  party  or  defendant  who  was 
not  served  with  process,  and  did  not 
appear  in  the  case  before  the  date  of 
such  judgment,  under  §  3233  of  the 
Virginia  Code,  1904,  and  §§  14  and  17 
of  the  West  Virginia  Code,  1899,  see 
the  title  REHEARING,  vol.  11,  p. 
762. 

<5)    Objections  for  Want  of  Due  Pub* 
lication. 

'*The  objection,  for  want  of  due  pub- 
lication against  the  absent  defendant, 
may  be  taken  by  other  defendants  who 
may  be  affected  by  the  decree  against 
him;  and  if  made  in  the  appellate 
court,  will  prove  fatal,  though  the  ab- 
sent defendant  were  not  a  party  in  the 
appeal."  Craig  v.  Sebrell,  9  Gratt.  131, 
citing  Hunter  v.  Spotswood,  1  Wash. 
145;  Gibson  v.  White,  3  Munf.  94;  Mc- 
Coy V.  McCoy,  9  W.  Va.  443.  See 
the  title  APPEAL  AND  ERROR,  vol. 
1,  p.  551. 

<6)   CondusivenesB  of  Recitals  in  De- 
cree as  to  Due  Execution  of  Or- 
der of  Publication. 
In  a  suit  in  which   there  is  an  ab- 


sent defendant,  the  decree  recites  that 
the  cause  came  on  as  to  him  upon  the 
bill,  etc.,  and  order  of  publication  duly 
executed.  This  is  conclusive  that  the 
order  was  duly  made,  published  in  the 
newspaper  and  posted  at  the  front 
door  of  the  courthouse.  Craig  v,  Se- 
brell, 9  Gratt.  131;  Moore  v.  Holt,  10 
Gratt.  284;  Hunter  v.  Spotswood,  1 
Wash.  145;  Gibson  v.  White,  3 
Munf.  94. 

Generally,  as  to  conclusiveness  of 
recitals  in  decrees,  see  the  title  AP- 
PEAL AND  ERROR,  vol.  1,  p.  618. 

A  mere  recital  in  a  decree  that  an 
order  of  publication  was  returned  **duly 
executed  by  publication  in  a  news- 
paper," etc.,  would  not  be  sufficient  in 
itself  to  establish  it,  if  nothing  else  ap- 
peared in  the  papers  of  the  cause  to 
show  how  it  had  been  executed.  Coal 
River,  etc.,  Co.  v.  Webb,  3  W.  Va. 
438. 

"An  objection  is  also  urged  by  the 
appellants  as  to  the  proof  of  the 
proper  execution  of  the  order  of  pub- 
lication, as  well  as  to  its  regularity  and 
validity.  The  decree  'complained  of 
recites  that  the  order  of  publication  as 
to  certain  nonresident  defendants  was 
returned  'duly  executed  by  publication 
in  the  Kanawha  Valley  Star,  a  news- 
paper in  Kanawha  county,  Virginia, 
for  four  successive  weeks,  commencing 
on  the  13th  day  of  August,  I860.'  If 
this  were  all  the  evidence  in  the  record 
of  the  due  execution  of  said  order,  it 
would  be  clearly  insufficient,  as  it  does 
not  show  a  compliance  with  the  statu- 
tory provision  which  then  required 
that  a  copy  of  such  order  should  also 
have  been  posted  at  the  front  door  of 
the  courthouse  o^  the  county  of  Kana- 
wha, on  the  first  day  of  the  next  county 
court  after  the  order  was  entered.  But 
by  an  affidavit  of  the  publisher  of  said 
paper  found  in  the  record  it  appears 
that  the  order  was  duly  published  in 
the  paper,  as  recited  in  the  decree,  and 
also  that  a  copy  of  the  same  was 
posted  by  the  said  appellant,  at  the 
front  door  of  said  courthouse,  on  the 
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first  day  of  the  next  county  court  of 
said  county  after  the  order  was  en- 
tered. If  there  was  no  other  objection 
to  the  order,  therefore,  there  would,  as 
I  think,  be  no  error  in  the  decree,  so 
far  as  it  is  founded  on  it,  notwith- 
standing the  recital  therein,  as  to  the 
due  execution  of  the  order,  would  be 
insufficient  in  itself  to  establish  it. 
But  the  order,  it  appears,  issued  on  the 
11th  day  of  August,  1860,  and  was 
therefore  neither  issued  in  court  nor 
at  rules  as  required  by  the  lltli  sec- 
tion of  chapter  170,  of  the  Code  of 
1860,  p.  708,  and  as  the  clerk  had  no 
authority  under  the  law  to  issue  it  at 
that  time,  it  follows  that  it  was  a 
nullity  and  ought  to  have  been  disre- 
garded by  the  circuit  court."  Coal 
River,  etc.,  Co.  v.  Webb,  3  W.  Va.  438, 
443,  444. 

Recitals  in  an  order  entered  in  1874 
under  Va.  Code,  1860,  ch.  52,  §  18,  in 
a  county  court,  that  the  sheriff  and  his 
sureties  had  been  duly  summoned  to 
appear  and  settle  the  county  levy  ac- 
count for  1869,  by  process  duly  ex- 
ecuted on  them  and  by  an  order  of 
publication  published  in  the  county 
newspaper,  must  be  taken  as  true, 
there'  being  nothing  in  the  record  to 
the  contrary  McFalls  v.  Essex 
County,  79  Va.  137. 

Where  it  does  not  appear  from  the 
record  whether  process  was  duly 
served,  or  order  of  publication  duly 
published  and  posted,  or  not,  except 
from  the  decree,  which  declares  that 
"process  was  duly  served"  or  "order 
of  publication  was  duly  executed  as  to 
the  defendants,"  it  will  be  presumed 
that  it  was  so  served  or  executed.  But 
when  the  record  shows  the  process  or 
order  of  publication,  and  shows 
clearly  that  process  was  not  served 
or  order  of  publication  executed  as  to 
any  particular,  defendant,  such  dec- 
laration in  the  decree  will  not  raise 
such  presumption  as  to  such  defendant 
Styles  V.  Laurel  Fork  Oil,  etc.,  Co.,  45 
W.  Va.  374,  32  S.  E.  227. 


V.  Beturn. 

A.  DEFINITION  AND  NATURE. 

"A  return  on  a  writ  or  process  is 
the  short  official  statement  of  the  of- 
ficer endorsed  thereon  of  what  he  has 
done  in  obedience  to  the  mandate  of 
the  writ,  or  why  he  has  done  nothing. 
He  may  have  been  prevented  from 
obeying  the  mandate  of  the  writ  by  an 
injunction,  or  by  a  supersedeas,  or  by 
the  order  of  the  plaintiff  or  his  at- 
torney directing  him  to  hold  it  up,  or 
to  return  it  to  the  clerk's  office  with- 
out levying  it.  A  return  of  any  of 
these  facts,  endorsed  upon  the  writ,  is 
a  sufficient  return.  3  Blackstone's  Com. 
273;  2  Bouvicr's  Law  Die.  919."  Rowe 
V,  Hardy,  97  Va.  674,  34  S.  E.  625,  75 
Am.    St.    Rep.    811. 

B.  DUTY  TO  MAKE. 

In  General. — Both  in  Virginia  and 
West  Virginia,  every  officer  to  whom 
any  ordCr,  warrant,  or  process  is  law- 
fully delivered  for  execution,  is  re- 
quired by  statute  to  make  true  return 
thereon  at  the  proper  time  and  place, 
of  the  time  and  manner  of  executing 
the  same.  Va.  Code,  1904,  §  900;  W. 
Va.  Code,  1899,  ch.  41,  §  6.  Rowe  v. 
Hardy,  97  Va.  674,  34  S.  E.  625,  75 
Am.  St.  Rep.  811;  Hancock  v.  White- 
hall, etc..  Warehouse  Co.,  100  Va.  443, 
41  S.  E.  860;  Barksdale  v.  Neal,  16 
Gratt.  314;  Carr  v.  Meade,  77  Va.  142; 
Lewis  V.  Botkin,  4  W.  Va.  533;  Cape- 
hart  V.  Cunningham,  12  W.  Va.  750; 
White  V.  Sydenstricker,  6  W.  Va.    46. 

"Any  sheriff  or  sergeant  thereto  re- 
quired shall  serve  a  notice  within  his 
bailiwick  and  make  return  of  the  man- 
ner and  time  of  service;  for  a  failure 
so  to  do  he  shall  forfeit  $20."  Barks- 
dale  V.  Neal,  16  Gratt.  314. 

"The  Code  of  1860,  ch.  49,  §  27,  de- 
clared: 'Every  officer  to  whom  any 
order,  warrant  or  process  may  be  law> 
fully  directed,  shall  make  true  return 
thereon  of  the  day  and  manner  of  ex- 
ecuting the  same,  and  subscribe  his 
name  to  such  return,*  etc."  Capehart 
V.  Cunningham,  12  W.  Va,  750,  753. 
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As  to   return  by    "credible    person" 

making  service,   see   ante,   "Service  by 
Any  Credible  Person,"  II,  B. 

As  to  the  necessity,  manner  and  suf- 
ficiency of  returns  in  particular  pro- 
ceedings,  see   the   appropriate   titles. 

Essential  to  Validity  of  Default 
Judgment. — Unless  it  appears  from  tht 
record  that  the  return  was  duly  made, 
a  judgment  by  default  is  void.  See  the 
title  JUDGMENTS  AND  DECREES, 
vol.  8,  p.  213. 

Penalty  for  Failure  to  Make  Retura 
—By  §  900  of  the  Virginia  Code,  1904, 
it  is  provided,  that  any  officer  failing 
to  comply  with  this  section  shall  for- 
feit twenty  dollars  and  if  he  make  a 
false  return  shall  forfeit  therefor  one 
hundred  dollars.  Rowe  v.  Hardy,  97 
Va.  674,  680,  34  S.  E.  625,  75  Am.  St. 
Rep.  811. 

A  similar  provision  is  found  in  ch. 
41,  §  3,  of  the  West  Virginia  Code, 
1899,  except  when  process  or  order  is 
issued  by  a  justice.  Capehart  v,  Cun- 
ningham, 12  W.  Va.  750. 

Generally,  as  to  the  imposition  of 
penalties  upon  sheriffs  and  constables 
for  failure  to  execute  and  return  proc- 
ess, see  the  title  SHERIFFS  AND 
CONSTABLES. 

Rule  against  Officer  for  Failure  to 
Return.— "If,  upon  the  return  day  of 
any  process  issued  by  a  clerk  of  a 
court  of  record,  the  process  shall  not 
have  been  returned,  it  shall  be  the  duty 
of  said  clerk  to  issue  a  rule  against  the 
officer  to  whom  the  said  process  was 
directed,  returnable  the  first  day  of  the 
next  succeeding  term  of  the  court,  to 
appear  and  show  cause  why  he  shall 
not  be  fined  for  his  said  default."  Va. 
Code,  1904,  §  900.  Rowe  v.  Hardy,  97 
Va.  674,  680,  34  S.  E.  625,  75  Am.  St. 
Rep.  811. 

False  Return  as  Violation  of  Officer's 
Bond. — "To  make  true  returns  on  all 
process,  says  Judge  Cabell  in  Norris 
V.  Gumming,  2  Rand.  351,  is  a  duty 
which  forms  an  important  part  of  the 
condition  of  a  sheriflPs  bond."    Carr  v. 


Meade,     77     Va.     142.      See     the     title 
SHERIFFS  AND  CONSTABLES. 

C.  TO    WHAT    COURT    OR    OF- 
FICER MADE. 

Code  Provisions. — Under  "the  Vir- 
ginia Code  the  return  shall  be  to  the 
court  from  which  such  order,  warrant, 
or  process  emanates,  or  to  which  it  is 
returnable,  and  in  other  cases,  not  spe- 
cially provided  for,  shall  be  to  the 
court  of  the  county  or  corporation  in 
or  for  which  the  officer  was  elected  or 
appointed.  Va.  Code,  1904,  §  900. 
Hancock  v,  Whitehall,  etc..  Ware- 
house Co.,  100  Va.  443,  41  S.  E.  860. 

By  ch.  41,  §  7,  of  the  West  Virginia 
Code,  1899,  "such  return  shall  be  made 
to  the  court,  justice,  person  or  office 
from  which  such  process  or  order  is- 
sued, unless  in  such  process  or  order 
it  is  directed  to  be  otherwise  returned, 
in  which  case  return  thereof  shall  be 
made  according-  to  such  direction." 

D.  WHEN  RETURNABLE. 

Code  Provisions. — Under  the  Vir- 
ginia statute  process  shall  be  return- 
able within  ninety  days  after  its  date, 
to  the  court  on  the  first  day  of  a  term, 
or  in  the  clerk's  office,  to  the  first  or 
third  Monday  in  a  month,  or  to  the 
first  day  of  any  rules,  except  that  a 
summons  for  a  witness  shall  be  re- 
turnable on  whatever  day  his  attend- 
ance is  desired,  and  process  awarded 
in  court  may  be  returnable  as  the  court 
shall  direct.  Va.  Code,  1904,  §  3220. 
Lavell  V.  McCurdy,  77  Va.  763;  War- 
ren V.   Saunders,   27   Gratt.   259. 

The  mandate  of  the  statute  (Code, 
1873,  ch.  166,  §  2),  is,  that  process 
from  any  court,  whether  original, 
mesne,  or  final,  except  a  summons  for 
a  witness,  shall  be  returnable  within 
ninety  days  after  its  date.  This  em- 
braces a  writ  of  scire  facias  to  award 
execution  on  a  judgment;  and  if  such 
writ  of  scire  facias  be  on  its  face  not 
returnable  within  that  period,  it  is 
void.  Warren  v.  Saunders,  27  Gratt 
259;  Lavell  v,  McCurdy,  77  Va.  763. 

The  provision  of  the  West  Virginia 
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Code  as  to  the  return  of  process  is  to 
the  effect  that:  "Any  process  shall  be 
returnable  within  ninety  clays  after  its 
date  to  the  court  on  the  first  day  of 
the  term,  or  in  the  clerk's  office  to  the 
first  Monday  in  a  month,  or  to  some 
rule  day,  except  as  follows:  A  sum- 
mons for  a  witness  shall  be  returnable 
on  whatever  day  his  attendance  is  de- 
sired and  an  order  of  attachment  may 
be  returnable  to  the  next  term  of  the 
court,  although  more  than  ninety  days 
from  the  date  of  the  order,  and  process 
awarded  in  court  may  be  returnable  as 
the  court  shall  direct."  W.  Va.  Code, 
1899,  ch.  124,  §  2.  Gas  Co.  v.  Wheel- 
ing, 7  W.  Va.  22.  Chapman  v.  Mait- 
land,  22  W.  Va.  329;  Miller  v.  White- 
scarver,  23  W.  Va.  10;  Spragins  v. 
West  Va.,  etc.,  R.  Co.,  35  W.  Va.  139, 
13  S.  E.  45;  Coda  v.  Thompson,  39  W. 
Va.  67,  19  S.  E.  548;  Lambert  v.  En- 
sign Mfg.  Co.,  42  W.  Va.  813,  26  S. 
E.  431. 

"The  last  clause  of  §  2,  ch.  124,  W. 
Va.  Code,  which  reads,  'and  process 
awarded  in  court  may  be  returnable  as 
the  court  shall  direct/  has  no  refer- 
ence to  the  original  process  to  com- 
mence a  suit  or  action,  but  process 
found  necessary  by  the  court  to  a 
proper  disposition  of  a  case,  which  has 
been  so  far  matured  as  to  place  it  upon 
the  court's  docket,  and  includes  scire 
facias  to  revive,  rules  to  show  cause, 
€tc,  as  well  as  process  for  new  parties 
found  to  be  necessary  to  a  proper  hear- 
ing of  the  cause."  Abney  v.  Ohio 
Lumber,  etc.,  Co.,  45  W.  Va.  446,  32 
S.   E.  256. 

The  provision  of  §  2,  of  chapter  124, 
of  the  Code,  as  amended  in  1871,  "that 
process  shall  be  returnable  within 
jiinety  days  from  its  date,"  is  applicable 
to  a  summons  in  unlawful  detainer. 
Gas  Co.  V.  Wheeling.  7  W.  Va.  22. 

Where  Sale  Made  under  Process. — 
By  §  900  of  the  Virginia  Code  of  1904, 
it  is  provided  that  "where  a  sale  is 
made  under  any  such  order,  warrant, 
or  process,  and  no  particular  time  for 
such    return   is    prescribed    therein,    or 


by  statute,  the  return  shall  be  made 
within  thirty  days  after  the  sale."  A 
similar  provision  is  found  in  the  West 
Virginia    Code,    1899,    ch.    41,    §    7. 

Where  No  Sale  Made  and  No  Time 
Prescribed. — If  no  particular  time  be 
prescribed  in  the  process  or  order,  or 
by  law,  for  the  return  thereof,  and  no 
sale  is  made  under  the  same,  the  re- 
turn shall  be  made  immediately  after 
such  process  or  order  is  executed;  or, 
if  it  be  not  executed,  within  two 
months  after  its  date.  W.  Va.  Code, 
1899,  ch.  41,  §  7. 

Presumption  as  to  Time  of  Return. 
— In  the  absence  of  a  date,  or  other 
evidence  showing  when  the  return  of 
an  officer  on  a  writ  was  made,  it  is  pre- 
sumed to  have  been  made  at  a  time 
when  he  had  the  right  to  make  it,  and 
in  due  time,  as  the  prima  facie  pre- 
sumption is  that  the  officer  has  done 
his  duty.  Rowe  v.  Hardy,  97  Va.  674, 
34  S.   E.  625,  75  Am.   St.  Rep.  811. 

E.     REQUISITES      AND       SUFFI- 
CIENCY. 
1.     Necessity     for     Compliance     with 
Statutory    Requirements. 

The  statutory  requirements  must  be 
strictly  followed  in  order  that  a  re- 
turn may  constitute  legal  evidence  of 
service  upon  the  defendant.  Douglass 
V.  Kanawha,  etc.,  R.  Co.,  44  W.  Va. 
267,  28  S.  E.  705;  Adkins  v.  Globe 
Fire  Ins.  Co.,  45  W.  Va.  384,  32  S.  E. 
194. 

"If  the  return  of  an  officer  does  not 
show  upon  its  face  that  the  summons 
was  served  in  some  one  of  the  modes 
prescribed  by  the  statute,  the  motion 
to  quash  it  having  been  made  in  time, 
should  have  prevailed."  Lewis  v.  Bot- 
kin,  4  W.  Va.  533. 

When  a  statute  allows  service  in  any 
other  mode  than  by  actual  personal 
service  it  is  called  substitutionary  or 
constructive  service,  and  the  return 
must  show  on  its  face  all  the  circum- 
stances which  authorize  this  manner 
of  service.  Adkins  v.  Globe  Fire  Ins. 
Co.,  45  W.  Va.   384,  32  S.   E.   194. 
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As  to  the  statutory  requirements  as 
to  time  of  service,  see  ante,  **Time  of 
Senice."   III. 

As  to  the  statutory  requirements  as 
to  manner  of  service,  see  ante,  **Mode 
of  Service,"  IV. 

2.  Showing  as  to  Time  and  Maimer  of 
Execution. 

a.  General  Rule. 

It  is  the  duty  of  the  officer  to  state 
in  his  return  the  time  and  manner  of 
executing  the  order,  warrant,  or  proc- 
ess or  why  the  same  was  not  exe- 
cuted. Va.  Code,  1904,  §  900;  W.  Va. 
Code,  1899,  ch.  41,  §  6.  Rowe  v. 
Hardy,  97  Va.  674,  34  S.  E.  625,  75 
Am.  St.  Rep.  811;  Barksdale  v,  Neal, 
16  Gratt.  314;  Lewis  v,  Botkin,  4  W. 
Va.  533. 

"It  is  the  duty  of  a  sheriff  or  other 
ministerial  officer  to  return  all  writs  on 
the  return  day  thereof  with  a  short 
account  in  writing  endorsed  by  him 
thereon  of  the  manner  in  which  he  has 
executed  the  same,  or  why  he  has  done  j 
nothing."  Rowe  v.  Hardy,  97  Va.  674, 1 
679,  34  S.  E.  625,  75  Am.  St.  Rep.  811.  j 

The  return  must  set  out  all  the  facts, : 
so  the   court   may  judge  of   the   suffi- ; 
ciency  of  the  service.     Adkins  v.  Globe 
Fire  Ins.  Co.,  45  W.  Va.  384,  32  S.  E. 
194. 

**In  Hamilton  v.  McConkey,  83  Va. 
533,  the  execution  was  returned  thus 
endorsed:  *Not  levied  by  reason  of 
the  stay  law;*  and  the  return  was  held 
to  be  sufficient."  Rowe  v.  Hardy,  97 
Va.  674,  677,  34  S.  E.  625,  75  Am.  St. 
Rep.  811.  See  the  title  EXECU- 
TIONS, vol.  5,  p.  462. 

b.  Application    of   Rule   to   Particular 

Modes  of  Service. 
(1)   Actual   Service   on  Party  in  Per- 
son. 

In  General. — In  case  of  personal 
service  the  return  should  show  service 
*'n  the  party  by  delivering  to  him  a 
copy  of  the  process  in  writing.  Vandi- 
ver  V.  Roberts,  4  W.  Va.  493. 

"The  amended  return  shows  satis- 
factorily that  the  notice  was  regularly 


served  on  E.  L.  Blackburn,  by  the  of- 
ficer delivering  to  him,  in  person,  a 
copy  of  said  notice,  as  required  by  the 
first  clause  of  section  first,  chapter  121, 
of  the  Code."  Vandiver  v.  Roberts,  4 
W.'Va.  493. 

A  return  upon  a  summons,  "executed 
in  person,"  signed  by  the  deputy  sheriff 
with  his  own  name  and  that  of  his 
principal,  shows  that  the  summons  was 
actually  served  on  the  defendants;  and 
therefore  if  it  is  defective  the  defect 
can  only  be  taken  advantage  of  by 
plea  in  abatement.  Barksdale  v.  Neal, 
16  Gratt.  314. 

"A  return  of  'executed,*  made  by  an 
officer  whose  duty  it  is  to  execute  the 
process,  shows  that  it  was  served  on 
the  defendant  according  to  its  mandate, 
and  it  will  be  presumed  that  the  serv- 
ice was  in  the  mode  prescribed  by 
law.  The  officer  acts  under  oath,  and 
is  bound  by  bond  with  surety  for  the 
faithful  discharge  of  his  official  duties. 
He  not  only  incurs  the  specific  penalty 
imposed  by  law  for  any  failure,  but  is 
bound  for  all  damages  sustained  by 
any  person  in  consequence  thereof. 
The  law  gives  him  credit  for  knowing 
his  duty,  or  binds  him  for  all  the  con- 
sequences of  not  knowing  it.  It  also 
gives  him  credit  for  an  intention  to 
do  his  duty,  until  the  contrary  be 
shown.  When,  therefore,  process 
comes  to  his  hands,  for  execution,  and 
he  returns  it  'executed,*  it  appears 
from  the  return  to  have  been  served 
on  the  defendant  within  the  meaning 
of  the  Code,  ch.  171,  §  18."  Barksdale 
V.   Neal,  16  Gratt.   314. 

"There  is  a  manifest  difference  be- 
tween a  return  upon  a  summons  and  a 
return  upon  a  notice.  A  summons  is 
directed  to  an  officer,  and  contains  a 
mandate  to  which  his  return  of  'exe- 
cuted' is  a  response  that  the  thing 
commanded  has  been  done.  A  notice 
is  not  directed  to  any  officer,  but  to 
the  party  on  whom  it  is  to  be  served. 
It  contains  no  mandate,  and  therefore 
a  return  of  'executed,'  simply,  is  no  re- 
sponse,  but   unmeaning.     The   manner 
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of  service,  whether  by  an  officer  or  an- 
other person,  must  be  stated;  the  only 
difference  being,  that  the  simple  state- 
ment of  an  officer  is  sufficient,  while 
the  statement  of  another  person  rtust 
be  upon  oath.  This  difference  the 
Code  makes,  ch.  167,  §  1.  It  did  not 
formerly  exist,  but  the  statement  was 
required  to  be  on  oath,  whether  made 
by  an  officer  or  another  person.  And 
the  reason  was,  that  the  officer,  in 
serving  a  notice,  did  not  act  as  an 
officer  but  as  any  other  person.  1 
Hen.  &  M.  206."  Barksdale  v.  Neal, 
16  Gratt.   314. 

In  Bowyer  v.  Knapp,  15  W.  Va.  277, 
the  court  said:  "Judge  Moncure,  in 
Barksdale  v,  Neal,  16  Gratt.  316,  says: 
*There  is  a  manifest  difference  between 
a  return  on  a  summons  and  a  return 
upon  a  notice.  A  summons  is  directed 
to  an  officer,  and  contains  a  mandate 
to  which  his  return  of  "executed"  is  a 
response  that  the  thing  commanded 
has  been  done.  A  notice  is  not  di- 
rected to  any  officer,  but  to  the  party 
on  whom  it  is  to  be  served.  It  con- 
tains no  mandate,  and  therefore  a  re- 
turn of  "executed"  simply  is  no  re- 
sponse, but  unmeaning.*  We  think 
there  is  a  manifest  difference  between 
a  notice  and  a  summons  for  the  same 
reasons  above  stated,  and  for  the  ad- 
ditional reason  that  the  one  emanates 
from  the  court  or  its  officer,  and  the 
other  from  a  party  or  parties  to  the 
suit." 

"There  is  one  case  in  which  a  return 
on  a  summons,  of  'executed,*  simply, 
would  perhaps  be  fatally  defective, 
even  after  judgment  by  default;  and 
that  is  the  case  of  a  summons  against 
a  corporation,  the  manner  of  serving 
which  is  prescribed  by  the  Code,  ch. 
170,  §  7;  which  expressly  declares  that 
^service  on  any  person  under  this  sec- 
tion shall  be  in  the  county  or  corpora- 
tion in  which  he  resides;  and  the  re- 
turn shall  show  this,  and  state  on 
whom  and  when  the  service  was,  other- 
-wise  the  service  shall  not  be  valid.' 
This  difference  of  expression,  in  regard 


to  an  individual  and  a  corporation,  in- 
dicates a  difference  of  legislative  in- 
tention in  the  two  cases;  and  that 
while,  in  the  latter,  the  failure  of  the 
return  to  comply  with  the  direction  of 
the  law  will  invalidate  the  service,  in 
the  former  it  will  at  most  be  a  defect 
which,  to  be  taken  advantage  of,  must 
be  pleaded  in  abatement,  if  it  appears 
that  the  defendant  was  served  with  the 
process.  There  seems  to  be  some  rea- 
son for  the  difference  in  the  fact  that 
process  against  a  corporation  can  not 
be  served  personally  on  the  defendant, 
but  only  on  some  person  in  lieu  of  the 
defendant.  However  this  may  be,  the 
law  seems  to  have  made  the  difference, 
and  the  courts  must  execute  the  law 
as  it  is  written.  It  will  not  do  to  say 
that  what  the  law  has  expressed  in  the 
one  case,  may  be  implied  in  the  other. 
Expressio  unius,  alterius  est  exclusio." 
Barksdale  v,  Neal,  16  Gratt.  314. 

(2)  Service  by  Leaving  Copy. 

Showing  of  Sufficient  Facts  to  Au- 
thome.— By  §  3207,  Va.  Code,  1887,  re- 
turn stating  that  person  to  be  notified 
was  "not  at  home;"  held,  sufficient  to 
authorize  service  upon  member  of  his 
family.  Fowler  v.  Mosher,  85  Va.  421, 
7  S.  E.  542. 

Upon  a  summons  sued  out  against 
defendant  to  answer  plaintiffs  action, 
the  officer  returns  "not  found,  and  copy 
left,  etc.,"  without  showing  when  the 
copy  was  left.  Held,  upon  that  return 
it  did  not  appear  that  the  summons 
was  duly  served;  and  that  plaintiff 
should  then  have  sued  out  alias  sum- 
mons, and  not  an  attachment  against 
defendant's  goods  to  compel  appear- 
ance, upon  the  construction  of  the  stat- 
ute, Ibid,  §§  61,  68.  Wynn  v,  Wyatt, 
11   Leigh   584. 

Showing  as  to  Delivery  to  Member 
of  Family. — A  return  of  service  by 
leaving  a  copy  of  process  should  show 
that  the  person  to  whom  such  copy 
was  delivered  was  a  member  of  the 
family  of  the  party  desired  to  be 
served.     Midkiff  v.  Lusher,  27  W.   Va. 
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439;  Douglass  v.  Kanawha,  etc.,  R.  Co., 
44  W.  Va.  267,  28  S.  E.  705. 

Showing  as  to  Where  Person  to 
Whom  Delivered  Was  Found.->A  re- 
turn of  service  by  delivery  of  copy 
other  than  to  the  party  to  be  served 
must  show  that  the  person  to  whom 
such  copy  was  delivered  was  found  at 
such  party's  "usual  place  of  abode." 
Vandiver  v.  Roberts,  4  W.  Va.  493; 
Midkiff  V.  Lusher,  27  W.  Va.  439; 
Douglass  V.  Kanawha,  etc.,  R.  Co.,  44 
W.   Va.   267,   28    S.   E.   705. 

"Residence"  or  "Home"  Synonjrmous 
with  "Usual  Place  of  Abode."— Where 
an  officer  states  in  his  return  that  the 
party  not  being  found  at  his  usual 
place  of  abode,  a  copy  was  left  with  a 
proper  person  at  his  residence,  it  will 
be  presumed  that  the  word  residence 
was  used  as  synonymous  with  "his 
usual  place  of  abode."  Smithson  v. 
Briggs,  33   Gratt.  180. 

The  same  presumption  was  held,  in 
the  case  of  Fowler  v.  Mosher,  85  Va. 
421,  7  S.  E.  542,  to  arise  where  the  re- 
turn used  the  word  "home." 

Showing  That  Information  Was 
Given  as  to  Purport. — The  return  of 
service  by  leaving  a  copy  of  the  notice 
or  process  should  show  that  informa- 
tion was  given  by  the  officer  to  the 
person  with  whom  it  was  left,  of  the 
purport  of  such  notice  or  process. 
Vandiver  v.  Roberts,  4  W.  Va.  493; 
Midkiff  V.  Lusher,  27  W.  Va.  439; 
Douglass  V.  Kanawha,  etc.,  R.  Co.,  44 
W.  Va.  267,  28  S.  E.  705;  Capehart  v. 
Cunningham,  12  W.  Va.  750. 

Return  Held  Defective. — A  service 
of  a  notice  by  an  officer,  showing  that 
he  left  a  copy  with  a  member  of  de- 
fendant's family  over  the  age  of  six- 
teen; or  an  amended  return  showing 
that  he  left  an  office  copy  with  a  white 
male  member  of  his  family  over  the 
age  of  sixteen,  the  defendant  being  ab- 
sent from  his  usual  place  of  abode  at 
the  time,  is  defective  because,  1st,  it 
docs  not  show  that  the  person  to 
'w.'hofn  the  notice  was  delivered,  was 
found  at  the  defendant's  "usual  place 


of  abode;"  and  2d,  because  it  docs  not 
show  that  the  officer  gave  to  the  per- 
son with  whom  he  left  the  notice,  "in- 
formation of  its  purport,"  according  to 
the  1st  section  of  chapter  121,  Code  of 
West  Virginia.  Vandiver  v.  Roberts, 
4  W.  Va.  493. 

The  return  of  a  sheriff  on  process, 
that  he  executed  the  same  "on  Lewis 
Lusher  by  leaving  a  copy  of  the  within 
with  Betty  Lusher,  daughter  of  Lewis 
Lusher,  she  being  a  white  woman  over 
the  age  of  sixteen  years,"  is  fatally  de- 
fective. Midkiff  V,  Lusher,  27  W.  Va. 
439. 

"The  service  of  the  process  in  the 
case  here  is  fatally  defective  for  three 
reasons:  First,  It  does  not  state  that 
Betty  Lusher,  the  daughter  of  Lewis 
Lusher,  was  a  member  of  his  family. 
She  may  have  had  a  family  of  her  own. 
Second.  It  does  not  state,  that  he  de- 
livered the  copy  to  Betty  Lusher,  a 
member  of  his  family,  etc.,  'at  the  usual 
place  of  abode  of  the  said  Lusher,  he 
not  being  then  and  there  found.' 
Betty  Lusher  may  have  had  a  family 
of  her  own;  and  the  copy  may  have 
been  delivered  to  her  at  her  own  home. 
Third.  It  does  not  state  that  when  he 
delivered  the  copy  to  her,  he  *gave  her 
information  of  its  purport* "  Midkiff 
V,  Lusher,  27  W.  Va.  439,  441. 

(3)  Service  by  Posting. 

In  General. — A  return  stating  that 
service  was  made  by  "posting  an  of- 
fice copy  hereof  on  the  front  door  of 
each  of  their  dwelling  houses,"  is  de- 
fective: First,  because  it  does  not  ap- 
pear that  he  left  a  copy  posted  at  the 
front  door,  as  the  statute  prescribes; 
and  second,  because  it  does  not  appear 
that  it  was  at  the  "usual  place  of 
abode"  of  the  defendant  as  also  pre- 
scribed by  the  statute.  Lewis  v.  Bot- 
kin,  4  W.  Va.  533;  Midkiff  v.  Lusher, 
24  W.  Va.  439. 

"The  law  requires  the  officer  serving 
process  to  make  return  of  the  manner 
and  time  of  service.  Upon  a  motion 
to   quash   the   return   of  an   officer   of 
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the  service  of  a  summons,  the  truth  of 
what  is  stated  in  the  return  can  not  be 
questioned.  It  must  be  regarded  as 
true  then,  in  this  case,  that  the  officer 
posted  an  office  copy  of  the  summons 
on  the  front  door,  and  on  the  front 
door  is  equivalent  to  at  the  front  door. 
Can  it  be  true  that  the  officer  posted  a 
copy  on  or  at  the  front  door,  and  not 
be  true  that  he  left  a  copy  posted  on 
or  at  the  front  door?  If  this  state  of 
facts  could  exist,  and  is  not  precluded 
by  the  face  of  the  return,  then  the  re- 
turn, in  this  particular,  would  not  be 
sufficient.  It  requires  no  stretch  of  the 
imagination  to  suppose  that  although 
the  officer  posted  the  copy  at  the  front 
door,  yet  he  may  not  have,  left  it  posted 
there,  and  the  return  is,  therefore,  in 
this  respect,  not  sufficient."  Lewis  v. 
Botkin,  4  W.  Va.  533. 

"The  next  question  raised  by  the  re- 
turn is,  the  language  therein  used,  *on 
the  front  door  of  each  of  their  dwell- 
ing houses,'  equivalent  to  the  language 
of  the  statute,  *his  usual  place  of 
abode?*  In  other  words,  is  'dwelling 
house'  equivalent  to  'usual  place  of 
abode,'  as  used  in  the  statute?  Usual 
place  of  abode,  means  the  place  at 
which  the  party  usually  stays  at  the 
time.  Can  a  man  have  a  dwelling 
house  which  is  not  his  usual  place  of 
abode,  and  where  he  does  not  usually 
stay?  If  he  can,  the  return  is  bad. 
A  man  might  have  a  dwelling  house 
and  not  dwell  or  stay  in  it  at  and 
about  the  time  of  the  service  or  at- 
tempted service  of  process.  The  case 
of  Gadsden  v.  Johnson,  reported  in  1 
Nott  &  McCord's  Rep.,  p.  89,  is  very 
much  in  point.  In  that  case,  it  ap- 
pears that  Gadsden  had  a  place  of  res- 
idence in  Charleston,  South  Carolina, 
which  he  left  on  the  25th  day  of  No- 
vember, and  to  which  he  returned 
about  the  29th  day  of  May,  following; 
that  in  the  meantime  he  was  staying 
at  another  dwelling  house  which  he 
owned  in  the  country,  in  the  neighbor- 
hood of  Charleston.  During  the  time 
he  was  absent  from  his  place  of  resi- 


dence in  Charleston,  process  was  at- 
tempted to  be  served  on  him  by  leav- 
ing a  copy  at  his  place  of  residence  in 
the  city.  It  was  held,  that  the  process 
was  not  properly  served.  The  act  un- 
der which  the  attempt  was  made  to 
serve  the  process,  is  similar  to  Durs, 
and  provided  that  the  copy  should  be 
left  at  the  usual  place  of  abode.  Upon 
principle,  as  well  as  on  the  authority 
of  this  case,  the  return  of  the  officer  in 
this  case  is  not  sufficient ,  in  this  par- 
ticular, as  well  as  in  that  before  re- 
ferred to."  Lewis  V,  Botkin,  4  W.  Va. 
533. 

The  sheriff  made  his  return  in  the 
following  language:  "The  defendant, 
Capehart,  not  being  found,  and  not  be- 
ing at  his  usual  place  of  abode  when 
in  Kanawha  county,  nor  his  wife,  nor 
no  white  member  of  his  family  over 
sixteen  years  of  age  found  there,  I 
served  this  writ  on  the  24th  day  of  Au- 
gust, 1863,  by  posting  an  office  copy 
hereof  on  the  front  door  of  his  usual 
place  of  abode  aforesaid,  the  said  house 
at  the  time  of  said  service  was  occu- 
pied by  D.  J.  Lewis  and  his  family." 
Held,  the  return  is  not  sufficient  to 
support  the  judgment,  because  it 
failed  to  show  that  the  summons  was 
served  by  leaving  a  copy  thereof 
posted  at  the  front  door  of  the  de- 
fendant's usual  place  of  abode  at  the 
time  of  service.  Capehart  v.  Cunning- 
ham,  12  W.  Va.   750. 

"The  case  of  Segouine  v.  Auditor,  4 
Munf.  398,  has  been  cited  as  authority 
to  support  the  return  as  amended  in 
this  case.  I  think  it  is  conclusive 
against  this  return.  There  the  return 
was,  'that  he  did  on  the  3d  day  of 
August,  1812,  deliver  to  Joseph  Se- 
gouine, a  free  white  person  above  six- 
teen years  of  age,  at  the  residence  of 
the  within  named  Joseph  Segouine 
when  in  the  state  of  Virginia,  he  being 
a  boarder  of  the  first-mentioned  Jo- 
seph Segouine,  to  whom  he  made 
known  the  purport,'  etc.  Now  it  is 
plain  from  the  return  itself  that  the 
defendant,    Joseph     Segouine,    was     a 
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boarder  at  the  house  at  the  very  time 
the  notice  was  served  there.  But  the 
return  in  the  case  before  us,  does  not 
pretend  to  state  that  the  summons  was 
posted  on  the  front  door  of  the  de- 
fendant's usual  place  of  abode,  but 
says,  'his  usual  place  of  abode  when  in 
Kanawha  county,'  thereby  showing  it 
was  not  the  defendant's  place  of  abode 
at  the  time  of  the  posting  of  the  sum- 
mons. In  fact  the  statements  that, 
'Capehart  not  being  found  and  not  be- 
ing at  his  usual  place  of  abode  when  in 
Kanawha  county,  nor  his  wife  nor  no 
white  member  of  his  family  over  six- 
teen years  of  age  found  there,'  and 
that,  *the  said  house  at  the  time  of  said 
service  was  occupied  by  D.  J.  Lewis 
and  his  family,'  show  conclusively  that 
at  the  time  of  the  attempted  service 
that  house  was  nbt  Capehart's  usual 
place  of  abode  and  that  the  sher- 
iff did  not  consider  it  so."  Capehart 
r.  Cunningham,  12  W.  Va.  750,  757, 
758. 

(4)  Service  on  Officer  of  Corporation. 
In    General. — Where    service    is   had 
upon   an   officer   of  a   corporation    the 
return   shall   show   that   it  was  in   the 
county    or   corporation    in   which   such 
officer  resides,  and  shall  state  on  whom 
and  where   the  service  was,  otherwise 
the    service    shall    not    be    valid.     Va. 
Code,  1904,  §  3227;  W.  Va.  Code,  1899, 
ch.   50,    §   38;   Norfolk,  etc.,   R.    Co.   v, 
Cottrell,  83  Va.  512,  3  S.  E.  123;  Shen- 
andoah   Val.   R.   Co.  V.  Ashby,  86  Va. 
232,  9    S.   E.   1003;   Commercial  Union 
.\ssur.   Co.  V,  Everhart,  88  Va.  952,  14 
S.    E.    836;    Staunton   Perpetual   Bldg., 
etc.,  Co.  V.  Haden,  92  Va.  201,  23  S.  E. 
285;   Frazicr  v:  Kanawha,  etc.,  R.  Co., 
40  W.   Va.  224,  21  S.  E.  723;  Mahany 
r.    Kephart,   15    W.   Va.    609;    Railway 
Co.  V.    Ryan,  31  W.  Va.   364,  6  S.   E. 
924;     Doug^lass   v,    Kanawha,   etc.,    R. 
Co..  44  W.   Va.  267,  28  S.  E.  705;  Tay- 
lor V,    Ohio   River  R.   Co.,  35  W.  Va. 
328,    13    S.    E.   1009. 

•*Frazier  v.  Kanawha,  etc.,  R.  Co.,  40 
W.  Va.  224,  21  S.  E.  723,  holds  that  a 


summons  against  a  corporation  'may 
be  on  any  person  appointed  pursuant 
to  law  to  accept  service,'  and  I  notice 
the  return  there  so  showed,  and  I 
think  such  is  the  practice.  The  Code, 
in  chapter  50,  §  38,  which  is  applied 
by  ch.  49,  §  6,  requires  that  the  return 
of  service  in  suits  against  corporations 
must  show  'on  whom'  the  service  was. 
This  does  not  mean  merely  his  name, 
but  his  character  or  relation  tp  the 
company  to  show  the  court  that  he  is 
one  who  bears  the  relation  to  the  com- 
pany which  preceding  sections  have 
pointed  out  as  authorizing  service.  It 
must  mean  this,  because  those  sections 
just  before  this  pointed  out  the  rela- 
tions authorizing  service."  Adkins  v. 
Globe  Fire  Ins.  Co.,  45  W.  Va.  384,  32 
S.   E.   194. 

Must  Show  Service  on  Attorney  Ap- 
pointed to  Receive  It. — A  return  of 
service  of  a  summons  in  an  action 
against  a  foreign  corporation  upon  an 
attorney,  must  show  that  he  is  the 
attorney  appointed  by  the  corporation 
to  accept  such  service,  otherwise  it  is 
defective  and  judgment  on  it  is  void, 
but  the  return  may  be  amended.  The 
return  must  state  all  the  facts  neces- 
sary to  make  it  good,  so  that  the  court 
may  judge  of  the  sufficiency  of  the 
service,  and  where  it  departs  from  the 
statute,  everything  is  inferred  against 
it  that  such  departure  warrants.  Ad- 
kins V.  Globe  Fire  Ins.  Co.,  45  W.  Va. 
384,  32  S.  E.   194. 

A  return  showing  a  delivery  of  a 
summtons  to  "Alf.  Paul,  attorney  in 
fact  and  of  record  for  said  Globe  Fire 
Insurance  Company,"  is  bad,  in  not 
designating  for  what  purpose  he  is  at- 
torney. Judgment  on  it  is  void.  The 
return  may  be  amended.  Adkins  v. 
Globe  Fire  Ins.  Co.,  45  W.  Va.  384,  32 
S.   E.   194. 

"As  to  corporations,  they  not  being 
persons,  the  statute  designates  officers 
for  service;  and  the  statute  must  be 
strictly  followed,  else  judgment  by  de- 
fault   is    null.      4    Minor,    Inst.    648;    6 
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Thomp.  Corp.,  §  7503.  'The  sheriffis 
return  should  show  clearly  upon  what 
officer  or  agent  service  was  made,  and 
the  character  of  the  officer  or  agency; 
*  ♦  *  and,  if  the  return  fails  to 
show  that  the  service  was  upon  the 
identical  agent  provided  by  statute,  or 
at  the  place  provided,  it  is  insufficient.* 
22  Am.  &  Eng.  Ency.  Law  184.  The 
return  must  set  out  all  the  facts,  so 
the  court  may  judge  of  the  sufficiency 
of  the  service.  Hodges  v.  Hodges,  71 
Am.  Dec.  388.  I  find  the  authorities 
strict  on  this  point,  because  legal  no- 
tice lies  at  the  bottom  of  every  suit  to 
make  judgment  good.  In  Dickerson  v. 
Railroad  Co.,  43  Kan.  702,  23  Pac.  936, 
a  return  that  service  was  by  'deliver- 
ing a  copy  thereof  to  Mr.  Fish,  agent 
of  the  within  railroad  company,*  was 
held  bad,  'as  it  contained  no  descrip- 
tion or  hint  of  the  character  of  the 
agency.*  The  court  quoted  a  former 
case,  saying  it  did  not  show  service  on 
any  person  named  as  service  agent  ap- 
pointed under  statute  to  accept  serv- 
ice, and  saying:  'For  aught  that  ap- 
pears, said  March  may  have  been  an 
agent  to  purchase  coal  or  transact  any 
temporary  business.  *  *  *'  A  stat- 
ute allowed  service  on  'the  nearest  sta- 
tion or  freight  agent,*  and  a  return 
showing  service  on  'the  nearest  agent* 
was  held  bad,  as  it  must  describe  the 
agent,  in  the  language  of  the  act,  as 
'the  nearest  station  or  freight  agent.* 
Haley  v.  Railroad  Co.,  80  Mo.  112. 
Where  the  statute  allowed  service  on 
a  'regular  ticket  or  freight  agent,*  a 
return  not  showing  that  the  agent  was 
a  'regular'  one  was  held  bad  in  Tall- 
man  V.  Railroad  Co.,  45  Fed.  156.  In 
Railway  Co.  v.  Hunt,  39  Mich.  469,  the 
statute  allowed  service  on  a  'general 
or  special  agent*  of  a  corporation,  and 
a  return  of  service  on  'agent  of  within- 
named  defendant*  was  held  bad.  Judge 
Cooley  asked:  'What  sort  of  an 
agent?  Was  he  an  agent  to  buy  wood, 
or  employ  switchmen,  or  keep  cattle 
off  the  track,  or  what  was  his  agency?' 
'Service  must  be  on  the  identical  agent 


provided    by    the    statute,'    says    Great 
West  Min.  Co.  v.  Woodmasof  Alston 
Min.  Co.  (Colo.  Sup.),  13  Am.  St.  Rep. 
204    (S.    C,  20    Pac.  771).     The   return 
must    state  all  facts  to  make  it  good,  and 
where    it    departs     from     the     statute 
everything  is  inferred  against  it  which 
such  departure  warrants.     Bank  v.  So- 
man,   79    Mo.    531,    97    Am.    Dec.   280, 
note;  22  Am.  &  Eng.  Ency.  Law,  183. 
Hence,  in  this  case  we  can  fairly  infer 
that   Paul  may  have  been  an  attorney  in 
fact    for  other  purposes    than  to  accept 
service.    Counsel  cite  Wagon  Co.  v.  Pe- 
terson, 27  W.  Va.  314,  where  the  serv- 
ice was  on  the  'lawful  attorney*  of  a 
foreign  insurance  company.    The  court 
held  it  prima  facie  good  to  prevent  a 
judgment     being     regarded     null     and 
void,  but  did  not  say  that,  if  objected 
to   before   the  judgment  became   final, 
or  by  motion  to  set  aside  for  want  of 
legal  service,  it  would  be  good.     Here 
it  is  on  motion  to  set  aside  the  judg- 
ment before  it  became  final.     And  ob- 
serve in  that  case  the  service  was  on 
a     'lawful    attorney,*     which     imported 
perhaps    one    appointed   by    law,    like 
'state  agent,*  in  Stone  r.  Insurance  Co., 
78  Mo.  655,  while  'agent'  was  not  good 
in  Gales  v.  Tuslen,  89  Mo.  19,  14  S.  W. 
827;  but  in  this  case  it  is  'attorney  in 
fact   and   of  record,'   not  saying    'law- 
ful,*  not  importing  one  appointed   un- 
der the  statute.    The  words  'of  record* 
do  not  help,  because  no  law  required 
the  appointment  to  be  recorded.     The 
service  is  simply  and  only  on  an  attor- 
ney  in   fact,   and   it   thus   plainly    falls 
under  the   law  above   that,  unless    the 
agency  is  defined,  the  service  is   bad." 
Adkins  v.  Globe  Fire  Ins.  Co.,  45   W. 
Va.  384,  32  S.  E.  194,  196. 

Return  of  Service  on  ''Lawful  Attor- 
ney" Prima  Facie  Good—Where  the 
return  of  the  sheriff,  shows  that  the 
writ  was  served  on  the  "lawful  attor- 
ney** of  a  nonresident  insurance  cor- 
poration, this  is  "prima  facie*'  service. 
on  the  attorney  required  to  be  ap- 
pointed by  such  foreign  insurance 
company  by  W.   Va.   Code,   ch.    34,    § 
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15.    Webster  Wagon  Co.  v.  Home  Ins. 
Co.,  27  W.  Va.  314. 

Most  Show  Service  Ten  Dajrs  be- 
fore Return  Day. — Where  the  sheriffs 
return  fails  to  state  that  process  was 
served  at  least  ten  days  before  the  re- 
turn day  of  such  process,  where  that  is 
necessary,  a  judgment  by  default, 
founded  on  such  process,  is  wholly 
void,  it  may  be  attacked  in  a  collateral 
suit  by  third  persons,  it  neither  binds 
nor  bars  anything  and  all  acts  per- 
formed under  it  and  all  claims  flowing 
out  of  it  are  void.  Staunton  Perpetual 
Bldg.,  etc.,  Co.  V,  Haden,  92  Va.  201, 
23   S.   E.  285. 

<5)  Where  Process  Personally  Served 
Out  of  State. 

In  General. — Where  process  is  per- 
sonally served  on  a  nonresident  de- 
fendant out  of  the  state,  the  return 
must  show  the  time  and  place  of  such 
service,  and  that  the  defendant  so 
served  is  a  nonresident  of  the  state. 
Va.  Iron  Co.,  82  Va.  734,  1  S.  E. 
1899,  ch.  124,  §  13;  Dillard  v.  Central 
Va.  Iron  R.  Co.,  82  Va.  734,  1  S.  E. 
124;  Smith  v.  Chilton,  77  Va.  535;  Raub 
T'.  Otterback,  89  Va.  645,  16  S.  E.  933; 
Stewart  v.  Stewart,  27  W.  Va.  167; 
Thomas  v.  Jones,  94  Va.  756,  27  S. 
E.  813. 

Affidavits  of  Disinterestedness.  — 
Where  the  affidavit  of  service  outside 
the  state  by  private  individual  fails  to 
show  that  the  affiant  was  not  inter- 
ested in  the  suit,  such  service  was  also 
illegal.  Raub  v.  Otterback,  89  Va.  645, 
16   S.   E.  933. 

3.   Signature. 

The,  officer  making  the  return  shall 
subscribe  his  name  to  such  return.  Va. 
Code,  1904,  §  900;  W.  Va.  Code,  1899, 
ch.  41,  §  6;  Barksdale  v.  Neal,  16  Gratt. 
314;  Capehart  v.  Cunningham,  12  W. 
Va.  750. 

Where  the  service  is  by  a  deputy, 
such  deputy  shall  subscribe  to  the  re- 
turn his  own  name  as  well  as  that  of 
his  principal.  Va.  Code,  1904,  §  900; 
W.  Va.  Code,  1899,  ch.  41,  §  6.    Mitch- 


ell V,  Com.,  89  Va.  826,  17  S.  E.  480; 
White  V.  Johnson,  1  Wash.  159;  Barks- 
dale  V,  Neal,  16  Gratt.  314. 

Where  the  return  to  process  is 
signed  only  with  the  name  of  the  dep- 
uty by  whom  it  has  been  served,  and 
not  with  that  of  his  principal  also; 
held,  such  process  and  return  should 
be  quashed  by  the  trial  court,  Code» 
§  900.  Mitchell  V.  Com.,  89  Va.  826. 
17  S.  E.  480. 

The  law  requires  the  deputy  sheri£F 
to  add  the  name  of  his  principal,  as 
well  as  his  own,  to  the  return  of  all 
mesne  process  executed  by  him.  But 
if  he  fail  to  do  so,  it  does  not  author- 
ize the  entering  of  a  judgment  against 
him,  for  failing  to  take  a  bail  bond^ 
though,  individually,  he  is  liable  to  a 
penalty  for  the  omission.  White  v. 
Johnson,  1  Wash.  159.  See  the  title 
i  SHERIFFS  AND  CONSTABLES. 

4.  Authentication  by  Affidavit. 

In  General. — A  return  by  a  sheriff, 
sergeant  or  constable  or  a  similar  re- 
turn by  any  other  person  who  verifies 
it  by  affidavit,  shall  be  evidence  of  the 
manner  and  time  of  service.  Va» 
Code,  1904,  §  3207;  W.  Va.  Code,  1899, 
ch.  121;  §  1;  ch.  124,  §  2.  Barksdale  v. 
Neal,  16  Gratt.  314;  Hollandsworth  v. 
Stone,  47  W.  Va.  773,  35  S.  E.  864; 
Peck  V.   Chambers,  44  W.  Va.  270,  28 

5.  E.  706. 

"Section  3207  of  the  Code  of  Vir- 
ginia provides  that,  any  sheriff,  ser- 
geant, or  constable,  thereto  required, 
shall  serve  a  notice  within  his  county 
or  corporation,  and  make  a  return  of 
the  manner  and  time  of  service,  and 
such  return  shall  be  evidence  of  the 
manner  and  time  of  service  without  af- 
fidavit, affidavit  being  required  as  to 
manner  and  time  of  service  of  any 
other  person."  Andrews  v.  Fitzpat- 
rick,   89   Va.   438,   16   S.   E.   278. 

It  was  formerly  held,  that  a  sherifTs 
return  of  the  service  of  a  decree  nisi, 
or  of  any  paper  not  directed  to  him  in 
his  official  capacity,  ought  to  be  au- 
thenticated by  affidavit.  Anonymous, 
1   Hen.  &  M.  206. 
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"The  manner  of  service,  whether  by 
an  officer  or  another  person,  must  be 
stated;  the  only  difference  being,  that 
the  simple  statement  of  an  officer  is 
sufficient,  while  the  statement  of  an- 
other person  must  be  upon  oath.  This 
difference  the  Code  makes,  ch.  167,  § 
1.  It  did  not  formerly  exist,  but  the 
statement  was  required  to  be  on  oath, 
-whether  made  by  an  officer  or  another 
person.  And  the  reason  was,  that  the 
officer,  in  serving  a  notice,  did  not  act 
as  an  officer  but  as  any  other  person. 
1  Hen.  &  Munf.  206."  Barksdale  v. 
Neal,   16   Gratt.   314,   317. 

Generally,  as  to  form  and  requisites 
of  affidavits,  see  the  title  AFFIDA- 
VITS, vol.   1,   p.   227. 

As  to  verification  where  service  by 
credible  person,  under  W.  Va.  Code, 
1899,  ch.  124,  §  2,  see  ante,  "Service 
by  Any  Credible   Person,"   II,  B. 

As  to  verification  in  case  of  personal 
service  out  of  state,  see  ante,  "Validity 
of  Such  Services  Out  of  State,"  IV,  D, 
3,  a,  (1);  "Where  Process  Personally 
Served  Out  of  State,"  V,  E,  2,  b,  (5). 

F.  AMENDMENT. 

See  the  title  AMENDMENTS,  vol. 
1,  p.  356,  et  seq. 

G.  RETURN   OF   BONDS   TAKEN. 
AND  ACCOUNT  OF  SALES. 

Return  of  Bonds  Taken.— With  the 
order,  warrant,  or  process  there  shall 
be  returned  any  bond  taken.  Va. 
Code,  1904,  §  900;  W.  Va.  Code,  1899, 
ch.  41,  §  6. 

As  to  return  of  bond  in  particular 
proceedings,  see  the  appropriate  titles 
as,     for     instance,     FORTHCOMING! 
AND  DELIVERY  BONDS,  vol.  6,  p.  \ 
432;   INDEMNITY,  vol.  7,  p.   356,  etc.  j 

Return  of  Account  of  Sales.— With  ! 
any  order,  warrant,  or  process  there  i 
shall  be  returned  an  account  of  sales  ! 
under  the  same,  specifying  therein  the  I 
several  articles  sold,  the  person  to  I 
whom  sold  and  the  price  thereof.  Va. ' 
Code,  1904,  §  900.  W.  Va.  Code,  1899, 1 
ch.   41,  §   6.  j 


H.  EFFECT     AND    CONCLUSIVE- 

NESS. 
1.   Return  as   Evidence. 

In  General. — A  return  by  the.  proper 
I  officer,    or   a    verified    return    by    any 
other  person,  is  evidence  of  the  man- 
ner,   and    time    of    service.      See    ante, 
"Authentication  by  Affidavit,"  V,  E,  4. 

What  sheriff  adds  to  his  official  re- 
turn is  extraofficial,  and  is  not  even 
prima  facie  evidence  of  any  fact  so 
stated.  Alexander  v.  Byrd,  85  Va.  690, 
8  S.  E.  577. 

Where  process  is  returnable  proc- 
ess, if  the  officer  make  return  of  the 
performance  of  acts  beyond  his  duty 
under  such  process,  such  return  will  be 
invalid  as  to '  such  parts,  and  will  not 
be  evidence;  though  the  addition  of 
such  parts  will  not  render  the  whole 
return  void,  but  it  will  be  good  to  the 
extent  he  was  authorized  to  make  re- 
turn. Shannon  v.  McMullin,  25  Gratt. 
211. 

A  sheriff  endorses  a  return  on  an 
execution  in  his  hands:  Levied  on  the 
following  property,  together  with  other 
executions,  to  wit;  one  negro  man, 
George,  etc.,  naming  a  number  of  ne- 
groes, horses,  etc.  V.  S.  M.  He  after- 
wards endorses  on  the  execution:  This 
execution  held  up,  and  property  not 
sold,  by  direction  of  F.  M.  V.  S.  M., 
S.  S.  C.  F.  M.  was  the  creditor  en- 
titled to  the  money.  This  additional 
return  is  not  even  prima  facie  evidence 
against  F.  M.  of  the  fact  it  states. 
Shannon  v.  McMullin,  25  Gratt.  211. 

As  to  notices  for  depositions,  or 
other  notices  not  judicial  process,  the 
return  is  only  prima  facie  evidence  of 
such  fact.  McClung  v,  McWhorter,  47 
W.  Va.  150,  34  S.  E.  740;  Bowyer  v, 
Knapp,  15  W.  Va.  277. 

2.  Conclusiveness. 

In  General.— An  official  return  duly 
made  upon  process  emanating  from  the 
court  or  its  officer,  by  a  sworn  officer,  in 
relation  to  facts  which  it  is  his  legal  duty 
to  state  in  it,  is  as  between  the  par- 
ties and  privies  to  the  suit,  and  others 
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whose  rights  are  necessarily  depend- 
ent upon  it,  conclusive  of  the  facts 
therein  stated.  Rader  v.  Adamson,  37 
W.  Va.  582,  16  S.  E.  808. 

An  officer's  return  on  judicial  proc- 
ess can  not  be  contradicted  by  the  par- 
ties or  their  privies  as  to  such  facts 
stated  in  it  as  the  law  requires  to  be 
stated,  unless  the  party  collude  with  the 
officer  to  make  a  false  return.  This 
rule  prevails  in  law  and  equity.  Mc- 
Clung  V.  McWhorter,  47  W.  Va.  150, 
34  S.  E.  740. 

"The  proposition  is  to  deny  the  facts 
stated  in  the  sheriff's  return.     In  many 
states  this  can  be  done,  but  in  this  state 
a  sheriff's  return  on  process  emanating 
from  the  courts  (judicial  process)   can 
not  be  contradicted  by  parties  or  priv- 
ies in  its  statement  of  such  facts  as  the 
law  requires  him  to  state  to  make  the 
return  good.    The  party  must,  for  rep- 
aration of  his  injury,  look  to  an  action 
against   the   sheriff    on   his    bond    for 
false  return.    Thi^  may  seem  hard,  but 
public   policy   requires,  for  stability  of 
judicial  proceedings,  that  the  return  of 
the  sworn  officer  stand.     It  is  a  long- 
established  rule  with  us,  and  based  on 
sound  principles   and  policy.     Its   rea- 
son, drawn  from  the  United  States  su- 
preme court,  is  ably  defended  in  Pres- 
ton V.    Kindrick,  94  Va.   760,  27   S.   E. 
588,  refusing  relief  in  equity  against  a 
decree    by    default     where    relief    was 
asked   on  the  ground   of   false   return. 
I  will  only  refer  to  the  cases:     Goodall 
V.  Stuart,  2  Hen.  &  M.  105,  112;  Smith 
V.   Triplett,    4    Leigh    690;    Bowyer    v. 
Knapp,  15  W.  Va.  277;  Stewart  t;.  Stew- 
art, 27  W.  Va.  167  (Syl.,  point  10) ;  Ra- 
der V.  Admonson,  37  W.  Va.  682,  16  S. 
E.  808;   Peck  v.  Chambers,  44  W.  Va. 
270,  28  S.  E.  706;  Ramsburg  v.  Kline,  96 
Va.    465,   31    S.    E.    608."     McClung  v. 
McWhorter,  47  W.   Va.   150,   34  S.   E. 
740. 

"In  the  case  of  Preston  v,  Kindrick, 
94  Va.  760,  27  S.  E.  588,  the  principle 
is  announced  that,  unless  the  false  re- 
turn was  procured  or.  induced  by  the 
plaintiff,    or  he   can   in   some   way   be 


connected  with  the  deception,  it  is 
error  to  admit  evidence  tending  to  fal- 
sify and  contradict  the  return  of  an 
officer  showing  that  a  summons  has 
been  duly  executed.  It  is  not  nec- 
essary to  repeat  here  the  reasoning  in 
that  case  which  led  to  the  adoption  of 
this  rule,  as  the  better  doctrine.  The 
record  shows  that  the  summons  was 
duly  served  upon  Catherine  M.  Kline, 
and  this  fact  is  affirmed  by  the  court 
on  the  face  of  the  judgment  sought  to 
be  set  aside.  There  would  be  no  end 
to  litigation,  and  little  security  for  the 
titles  to  property,  if  the  final  judg- 
ments of  courts,  which  should  import 
incontrollable  verity  and  credit,  could 
be  thus  lightly  dealt  with.  It  is  true 
hard  cases  may  arise  under  the  most 
satisfactory  general  rule  that  can  be 
adopted,  but,  all  things  considered, 
harm  is  less  likely  to  result  from  en- 
forcing the  rule  laid  down  in  Preston 
V.  Kindrick  than  would  occur  if  inter- 
ested parties  were  permitted  to  contra- 
dict the  duly  executed  official  return, 
of  an  officer,  and  thus  destroy  the  judg- 
ment which  was  based  thereon.'* 
Ramsburg  v.  Kline,  96  Va.  465,  31  S. 
E.  608. 

When  a  suitor  colludes  with  the 
officer  to  make  a  false  return,  it  is  not 
conclusive.  That  is  the  exercise  of  ju- 
risdiction to  annul  a  judgment  for 
fraud.  McClung  v,  McWhorter,  47  W. 
Va.  150,  34  S.  E.  740;  Ramsburg  v. 
Kline,  96  Va.  465,  31  S.  E.  608. 

A  sheriff  can  not  contradict  his  re- 
turn, but  must  obtain  leave  of  the 
court  to  amend  it.  Henry  v.  Stone,  2 
Rand.  455. 

"The  first  inquiry  then  is,  whether 
it  is  competent  to  the  sheriff  to  con- 
tradict his  own  return.  It  seems  to 
me  that  he  can  not.  It  is  a  matter  of 
record  to  which  he  is  privy;  and  al- 
though he  may  amend  •  his  return,  by 
leave  of  the  court,  until  it  is  amended, 
it  must  be  taken  to  be  true  as  to  the 
sheriff  himself,  who  has  made  the  re- 
turn. This  has  been  decided  in  the 
supreme  court  of  Massachusetts.    Pen- 
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nington  v.   Loring,  7  Mass.  Rep.  388." 
Henry  v.  Stone,  2  Rand.  455. 

Generally,  as  to  parol  evidence  to 
contradict  returns,  see  the  title  PAROL 
EVIDENCE,  vol.  10,  p.  681. 


I.  OBJECTIONS  TO   RETURN. 

As  to  raising,  waiving,  and  curing 
objections  to  want  of  or  defective  proc- 
ess or  the  return  thereof,  see  the  title 
SUMMONS  AND  PROCESS. 


Servitudes. 

See  the  title  ABUTTING  OWNERS,  vol.  1,  p.  60. 

SESSION.— In  Cresap  v.  Cresap,  54  W.  Va.  581,  46  S.  E.  582,  it  is  said:  "In 
Dew  V.  Judges,  3  Hen.  &  M.  1,  27,  3  Am.  Dec.  639,  the  court  says:  *The  term 
**session,"  when  applied  to  courts,  means  the  whole  term,  and,  in  legal  con- 
struction, the  whole  term  is  construed  as  but  one  day,  and  that  day  is  always 
referred  to  the  first  day  or  commencement  of  the  term.* "  See  also.  Smith  v, 
Parkersburg  Co-Op.  Ass'n,  48  W.  Va.  232,  249,  37  S.  E.  645. 

SET  FIRE  TO.— In  an  indictment  for  arson  under  the  4th  section  of  the 
statute,  1  Rev.  Code,  ch.  160,  p.  587,  it  is  not  sufficient  to  use  the  words  "set  fire 
to"  the  house;  but  the  word  "burn"  must  be  used;  that  being  the  word  employed 
in  that  section  of  the  statute  to  define  the  offense.  The  court  said:  "We  are 
not  satisfied  that  setting  fire  to  and  burning,  have  been  established  by  any 
legal  authority  to  be  synonymous,  so  as  to  justify,  in  an  indictment  upon  the 
statute,  the  substitution  of  the  former  words  in  the  place  of  the  other.  East 
(2  Cr,  L.  1020,  §  2)  remarking  upon  the  statute  9  Geo.  i,  ch.  22,  says,  that  that 
statute  does,  indeed,  in  enacting  the  felony,  make  use  of  the  words  set  fire  to, 
but  he  was  not  aware  of  any  decision  which  had  put  a  larger  construction  on 
those  words  than  prevails  by  the  rule  of  the  common  law;  and  the  contrary 
opinion  may  be  collected  (he  says)  from  what  is  said  in  Spalding's  Case  (1 
Leach  218),  and  Breeme*s  Case  (1  Leach  220),  and  in  the  case  of  Sarah  Taylor 
(1  Leach  49).  With  all  the  respect  which  is  justly  due  to  this  writer,  upon  an 
attentive  inspection  of  the  authorities,  which  he  has  referred  to,  it  will  be 
discovered  that  there  is  nothing  in  these  cases  which  decides  that  these  ex- 
pressions are  identical  in  their  meaning."  Howel  v.  Com.,  5  Gratt.  664,  670. 
See  also.  Com,  v,  Clark,  6  Gratt.  675,  679.  See  generally,  the  title  ARSON, 
vol.  1,  p.  724, 

SET-Orr,   RECOUPMENT    AND    COUNTER- 
CLAIM. 

I.   Set-Off,  253. 

A.  Set-Off  at  Law,  253. 

1.  Origin  and  Nature,  253. 

2.  Distinguished  from  Payment,  254. 

3.  Construction  of  Statutes  Providing  for  Set-Off,  254. 

4.  What  Law  Governs,  254. 

5.  Essentials  of  a  Valid  Set-Off,  254. 

a.  Necessity  for  Both  Demands  to  Be  in  Nature  of  Debts,  254. 

(1)  In  General,  254. 

(2)  Plaintiff's  Demand,  254. 

(a)  In  General,  254. 

(b)  Replevin,  255. 
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(c)  Forthcoming  Bonds,  255. 

(d)  Salary  of  Public  Officers,  255. 

(3)  Defendant's  Demand,  255. 

(a)  Unliqnidated  Damag'es,  255. 

(b)  Value  of  Services  Rendered,  256. 

(4)  Set-Off  of  One  Trespass  against  Ajiother,  257. 

b.  Requirement  as  to  Mutuality,  257. 

(1)  In  General,  257. 

(a)  Set-Off  Must  Be  Due  Defendant,  257. 

(b)  Set-Off  Must  Be  Due  from  Plaintiff,  257. 

(2)  Joint  against  Several  Demands,  257. 

(a)  General  Rule,  257. 

(b)  Partnership  Debts,  258. 

(c)  Where  One  of  Several  Joint  Defendants  Is  Principal, 

258. 

(d)  Effect  of  Agreement,  259. 

(3)  Joint  and  Several  against  Several  Demands,  259. 

(4)  Necessity  for  Debts  to  Be  Due  in  Same  Right,  259. 

(a)  In  General,  259. 

(b)  Debts    Due  from    Persons   in   Representative   Capa- 

city, 259. 
aa.  Agents,  259. 
bb.  Public  Officers.  259. 
cc.  Guardians,  260. 
dd.  Executors  and  Administrators,  260. 

(5)  Set-Off  of  Equitable  against  Legal  Demands,  261. 

(6)  Assignment  as  Affecting  Right  to  Set-Off,  261. 

(a)  Set-Off  against  Assignee,  261. 

(b)  Set-Off  by  Assignee,  262. 

c.  Accrual  of  Defendant's  Demand,  263. 

6.  Necessity  for  Defendant  to  Plead  Set-Off,  264. 

7.  Procedure,  264. 

a.  Plea,  264. 

b.  Specification  of  Set-Off,  265. 

(1)  Necessity  of  Specification,  265. 

(2)  Sufficiency  of  Specification,  266. 

c.  Replication,  267. 

d.  Statute  of  Limitations,  267. 

e.  Defendant  Becomes  Plaintiff  as  to  Set-Off,  267. 

f .  Right  of  Defendant  to  Proceed  to  Trial  in  Absence  of  Plain- 

tiff, 268. 

g.  Effect  of  Plaintiff's  Inability  to  Prove  Counter  Set-Off,  268. 
h.  Judgment,  268. 

(1)  Recovery  Over  against  Plaintiff,  268. 

(2)  As  Res  Adjudicata,  268. 

8.  Waiver  of  Set-Off,  269. 
B.  Set-Off  in  Equity,  269. 

1.  In  General,  269. 

2.  When  Equity  Will  Enforce  Set-Off,  269. 

a.  Agreement  to  Set-Off,  269. 

b.  Insolvency,  269. 

(1)  In  General,  269. 
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(2)  Mere  Insolvency  Insufficient,  270. 

(3)  Where  Debt  U  Not  Dne,  271. 

c.  Where  Equity  Has  Jurisdiction  on  Other  Grounds,  271. 

d.  Funds  in  Court,  272. 

e.  Set-Off  of  Unliquidated  Damag^es,  272. 

f.  Joint' af^ainst  Several  Demands,  272. 
^.  SetOflF  as^ainst  Mechanic's  Lien,  273. 
h.  Laches,  273. 

(1)  In  General,  273. 

(2)  Where  Set-Off  Migrht  Have  Been  Pleaded  at  Law,  273. 

(a)  Necessity  for  Ezcusingr  Failure  to  Plead,  273. 

(b)  Sufficiency  of  Excuse,  273. 

(3)  Set-Off  Existing  before  Execution  of  Contract,  274. 
3.  Procedure,  274. 

a.  Answer,  274. 

b.  Reply.  274. 

c.  Reference,  274. 

IL  Beooupment,  275. 

A.  Definition  and  Nature,  275. 

B.  DistinfiTuished  from  Set-Off,  275. 

C.  Status  of  Common-Law  Recoupment,  276. 

D.  Essentials  of  Valid  Recoupment,  276. 

1.  Necessity  for  Damag^es  to  Be  Liquidated,  276. 

2.  Necessity  for    Defendant's  Claim  to    Arise  Out  of  Contract   in 

Suit,  276. 

3.  Right  to  Recoup  in  Action  on  Sealed  Contract,  276. 

E.  Who  May  Recoup  Damages,  277. 

F.  Procedure,  277. 

1.  Recoupment  Provable  under  General  Issue,  277. 

2.  Right  to  Plead  Recoupment  Specially,  277. 

3.  Notice  of  Recoupment,  277. 

4.  Right  to  Recover  Over  against  Plaintiff,  278. 

III.  Special  Flea  of  Set-Off,  278. 

A.  Effect  as  Abolishing  Common-Law  Recoupment,  278. 

B.  Necessity  for    Defendant's    Demand  to    Arise  Out   of    Contract  in 

Suit,  279. 

C.  Governed  by  Equitable  Rather  than  Legal  Rules,  279. 

D.  In  What  Court  Plea  May  Be  Filed,  279. 

E.  In  What  Actions  Plea  May  Be  Filed,  280. 

1.  Actions  on  Contract,  280. 

a.  Contracts  by  Deed  or  Parol,  280. 

b.  Contracts  Relating  to  Realty  or  Personalty,  280. 

2.  Where  Equitable  Relief  Is  Necessary,  280. 

F.  Grounds  for  Plea,  281. 

1.  Fraud  in  Procurement  of  Contract,  281. 

2.  Failure  of  Consideration,  281. 

3.  Want  of  Consideration,  283. 

4.  Breach  of  Warranty,  283. 

5.  Matter  Entitling  Defendant  to  Equitable  Relief,  284. 

G.  By  Whom  Plea  May  Be  Filed,  284. 

H.  Defendant  Deemed  to  Have  Brought  Action  against  Plaintiff,  284. 
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I.  EfFect  of  Failure  to  File  Plea  as  Barring  Right  to  Relief  in  Equity,  285. 
J.  Procedure,  285. 

1.  Plea,  285. 

a.  In  General,  285. 

b.  Setting  Out  Grounds  of  Defense,  285. 

c.  Statement  as  to  Amount  of  Defendant's  Claim,  287. 

d.  Verification,  287. 

2.  Replication,  287. 

3.  Judgment,  288. 

a.  Right  to  Recover  Over  against  Plaintiff,  288. 

b.  Effect,  288. 

(1)  As  Barring  Subsequent  Action  at  Law,  288. 

(2)  As  Barring  Sut>sequent  Suit  in  Equity,  288. 

IV.  Set-Off  of  Judgments,  289. 

A.  Set-Off  of  One  Judgment  against  Another,  289. 

1.  In  General,  289. 

2.  Discretion  of  Court,  289. 

3.  Where  Injustice  Would  Result  from  Allowing  Set-Off,  289. 

4.  Set-Off  against  Assignee  of  Judgment,  290. 

5.  Effect  of  Usury  in  Contract  upon  Which  Judgment  Recovered,  290. 

6.  Effect  of  Reversal  of  Judgment,  290. 

B.  Set-Off  of  Claims  Not  Reduced  to  Judgment  against  Judgments,  290. 

CROSS    REFERENCES. 

See  the  titles  ASSIGNMENTS,  vol.  1,  p.  745;  ASSUMPSIT,  vol.  2,  p.  1; 
BANKS  AND  BANKING,  vol.  2,  p.  254;  CROSS  BILLS,  vol.  4,  p.  100; 
DAMAGES,  vol.  4,  p.  162;  DEBT,  THE  ACTION  OF,  vol.  4,  p.  269; 
FORMER  ADJUDICATION  OR  RES  ADJUDICATA,  vol.  6,  p.  261; 
FRAUD  AND  DECEIT,  vol.  6,  p.  448;  HUSBAND  AND  WIFE,  vol.  7,  p. 
178;  IMPROVEMENTS,  vol.  7,  p.  317;  INJUNCTIONS,  vol.  7,  p.  512; 
JUDGMENTS  AND  DECREES,  vol.  8,  p.  165;  LIMITATION  OF  AC- 
TIONS, vol.  9,  p.  367;  PAYMENT,  vol.  11,  p.  1;  PLEADING,  vol.  11,  p.  209; 
VENDOR  ANQ  PURCHASER. 

As  to  bank's  right  of  set-off  against  depositors,  see  the  title  B.\NKS  AND 
BANKING,  vol.  2,  p.  268.  As  to  depositor's  right  of  set-off  against  banks, 
see  the  title  BANKS  AND  BANKING,  vol.  2,  p.  269.  As  to  set-off  of  im- 
provements by  tenant  against  rents,  profits,  etc.,  see  the  title  IMPROVE- 
MENTS, vol.  7,  p.  338. 


L  Set-Off. 

A.  SET-OFF  AT  LAW. 
1.   Origin  and  Nature. 

The  plea  of  set-off  is  a  creation  of 
statute  law.  At  common  law,  a  de- 
fendant was  in  no  case  allowed  to  re- 
cover a  judgment  for  damages  for  a 
positive  claim  against  the  plaintiff. 
At     common    law,    when    there    were 


capable  of  being  ascertained  by  simple 
calculation,  they  could  not  be  settled 
in  one  suit;  but  the  defendant  in  such 
case  was  compelled  to  resort  to  a  cross 
action.  To  avoid  a  multiplicity  of 
suits  in  such  cases  the  statutes  of  set- 
off were  enacted.  Baltimore,  etc.,  R. 
Co.  V.  Jameson,  13  W.  Va.  833;  Gilliat 
V.  Lvnch,  2  Leigh  493:  Davis  v.  Noll, 


niutual    cross     demands     unconnected  !  ^8  W.  Va.  66,  17  S.   E.  791. 
with   each  other,  arising  upon  contract  i      The    oldest    statutes    of   set-off    are 
express    or    implied,  though     the    de-  [  those  passed  by  the  legislature  of  Vir- 
mands  of  each  party  were  liquidated  or  |  ginia.     The   first   statute   of   this   char- 
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acter  was  passed  in  1645  (Hen.  Stat, 
vol.  1,  p.  296),  and  after  subsequent 
amendments  is  as  follows:  "In  a  suit 
for  any  debt,  the  defendant  may  at 
the  trial  prove,  and  have  allowed 
against  such  debt,  any  payment  or  set- 
off which  is  so  described  in  his  plea, 
or  in  an  account  filed  therewith,  as  to 
give  the  plaintiff  notice  of  its  nature, 
but  not  otherwise."  Va.  Code,  §  3298; 
W.  Va.  Code,  ch.  126,  §  4.  Baltimore, 
etc.,  R.  Co.  V.  Jameson,  13  W.  Va.  833. 
The  plea  of  set-off  under  the  statute 
is  in  the  nature  of  a  cross  action.  It  ad- 
mits the  right  of  the  plaintiff  to  a  re- 
covery on  the  facts  alleged  in  the  dec- 
laration, and  seeks  to  avoid  or  diminish 
such^  recovery  not  by  controverting  or 
avoiding  such  facts,  but  by  asserting  a 
counterclaim  on  which  the  defendant 
is  entitled  to  recover  from  the  plain- 
tiff. Mason  v.  Harper's  Ferry  Bridge 
Co.,  28  W.  Va.  639,  648. 

2.  Distinguished  from  Pajonent. 

The  distinction  between  a  payment 
and  a  set-off  is  this:  A  payment  is  by 
consent  of  the  parties,  express  or  im- 
plied, appropriated  to  the  discharge  of 
the  debt;  while  a  set-off  is  an  inde- 
pendent demand,  the  subject  of  a  cross 
action,  which  the  parties  have  not  ap- 
plied on  the  debt.  Gilliat  v.  Lynch,  2 
Leigh  493;  Kennedy  v.  Davisson,  46 
W.  Va.  433,  33  S.  E.  291.  And  see  Hill 
V.  Southerland,  1  Wash.  128.  See  the 
title  PAYMENT,  vol.  11,  p.  1. 

Agreement  to  Apply  Set-Off  to  Debt. 
— What  was  at  first  a  set-off,  may,  by 
agreement  of  the  parties  applying  it,  be 
transformed  into  a  payment.  Ken- 
nedy V.  Davisson,  46  W.  Va.  433,  33  S. 
E.  291. 

If  a  creditor  agree  with  a  debtor 
that,  if  a  decree  shall  be  rendered  for 
his  debt,  he  will  make  a  settlement 
with  the  debtor  of  demands  constitut- 
ing set-offs  against  the  debt,  and  allow 
the  debtor  credit  for  the  same  on  the 
decree,  it  is  only  an  executory  contract 
to  apply  the  set-offs,  and  they  are  not 
regarded  as  payments,  and  the  decree 


is  not  res  adjudicata  against  them. 
Kennedy  v.  Davisson,  46  W.  Va.  433, 
33  S.  E.  291. 

3.  Construction  of  Statutes  Providing 

for  Set-Off. 
The  policy  of  the  statute  of  set-off  is 
to  prevent  multiplicity  of  suits;  and, 
as  far  as  conveniently  can  be  done,  to 
effectuate  in  one  action  complete  jus- 
tice between  the  parties.  And  with  the 
view  to  the  furtherance  of  this  policy, 
the  statutes  of  set-off  have  been  very 
liberally  construed.  Allen  v.  Hart,  18 
Gratt.  722;  Baltimore,  etc.,  R.  v. 
Jameson,  13  W.  Va.  833;  Edmunds  v. 
Harper,  31  Gratt.  637,  642;  Wartman 
V,  Yost,  22  Gratt.  595. 

4.  What  Law  Governs. 

The  matter  of  set-off  appertains  to 
the  remedy,  solely,  and  is  controlled 
by  the  law  of  the  forum.  Davis  v. 
Noll,  38  W.  Va.  66,  17  S.  E.  791. 

5.  Essentials  of  a  Valid  Set-Off. 

a.  Necessity  for  Both  Demands  to  Be 
in  Nature  of  Debts. 

(1)  In  General. 

Set-off  is  allowed  only  where  the 
demands  on  both  sides  are  in  the  na- 
ture of  debts.  A  demand  for  unliqui- 
dated damages  can  not  be  set  off 
against  an  ascertained  demand,  nor  can 
cross  demands  for  unliquidated  dam- 
ages be  set  off  against  each  other. 
Christian  v.  Miller,  3  Leigh  78,  23  Am. 
Dec.  251;  Bunting  v.  Cochran,  99  Va. 
558,  39  S.  E.  229;  Webster  v.  Couch,  6 
Rand.  519. 

(2)  Plaintiff's  Demand, 
(a)  In  General. 

The  statute  expressly  requires  that 
the  plaintiff's  demand  be  in  the  nature 
of  a  debt.  It  provides  for  the  allow-" 
ance  of  set-offs  "in  a  suit  for  any  debt.'* 
Va.  Code,  §  3298.  W.  Va.  Code,  ch. 
126,  §  4.  Baltimore,  etc.,  R.  Co.  v. 
Jameson,  13  W.  Va.  833;  Chevront  v. 
Bee,  44  W.  Va.  103,  28  S.  E.  751; 
Wartman  v.  Yost,  22  Gratt.  595. 

D(<nand  in  Substance  a  Debt- 
Form  of  Action  Inunaterial. — No  mat- 
ter what  the  form  of  the  suit  or  pro- 
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ceeding  may  be,  if  it  is  in  substance 
for  the  recovery  of  a  debt,  set-offs 
should  be  allowed.  Thus,  in  an  ac- 
tion on  a  penal  bond  for  the 
faithful  and  honest  discharge  of  the 
obligor's  duty  as  agent,  though  the 
breach  as  laid  in  the  declaration,  is 
that  the  defendant  did  not  compensate 
the  plaintiff  for  the  loss  sustained  by 
the  defendant's  making  way  with  $395 
received  by  him  for  the  plaintiff;  it 
was  held,  that,  as  the  precise  sum  thus 
made  way  with  by  the  defendant, 
would  compensate  the  plaintiff  for  its 
loss,  and  it  would  necessarily  recover 
neither  more  nor  less  than  this  sum, 
the  breach  thus  laid  is  obviously  the 
same  in  substance,  as  though  the 
breach  had  been  the  nonpayment  of 
the  sum.  Baltimore,  etc.,  R.  Co.  v. 
Jameson,  13  W.   Va.   833. 

(b)  Replevin. 

Under  the  liberal  construction  which 
was  given  the  Virginia  statute  of 
set-off,  the  plaintiff  in  replevin  was 
allowed  to  avail  himself  of  a  set-off  on 
the  same  principle  that  the  defendant 
was  allowed  to  prove  his  set-off  in 
other  actions.  The  action  of  replevin 
was,  after  the  defendant's  avowry  for 
rent,  in  substance  an  action  of  debt  by 
the  defendant  against  the  plaintiff  for 
the  rent,  and  therefore  it  came  within 
the  true  intent  and  meaning  of  the 
statute  of  set-off.  Nicolson  v,  Han- 
cock, 4  Hen.  &  M.  491;  Turbervillc  v. 
Self,  4  Call  580;  S.  C,  2  Wash.  71. 

(c)  Forthcoming  Bonds. 

Taken  under  Distress  Warrant. — It 
was  well  settled  in  this  state,  that  a 
set-off  was  a  good  defense  to  an 
avowry  for  rent  in  an  action  of  re- 
plevin before  the  abolition  of  this 
action.  And  the  defense  which  a  ten- 
ant may  make  to  an  action  or  motion 
on  a  forthcoming  bond  taken  under  a 
distress  warrant,  was  intended  by  the 
legislature  to  be  a  substitute  for  the 
common-law  remedy  by  an  action  of 
replevin.  Hence,  the  defense  of  set-off 
is  admissible  in  an  action  upon  a  forth- 


coming bond  taken  under  a  distress 
warrant.  Allen  v.  Hart,  18  Gratt.  722; 
Wartman  v.  Yost,  22  Gratt.  595;  Han- 
cock V,  Whitehall  Tobacco,  etc.,  Co.» 
100  Va.  443,  41  S.  E.  860. 

Forfeited  Forthcoming  Bond — Set- 
Off— Jurisdiction  of  County  Court. — 
Forfeited  forthcoming  bonds  taken  on 
distress  warrants  issued  for  rent  by 
justices  of  the  peace  of  a  county  are 
returnable  to  the  county  courts,  and 
when  motion  is  made  for  judgments  in 
such  courts,  the  tenant  may  make  any 
defense  which  shows  that  the  rent  is 
not  due  in  whole  or  in  part.  The  ten- 
ant has  the  right  to  rely  upon  set-offs 
in  said  court  to  the  extent  to  which  it 
is  necessary  to  make  complete  defense 
to  the  landlord's  demand,  regardless  of 
the  amount  of  such  set-off.  There  is 
no  pecuniary  limit  to  the  jurisdiction  of 
said  courts  in  this  respect.  Hancock 
V.  Whitehall  Tobacco,  etc.,  Co.,  100 
Va.  443,  41  S.  E.  860. 

Taken  under  Execution.— The  de- 
fense of  set-off  is  not  admissible  in  a 
motion  upon  a  forthcoming  bond  taken 
under  an  execution.  The  forthcoming 
bond  taken  under  an  execution  is  a 
part  of  the  process  of  the  execution  of 
the  judgment,  and  hence  partakes  of 
all  of  the  finality  which  belongs  to  the 
judgment.    Allen  v.  Hart,  18  Gratt.  722. 

(d)  Salary  of  Public  Officers. 

Attorney  General. — ^The  salary  of 
the  attorney  general  is  of  constitutional 
grant  and  of  public  official  right;  and 
the  doctrine  of  set-off  can  not  be  ap- 
plied to  it.  It  is  not  liable  to  attach- 
ment, nor  to  garnishment;  nor  to  as- 
signment in  bankruptcy,  and  upon 
principles  of  public  policy,  it  has  abso- 
lute immunity  from  detention  for  debt 
or  counterclaim.  An  act  of  the  as- 
sembly attempting  to  make  it  liable  to 
offsets  is  unconstitutional  and  void. 
Blair  v.  Marye,  80  Va.  485. 

(3)   Defendant's  Demand, 
(a)  Unliquidated  Damages. 

It  is  well  settled    that  the    demand 
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proposed  to  be  used  as  a  set-off  by  the 
r'.efendant  must  be  in  the  nature  of  a 
debt;  and  a  claim  for  unliquidated 
damages  can  not  be  used  as  a  set-off. 
Harrison  v.  Wortham,  8  Leigh  296; 
Case  Mfg.  Co.  v.  Sweeny,  47  W.  Va. 
638,  35  S.  E.  853;  McSmithee  v.  Feams- 
ter,  4  W.  Va.  673;  Clark's  Cove 
Guano  Co.  v.  Appling,  33  W.  Va.  470, 
10  S.  E.  809;  Webster  v.  Couch,  6 
Pwand.  519;  Robertson  v.  Hogsheads,  3 
Leigh  667;  Christian  v.  Miller,  3  Leigh 
78,  83,  23  Am.  Dec.  251. 

"The  general  rule  is  incontrovertible, 
both  at  law  and  in  equity,  that  un- 
liquidated damages  can  not  be  pleaded 
by  way  of  set-off  unless  there  is  some 
understanding  between  the  parties,  ex- 
press or  implied,  under  which  the  de- 
fense can  be  let  in,  or  some  special 
case  made,  such  as  insolvency,  non- 
residence,  etc.  7  Waits  Actions  and 
Defenses,  p.  481;  Clark's  Cove  Guano 
Co.  V.  Appling,  33  W.  Va.  470,  10  S. 
E.  809."  Bunting  v.  Cochran,  99  Va. 
558,  562,  39  S.  E.  229. 

An  unliquidated  demand  qan  not  be 
set  off  against  a  liquidated  claim,  nor 
can  a  debt  due  be  the  subject  of  set- 
off against  an  unliquadated  demand. 
In  the  language  of  the  authority  upon 
the  subject  of  an  unliquidated  set-off, 
"it  must  be  capable  of  being  liqui- 
dated or  ascertained  with  precision  at 
the  time  of  pleading."  Bunting  v. 
Cochran,  99  Va.  558,  562,  39  S.  E.  229, 
citing  1   Barton's  L.  Pr.   (2d  Ed.),  510. 

Damages  for  Breach  of  Warranty. — 
Damages  for  breach  of  warranty  can 
not  be  claimed  by  way  of  set-off  under 
the  provisions  of  §  3298  of  the  Code  of 
Virginia,  because  the  provisions  of 
that  section  apply  only  where  the  set- 
off is  a  debt  or  liquidated  demand. 
Kinzie  v.  Riely,  100  Va.  709,  42  S.  E. 
672. 

Breach  of  Contract  for  Future  De- 
livery.— Where  the  defendant's  de- 
mand arises  out  of  the  breach  of  a  con- 
tract to  deliver  a  quantity  of  corn  at  a 
future  day,  it  is  strictly  a  demand  for 


unliquidated  damages  and  therefore  not 
a  proper  set-off.  Christian  v.  Miller,  3 
Leigh  78,  23  Am.  Dec.  251. 

Liability  of  Creditor  for  Delay  in 
Collecting  Draft  Given  on  Account. — 
Where  a  debtor  drew  and  delivered  to 
his  creditors  an  order  on  a  third  per- 
son, payable  at  sight,  and  directed  the 
amount,  when  received,  to  be  placed 
to  the  credit  of  his  account,  and  the 
creditor,  without  the  knowledge  or 
assent  of  the  drawer,  took  the  drawee's 
acceptance  payable  at  sixty  days,  and 
before  the  expiration  thereof  the  ac- 
ceptor died  insolvent,  the  drawer's 
claim  against  his  creditors  on  account 
of  the  draft  is  a  claim  to  unliquidated 
and  uncertain  damages  for  their  failure 
to  promptly  collect  it,  and  can  not  be 
allowed  as  a  set-off  in  a  suit  brought 
by  the  creditor  to  recover  his  original 
demand  against  the  drawer.  Harrison 
V.  Wortham,  8  Leigh  296. 

(b)  Value  of  Services  Rendered. 

In  an  action  of  debt  on  a  penal  bona 
conditioned  that  if  the  plaintiff  shouli 
incur  loss  because  the  obligor  in  the 
bond,  the  plaintiff's  agent,  made  way 
with  the  plaintiff's  money,  received  by 
him  as  such  agent,  then  if  the  obligor 
should  recompense  the  plaintiff  for  such 
loss,  the  obligation  should  be  void,  or 
else  remain  in  full  force,  the  defendant 
may  plead,  as  a  set-off,  his  services  ren- 
dered as  such  agent.  Baltimore,  etc., 
R.  Co.  V.  Jameson,  13  W.  Va.  833. 

In  an  action  of  debt  on  a  bond  ex- 
ecuted by  a  deputy  sheriff  to  his  prin- 
cipal, where  the  breach  alleged  is  that 
the  defendant  has  failed  to  comply  with 
the  conditions  of  the  bond  by  paying 
over  and  accounting  for  all  money 
which  may  have  come  into  his  hands 
by  virtue  of  his  office,  the  defendant 
may  prove  and  have  allowed  as  a  set- 
off against  such  claitn  the  amount  to 
which  he  may  be  entitled  for  services 
as  such  deputy,  if  the  same  is  set  forth 
and  described  in  the  bill  of  particu- 
lars filed  with  the  plea.  Davis  z\ 
Baker,  45  W.  Va.  455,  32  S.  E.  239. 


Set-Off,  Recoupment  and  Counterclaim 


257 


<4)  Set-OfiF  of  One  Trespass  against 
Another. 
One  trespass  cannot  be  set  off  in  bar 
of  another;  but  where  the  damage  al- 
leged by  the  plaintiff  is  caused  in  part 
by  the  wrongful  act  of  the  plaintiff, 
the  defendant  may  by  way  of  defense 
under  the  plea  of  not  guilty  prove  such 
wrongful  act  of  the  plaintiff  in  mitiga- 
tion of  damages.  Hargreaves  v.  Kim- 
berly,  26  W.  Va.  787;  Knight  v.  Brown, 
25  W.  Va.  808. 

b.   Requirement  as  to  Mutuality. 
(1)    In  General 

(a)  Set-Off  Must  Be  Due  Defenduit. 

A  debt  offered  as  a  set-off  must  be 
due  to  the  defendant.  Little  Kanawha 
Nav.  Co.  V.  Rice,  9  W.  Va.  636;  Ma- 
garity  v.  Succop,  90  Va.  561,  19  S.  E. 
260.  And  see,  post,  "Set-Off  by  As- 
signee," I,  A,  5,  b,  (6),  (b). 

The  defendant  when  sued  in  his  in- 
dividual capacity,  to  recover  his  sub- 
scription to  stock  in  certain  company, 
can  not  set  off  a  claim  belonging  to  an- 
other company  of  which  he  is  presi- 
dent. Little  Kanawha  Nav.  Co.  v. 
Rice,  9  W.  Va.  636. 

The  defendant  can  not  set  off  notes 
placed  in  his  hands  for  collection,  to  be 
returned  to  the  owner  if  not  collected, 
and  which  never  became  the  defend- 
ant's property.  Magarity  v.  Succop,  90 
Va.  561,  19  S.  E.  260. 

(b)  Set-Off  Must  Be  Due  from  Plain- 
tiff. 

The  debt  which  is  offered  as  a  set- 
off, must  be  due  from  the  plaintiff  in 
the  action.  May  v.  Boisseau,  12  Leigh 
512;  Perkins  v.  Clements,  1  Pat.  &  H. 
141,  149;  Nolting  v.  National  Bank,  99 
Va.  54,  37  S.  E.  804.  See  Board  v, 
Cain,  28  W.  Va.  758. 

A  bank  which  has  received  money 
on  deposit  for  an  agent  who  has  a 
beneficial  interests  therein,  can  not  dis- 
regard that  interest  and  set-off  against 
such  deposit  a  debt  due  to  it  by  the 
principal  of  such  agent.  Nolting  v, 
Vational  Bank,  99  Va.  54,  37  -S.  E. 
804. 
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As  a  married  woman  may  have 
money  separate  or  distinct  from  all 
right  or  control  on  her  husband's  part, 
a  writing  which  acknowledges  that  a 
certain  sum  was  borrowed  from  her, 
imports,  prima  facie,,  that  the  money 
was  hers,  and  when  her  interest  is  not 
disaffirmed  by  the  husband  nor  the 
presumption  in  her  favor  otherwise  re- 
pelled, there  cannot,  in  an  action 
brought  by  her  after  her  husband's 
death,  be  set  off  a  debt  due.  from  him. 
May  V.  Boisseau,  12  Leigh  512;  Perkins 
V.  Clements,  1  Pat.  &  H.  141,  149. 
(2)  Joint  against  Several  Demands, 
(a)    General  Rule. 

It  is  a  well-settled  rule  that  joint 
and  several  demands  can  not  be  set  off 
against  each  other.  Porter  v.  Nekervis, 
4  Rand.  359;  Arnolds  v,  Jacksons,  6 
Munf.  106;  Christian  v.  Miller,  3  Leigh 
78,  23  Am.  Dec.  251;  Glazebrook  v. 
Ragland,  8  Gratt.  332;  Choen  v.  Guth- 
rie, 15  W.  Va.  100;  Elliott  v.  Bell,  37 
W.  Va.  834,  17  S.  E.  399;  Gilliat  v. 
Lynch,  2  Leigh  493. 

Nor  does  §  19  of  ch.  131  of  the  Code 
of  West  Virginia,  which  provides  that 
"in  an  action  founded  on  contract, 
against  two  or  more  defendants,  al- 
though the  plaintiff  may  be  barred  as 
to  one  or  more  of  them,  yet  he  may 
have  iudgment  against  any  other  or 
others  of  the  defendants  against  whom 
he  would  have  been  entitled  to  recover, 
if  he  had  sued  them  only,  on  the  con- 
tract alleged  in  the  declaration,"  au- 
thorize one  defendant  to  plead,  in  a 
suit  against  him  and  others  on  a  joint 
contract,  a  several  offset  due  to  him 
from  the  plaintiff.  Choen  v.  Guthrie, 
15  W.  Va.  100. 

A  and  B  execute  a  joint  bond  to  C, 
part  of  the  consideration  of  which  is 
the  price  of  a  parcel  of  corn  sold  by 
C  to  A,  deliverable  at  a  day  subsequent 
to  the  date  of  the  bond;  the  corn  is 
not  delivered  according  to  contract;  in 
debt  on  the  bond  by  C  agamst  A  and 
B,  the  defendants  can  not  set  off  the 
value  or  price  of  the  corn.  Christian 
V.  Miller,  3  Leigh  78,  23  Am.  Dec.  251. 


258 


Set-Off,  Recoupment  and  Counterclaim 


Debt  Due  by  Husband  against  Debt 
Due  Husband  and  Wife. — In  an  action 
of  debt  on  a  bond  in  which  a  husband 
and  wife  are  jointly  interested,  a  debt 
due  by  the  husband  alone  can  not  be 
used  as  a  set-off.  It  is  a  general  rule 
that  deb{s  which  are  not  mutual  can 
not  be  set  off  at  law,  nor  in  equity. 
Glazebrook   v.    Ragland,    8    Gratt.    332. 

Where  land  conveyed  by  a  husband 
in  trust  for  himself  and  wife  by  deed 
not    duly    recorded,   was     subsequently 
sold  by  the  trustee  under  a  decree  of 
the  court  in  a  friendly  suit  by  the  ces- 
tuis  que  trust  against  the  trustee;  and 
years   afterwards,   but    before    all    the 
purchase   money   was    paid,    the     pur- 
chaser became   the   surety  of  the  hus- 
band on  a  forthcoming  bond,  and  was  ' 
compelled   to   pay   the   money,   it    was 
held  that   the   purchaser   could  not   sef 
off  against  his  liability  for  the  purchase  | 
price,   the   amount    paid     by    him     as  | 
surety  on  such  forthcoming  bond.    The  | 
demands   in    such    case   were    not   mu- 
tual, the  husband's  interest  in  the  trust 
land  being  a  joint  interest.    Glazebrook 
V.  Ragland,  8  Gratt.  332. 

(b)    Partnership  Debts. 

The  general  rule,  above  stated,  which 
prohibits  the  set-off  of  joint  against 
several  demands,  applies  equally  well 
to  partnership  demands;  and  it  is  well 
settled  that  partnership  and  individual 
demands  can  not  be  set  off  against  each 
other.  Scott  v.  Norton,  1  Wash.  77;  ; 
Ritchie  v.  Moore,  5  Munf.  388,  7  Am.  | 
Dec.  688;  Armistead  v.  Butler,  1  Hen. 
&  M.  176;  Porter  v.  Nekervis,  4  Rand. 
359.    See  Rose  v.  Murchie,  2  Call  409. 

The-  delivery  of  goods  to  one  part- 
ner can  not  be  set  off  against  a  partner- 
ship demand,  although  such  goods,  by 
direction  of  the  partner  receiving 
them,  were  entered  as  a  credit  against 
the  partnership  demand.  Armistead  z/. 
Butler,  1  Hen.  &  M.  176. 

Although  a  person  having  a  claim 
against  a  mercantile  company  cannot 
set  off  such  claim,  against  a  debt  from 
himself  to  one  of  the  partners,  yet  it  is 


competent  for  him  to  charge  that  part- 
ner, in  equity  (in  extinguishment  of 
the  said  debt),  for  so  much  of  the  sur- 
plus of  the  partnership  property,  as 
may  be  due  to  such  partner  on  a  set- 
tlement of  the  partnership  accounts; 
for  the  purpose  of  which  settlement, 
and  also  for  that  of  ascertaining  and. 
adjusting  his  own  claim  against  the 
company;  all  the  partners  should  be 
made  defendants  to  his  bill.  Dunbar 
V.  Buck,  6  Munf.  34. 

(c)    Where  One  of  Several  Joint  De- 
fendants Is  Principal. 

The  general  rule,  as  stated  above,  is 
modified  by  the  Code  of  Virginia,  § 
3298  (W.  Va.  Code,  ch.  126,  §  4),  which 
provides,  that  ''although  the  claim  of 
the  plaintiff  be  jointly  against  several 
persons,  and  the  set-off  is  of  a  debt  not 
to  all  but  only  to  a  part  of  them,  this 
section  shall  extend  to  such  set-off,  if 
it  appear  that  the  persons,  against 
whom  such  claim  is,  stand  in  the  rela- 
tion of  principal  and  surety,  and  the 
person  entitled  to  the  set-off  is  the 
principal."  Under  this  provision  it  has 
been  held,  that  in  an  action  on  a  bond 
against  three  defendants,  one  of  whom 
was"  the  principal,  and  the  other  two 
sureties,  the  defendants  may  set  off  a 
judgment  against  the  plaintiff  which 
has  been  assigned  to  the  principal 
alone.  Edmunds  v.  Harper,  31  Gratt. 
637;  Wartman  v.  Yost,  22  Gratt.  595; 
Choen  V.  Guthrie,  15  W.  Va.  100; 
Kinzie  v,  Riely,  100  Va.  709,  42  S.  E. 
672.     See  Hupp  v.  Hupp,  6  Gratt.   310. 

Surety  on  Joint  Bond  Sued  Alone. — 
In  an  action  on  a  bond  by  the  assignee 
in  bankruptcy  of  the  obligee,  against 
the  surety  alone  (the  principal  obligor 
being  a  bankrupt)  the  surety  may  plead 
as  a  set-off  an  account  due  by  the  obli- 
gee, which  has  been  assigned  to  the 
principal  obligor.  In  such  case  if  the 
principal  obligor  had  been  sued  it  is 
very  clear  that  he  might  have  relied 
upon  the  account  as  a  proper  offset 
against  the  bond  under  ch.  168,  §  4  of 
the  Virginia  Code  of  1873.      And     al- 


Set-Off,  Recoupment  and  Counterclaim 


259 


though  by  reason  of  his  bankruptcy, 
the  principal  is  not  sued,  his  surety  on 
the  bond  may  rely  upon  any  set-off 
which  his  principal  might  have  claimed 
had  the  suit  been  brought  against  him. 
Edmunds  v.   Harper,  31  Gratt.   637. 

Party  Offering  Set-Off  Must  Allege 
That  He  Is  Principal  in  Claim  Sued 
on. — If  the  person  who  files  a  plea 
of  set-off,  claims  the  benefit  of  the  ex- 
ception in  VV.  Va.  Code,  ch.  126,  §  4, 
his  plea  of  set-off  must  allege  that  he 
is  principal  and  the  other  defendants 
sureties  in  the  claim  sought  to  be  en- 
forced. And  if  he  does  not  file  a  plea, 
but  merely  a  specification  of  set-off 
under  this  statute,  he  must  allege  in 
the  specification  that  he  is  the  prin- 
cipal in  the  claim  sued  on  by  the  plain- 
tiff.    Choen  v.  Guthrie,  15  W.  Va.  100. 

(d)    Effect  of  Agreement. 

Although  joint  demands  cannot  be 
set  off  against  several  demands,  yet  the 
parties  by  agreement  may  place  the 
joint  demands  on  the  same  footing  as 
mutual  debts  due  it  the  same  right — 
that  is,  they  may  constitute  the  joint 
demands  valid  set-offs  against  the  sev- 
eral demands.  Perkins  v.  Hawkins,  9 
Gratt.  649.  See  Perkins  v.  Clements, 
1  Pat.  &  H.  141. 

(3)    Joint  and  Several  against  Several 
Demands. 

While  it  is  true  that  joint  demands 
can  not  be  set  off  against  several  de- 
mands, yet  a  demand  that  is  both  joint 
and  several  may  be  set  off  against  one 
that  is  several.  Where  the  parties  en- 
ter into  a  joint  and  several  undertak- 
ing, it  becomes  the  separate  debt  of 
each  as  well  as  the  joint  debt  of  them 
all.  Elliott  V,  Bell,  37  W.  Va.  834,  17 
S.   E.  399. 

Joint  and  Several  Bonds — Surety 
Sued  Alone — Set-Off  Due  Principal.— 
When  two  persons  execute  a  joint 
and  several  bond,  one  as  principal  and 
the  other  as  surety,  and  the  creditor 
elects  to  sue  the  surety  alone,  such 
surety  cannot  plead,  as  a  set-off,  a  de- 
mand    due    from    the    plaintiff    to    his 


principal  in  the  bond.  If  this  were  al- 
lowed, it  would  result  in  great  in- 
justice to  the  principal,  by  disposing 
of  his  rights  in  a  suit  to  which  he  is 
not  a  party.  Nor  can  ch.  126,  §  4,  of 
the  Code  of  West  Virginia  have  any 
application  to  such  a  case  as  this.  This 
statute  applies  only  to  the  case  where 
the  demand  set  out  in  the  declaration 
is  a  joint  demand  against  the  prin- 
cipal and  surety,  and  the  principal  has 
an  offset  against  the  plaintiff.  Balti- 
more, etc.,  R.  Co.  V.  Bitner,  15  W.  Va. 
455. 

(4)    Necessity  for  Debts  to  Be  Due  in 
Same  Right. 

(a)  In  General. 

In  order  to  enable  debts  to  be  set  off 
against  each  other,  they  must  be  due 
in  the  same  right,  4  Min.  Inst.  789; 
1  Bart.  Law  Pr.  509. 

(b)  Debts     Due     from     Persons     in 
Representative  Capacity. 

aa.    Agents. 

If  an  agent  sell  property  of  his 
principal,  and  take  an  order  on  a  third 
person  in  his  own  name,  the  order  is 
the  principal's  property;  and,  as  it  is 
an  assignment,  the  principal  may  com- 
pel the  third  person  to  pay  it,  he  hav- 
ing a  fund  in  his  hands;  and  the  third 
person  cannot  set  off  a  debt  of  the 
agent  due  him  against  the  order,  or, 
even  with  the  agent's  consent,  apply  it 
on  such  debt,  though  the  third  per- 
son knew  nothing  of  the  agency. 
Stevenson  v,  Kyle,  42  W.  Va.  229,  24 
S.  E.  886. 

Claims  Held  for  Collection.— De- 
fendant in  creditors'  suit  can  not  set  off 
notes  placed  in  his  hands  for  collec- 
tion, and  if  not  collected  to  be  re- 
turned to  the  owner,  and  which  never 
became  defendant's  property.  Ma- 
garity  v.  Succop,  90  Va.  561,  19  S.  E. 
260. 
bb.   Public  Officers. 

A  taxpayer  will  not  be  allowed  to 
set  off  the  sheriffs  personal  indebted- 
ness to  him,  against  the  taxes  due  the 
city,  county  or  district.     Humphreys  z». 
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Patton,     21     W.     Va.    220;    Miller    v. 
Wisener,  45  W.  Va.  59,  30  S.  E.  237. 

If  a  suit  be  brought  on  the  special 
bond  of  the  sheriff  as  a  collector  of 
school  taxes,  and  the  only  breach  of 
the  bond  alleged  by  the  plaintiff  is  the 
failure  of  the  sheriff  to  pay  over  the 
amount  which  he  was  indebted  to  the 
teacher's  fund,  the  defendants  can  not 
set  off  a  balance  which  they  claim  is 
due  to  the .  sheriff  from  the  building 
fund;  the  statute  requiring  the  two 
funds  to  be  kept  entirely  distinct,  and 
prohibiting  the  sheriff  from  making 
overpayments  from  the  building  fund. 
Board  of  Education  v.  Cain,  28  W. 
Va.   758. 

cc.    Guardians. 

Where  a  court  of  competent  juris- 
diction has  confirmed  the  final  account 
of  an  administrator,  and  by  its  decree 
directed  a  certain  sum  of  money  to  be 
paid  to  a  guardian  as  the  estate  of  his 
ward,  the  administrator  can  not  setoff 
against  the  amount  so  decreed  to  such 
guardian  a  debt  due  to  him  from  such 
guardian  in  his  individual  capacity. 
Shriver  v.  Garrison,  30  W.  Va.  456,  4 
S.   E.  660. 

The  court  will  not  allow,  much  less 
aid,  a  guardian  to  apply  the  estate  of 
his  ward  to  the  discharge  of  his  own 
individual  indebtedness.  Dobyns  v, 
Rawley,  76  Va.  537. 

dd.    Executors  and  Administrators. 

A  bond  taken  by  an  administrator 
for  the  proceeds  of  his  sales  of  his  in- 
testate's estate  is  to  be  looked  upon 
in  equity,  as  the  property  of  the  es- 
tate; at  least,  until  the  administrator's 
accounts  are  settled,  and  he  is  found 
in  advance  to  the  estate.  An  obligor 
in  such  a  bond  can  not  set  off  debts 
due  him  from  the  administrator  in- 
dividually, against  the  demand  on  the 
bond,  either  at  law  or  in  equity.  Pul- 
liam  V.   Winston,  5   Leigh   324. 

In  an  action  brought  by  an  adminis- 
trator upon  a  contract  made  with  him, 
as  such,  the  defendant  can  not  set  off 
a  demand  which  he  holds  against  the 


decedent.  To  allow  such  set-off  would 
involve  the  taking  of  an  account  of 
the  assets  of  the  estate  in  every  case 
in  which  the  personal  representative 
asserts  a  demand  on  behalf  of  the  es- 
tate; and  it  might  subject  such  per- 
sonal representative  to  a  devastavit  if 
he  made  a  mistake.  White  v.  Ban- 
nister, 1  Wash.  166;  Brown  v.  Garland, 
1  Wash.  221;  Pulliam  z/.  Winston,  5 
Leigh  324;  Washington  v.  Castleman, 
31   W.  Va.   832,  8   S.   E.   603. 

This  same  reason  would  prevent  the 
allowance  as  a  set-off,  in  an  action  by 
an  administrator,  of  a  claim  by  the  de- 
fendant as  one  of  the  distributees  of 
the  intestate's  estate.  Pulliam  v,  Win- 
ston, 5   Leigh  324. 

And  so,  in  an  action  of  assumpsit  by 
an  administrator  for  a  debt  due  to 
him  as  administrator,  the  defendant 
will  not  be  allowed  to  set  off  a  debt 
due  to  him  for  money  paid  as  surety 
for  the  intestate  since  his  death. 
Minor  v.  Minor,  8  Gratt.  1. 

But  in  an  action  by  a  personal 
representative,  if  the  contract  out  of 
which  the  debt  sued  on  arose,  was 
made  with  the  decedent  and  the  set-off 
was  acquired  before  his  death,  they 
may  be  set  off  against  each  other. 
Washington  v,  Castleman,  31  W.  Va. 
832,  8  S.  E.  603. 

Upon  a  contract  for  the  lease  of 
land,  made  by  the  lessor  in  his  life- 
time, for  a  term  of  years,  the  rent  ac- 
cruing upon  such  lease,  after  the  death 
of  the  lessor,  can  not  be  set  -off  by  a 
debt  due  to  the  tenant  from  the  les- 
sor at  the  time  of  his  death,  although 
the  estate  of  the  lessor  is  insolvent. 
Washington  v.  Castleman,  31  W.  Va. 
832,  8  S.  E.  603. 

Where  an  executor  as  surety  for  a 
distributee  has  paid  a  judgment  against 
the  latter,  the  former  is  entitled  to 
set  off  in  equity  the  amount  so  paid, 
against  the  distributive  share  of  said 
distributee.  Boyd  v.  Townes,  79  Va. 
118. 

In  suit  upon  a  bond  given  by  M. 
and  others  to  the  person  who  was  ad- 
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ministrator  of  the  estate  of  their  in- 
testate, for  the  amount  due  him  upon 
a  settlement,  they  can  not  set  off 
moneys  subsequently  received  by  him 
as  administrator,  the  claims  not  being 
in  the  same  character.  James  v. 
Johnston,    22    Gratt.    461. 

(5)  Set-OfiF  of  Equitable  against  Le- 
gal Demands. 

According  to  the  English  statute,  a 
defendant  can  not  avail  himself  of  a 
set-off  unless  he  has  the  l^gal  title 
thereto,  so  that  he  can  bring  an  ac- 
tion thereon  in  his  own  name.  This 
statute  requires  that  there  be  mutual 
debts  "between  the  plaintiff  and  the 
defendant,"  in  order  to  enable  them  to 
be  set  off  against  each  other.  But 
there  is  no  such  requirement  in  the 
Virginia  statute;  and  under  the  liberal 
construction  which  has  been  given  to 
the  Virginia  statute,  the  court  will 
look  to  the  real  and  not  to  the  nomi- 
nal parties  to  the  suit.  Hence  under 
the  Virginia  statute,  a  set-off,  if  valid 
in  other  respects,  will  not  be  rejected 
merely  because  the  defendant  has  only 
an  equitable  title  thereto.  Wartman 
V.  Yost,  22  Gratt.  595;  Edmunds  v. 
Harper,   31   Gratt.   637. 

(6)  Assignment  as  Affecttng^  Right  to 
Set-Off. 

(a)     Set-Off  against  Assignee. 

The  assignee  of  a  chose  in  action 
must  allow  all  just  offsets,  not  only 
against  himself,  but  against  the  as- 
signor before  notice  of  the  assignment 
was  given  to  the  defendant.  Clopton 
V.  Morris,  6  Leigh  278;  Ragsdale  v. 
Hag^y.  9  Gratt.  409;  Commercial  Bank 
r.  Cabell,  96  Va.  552,  32  S.  E.  53; 
Armcntrout  v.  Gibbons,  30  Gratt.  632; 
Gordon  v,  Rixcy,  86  Va.  853,  11  S.  E. 
562;  Mayo  v.  Giles,  1  Munf.  533.  See 
also,   Jameson  v,   Deshields,  3   Gratt.  4. 

Set- Off  Must  Be  Acquired  before 
Knowledge  of  the  Assignment. — When, 
in  a  suit  on  a  chose  in  action,  brought 
by  the  assignee  thereof,  the  debtor 
pleads,  as  a  set-off  thereto,  a  claim 
against    the  assignor,  such  set-off  will 


not  be  allowed  if  it  appears  that,  be- 
fore he  acquired  the  claim,  the  de- 
fendant had  notice  of  the  assignment, 
or  had  knowledge  of  such  facts  as 
were  sufficient  to  have  put  him  upon 
inquiry  as  to  it.  Ritchie  v.  Moore,  5 
Munf.  388,  7  Am.  Dec.  688;  Cockrane 
V.  Hyre,  49  W.  Va.  315,  38  S.  E.  554. 
See  Spillman  v,  Payne,  84  Va.  435,  4 
S.   E.  749. 

When  a  bank  of  circulation  has  as- 
signed all  its  property  to  a  trustee  for 
the  benefit  of  its  creditors,  a  debtor  of 
such  bank  can  not  set  off  against  his 
indebtedness,  notes  of  the  bank  ac- 
quired after  notice  of  such  assignment. 
And  the  same  is  true  where  the  notes 
are  acquired  after  such  debtor  has 
been  summoned  as  a  garnishee,  to  an- 
swer the  amount  of  his  indebtedness 
to  such  a  bank,  or  after  there  has  been 
a  decree  for  an  account  in  a  creditor's 
bill  against  such  a  bank.  Exchange 
Bank  v.  Knox,  19  Gratt.  739;  Saunders 
V.  White,  20  Gratt.  327;  Finney  v.  Ben- 
nett, 27  Gratt.  365;  Seamon  v.  Bank, 
4  W.  Va.  339;  Farmers'  BaiTk  v.  Get- 
tinger,  4  W.  Va.  305;  Farmers'  Bank 
V.  Willis,  7  W.  Va.  31. 

Assigned  Note. — An  assignment  by 
a  surviving  husband  of  a  note  which 
was  the  property  of  his  deceased  wife 
is  a  violation  of  the  rights  of  her  per- 
sonal representative,  and  amounts  to 
no  more  than  an  order  on  him,  when 
appointed,  in  favor  of  the  assignee,  for 
whatever  interest  he  may  have  in  its 
proceeds.  The  husband,  as  sole  dis- 
tributee of  his  wife,  is  entitled  to  net 
proceeds  of  the  note  after  the  pay- 
ment of  debts  and  costs  of  adminis- 
tration, but  if,  at  the  time  of  the  as- 
signiT  cnt,  he  is  indebted  to  the  maker, 
his  cssignee  can  stand  on  no  higher 
ground  than  he  does,  and  the  maker 
is  entitled  to  set  off  such  indebtedness 
against  his  liability  on  the  note.  Com- 
mercial Bank  v.  Cabell,  96  Va.  552,  32 
S.  E.  53. 

Set-Off  against  Overdue  Note.— A 
bona  fide  purchaser,  for  value,  of  an 
overdue    negotiable    instrument,    holds 
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it  subject  only  to  such  equities  as  at- 
tach to  the  instrument  itself  at  the 
time  of  the  transfer,  and  not  to  off- 
sets before  or  after  acquired,  of  which 
he  has  no  notice.  Davis  v,  Noll,  38 
W.  Va.  66,  17  S.  E.  791. 

The  transfer  of  an  overdue  nego- 
tiable note,  with  the  fraudulent  intent 
to  delay,  hinder,  and  defraud  the 
maker  of  such  note  out  of  a  just  offset, 
is  void  as  to  such  offset,  under  the 
laws  of  this  state,  unless  made  to  a 
bona  fide  purchaser,  for  value,  with- 
out notice  of  such  intent.  Davis  v. 
Noll,   38   W.  Va.   66,  17  S.   E.   791. 

A  set-off  between  the  maker  and  the 
payee,  acquired  after  the  transfer  of 
such  overdue  note,  though  acquired 
without  notice  of  the  transfer,  can  not 
be  set  off  against  the  holder.  Dav's 
V,  Miller,  14  Gratt.  1;  Exchange  Bank 
V.  Knox,  19  Gratt.  739,  747.  See  also, 
Smith  V,  Lawson,  18  W.  Va.  212,  224. 

Payments  Made  by  One  Member  of 
Firm,  for  Firm,  Sct-Off  against  As- 
signed Note  Pa3rable  to  Firm, — H.  & 
N.  are  merchants  and  partners.  H. 
sells  out  to  M.;  and  the  new  firm  un- 
dertakes to  pay  the  debts  of  the  first. 
H.  becomes  indebted  to  the  new  firm, 
for  which  he  executes  his  bond  with 
two  sureties;  and  this  bond  is  as- 
signed for  value  to  A.  The  new  firm 
afterwards  fails,  and  the  partners  are 
insolvent,  leaving  debts  of  the  old  firm 
unpaid  to  a  larger  amount  than  the 
bond  of  H.,  and  H.  pays  them.  It 
was  held,  that  H.  is  entitled  in  equity, 
to  set  off  against  his  bond  in  the 
hands  of  the  assignee,  the  debts  of 
the  old  concern  of  H.  &  N.,  which 
M.  &  N.  were  bound  to  pay,  and 
which  H.  had  paid.  Hupp  v.  Hupp,  6 
Gratt.  310. 

Pleading  Set-Off  Held  against  As- 
signor.— In  debt  on  an  assigned  bond, 
the  assignee  being  plaintiff,  if  the  de- 
fendant pleads  that  he  has  paid  the 
debt  to  the  plaintiff  (without  plead- 
ing payment  to  the  assignor  before 
notice  of  the  assignment),  it  is  not  al- 
lowable to  give  in  evidence  any  set-off 


against,    or    payment   to    the   assignor. 
Hatcher  v,  Cabell,  6  Rand.  353. 

(b)    Set-Off  by  Assignee. 

The  defendant's  set-off  may  consist 
not  only  of  counter  demands  of  the 
defendant  himself  against  the  obligor, 
but  also  of  demands  of  third  persons 
against  the  obligor  which  the  defend- 
ant may  have  acquired  by  assignment. 
In  order  to  enable  the  defendant  to 
set  up  these  claims  of  third  persons 
against  the  obligor,  he  must  show  that 
he  is  the  owner  thereof.  But  if  he 
can  do  this,  the  fact  that  he  acquired 
his  title  knowing  that  the  obligor  was 
insolvent,  and  with  the  express  pur- 
pose of  using  the  demand  as  a  set-off, 
is  immaterial.  Clopton  v.  Morris,  6 
Leigh  278;  Dickey  v.  Smith,  42  W.  Va. 
805,  26  S.  E.  373;  Wartman  v,  Yost,  22 
Gratt.  595. 

Thus,  where  the  obligor  in  a  bond 
enters  into  an  agreement  with  a  third 
person,  whereby  such  third  person  as- 
signs to  him  a  bond  of  his  obligee,  and 
said  obligor  gives  his  note  to  this  third 
person    for   the   amount   of   the    bond; 
and  at  the  time  of  this  agreement  both 
parties   know   that   the   obligee   in    the 
first-mentioned  bond  is  insolvent,   and 
their    express    purpose    is    to    use    the 
assigned  bond  as   an  offset;   and  it    is 
agreed   between   them   that   if,   by    rea- 
son of  any  law  unknown  to  them,   the 
assignment  should  turn  out  to  be  ille- 
gal, and  said  obligor  should  be  unable 
to   use  it  as   an   offset,   the  agreement 
is  to  be  of  no  effect;  and  previous   to 
this  agreement  the  bond  against  which 
the  assigned  bond  was   to  be  used    as 
an  offset  had  been  assigned  to  a  third 
party  but  the  above  agreement  is  made 
without  knowledge  of  this  assignment. 
Held,  that  the  assigned  bond  is  a  valid 
offset.     Clopton  v.  Morris,  6  Leigh  278. 

Consideration  for  Assignment.  — 
Where  a  defendant  offers  as  an  offset, 
a  claim  against  the  plaintiff,  which  he 
has  obtained  by  assignment,  the 
amount  paid  therefor,  if  anything,  is 
a    matter   between    the    defendant     and 
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his  assignor,  with  which  the  plaintiff 
has  nothing  to  do  if  he  justly  owes  the 
claim.  Dickey  v.  Smith,  42  W.  Va. 
805,  26   S.   E.  373. 

At  What  Time  Assignment  Must  Be 
Obtained.— The  rule  under  the  Vir- 
ginia statute,  is  to  allow  offsets  ac- 
quired at  any  time  before  the  trial, 
but  not  so  as  to  destroy  the  plaintiff's 
right  of  action  and  entitle  the  defend- 
ant to  costs.  If,  therefore,  after  suit 
brought,  the  defendant  buys  bonds  due 
by  the  plaintiff,  though  he  may  use 
them  as  an  offset  on  the  trial,  there 
will  be  a  judgment  for  costs  against 
him.  Hudson  v,  Johnson,  1  Wash. 
10;  Allen  v.  Hart,  18  Gratt.  722.  See 
Ritchie  v.  Moore,  5  Munf.  388,  395,  7 
Am.  Dec,  688. 

But  sec  Alexander  r.  Morris,  3  Call 
89,  and  Dangerfield  v,  Rootes,  1  Munf. 
529,  where  it  is  held,  that  it  is  im- 
proper for  a  debtor  after  suit  brought 
against  him,  to  buy  up  claims  against 
his  creditor  in  order  to  discount  them, 
especially  when  purchased  at  an  un- 
derrate. 

In  Dickey  v.  Smith,  42  W.  Va.  805, 
26  S.  E.  373,  it  was  held,  that  the  de- 
fendant was  entitled  to  set  off  a  bona 
fide  claim,  assigned  to  him  at  any 
time  before  the  commencement  of  the 
suit. 

Set-Off  of  Claim  Known  to  Have 
Been  Previously  Assumed  by  Others. 
— R.  obtained  an  assignment  of  a 
bond  executed  by  P.  S.  &  Co.  of  which 
firm  he  was  a  member  which  their 
agent  received  in  part  payment  of 
lands,  but  before  said  assignment,  the 
firm  of  R.  S.  &  Co.,  of  which  R.  was 
also  a  member,  had  assumed,  for 
value,  payment  of  the  bond,  of  which 
he  was  bound  to  take  notice.  It  was 
held,  that  R.  was  not  entitled  to  a 
credit  of  the  bond  against  the  pur- 
chase money  of  said  lands.  Ross  v. 
Pleasants,  Wythe  10. 

c    Accrual  of  Defendant's  Demand. 

In    General — ^When   a    party     relies 
upon    the  plea,  the  set-off  must  be  in 


such  a  condition  and  of  such  a  char- 
acter as  that  the  court  may  appro- 
priate it  to  the  demand.  Ashworth  v. 
Tramwcll,  102  Va.  852,  857,  47  S.  E. 
1011. 

Though  no  action  lies  for  clerks* 
fees,  till  they  shall  be  put  into  an  of- 
ficer's hands  for  collection,  and  he  has 
returned  that  they  can  not  be  levied 
by  distress,  yet  the  clerk  may  set 
them  off  against  an  action  on  his  bond 
to  the  party  from  whom  they  are  due. 
Craigen  v,  Lobb,  12   Leigh  627. 

A  grantor  conveyed  land  whereon 
there  was  a  mortgage  which  the  gran- 
tee received  credit  for  and  which  he 
promised  in  writing  to  satisfy.  Later 
the  grantor  repurchased  part  of  the 
land  and  gave  his  bond  for  the  price 
of  the  part  repurchased.  The  grantee 
died  without  having  paid  the  mortgage 
and  his  property,  which  was  ample  to 
pay  all  his  debts  including  the  mort- 
gage assumed  by  him,  descended  to  a 
surety  for  the  mortgage  debt.  In  a 
suit  to  recover  a  deficiency  in  the 
mortgage  debt,  the  court  held,  that  as 
the  grantee  had  not  paid  the  mortgage 
debt  and  could  not  therefore  give  good 
title  to  the  land  repurchased  by  the 
grantor,  the  bond  given  by  the  grantor 
on  said  repurchase  never  became  due 
and  the  surety  was  not  entitled  to  set 
off  the  amount  thereof  against  the 
vendees  undertaking  to  pay  the  mort- 
gage debt.  Francisco  v.  Shelton,  85 
Va.  779,  8  S.   E.  789. 

In  a  suit  by  an  executor  the  defend- 
ant can  not  claim  as  a  set-off  demands 
against  the  testator  acquired  since  his 
death.  It  can  not  be  told  in  advance 
of  a  settlement  of  his  estate,  what  pro- 
portion of  his  debts  his  estate  will  pay, 
and  the  executor's  suit  will  not  be  de- 
layed to  ascertain  that  fact.  Ashworth 
V.  Tramwell,  102  Va.  852,  47  S.  E.  1011. 

Set-Off  Accrumg  after  Commence- 
ment of  Action. — The  rule  in  England 
is,  that  set-offs  relied  on  as  defense 
must  have  been  due  to  the  defendant 
at  the  time  of   the  commencement  o£ 
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the  suit;  but  the  uniform  practice  un- 
der the  Virginia  and  West  Virginia 
statutes,  is  to  allow  all  offsets  up  to 
the  time  of  trial.  Trimyer  v.  Pollard, 
5  Gratt.  460;  Allen  v.  Hart,  18  Gratt. 
722;  Wheeling  Bridge,  etc.,  Co.  v. 
Cochran,  68  Fed.  141;  Turberville  v. 
Self,  4  Call  580. 

Award,  of  date  posterior  to  the  dis- 
tress, finding  a  balance  due  to  the 
plaintiff,  may  be  discounted  at  the  trial, 
against  the  rent.  Turberville  v.  Self, 
4   Call  580. 

Set-OfiF  of  Note  by  Assignee  against 
Assignor — Necessity  for  Reasonable 
Diligence. — It  has  been  held,  that  the 
assignee  of  a  note  can  not  offer  it  as 
a  set-off  in  a  suit  brought  against  him 
upon  an  independent  transaction  by  the 
assignor  thereof,  until  he  has  used  rea- 
sonable diligence  to  collect  the  amount 
thereof  from  the  maker  of  the  note. 
Mandeville  v.  Patton,  3  Call  9. 

Performance  of  Conditions  Prece- 
dent.— A  firm  contracts  with  a  lumber 
company  on  the  1st  day  of  May,  1879, 
to  deliver  on  the  banks  of  a  certain 
stream,  secure  from  high  water,  and  at 
a  convenient  place  to  roll  into  the 
same,  and  below  a  certain  milldam, 
from  two  to  five  hundred  thousand  feet 
of  black  walnut  timber,  to  be  of  certain 
specified  dimensions,  and  said  lumber 
company  agrees  to  pay  therefor  $12.50 
per  M.,  and  to  scale  up  and  pay  for 
same  when  four  or  five  hundred  dol- 
lars' worth  shall  have  been  hauled  in, 
and  it  shall  be  notified  thereof;  $200  of 
which  purchase  money  was  paid  down, 
and  $300  by  check  in  thirty  days  there- 
after. The  said  lumber  company,  hav- 
ing received  no  portion  of  said  timber, 
brought  an  action  of  assumpsit  to  re- 
cover the  $500  so  paid  from  said  firm, 
which  claim  said  firm  seeks  to  set  off 
by  filing  a  claim  for  9,000  feet  of  wal- 
nut lumber  at  the  contract  price  of 
$12.50  per  M.,  aggregating  $112.50. 
The  law  requires,  as  a  condition  prece- 
dent to  the  recovery  of  said  set-off,  a 
compliance  with  thf  terms  of  said 
agreement,  not  only  as  to  the  time  and 


place  of  delivery,  but  as  to  the  dimen- 
sions and  quality  of  the  lumber;  and 
the  court  should  so  instruct  the  jury, 
if  required.  Greenbrier  Lumber  Co.  v. 
Ward,   36   W.   Va.   573,  15   S.   E.   89. 

6.  Necessity   for    Defendant   to    Plead 

Set-OfiF. 

The  defendant  has  his  election  ei- 
ther to  avail  himself  of  his  demand 
against  the  plaintiff  by  way  of  set-oflf, 
or  to  reserve  it  for  a  separate  suit. 
That  is,  the  statutes  of  set-off  are  not 
compulsory.  Kennedy  v.  Davisson,  46 
W.  Va.  433,  33  S.  E.  291;  Morgan  v. 
Carson,  7  Leigh  238.  See  Lewis  v. 
Long,  3   Munf.   136,  146. 

On  the  28th  day  of  March,  1898,  S. 
brought  his  action  against  T.  before  a 
justice,  on  a  store  account  for  $2.60. 
On  the  same  day  T.  paid  to  the  justice 
the  $2.60  and  costs,  and  the  action  was 
dismissed,  and  at  the  same  time  T. 
commenced  his  action  against  S.  for 
$100  loaned  money.  S.  answered  the 
action  of  T.  that  as  the  claim  of  plain- 
tiff existed  at  the  time  the  action  of 
S.  was  brought,  and  plaintiff  failed  to 
assert  same  in  said  action  as  a  set-off 
or  otherwise  he  was  precluded  under 
§  55,  ch.  50,  Code,  from  maintaining 
his  action  for  its  recovery.  It  was 
held,  that  neither  of  the  claims  having 
been  litigated  to  final  judgment,  the 
claim  of  T.  is  not  affected  by  §  55,  ch. 
50,  W.  Va.  Code,  which  provides  that 
"If  the  defendant,  at  the  time  the 
plaintiff's  action  is  commenced  has  any 
credit  or  set-off  or  claim  to  allege  in 
defense  or  reduction  of  the  plaintiffs 
demand,  and  be  personally  served  with 
process  in  the  suit,  or  appear  and  an- 
swer the  action  he  shall  produce  the 
same  with  his  evidence  in  support 
thereof  in  the  cause  or  be  forever  pre- 
cluded from  maintaining  any  action 
for  the  recovery  thereof."  Turk  v. 
Shein,  55  W.  Va.  466,  470,  47  S.  E.  253. 

7.  Procedure. 

a.  Plea. 

Where  in  an  action  upon  a  contract 
the  defendant  enters  a  plea  of  set-ofF 
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upon  the  grounds  that  the  plaintiff  has 
broken  his  contract,  the  plea  must 
state  facts  which  show  a  breach  of  the 
contract  by  the  plaintiff  and  which 
would  entitle  him  to  damages  in  an  in- 
dependent action.  Mason  v.  Harper's 
Ferry   Bridge  Co.,  28  W.  Va.  639. 

b.  Specification  of  Set-Ofif. 
(1)    Necessity  of   Specification. 

Va.  Code,  §  3298  provides:  "In  a 
suit  for  any  debt  the  defendant  may 
at  the  trial  prove,  and  have  allowed 
against  such  debt,  any  payment  or  set- 
off which  is  so  described  in  his  plea 
or  in  an  account  filed  therewith,  as  to 
give  the  plaintiff  notice  of  its  nature, 
but  not  otherwise."  W.  Va.  Code,  ch. 
126,  §  4.  Rice  v.  Annatt,  8  Gratt.  557; 
Johnson  v.  Jennings;  10  Gratt.  1,  60 
Am.  Dec.  323;  Botetourt  County  v: 
Burger,  86  Va.  530,  10  S.  E.  264;  Rich- 
mond City,  etc.,  R.  Co.  v.  Johnson,  90 
Va.  775,  20  S.  E.  148;  Chevront  v. 
Bee,  44  W.  Va.  103,  28  S.  E.  751. 

The  word  "set-off,"  in  this  section, 
necessarily  includes  the  word  "recoup- 
ment," in  so  far  as  it  requires  a  descrip- 
tion of  the  sums  to  be  recouped;  but 
the  right  of  recoupment  does  not  de- 
pend on  the  statute,  for  it  existed  at 
common  law,  before  the  law  of  set- 
offs was  enacted.  Chevront  v.  Bee,  44 
W.  Va.   103,  28  S.   E.   751. 

No  Account  Filed— Evidence  of  Set- 
Off  Inadmissible. — If  a  case  is  tried  by 
a  jury  on  issues  joined  and  a  plea  of 
set-off  not  in  writing  has  been' entered 
on  the  record  as  filed,  to  which  there 
does  not  appear  to  be  any  replication, 
and  no  bill  of  particulars  is  filed  with 
the  plea  of  set-off  at  any  time  before 
the  trial,  the  failure  to  make  up  the 
issue  on  the  plea  of  set-off  is  no  ground 
for  setting  aside  the  verdict,  as  no  evi- 
cU  Tice  coul'^  have  been  offered  on  such 
plea  in  th'  absence  of  a  bill  of  partic- 
ulars even  if  issue  had  been  joined  on 
the  plea.  First  Nat.  Bank  v.  Kimber- 
lands,  16  W.  Va.  555. 

Plea  of  Conditions  Performed. — In 
an    action   on   a   bond   with   collateral 


conditions,  where  the  only  plea  is  "con- 
ditions performed"  the  defendant  is 
not  entitled  to  prove  a  set-off.  He 
must  either  plead  specially  his  set-off 
or  file  an  account  thereof  with  his 
plea.  Botetourt  County  v.  Burger,  86 
Va.  530,  10  S.   E.   264. 

Nil  Debet. — Under  a  plea  of  nil 
debet  the  defendant  can  not  introduce 
evidence  of  payment  or  set-off,  unless 
such  payment  or  set-off  be  so  plainly 
and  particularly  described  in  an  ac- 
count filed  therewith,  as  to  give  the 
plaintiff  notice  of  its  nature.  Rich- 
mond City,  etc.,  R.  Co.  v.  Johnson,  90 
Va.   775,  20  S.   E.  148. 

Proof  That  Part  of  Debt  Was  Not 
Owing — No  Necessity  for  Account. — 
In  an  action  of  assumpsit  for  various 
sums  of  money  lent  to  or  paid  for  the 
plaintiff's  intestate,  though  payments 
or  set-offs  can  not  be  proved  without 
an  account  of  such  payments  or  set- 
offs filed,  yet  the  defendant  may  prove 
that  the  money  sued  for  or  any  part 
of  it  was  not  lent  to  or  advanced  for 
the  intestate,  but  was  paid  out  of 
money  of  the  intestate  in  the  hands  of 
the  plaintiff.  Johnson  v.  Jennings,  10 
Gratt.  1,  60  Am.  Dec.  323.  And  see 
Rice  V.  Annatt,  8   Gratt.   557. 

Prior  to  Reyisal  of  1819.— Under  the 
law  as  it  stood  prior  to  the  revisal  of 
1819  it  was  the  practice  to  allow  set- 
offs to  be  given  in  evidence  under  the 
pleas  of  nil  debet  and  non  assumpsit 
without  previous  notice.  Jones  v. 
Logwood,  1  Wash.  42.  See  Lewis  v. 
Long,  3  Munf.  136;  5  Rob.  Pr.  1000;  2 
Tuc.   Com.   108. 

General  Plea  of  Payment.— If  a  de- 
fendant plead,  as  a  set-off,  an  obliga- 
tion of  the  plaintiff,  commonly  called 
a  single  bill,  assigned  to  him  by  a  third 
person,  and  also  a  general  plea  of  pay- 
ment, and  the  writing  produced  appear 
not  to  be  an  obligation,  but  a  promis- 
sory note,  which  is  proved  to  have 
been  executed  by  the  plaintiff;  it  ought 
to  be  received  as  evidence  on  the  sec- 
ond, though  not  on  the  first  plea. 
Anderson  v,  Bullock,  4  Munf.  442. 
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(a)  Sufficiency  of  Specification. 

Must  Give  Plaintifif  Notice  of  Na- 
ture of  Set-Off.-— The  purpose  of  the 
law  in  permitting  specifications  of  set- 
off to  be  filed  was  not  to  afford  the 
defendant  an  opportunity  to  surprise 
the  plaintiff  by  failing  to  give  the  plain- 
tiff as  full  notice  of  the  nature  of  the 
set-off  as  would  have  been  done  in  a 
plea  of  set-off,  but  only  to  dispense 
with  the  filing  of  a  formal  plea.  This 
section,  ch.  126,  §  4,  of  the  Code  of 
West  Virginia,  requires  that  the  speci- 
fication of  the  set-off  shall  be  so  de- 
scribed in  the  account  as  to  give  the 
plaintiff  notice  of  its  nature;  and  if 
this  be  not  done,  the  statute  forbids 
the  set-off  insufficiently  described  to 
be  proven  at  the  trial.  Choen  v,  Guth- 
lie,   15  W.   Va.    100. 

Effect  of  Specification  Calling  Set- 
offs Pa3rment8  and  Vice  Versa. — 
Where  the  items  of  an  account  filed 
with  a  plea  of  payment,  or  with  a  plea 
under  which  payment  may  be  proved, 
as  nil  debet,  are  so  described  as  to 
give  the  plaintiff  notice  of  their  char- 
acter, the  defendant  may  show  either 
payments  or  set-offs.  If  the  nature  of 
the  item  be  distinctly  stated,  the  stat- 
ute is  complied  with,  though  the  item 
be  wrongly  denominated.  Langhorne 
V.  McGhec,  103  Va.  281,  49  S.  E.  44; 
Allen  V.  Hart,  18  Gratt.  722,  734. 

Where  the  items  of  an  account  filed 
with  a  plea  of  payment,  or  with  a  plea 
under  which  payment  may  be  proved, 
as  nil  debet,  are  so  described  as  to 
give  the  plaintiff  notice  of  their  char- 
acter, the  defendants  ought  not  to  be 
deprived  of  the  right  to  show  that  such 
items,  or  any  of  them,  are  payments, 
because  they  are  described  generally 
in  the  account  filed  as  an  account  of 
offsets.  Langhorne  v,  McGhee,  103 
Va.  281,  286,  49   S.   E.  44. 

In  the  case  of  Trimyer  v.  Pollard,  5 
Gratt.  460,  all  the  items  in  the  account 
filed  were  described  as  offsets,  yet  the 
court  held,  that  an  item  in  the  account 
so  described,  which  appeared  to  be  a 
pa3rment  and  not  a   set-off,   should  be 


treated  as  a  payment.  In  so  holding, 
Judge  Allen  (pp.  475,  476)  said:  "The 
items  are  distinctly  stated,  and  if  from 
that  statement  it  appears  that  any  one 
of  the  items  consisted  of  a  payment 
and  not  an  offset,  the  general  descrip- 
tion of  the  account  as  an  account  of 
offsets  ought  not  to  affect  the  rights  of 
the  parties.  The  notice  of  the  items 
is  to  be  obtained  from  the  face  of  the 
account,  and  if  the  nature  of  it  is 
there  distinctly  stated,  the  statute  is 
complied  with."  Langhorne  v.  Mc- 
Ghee,  103   Va.  281,  287,  49   S.   E.   44. 

Promissory  Note  Filed  with  Plea. — 
In  an  action  of  assumpsit  the  defend- 
ant pleaded  non  assumpsit,  and  wishing 
to  avail  himself  of  a  set-off,  he  filed 
with  his  plea  the  note  in  writing  which 
was  the  subject  'of  the  set-off.  This 
was  held,  to  be  a  substantial  if  not  a 
literal  compliance  with  the  statute, 
which  requires  that,  where  a  set-off  is 
not  specially  pleaded  an  account  be 
filed  "stating  distinctly  the  nature  of 
the  set-off  and  the  several  items 
thereof."  The  object  of  this  requisi- 
tion is  to  give  the  plaintiff  full  notice 
of  the  character  of  the  set-off;  and  in 
cases  where  the  set-off  consists  of  a 
single  item  such  as  a  promissory  note, 
to  file  the  note  itself  with  the  plea,  is 
to  give  the  best  notice  that  can  be 
given.     Bell  v.  Crawford,  8  Gratt.  110. 

Additional  Account  of  Offsets. — The 
defendant  may  have  leave  to  file  an  ad- 
ditional account  of  set-offs  whenever 
justice  requires  it,  if  delay  be  not 
thereby  occasioned,  or  a  good  reason 
be  shown  for  not  having  done  so 
sooner.  And  if  the  plaintiff  obtains 
leave  to  amend  his  declaration,  as  de- 
fendant is  entitled  to  a  continuance, 
,  there  can  be  no  objection  to  the  filing 
of  the  additional  account  on  the  ground 
of  delay.  Perkins  v.  Hawkins,  9 
Gratt.  649. 

How  Sufficiency  Questioned.— The 
proper  method  of  raising  the  question 
whether  a  specification  of  set-off  is 
sufficient,  is  by  moving  to  exclude  from 
the  jury  the  evidence  offered  thereun- 
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dcr,  and  it  is  irregular  to  demur  to 
such  a  specification  of  set-oflF.  But  if 
a  formal  plea  of  set-oflF.  is  filed  the 
proper  method  of  testing  its  sufficiency 
is  by  demurrer.  Choen  v.  Guthrie,  15 
W.  Va.  100. 

€.  Replication. 

G.  took  the  oath  of  insolvency  at 
the  suit  of  P.  and  surrendered  a  bond 
on  H.  The  sheriff  brought  a  suit  on 
this  bond  against  H.  who  pleaded  as 
offsets  two  judgments  which  he  had 
recovered  against  G.,  upon  bonds 
which  had  been  assigned  to  him.  He 
had  sued  G.  upon  these  bonds  before 
G.  took  the  oath  of  insolvency,  but 
the  judgments  were  not  recovered  un- 
til after  the  oath  was  taken,  but  be- 
fore the  suit  brought  against  him  by 
the  sheriff.  The  plaintiff  replied  in  the 
form  of  the  statute,  sess.  Acts,  1844, 
p.  54,  that  the  judgments  were  usuri- 
ous; and  the  defendant  demurred.  It 
was  held,  that  the  statute,  though  in 
terms  applicable  only  to  a  plea,  can 
not  be  set  up  to  the  judgments,  and 
they  are  valid  offsets;  there  being  no 
fraud  in  the  procurement  of  them. 
Hope  V.  Smith,  10  Gratt.  221. 

d.  Statute  of  Limitations. 

See  the  title  LIMITATION  OF 
ACTIONS,  vol.  9,  p.  429. 

Manner  of  Raising  Defense. — Gener- 
ally, see  the  title  LIMITATION  OF 
ACTIONS,  vol.  9,  p.  442. 

As  to  objection  by  exception  to  com- 
missioner's report,  see  the  title  LIMI- 
TATION OF  ACTIONS,  vol.  9,  p. 
445. 

Right  of  Assignee  to  Plead  Statute. 
—See  the  title  LIMITATION  OF  AC- 
TIONS, vol.  9,  p.  441. 
e.  Defendant  Becomes  PlaintifiF  as  to 
Set-OfiF. 
A  defendant  who  files  a  plea  or  ac- 
count of  set-off  is  deemed  to  have 
brought  an  action  at  the  time  of  filing 
such  plea  or  account,  against  the  plain- 
tiff. Va.  Code,  §  3303.  Craigen  v. 
Lobb,  12  Leigh  627;  Black  v.  Thomas, 
21    W.  Va.  709,  711;  Botetourt  County 


V,  Burger,  86  Va.  530,  10  S.  E.  264; 
Swann  v.  Deem,  4  W.  Va.  368. 

Set-OfiF  in  Action  by  County— -When 
Allowed. — When  one  is  sued  by  a 
county  he  can  not  set  off  a  claim 
against  the  county  which  has  not  been 
presented  to  the  board  of  supervisors 
and  allowed  by  them  or  by  the  county 
court  on  appeal,  in  accordance  with  §§ 
838,  843,  844,  of  the  Virginia  Code. 
The  county,  as  a  political  subdivision 
of  the  state,  can  only  be  sued  in  the 
manner  prescribed  by  law,  and  the  fil- 
ing of  a  set-off  is  (by  §  3303  of  the 
Code)  equivalent  to  bringing  a  suit 
for  the  amount  thereof.  Botetourt  Co. 
V.  Burger,  86  Va.  530,  10  S.  E.  264. 

No  Account  of  Set-OfiF  Filed— Not 
Deemed  to  Have  Brought .  Action. — 
When  no  specification  of  set-offs  is 
filed  by  the  defendant  with  his  plea, 
he  can  not  be  held  to  have  brought  an 
action  against  the  plaintiff  for  any  de- 
mand; and  the  plaintiff's  demand  as  de- 
scribed in  his  declaration  and  bill  of 
particulars,  is  the  only  matter  of  dis- 
pute arising  in  the  cause.  Conse- 
quently on  a  submission  of  such  case 
to  arbitration  the  only  matter  sub- 
mitted is  the  plaintiff's  demand. 
Swann  v.  Deem,  1  W.  Va.  368. 

Defendant  Occupies  Position  of 
PlaintifiF. — A  defendant  who  claims 
damages  by  way  of  set-off  to  the  plain- 
tiffs demand  occupies  the  attitude  of 
a  plaintiff,  and  must  either  prove  di- 
rectly the  items  of  damage  claimed,  or 
established  facts  from  which  the  court 
can  deduce,  with  reasonable  certainty, 
the  amount  of  damage  sustained.  Bris- 
tol, etc.,  R.  Co.  V.  Bullock  Electric  Mfg. 
Co.,  101  Va.  652,  44  S.  E.  892. 

A  receipt  or  assignment  of  a  bond 
offered  as  a  set-off  must  be  proved  at 
the  trial.  Turberville  v.  Self,  4  Call 
580. 

And  if  a  discount  or  set-off  be 
claimed  in  such  manner  that  part  only 
can  with  propriety  be  allowed,  it  is 
incumbent  upon  the  claimant  to  sepa- 
rate the  admissible  from  the  objection- 
able parts;  otherwise  the  whole  should 
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be     rejected.     Rootes    v.    Wellford,  4 
Munf.   215. 

£.   Right   of   Defendant  to  Proceed  to 
Trial  in  Absence  of  Plaintifif. 

A  defendant,  who  has  filed  a  set-off 
or  counterclaim  may  proceed  to  trial 
though  the  plaintiff  fail  to  appear  or 
dismisses  his  action.  W.  Va.  Code, 
ch.  50,  §  66;  Buena  Vista  Freestone 
Co.  V.  Parrish,  34  W.  Va.  652,  12  S. 
E.    817. 

g.    Effect    of    Plaintiff's    Inability    to 
Prove    Counter    Set-Off. 

The  inability  of  a  plaintiff  to  prove 
as  counter  set-offs  credits  against  the 
defendant's  set-off,  is  no  ground  for 
rejecting  the  latter.  Armstrong  v. 
Henderson,  99  Va.  234,  37  S.  E.  839. 

h.  Judgment. 

(1)  Recovery  Over  against  Plaintiff. 

Where  the  defendant  has  filed  an  ac- 
count of  set-off  "the  jury  shall  ascer- 
tain the  amount  to  which  the  defend- 
ant is  entitled  and  apply  it  as  a  set-off 
against  the  plaintiff's  demand,  and  if 
the  said  amount  be  more  than  the 
plaintiff  is  entitled  to,  shall  ascertain 
the  amount  of  the  excess,  including 
principal  and  interest.  Judgment  in 
such  case  shall  be  for  the  defendant 
against  the  plaintiff  for  said  excess, 
with  interest  from  the  date  of  the 
judgment  till  payment."  W.  Va.  Code, 
ch.  126,  §  9.  Black  v.  Thomas,  21  W. 
Va.  709,  711;  Swann  v.  Deem,  4  W. 
Va.   368;   Va.   Code,  §   3304. 

Recovery  Over  by  Defendant  — 
Form  of  Verdict. — Tn  an  action  of  as- 
sumpsit, where  the  defendant  pleads 
payment  and  files  with  his  plea  a  spec- 
ification of  set-off,  exceeding  in 
amount  the  demand  of  the  plaintiff, 
the  form  of  the  verdict  should  be;  that 
tlie  jury  find  for  the  plaintiff  the 
amount  of  his  claim,  and  find  for  the 
defendant  the  amount  of  his  set-off; 
and  if  the  latter  exceed  the  former,  the 
jury  should  specify  that  the  verdict 
found  for  the  defendant  was  the 
amount    to    which    he   was    entitled    in 


excess  of  the  plaintiffs  demand.  But> 
where  the  jury  by  its  verdict  finds 
simply  a  gross  sum  for  the  defendant, 
such  verdict  must  be  interpreted  as  a 
finding  that  the  set-offs  of  the  defend- 
ant exceeded  the  amount  to  which  the 
plaintiff  was  entitled  by  the  sum  so 
found;  and  such  verdict  is  not. ambig- 
uous or  uncertain.  Black  v.  Thomas, 
21  W.  Va.  709;  W.  Va.  Code,  ch.  126, 
§  9;  2  Bart.  Law  Pr.  706. 

(8)  As  Res  Adjudicata. 

If  the  defendant  plead  his  set-off  the 
judgment  is  conclusive  upon  it.  And 
when  a  defendant  is  prevented  by  acci- 
dent, surprise  or  other  cause  from 
proving  his  set-off,  the  proper  prac- 
tice is  for  him  to  withdraw  it  in  order 
that  the  judgment  may  not  be  a  bar 
to  an  action  for  the  amount.  And  the 
defendant  who,  under  such  circum- 
stances, should  suffer  a  judgment  to  be 
obtained  against  him  without  with- 
drawing his  set-off  would  be  no  more 
entitled  to  relief  in  equity  against  the 
judgment  on  the  ground  of  accident 
or  surprise,  than  a  plaintiff  would  be 
entitled  to  like  relief  on  a  like  ground, 
who  had  failed  to  suffer  a  nonsuit. 
Hudson  V.  Kline,  9  Gratt.  379;  Ken- 
nedy V.  Davisson,  46  W.  Va.  433,  33 
S.  E.  291. 

After  a  final  decree  in  a  chancery 
suit  brought  in  a  court  of  competent 
jurisdiction  in  another  state,  decreeing 
to  the  several  members  of  a  partner- 
ship the  amounts  due  to  each  of  them 
respectivelj',  the  rights  of  the  said  par- 
ties in  regard  to  the  matters  embraced 
in  said  suit,  are  concluded  by  such  de- 
cree. And  if  one  of  the  partners  col- 
lect the  amount  decreed  to  one  of  his 
copartners,  and  be  sued  by  such  co- 
partner in  this  state  to  recover  the 
same,  such  defendant  will  not  be  per- 
mitted to  set  off  against  said  demand 
any  debt  or  claim  held  by  him  before 
such  final  decree  arising  out  of  such 
partnership,  which  was  or  might  have 
been  settled  thereby.  Hunter  v.  Stew- 
art, 23  W.  Va.  549. 
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8.  Waiver  of  Set-OfiF. 

S.  being  indebted  to  M.,  afterwards 
obtains,  by  assignment,  the  bond  of 
M.,  to  an  equal  amount.  He  offers  a 
discount,  which  M.  declines,  supposing 
he  had  an  equitable  objection  to  the 
payment  of  his  bond  in  the  posses- 
sion of  S.  S.  assigns  over  that  bond 
to  P.  for  valuable  consideration,  and 
without  notice.  Under  such  circum- 
stances, the  conduct  of  M.  was  not  a 
waiver  of  his  right  to  discount,  and 
he  was  at  liberty  to  offset  the  bond  of 
S.  against  his  bond  assigned  to  P. 
Picket  V.   Morris,  2  Wash.   255. 

B.  SET-OFF  IN  EQUITY. 
1.  In  General. 

The  mere  existence  of  mutual  de- 
mands, distinct  and  independent  in 
their  nature,  is  no  ground  for  a  bill  in 
equity  to  compel  a  set-off.  In  order  to 
justify  the  intervention  of  a  court  of 
equity,  some  peculiar  equity,  such  as 
the  insolvency  of  one  of  the  parties, 
must  intervene.  Hudson  v.  Kline,  9 
Gratt.  379;  Morgan  v.  Carson,  7  Leigh 
238;  Jarrett  v.  Goodnow,  39  W.  Va. 
602,  20  S.  E.  575. 

It  seems  that  where  a  part  of  a  de- 
cedent's estate  is  sold  to  his  wife,  and 
a  judgment  is  recovered  for  the  pur- 
chase price,  equity  will  enjoin  the  judg- 
ment in  order  to  permit  her  to  set  off 
against  it,  the  rents  and  profits  of 
slaves  to  which  she  was  entitled,  and 
which  were  wrongfully  withheld  from 
her.  Hearne  v.  Roane,  Wythe  90. 
«.  When  Equity  Will  Enforce  Set-Off. 
a.  Afipreement  to  Set-Off. 

Express  Agreement. — If  there  be  an 
express  agreement  to  set  off  the  debts 
against  each  other,  a  court  of  equity 
win  enforce  the  agreement,  although 
at  law  the  party  may  be  remediless. 
Thus,  where  the  defendant  did  not 
plead  his  set-offs  at  law,  because  the 
plaintiff  promised  to  have  a  settlement 
and  allow  against  such  sum  as  he 
might  recover  the  amount  of  the  sct- 
oflFs,  the  defendant  is  entitled  to  main- 
tain a   bill  in  equity  to  compel  a  com- 


pliance with  this  agreement.  Kennedy 
V.  Davisson,  46  W.  Va.  433,  33  S.  E. 
291. 

Bill  Accepted  against  Funds  in  Ac- 
ceptor's Hands.— Where  a  bill  of  ex- 
change is  drawn  on  one  who  accepts 
it  on  the  faith  of  funds  of  the  drawer 
in  his  hands,  he  acquires  an  equitable 
interest  in  those  funds  and  is  entitled 
to  set  off  his  liability  on  the  accept- 
ances against  his  obligation  to  pay 
those  funds.  Lambert  v.  Jones,  2  Pat 
&  H.  144. 

b.   Insolvency. 
(1)  In  General. 

The  insolvency  of  one  of  the  par- 
ties is  a  ground  upon  which  a  bill  may 
sometimes  be  maintained  for  a  set-off, 
when  it  clearly  appears  that  in  con- 
sequence of  such  insolvency,  the  com- 
plainant can  have  no  adequate  remedy 
at  law.  Mattingly  v.  Sutton,  19  W. 
Va.  19. 

In  Franklin  v.  Commercial  Bank,  2 
Va.  Dec.  391,  it  is  said:  "That  insol- 
vency may  so  affect  the  rights  of  par- 
ties to  a  transaction  as  to  give  rise  to 
equities  which  will  be  considered  and 
enforced  in  a  court  of  chancery,  even 
though  a  court  of  law  has  taken  juris- 
diction and  rendered  a  judgment,  is 
true;  and  this  source  of  equitable  re- 
lief has  received  frequent  illustration 
in  cases  before  this  court,  and  exam- 
ples of  it  abound  in  the  text  books." 

Injunction  against  Judgment. — 
Though  generally  an  injunction  does 
not  lie  against  a  judgment  to  let  in 
set-offs,  yet  it  will  lie  where  the  judg- 
ment creditor  is  insolvent.  Jarrett  r. 
Goodnow,  39  W.  Va.  602,  20  S.  E.  575; 
Beard  v.   Beard,   25   W.  Va.  486. 

Thus  in  McClellan  v,  Kinnaird,  6 
Gratt.  352,  a  judgment  on  a  forthcom- 
ing bond  was  enjoined  at  the  suit  of 
the  surety  on  the  ground  that  he  had 
an  action  pending  against  the  plaintiff 
in  the  judgment  for  a  larger  amount 
and  that  the  plaintiff  was  insolvent. 

Equity  will  enjoin  the  collection  of 
a    judgment   of   an    insolvent    plaintiff. 
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who  is  a  judgment  debtor  to  the  de- 
fendant, to  the  extent  of  such  indebt- 
edness. Beard  v.  Beard,  25  W.  Va. 
486. 

Set-OfiF  of  Balance  Due  on  Settle- 
ment of  Partnership  Account. — Ordi- 
narily a  court  of  equity  will  not  enjoin 
an  action  at  law  at  the  instance  of 
the  defendant  to  enable  him  to  set  off 
an  alleged  balance  due  him  on  a  part- 
nership account,  as  a  settlement  may 
show  a  balance  against  him  instead  of 
in  his  favor.  But  where  it  is  certain 
that  the  balance  will  be  in  favor  of  the 
complainant,  though  the  amount 
thereof  is  unascertained,  and  the  debtor 
partner  is  insolvent,  and  the  com- 
plainant would  be  otherwise  without 
remedy  to  get  the  benefit  of  his  off- 
sets, equity  will  stay  the  proceedings 
at  law  and  afford  relief.  In  such  case 
equity  is  the  proper  forum  to  settle 
the  accounts,  and  the  remedy  at  law 
is  not  adequate.  Commercial  Bank  v. 
Cabell,  96  Va.  552,  32  S.   E.   53. 

Surety  Has  Rights  of  Creditor.— A 
surety  generally  in  equity,  has  in  re- 
spect to  his  liability  the  rights  of  a 
creditor;  and  upon  the  insolvency  of 
the  principal  debtor  he  may  retain  any 
funds  belonging  to  such  debtor  by  way 
of  indemnity  against  his  liability. 
Therefore  where  a  surety  owes  the 
principal  debtor  a  debt  which  has  been 
reduced  to  judgment  by  such  principal, 
a  court  of  equity,  when  the  principal 
is  insolvent,  will  award  an  injunction 
to  restrain  the  collection  of  such  judg- 
ment, on  the  application  of  the  surety, 
though  the  surety  has  not  paid  the 
debt  for  which  he  is  liable.  And  in 
such  case,  if  it  appears  to  the  court 
that  the  surety  has  paid  and  discharged 
his  liability  as  surety,  the  court  will 
allow  the  surety  to  set  off  the  amount 
so  paid  by  him  against  the  judgment 
of  his  principal  against  him.  Mattingly 
V.  Sutton,  19  W.  Va.   19. 

Injunction  against  Enforcement  of 
Lien. — In  general,  the  insolvency  of  a 
creditor  who  is  pressing  the  foreclo- 
sure   or    enforcement   of   a    lien,   and 


against  whom  offsets  are  claimed  by 
the  debtor,  constitutes  good  ground 
for  an  injunction;  but  when  this  is  the 
only  ground  for  equitable  interference, 
and  the  plaintiff  fails  to  prove  the  in- 
solvency, the  injunction  should  be  dis- 
solved. Farland  v.  Wood,  35  W.  Va. 
458,  14  S.   E.   140. 

Where  Defendant  Secured  by  Deed 
of  Trust.— Where  the  plaintiff  filed  his 
bill  for  an  injunction  against  a  judg- 
ment recovered  against  him  by  the  as- 
signee of  a  chose  in  action,  alleging  the 
insolvency  of  the  assignor,  and  claim- 
ing a  set-off  against  the  judgment,  and 
the  defendant  in  the  bill  resisted  the 
set-off  alleging  that  the  demands  which 
the  plaintiff  sought  to  set  off  were  se- 
cured by  deed  of  trust  and  that  the 
assignor  of  the  chose  in  action  was  in- 
solvent, it  was  held  that  the  set-off 
was  properly  allowed  because  the 
plaintiff  could  not  be  delayed  in  the 
collection  of  his  debt.  Hudkins  v. 
Ward,  30  W.  Va.  204,  3  S.  E.  600. 
(2)  Mere  Insolvency  Insufficient. 

The  mere  insolvency  of  the  judgment 
creditor  will  not,  of  itself,  justify  an 
injunction  against  the  enforcement  of 
a  judgment  at  law  upon  the  ground 
of  the  existence  of  a  set-off,  which 
might  have  been  pleaded  at  law  at  the 
time  such  judgment  was  recovered. 
To  entitle  the  party  to  relief  in  equity 
he  must  show  that  he  was  prevented 
from  using  his  set-off  at  law  by  fraud, 
accident,  surprise  or  some  adventitious 
circumstances  beyond  his  control. 
Sayre  v.  Harpold,  33  W.  Va.  553,  11  S. 
E.  16;  Zinn  v.  Dawson,  47  W.  Va.  45, 
34  S.  E.  784.  See  Linke  v.  Fleming, 
25   Gratt.   704,  707. 

A  court  of  equity  will  not  enjoin  an 
insolvent  landlord  from  issuing  a  dis- 
tress warrant  for  rent  merely  because 
the  tenant  has  large  set-offs  against 
the  landlord's  demands.  In  such  case 
the  tenant  has  an  adequate  remedy  at 
law  by  setting  off  the  demands  against 
the  rent.  Hancock  v.  Whitehall  To- 
bacco, etc.,  Co.,  100  Va.  443,  41  S.  E^ 
860. 
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(3)  Where  Debt  Is  Not  Due. 

A  debt  not  due  can  not  be  used  as 
a  set-off  at  law,  nor  can  such  a  debt 
be  set  off  in  equity  in  the  absence  of 
special  circumstances  giving  equity 
jurisdiction.  The  insolvency  of  the 
plaintiff  at  law,  however,  constitutes  a 
new  ingredient  in  the  case,  and  when 
the  plaintiff  at  law  is  insolvent  and  is 
debtor  to  the  defendant,  although  the 
debt  be  not  due,  a  court  of  equity  will 
allow  the  set-off.  Ford  v.  Thornton,  3 
Leigh  695;  Feazle  v.  Dillard,  5  Leigh  30. 
The  case  is  not  materially  different 
from  the  above  when  the  plaintiff  in  a 
bill  for  an  injunction  against  a  judg- 
ment at  law  is  surety  on  a  bond  to  a 
third  person  for  the  plaintiff  at  law; 
for,  upon  the  supposition  of  the  insol- 
vency of  the  latter  the  former  is  in 
equal  danger  of  loss.  In  both  cases  the 
court  proceeds  upon  the  same  princi- 
ple, that  is,  to  protect  the  party  from 
the  payment  of  money  to  one  to  whom 
in  justice  in  equity  he  owes  nothing. 
Feazle  v.  Dillard,  5  -Leigh  30.  See 
Mattingly  v.  Sutton,  19  W.  Va.  19. 
c.  Where  Equity  Has  Jurisdiction  on 
Other  Grounds. 
EquiUble  Offsets— Failure  to  Plead 
at  Law. — A  defendant  is  not  required 
to  plead  his  equitable  offsets  at  law; 
but  he  may  come  into  equity  after  a 
judgment  at  law  and  establish  his  off- 
sets and  enjoin  the  judgment.  Terry 
V.   Wooding,  2  Pat.   &  H.   178. 

Right   of   Vendee   to   Subrogation.— 
The  rights  of  a  vendee  of  land  who  has 
been  decreed   to  pay  the  amount  of  a 
judgment    against    his    vendor    which 
was  a  lien  upon   the  land,  to  be   sub- 
stituted to  the  rights  of  the  judgment 
creditor  and  to  set  off  the  amount  of 
the  judgment  against  a  bond  given  for 
the   purchase  price  are  equitable  rights. 
In  such  case,  after  judgment  at  law  on 
the  bond,  the  defendant  may  file  a  bill 
to   enjoin  the  judgment  in  order  to  let 
in    the  amount  of  his  set-offs.     Terry 
V.    AVooding,   2   Pat.   &  H.   178. 

Risht  of  Surety  to  Enforce  Contri- 
butxofu— The  principal  and  two  of  the 


three  sureties  on  a  bond  became  insol- 
vent and  the  other  surety  was  com- 
pelled to  pay  the  debt.  Previous  to 
this  payment  the  solvent  surety  had 
executed  his  bond  to  one  of  his  co- 
sureties who  had  conveyed  it  in  trust 
for  his  creditors.  After  payment  of 
the  first  mentioned  bond  by  the  sol- 
vent surety,  judgment  was  recovered 
against  him  on  his  own  bond  by  the 
assignee  of  his  cosurety.  On  a  bill 
filed  by  the  defendant  to  enjoin  the 
judgment,  claiming  as  an  offset  his 
co-surety's  liability  to  contribute  for 
his  relief  a  portion  of  the  debt  he  had 
paid,  it  was  held,  that  he  was  entitled 
to  the  injunction.  The  failure  of  the 
I  defendant  in  this  case  to  rely  on  his 
I  set-off  at  law  was  held  not  to  preclude 
I  him  from  applying  to  a  court  of  eq- 
I  uity  for  relief.  The  right  to  enforce 
j  contribution  originally  belonged  to  eq- 
!  uity  and  the  jurisdiction  now  assumed 
by  courts  of  law  to  enforce  contribu- 
tion in  some  cases  does  not  affect  the 
jurisdiction  originally  belonging  to  a 
court  of  equity.  Wayland  v.  Tucker, 
4  Gratt.  267,  50  Am.  Dec.  76.  See  the 
title  CONTRIBUTION  AND  EX- 
ONERATION, vol.   3,   p.   461. 

Where  Vendee  Entitled  to  Enjoin 
Judgment  Because  of  Defect  in  Title. 
— When  a  vendee  of  land  is  entitled 
to  come  into  equity  to  enjoin  a  judg- 
ment recovered  by  an  assignee  on  a 
bond  given  for  the  purchase  money, 
on  the  ground  of  difficulties  in  the  ri- 
tle;  and  it  being  doubtful  whether  he 
can  get  a  title  though  the  title  is  de- 
creed to  him  in  his  suit,  he  is  entitled 
to  set  up  in  equity  offsets  he  held 
against  his  vendor  prior  to  the  assign- 
ment. In  such  case  the  defendant  was 
not  bound  to  plead  his  set-offs  at  law; 
and  this  especially  as  one  of  the  offsets 
arose  out  of  the  contract  of  sale,  and 
another  was  only  an  equitable  offset 
at  the  time  of  the  assignment.  Here 
the  title  being  uncertain,  it  would  have 
been  improper  to  have  relied  upon  the 
set-offs  at  law,  for  it  would  have  been 
an    admission    by    the    defendant    that 
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there  was  a  valid  debt,  against  him  to 
the  extent  of  the  set-offs,  whereas  he 
owed  nothing  until  he  could  get  the 
land.  A  court  of  equity  was  the  proper 
forum  to  decide  upon  the  validity  of 
the  debt — whether  anything  was  due — 
and  then  as  an  incident  to  the  prin- 
cipal subject  of  which  it  clearly  had 
jurisdiction  and  to  avoid  multiplicity 
of  suits  to  pass  upon  the  set-offs  re- 
gardless of  their  character.  Ragsdale 
V.  Hagy,  9  Gratt.  409. 

Suit  to  Settle  Decedent's  Estate.— B. 
and  wife  sell  and  convey  her  maiden 
land.  Purchase  bonds  secured  by  trust 
deed  thereon.  At  same  time,  B.  con- 
veys his  encumbered  land  to  trustee 
for  Mrs.  B.*s  separate  use,  and  in  trust 
deed  it  is  stipulated  that  trustee  shall 
collect  the  bonds  and  discharge  the 
liens.  B.  collected  and  misapplied  the 
money.  Later,  when  insolvent,  B.  as- 
signed to  the  trustee  two  other  bonds 
and  his  interest,  jure  mariti,  in  the  per- 
sonal estate  of  his  wife's  father,  P.,  de- 
ceased, in  lieu  of  the  trust  funds  so 
misapplied.  W.,  a  brother  of  Mrs.  B., 
was  indebted  to  P.*s  estate.  B.  was  in- 
debted to  W.  Mrs.  B.  died,  leaving 
children.  In  suit  to  settle  the  adminis- 
tration of  P.'s  estate,  W.  filed  petition 
alleging  that  B.  owed  him,  and  praying 
that  what  he  owed  B.  on  account  of 
his  distributive  share  in  P.'s  estate, 
might  be  set  off  by  B.'s  indebtedness 
to  him.  It  was  held,  that  the  assign- 
ment by  B.,  dated  December  1st,  1869, 
in  trust  for  Mrs.  B.,  is  valid,  and  tho 
assigned  property,  so  far  as  needed  to 
discharge  said  liens,  is  to  be  con- 
sidered as  her  separate  real  estate. 
But  the  surplus,  if  any,  is  to  be  con- 
>idered  as  her  separate  personal  es- 
tate, and  such  personal  estate  hav- 
ing, upon  her  death,  vested  in  B. 
as  her  distributee,  can  be  properly 
set  off  by  W.  to  the  extent  of  B.'s  in- 
debtedness to  him  against  his  debt  to 
P.'s  estate.  Smith  v.  Bradford,  76  Va.  758w 
d.  Funds  in  Court. 

Defendant's     Interest    in      Fund     in  | 
Another    Court. — A    judgment    debtor ' 


may  set  off  in  equity  against  the 
creditor's  judgment  the  beneficial  in- 
terest of  such  debtor  in  a  decree  in 
favor  of  a  receiver  of  another  court 
against  such  creditor,  although  the  re- 
ceiver be  not  made  a  party  to  the  suit 
in  which  the  set-off  is  allowed.  A  copy 
of  the  decree  allowing  the  set-off,  filed 
in  the  receiver's  suit,  will  furnish  suffi- 
cient protection  to  the  creditor.  Stuart 
V.  Peyton,  97  Va.  796,  34  S.  E.  696. 

Agreement  Not  to  Draw  Dividends 
from  Fund. — Where  the  plaintiff  was 
notoriously  insolvent  and  had  been  ad- 
judged indebted  to  a  trust  in  which 
decedent  had  an  interest,  decedent's 
estate  being  insolvent,  decedent's  exec- 
utor should  not  be  refused  the  right  to 
set  off  decedent's  interest  in  the  fund 
against  plaintiff's  claim  against  the 
estate,  because  of  an  agreement  by 
decedent  with  his  creditors  for  their 
benefit,  by  which  he  agreed  not  to  draw 
his  dividends  from  such  fund  until  his 
indebtedness  thereto  was  extinguished, 
since  the  interests  of  the  creditors  are 
better  served  by  allowing  the  set-off. 
Stuart  V.  Peyton,  97  Va.  796,  34  S.  E, 
696. 

e.  Set- Off  of  Unliquidated  Damages. 

The  general  rule  is  uncontrovertible 
that  unliquidated  damages  can  not  be 
pleaded  by  way  of  set-off,  either  at  law 
or  in  equity,  unless  there  is  some  un- 
derstanding between  the  parties,  ex- 
press or  implied,  under  which  the  de- 
fense can  be  let  in,  or  some  speci'  1 
case  can  be  made,  such  as  insolvency 
or  nonresidence.  Webster  v.  Couch.  6 
Rand.  519;  Bunting  v.  Cochran,  99  Va. 
558,  39  S.  E.  229;  Clark's  Cove  Guano 
Co.  V.  Appling,  33  W.  Va.  470.  10  S.  E. 
809;  Dangerfield  v.  Rootes,  1  Munf. 
529:  Gilliat  v.  Lynch,  2  Leigh  493; 
Robertson  v.  Hogsheads,  3  Leigh  667. 

f.  Joint  against  Several  Demands. 
Joint    debts    can    not    be  set  off   in 

•equity  any  more  than  at  law.  against 
several  debts,  unless  there  be  some 
other  circnmstances  calling  for  equi- 
table interference.     Gilliat  v.  Lynch,  2 
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Leigh   493;    Glazebrook  v.    Ragland,   8 
Gratt  332. 

In  Dunbar  v.  Buck,  6  Munf.  34,  it 
was  held,  that  although  a  person  hav- 
ing a  claim  against  a  partnership  can 
not  set  of!  such  claim  against  a  debt 
due  from  himself  to  one  of  the  part- 
ners, yet  it  is  competent  for  him  to 
charge  that  partner  in  equity,  in  ex- 
tinguishment of  said  debt  for  so  much 
of  the  surplus  of  the  partnership  prop- 
erty as  may  be  due  to  such  partner  on 
a  settlement  of  the  partnership  ac- 
counts; for  the  purpose  of  which  set- 
tlement and  also  for  that  of  ascertain- 
ing  and  adjusting  his  own  claim 
against  the  company,  all  the  partners 
should  be  made  defendants  to  the  bill. 
But  this  case  was  criticised  in  Gilliat 
*'.  Lynch,  2  Leigh  493. 
g.  Set-Ofif  against  Mechanic's  Lien. 

In  a  suit  in  equity  to  enforce  a  me- 
chanic's lien,  where  the  contractor  has 
not  completed  his  work,  the  owner  is 
entitled  to  set  off  against  the  con- 
tractor's claim  the  sum  which  it  would 
take  to  complete  the  contract,  and  any 
damages  sustained  by  the  owner  by  rea- 
son of  the  delay  in  the  completion  of 
the  contract,  and  these  damages  will 
not  be  confined  to  a  penalty  or  forfei- 
ture stipulated  for  in  the  contract. 
Risen  V.  Moon,  91  Va.  384,  22  S.  E.  165. 
h.  Laches. 
(1)  In  GeneraL 

Where  a  jury  have  found  a  verdict 
for  the  plaintiff  in  an  action  of  debt  on 
a  bond,  an  account  of  transactions, 
which  (although  partly  subsequent  to 
the  date  of  the  bond)  are  old  and  stale, 
ought  not  to  be  allowed,  for  the  pur- 
pose of  obtaining  a  discount  against  it. 
Randolph  v,  Randolph,  1  Hen.  &  M. 
181. 
<2)   Where  Set-Off  Might  Have  Been 

Pleaded  at  Law. 
(a)   Necessity  for  Excusing  Failure  to 
Plead. 
Unless     the   plaintiff   can   show,   that  i 
from   some   peculiar  circumstances  not 
within    his    control,  he  could  not  have 
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availed  himself  of  the  set-off  at  law^ 
a  court  of  equity  will  refuse  to  enjoin 
the  judgment  in  order  to  let  in  the  set- 
off. Nicolson  V.  Hancock,  4  Hen.  &  M. 
491;  Perkins  v.  Clements,  1  Pat,  &  H. 
141;  Morgan  v.  Carson,  7  Leigh  238; 
George  r.  Strange,  10  Gratt.  <I99; 
Sayre  v.  Harpold,  33  W.  Va.  553,  11  S. 
E.  16.  See  Hancock  v,  Whitehall  To- 
bacco,  etc.,  Co.,  100  Va.  443,  41  S.  E. 
860. 

It  is  not  the  province  of  a  court  of 
equity  to  see  that  justice  in  the  ab- 
stract is  done  in  all  possible  cases,  but 
only  to  lend  its  aid  when,  from  any 
cause,  without  his  own  default  or  negli- 
gence, a  party  can  not  have  justice 
done  him  in  the  courts  of  law.  Nor 
does  the  circumstance,  that  the  dis- 
counts, or  abatements,  or  damages^ 
claimed  to  be  set  off  in  equity,  arose 
out  of  a  breach  of  the  same  contract, 
upon  which  the  judgment  at  law  is 
founded,  form  an  exception  to  the  gen- 
eral rule,  unless  there  be  also  some 
circumstance  in  the  case,  which,  with- 
out the  default  or  negligence  of  the 
party,  prevented  him  from  availing 
himself  of  such  breach  by  way  of  de- 
fense, or  in  an  action  at  law.  Cabell  v. 
Roberts,  6  Rand.  680. 

(b)  Sufficiency  of  Excuse. 
Sickness    at     Time    of    Trial.— The 

plaintiff  in  an  action  at  law  recovered 
a  judgment,  which  the  defendant 
sought  to  enjoin  on  the  grpund  that 
he  was  prevented  from  setting  up  cer- 
tain set-offs  by  reason  of  his  sickness 
at  the  time  of  the  trial,  and  the  refusal 
of  the  court  to  continue  the  action.  It 
appeared  that  his  set-offs  were  in  no 
way  connected  with  the  debts  sued  on, 
and  that  the  plaintiff  in  the  action  at 
law  was  perfectly  solvent,  and  that 
there  was  nothing  to  prevent  the  de- 
fendant at  law  from  maintaining  an 
action  at  law  for  the  recovery  of  the 
claims  sought  to  be  set  off.  The  court 
'"cfused  the  injunction,  holding  that  al- 
though the  defendant,  without  his  fault, 
had    lost   one   of   his   concurrent   legal 
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remedies  he  must  resort  to  his  remain- 
ing legal  remedy,  and  could  have  no 
relief  in  a  court  of  equity.  Hudson  v. 
Kline,  9  Gratt.  379. 

An  action  was  brought  in  1835,  and 
tried  in  1839,  upon  an  issue  made  up  on 
the  plea  of  non  assumpsit,  and  there 
was  a  judgment  for  plaintiff.  Defend- 
ant then  applied  for  an  injunction  to 
the  judgment,  on  the  ground  that  he 
had  offsets  which  he  had  intended  to 
plead;  but  that  owing  to  the  sickness 
of  his  family  at  the  time  when  the 
court  sat,  and  for  some  time  before,  he 
was  not  able  to  attend  the  court  or 
prepare  for  trial,  and  that  his  counsel 
to  whom  he  had  communicated  his  de- 
fense was  also  absent.  It  appeared 
that  the  offsets  were  neither  pleaded  nor 
filed,  and  though  one  of  defendant's 
counsel  was  present,  no  application  for 
a  continuance  was  made,  nor  was  any 
affidavit  filed  upon  which  such  an  ap- 
plication could  have  been  based.  Held, 
there  was  no  cause  for  an  injunction 
and  new  trial.  Griffith  v.  Thompson, 
4  Gratt.  147. 

Where  Discovery  Necessary. — The 
rule  that  a  court  of  equity  will  not  en- 
join the  enforcement  of  judgment  in 
order  to  allow  the  defendant  at  law  to 
set  up  offsets  which  he  might  have 
pleaded  at  law,  applies,  although  a  dis- 
covery may  be  necessary  to  enable  the 
defendant  to  prove  his  offsets  at  law. 
In  such  case  the  defendant  should  file 
his  bill  of  discovery  in  aid  of  his  de- 
fense at  law,  or  he  should  file  interrog- 
atories to  the  plaintiff  under  the  stat- 
ute.    George  v.  Strange,  10  Gratt.  499. 

(3)  Set-Off  Existing  before  Execution 
of  Contract. 
A  party  who  has  given  his  notes  for 
property  purchased  under  a  contract, 
and  deliberately  executed  a  deed  of 
trust  to  secure  them,  will  not  be  readily 
entertained  in  a  court  of  chancery 
when  he  seeks  to  escape  their  entire 
obligation  by  setting  up  counterclaims, 
arising  out  of  the  same  contract,  which 
existed    when    he    executed    the    notes 


and  deed  of  trust,  and  about  which  he 
was  then  silent.  A  court  of  chancery 
will  not  look  with  favor  on  such  trans- 
action, nor  will  it  ordinarily  lend  its  aid 
to  a  plaintiff  who  has  placed  himself  in 
this  situation,  but  will  leave  him  to 
such  remedies  as  a  court  of  law  will 
afford.  Farland  v.  Wood,  35  W.  Va. 
458,  14  S.  E.  140. 

3.  Procedure. 

a.  Answer. 

Failure  to  allow  set-off  is  not  cause 
for  reversal  of  a  decree  at  the  in- 
stance of  a  party  who  did  not  ask  for, 
or  rely  upon  a  claim  to,  them  in  the 
court  below.  Colston  v.  Miller,  55  W. 
Va.   490,  47   S.    E.   268. 

An  answer  claiming  a  set-off  must 
contain  the  substantial  requisites  of  a 
complaint.  Colston  v.  Miller,  55  W. 
Va.  490,  47  S.  E.  268. 

b.  Reply. 

Where  an  answer  docs  not  allege 
new  matter  constituting  a  claim  for 
affirmative  relief,  and  does  not  pray  for 
affirmative  relief,  but  merely  alleges 
payment  and  set-off  to  the  plaintiff's 
demand,  it  does  not  necessitate  a  re- 
ply to  controvert  the  allegations,  as  re- 
quired by  §§  35  and  36,  ch.  125,  of  the 
Code,  and  proof  thereof  should  be  re- 
quired; especially  so,  when  the  answer 
is  in  no  part  taken  for  confessed. 
Hickman  v.   Painter,   11  W.   Va.  386. 

A  claim  for  recoupment  in  an  an- 
swer does  not  make  such  answer  one 
setting  up  new  matter  calling  for  af- 
firmative relief,  and  no  special  reply 
thereto  is  necessary,  but  such  claim  is 
only  matter  of  defense  to  the  bill,  and 
is  met  by  a  general  replication.  Foutty 
V.  Poar,  35  W.  Va.  70,  12  S.  E.   1096. 

c.  Reference. 

Necessity  of  Reference. — Where  a 
creditor  brings  suit  to  set  aside  a 
fraudulent  conveyance  of  land  and  to 
sell  the  same  to  pay  the  debt  of  such 
grantor,  who  claims  that  he  is  en- 
titled to  credits  upon  or  to  sets-off 
against  such  debt  and  wholly  fails  to 
prove  that  he  is  entitled  to  any    such 
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credit  or  set-off,  it  is  unnecessary  to 
refer  such  cause  to  a  commissioner. 
Singer  Mfg.  Co.  v.  Bennett,  28  W.  Va. 
16.  See  the  title  REFERENCE,  vol. 
11,  p.  707. 

Allowance  of  Credits  by  Commis- 
sioner.— Where  injunction  is  granted 
to  a  judgment,  and  an  account  be- 
tween the  parties  directed,  the  com- 
missioner ought  not  to  give  the  plain- 
tiff at  law  credit  for  claims  not  ex- 
hibited to  the  jury,  nor  mentioned  in 
the  answer^  and  which  are  prior  in 
date  to  the  commencement  of  the  suit. 
Lipscomb  v.  Winston,  1  Hen.  &  M. 
453.  See  the  title  INJUNCTIONS, 
vol.  7,  p.  565. 

Upon  settlement  in  1857,  F.  exe- 
cuted his  bond  to  D.  for  $950,  who 
signed  a  writing  reciting  the  bond  and 
agreeing  to  correct  any  mistakes  in  the 
settlement.  Judgment  at  law  was  had 
on  the  bond  in  1871,  when  the  same 
agreement  was  entered  on  the  record. 
Same  was  also  entered  in  suit  in 
chancery  on  the  judgment  in  1875. 
In  1881  report  was  recommitted  for 
production  of  evidence  of  additional 
credits.  In  1883,  the  master  reported 
a  credit  of  $432,  as  of  date  of  settle- 
ment in  1857,  and  his  report  was  con- 
firmed. Held,  the  credit  was  properly 
allowed.  Banner  v.  Frederick,  82  Va. 
414,   5  S.  E.  537. 

II.  Recoupment. 

A.   DEFINITION  AND  NATURE. 

At    common  law,  the  defendant  had 
a    right  to  reduce   the  plaintiff's   dam- 
ages  in  a  few  instances,  when  the  re- 
duction   claimed    sprang     immediately 
from   the  claim  relied  on  by  the  plain- 
tiff.     This  was  denominated  a  recoup- 
ment.     This    right  was    anciently  con- 
fined    within    very    narrow    limits    and 
was     indeed    little,   if    anything,    more 
than    a    mere   right  of  deduction  from 
the   amount  of  the  plaintiff's  recovery, 
on    the    ground  that  his  damages  were 
really     not  is    high    as    alleged.     This 
remedy     of    recoupment    was   of    such 
limited     application,  and  so     trammeled 


originally  by  technicalities,  that  it  was 
of  but  little  use,  and  the  term  recoup- 
ment for  a  time  became  obsolete.  Yet 
the  principle  was  always  retained.  Bal- 
timore, etc.,  R.  Co.  V.  Jameson,  13  W. 
Va.  833,  838. 

Recoupment  is  said  to  be  "that  right 
of  the  defendant  in  the  same  action  to 
claim  damages  from  the  plaintiff  either 
because  he  has  not  complied  with  some 
cross  obligation  of  the  contract  upon 
which  he  sues,  or  because  he  has  vio- 
lated some  duty  which  the  law  imposes 
upon  him  in  the  making  or  perform- 
ance of  that  contract."  Dillon  v. 
Eakle,  43  W.  Va.  502,  27  S.  E.  214. 

The  right  of  recoupment  arises  when 
the  basis  of  the  plaintiff's  action  is  a 
contract  by  the  defendant,  who  may, 
if  he  chooses,  recoup  any  damages 
which  may  have  resulted  to  him  by 
breach  of  another  portion  of  the  same 
contract,  or  of  a  contract  made  at  the 
same  time,  and  constituting  a  part  and 
parcel  of  the  same  transaction,  whether 
contained  in  one  writing,  or  one  in  a 
writing  and  the  other  parol,  provided, 
however,  they  are  all  one  transaction. 
Bunting  v.  Cochran,  99  Va.  558,  39  S. 
E.  229;   Logic  V.  Black,  24  W.  Va.  1. 

The  defendant  may  recoup  generally, 
whenever  the  demands  of  both  parties 
spring  out  of  the  same  contract  or 
transaction;  and  it  opens  in  this  coun- 
try generally,  the  entire  contract  or 
transaction,  so  far  as  is  necessary  to 
determine  the  plaintiff's  right  to  damr 
ages,  and  the  amount  of  the  defend- 
ant's cross  claims.  Baltimore,  etc..  R. 
Co.  V.  Jameson,  A3  W.  Va.  833,  838. 

B.   DISTINGUISHED    FROM   SET- 
OFF. 

The  defense  of  recoupment  differs 
from  set-off  in  several  important  par- 
ticulars. First,  it  is  confined  to  matters 
arising  out  of,  and  connected  with,  the 
transaction  or  contract  upon  which  the 
suit  is  brought;  secondly,  it  has  no  re- 
gard to  whether  the  claim  be  liquidated 
or  unliquidated;  thirdly,  if  the  defend- 
ant's   claim    exceeds    the    plaintiff's    he 
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can  not  in  that  action  recover  the  bal- 
ance due  to  him.  Baltimore,  etc.,  R. 
Co.  V.  Jameson,  13  W.  Va.  833. 

C.  STATUS     OF     COMMON-LAW 
RECOUPMENT. 

The  provisions  of  §  3299  of  the  Code, 
as  originally  enacted  in  1831,  allowing 
a  special  plea  of  equitable  set-off,  were 
intended  to  enlarge  the  right  of  recoup- 
ment theretofore  existing  at  common 
law,  and  not  to  impair  any  previous 
right  or  take  away  any  defenses  pre- 
viously allowed  by  the  common  law. 
Columbia  Accident  Ass'n  v.  Rockey, 
93  Va.  678,  25  S.  E.  1009  (overruling 
dictum  in  Keckley  v.  Union  Bank,  79 
Va.  458) ;  Davis  v.  Baxter,  2  Pat.  &  H. 
132. 

D.  ESSENTIALS    OF    VALID    RE- 
COUPMENT. 

1.  Necessity  for  Damages  to  Be  Liqui- 

dated. 
In  order  to  be  available  by  way  of 
recoupment  the  damages  sought  to  be 
set  up  by  the  defendant  need  not  be 
liquidated.  Baltimore,  etc.,  R.  Ca.  v. 
Jameson,  13  W.  Va.  833. 

2.  Necessity  for  Defendant's  Claim  to 

Arise  Out  of  Contract  in  Suit. 
The  damages  sought  to  be  recouped 
by  the  defendant  must  be  for  a  breach 
of  the  same  contract  as  that  upon 
which  suit  is  brought  by  the  plaintiff. 
Dillon  V.   Eakle,  43  W.  Va.   502,  27  S. 

E.  214;  Clark's  Cove  Guano  Co.  v. 
Appling.  33  W.  Va.  470,  10  S.  E  809; 
Bunting  v.  Cochran,  99  Va.  558,  39  S. 
E.  229;  Baltimore,  etc.,  R.  Co.  v.  Jame- 
son. 13  W.  Va.  833,  838;  Logic  v.  Black, 
24  W.  Va.  1. 

"At  common  law,  the  defendant  had 
the  right  to  reduce  the  plaintiff's  dam- 
ages, in  a  few  instances  when  the  re- 
duction claimed  sprang  immediately 
from  the  claim  relied  on  by  the  plain- 
tiff." Baltimore,  etc.,  R.  Co.  v.  Jame- 
son. 13  W.  Va.  833. 

If  the  basis  of  the  plaintiff's  action  is 
the  breach  by  the  defendant  of  a  con- 
tract,  the   defendant   may   recoup    any 


damages,  which  he  may  have  sustained 
from  a  breach  of  any  obligation  im- 
posed on  the  defendant  by  such  con- 
tract, whether  this  obligation  be  in  the 
same  writing  with  the  contract  sued 
on,  or  whether  it  be  an  implied  con- 
tract on  the  part  of  the  defendant  or 
be  in  another  writing  or  be  a  parol 
contract  on  the  part  of  the  defendant, 
provided  always  it  constitutes  a  part 
and  parcel  of  one  and  the  same  trans- 
action.    Logic  V.  Black,  24  W.  Va.  1,2. 

It  was  agreed  between  L.  and  B.  that 
upon  all  claims  procured  by  the  former 
for  the  latter,  L.  was  to  have  a  cer- 
tain per  cent,  as  soon  as  they  were 
paid  to  B.  In  an  action  of  assumpsit 
brought  by  L.  against  B.  to  recover 
the  per  cent,  of  the  claim  to  which  he 
was  entitled  under  the  agreement,  it 
was  held,  that  B.  had  no  right  as  a  de- 
fense to  recoup  the  damages  he  may 
have  sustained,  because  L.  without 
just  cause  had,  after  he  had  procured 
a  party  to  put  such  a  claim  in  B.'s 
hands  for  collection,  and  after  B.  had 
spent  labor  and  money  in  its  prosecu- 
tion, induced  the  party,  who  owned  the 
claim,  to  revoke  the  authority  of  B. 
to  collect  the  same.  Logic  v.  Black. 
24  W.  Va.  1,  2. 

Delay  in  Execution  of  Contract 
Caused  by  Plaintiff. — Recoupment  for 
delay  in  the  execution  of  a  contract 
can  not  be  allowed  where  the  delay  is 
owing  to  the  act  or  fault  of  the  de- 
fendant himself.  McDonald  v.  Cole, 
46  W.  Va.  186,  32  S.  E.  1033. 

Fraud  and  Misrepresentation  Going 
to  Defeat  of  Whole  Action. — In  an  ac- 
tion of  assumpsit  based  upon  a  written 
contract,  the  defense  to  which  is  that 
the  same  was  procured  by  fraud  and 
misrepresentation  going  to  the  whole 
action,  the  doctrine  of  recoupment  of 
damages  is  not  applicable.  Dillon  r. 
Eakle,  43  W.  Va.  502,  27  S.  E.  214. 

3.  Right  to  Recoup  in  Action  on  Sealed 
Contract. 
No    damages    were   allowed  the  de- 
fendant  by   way   of   common   law  re- 
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coupment  against  the  plaintiff's  de- 
mand, when  that  demand  was  based 
on  an  instrument  under  seal.  Kinzie 
V.  Riely,  100  Va.  709,  42  S.  E.  672;  Co- 
lumbia Accident  Ass'n  v.  Rockey,  93 
Va.  678,  25  S.  E.  1009;  Baltimore,  etc., 
R.  Co.  V,  Jameson,  13  W.  Va.  833. 

It  was  not  competent  at  common 
law  "as  against  sealed  contracts,  to 
prove  a  failure  in  the  consideration  of 
the  contract,  or  fraud  in  its  procure- 
ment, or  breach  of  warranty  of  the 
title,  or  soundness  of  personal  prop- 
erty, but  the  defendant  was.  driven  as 
when  he  proposed  to  recover  against 
the  plaintiff  any  excess  of  damages,  to 
his  independent  action  at  law  to  re- 
cover the  damages  he  had  sustained." 
Columbia  Accident  Ass'n  v.  Rockey, 
93  Va.  678,  25  S.  E.  1009. 

E.  WHO    MAY     RECOUP     DAM- 
AGES. 

Surety  on  Joint  and  Several  Bond. — 

In  an  action  of  debt  against  a  security 
alone  on  a  joint  and  several  bond,  con- 
ditioned that  the  principal  would  faith- 
fully pay  over  certain  money  which 
would  be  collected  by  him  as  agent  for 
the  plaintiff  for  services  of  such  agent 
coup  a  debt  due  to  the  principal  by 
the  plantiff  for  services  of  such  agent 
when  receiving  the  money.  Balti- 
more, etc.,  R.  Co.  V.  Bitner,  15  W.  Va. 
455. 

F.  PROCEDURE. 

1.  Recoupment    Provable    under    Gen- 
eral Issue. 

It  is  well  settled  that  a  defendant 
may  prove  matters  of  recoupment 
under  the  general  issue.  Sterling  Or- 
gan Co.  V.  House,  25  W.  Va.  64;  Davis 
V.  Baxter,  2  Pat.  &  H.  132;  Columbia 
Accident  Ass'n  v,  Rockey,  93  Va.  678, 
25  S.  E.  1009.  See  Todd  v.  Summers, 
2   Gratt.  168. 

In  Keckley  v.  Union  Bank,  79  Va. 
458,  it  was  suggested  that,  since  the 
act  of  1831,  Va.  Code,  §  3299,  the  de- 
fenses of  fraud  in  the  procurement  of 
a  contract,  or  failure  of  consideration, 


or  breach  of  warranty  of  the  title  or 
soundness  of  personal  property,  can 
not  be  proven  under  the  general  issue, 
but  only  under  a  special  plea  of  set-off 
sworn  to  according  to  the  statute. 
But  this  suggestion  was  overruled  in 
Columbia  Accident  Ass'n  v.  Rockey,  93 
Va.   678,  25   S.   E.   1009. 

And  in  Sterling  Organ  Co.  v.  House, 
25  W.  Va.  64,  Green,  J.,  says  on  page 
88:  "I  do  not  understand  this  act  of 
1831  allowing  special  pleas  in  certain 
cases,  where  the  defense  is  recoupment, 
to  exclude  the  defendant  from  making 
this  defense  under  the  general  issue  of 
non  assumpsit  accompanied  with  no- 
tice." 

2.  Right   to    Plead   Recoupment    Spe- 
cially. 

The  defendant  can  not,  inde- 
pendently of  §  5,  ch.  126  of  the  Code' 
of  West  Virginia,  file  in  an  action  at 
common  law,  a  special  plea  to  have 
the  damages  which  he  has  sustained 
by  breach  of  the  agreement  sued  on  re- 
couped against  the  amount  due  the 
plaintiff  on  such  agreement.  Sterling 
Organ  Co.  v.  House,  25  W.  Va.  64. 

3.  Notice  of  Recoupment 

Necessity  for. — Under  the  general 
issue  of  non  assumpsit  the  defendant 
may  have  any  damages  he  has  sus- 
tained recouped  against  the  plaintiff's 
claim,  provided  he  file  with  his  plea  a 
notice  that  on  the  trial  of  the  case  he 
will  claim  to  have  such  damages  re- 
couped. This  notice  is  required  not 
only  to  prevent  surprise,  but  in  order 
to  show,  in  case  a  subsequent  suit 
should  be  brought  by  the  defendant 
against  the  plaintiff,  that  in  fact  the 
damages  claimed  by  the  defendant 
were  really  recouped  by  him  in  the 
first  suit.  Sterling  Organ  Co.  v. 
House,  25  W.  Va.  64. 

Sufficiescy  of  Notice. — As  notice  of 
recoupment  is  not  a  plea,  less  formal- 
ity is  required  than  in  the  case  of  pleas. 
But  such  definiteness  and  certainty  is 
required  as  will  prevent  the  other  party 
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from  being  surprised  as  to  the  nature 
of  the  claim.  Powell  v.  Love,  36  W. 
Va.  96,  14  S.  E.  405;  Sterling  Organ 
Co.  r.  House,  25  W.  Va.  64. 

In  justices'  courts,  a  notice  of  re- 
coupment may  be  even  less  formal 
than  a  pleading,  and  notice  on  the  jus- 
tice's docket  of  the  defense  of  recoup- 
ment is  sufficient.  Powell  v.  Lore,  36 
W.  Va.  96,  14  S.  E.  405;  Sterling  Organ 
Co.  v^  House,  25  W.  Va.  64. 

The  transcript  from  a  justice's  court 
stated  that  the  defendant  filed  a  no- 
tice that  he  would  recoup  in  the  way 
of  damages.  The  circuit  court  record 
showed  that  all  the  papers  except  the 
justice's  transcripts  were  lost,  and  the 
court  allowed  papers  to  be  substituted, 
and  the  defendant  pleaded  non  as- 
sumpsit and  offsets,  and  filed  specifica- 
tions of  such  offsets.  It  was  held,  that 
the  notice  of  recoupment  was  suffi- 
cient, as  the  word  "recoupment"  has  a 
legal  signification,  and  the  fact  that 
the  record  called  it  a  specification  of 
offsets,  and  that  it  was  in  the  form  of 
a  debit  account  was  not  material,  since 
taken  in  connection  with  the  written 
contract  its  purpose  was  plain.  Powell 
V.  Love,  36  W.  Va.  96,  14  S.  E.  406. 

Amendment  of  Notice. — Where  there 
has  not  been  a  total  neglect  to  give  no- 
tice of  recoupment  but  a  well  meant 
effort  to  do  so,  and  the  notice  has  been 
held  insufficient  to  allow  the  admission 
of  evidence  of  recoupment,  the  defend- 
ant may  amend  his  notice  under  proper 
terms  as  to  continuance,  etc.  Powell 
V.  Love,  36  W.  Va.  96,  14  S.  E.  405. 

4.  Right  to  Recover  Over  against  Plain- 
tiff. 

While  a  defendant  under  the  plea  of 
non  assumpsit  may  give  in  evidence 
matter  by  way  of  recoupment,  or  in 
diminution  of  the  damages  claimed  by 
the  plaintiff,  even  to  the  entire  defeat 
of  his  action,  yet  it  is  not  competent 
for  the  defendant  in  that  suit  to  re- 
cover any  damages  he  may  have  shown 
in  excess  of  the  plaintiff's  demand.  If 
he  wishes  to  recover  such  excess  he 


must  bring  an  independent  action 
against  the  plaintiff.  Baltimore,  etc., 
R.  Co.  V,  Bitner,  15  W.  Va.  455;  Nat- 
ural Gas.' Co.  V.  Healy,  33  W.  Va.  102, 
10  S.  E.  56;  Columbia  Accident  Ass'n 
V.  Rockey,  93  Va.  678,  25  S.  E.  1009. 

Where  a  defendant  seeks  to  recoup 
the  plaintiff's  claim  by  showing  that  the 
plaintiff  had  failed  to  comply  with*  his 
contract  in  performing  the  work 
charged  for  in  his  claim  sued  on,  and 
the  defendant  had  been  thereby  com- 
pelled to  pay  out  money  to  make  good 
the  defects  in  the  plaintiff's  work,  said 
defendant  can  not,  by  way  of  recoup- 
ment, recover  a  judgment  against  the 
plaintiff,  by  showing  that  his  damage 
thus  sustained  exceeded  the  plaintiff's 
demand.  Natural  Gas  Co.  v.  Healy,  33 
W.  Va.  102,  10  S.  E.  56. 

III.  Special  Plea  of  Set-Off. 

A.  EFFECT  AS  ABOLISHING  COM- 
MON-LAW RECOUPMENT. 

The  provisions  of  §  3299  of  the  Code, 
as  originally  enacted  in  1831,  allowing 
a  special  plea  of  equitable  set-off,  were 
intended  to  enlarge  the  right  of  de- 
fense theretofore  existing  at  common 
law,  and  not  to  impair  any  previous 
right,  or  to  take  away  defenses  pre- 
viously allowed  by  law.  The  common- 
law  right  of  recoupment  was  not  im- 
paired, but,  in  addition  thereto,  the 
statute  permitted  the  defendant  to  re- 
cover any  damages  he  could  prove  in 
excess  of  the  damages  claimed  by  the 
plaintiff,  and  in  an  action  upon  a  sealed 
contract  to  prove  a  failure  of  consid- 
eration, or  fraud  in  its  procurement,  or 
breach  of  warranty  of  the  title  or 
soundness  of  personal  property,  for  the 
price  or  value  whereof  he  had  entered 
into  the  contract.  Columbia  Accident 
Ass'n  V.  Rockey,  93  Va.  678,  25  S.  E. 
1009.  The  suggestion  to  the  contrary 
in  Keckley  v.  Union  Bank,  79  Va.  458, 
overruled. 

And  in  Davis  v,  Baxter,  2  Pat.  &  H. 
132,  133,  Judge  Thompson  says  of  this 
statute:    "Its  leading  object  was  to  al- 
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low  defendants  to  go  behind  and  inquire 
into  the  consideration  of  specialties 
upon  equitable  pleas  of  offsets;  and,  if 
you  choose,  to  enable  defendants  to 
make  such  defenses  in  case  of  parol 
contracts,  where,  by  the  rules  of  com- 
mon law,  the  defense  could  not  be 
made  in  a  legal  forum.  What  those 
cases  of  parol  contracts  were,  which 
were  in  the  legislative  mind,  I  will  not 
stop  to  inquire  or  enumerate,  because 
most  certain  it  is  that  the  act  was  not 
intended  to  take  from  a  defendant  a 
single  legal  right  of  defense,  but  to 
enlarge  the  right  of  defense  in  a  court 
of  law."  And  see  also,  Sterling  Organ 
Co.  V.  House,  25  W.  Va.  64,  88. 

B.  NECESSITY  FOR  DEFEND- 
ANT'S DEMAND  TO  ARISE 
OUT  OF  CONTRACT  IN  SUIT. 

Under  §  3299  of  the  Code,  allowing 
special  pleas  of  set-ofiE  to  be  filed,  the 
defendant  can  not  set  up  a  claim  for 
unliquidated  damages  founded  on  a  con- 
tract other  than  the  contract  sued  on 
by  the  plaintiff.  This  section  of  the 
Code  provides  that  the  defendant  may 
plead  "any  other  matter,  as  would  en- 
title him  either  to  recover  damages  at 
law  from  the  plaintiff  or  the  person 
under  whom  the  plaintiff  claims,  or  to 
relief  in  equity  in  whole  or  in  part, 
against  the  obligation  of  the  contract;" 
but  these  general  words,  by  the  ap- 
plication of  the  rule  of  ejusdem  gen- 
erals, are  restricted  by  the  enumer- 
ated defenses  which  precede  them,  all 
of  which  are  based  upon  matters  di- 
rectly connected  with  the  contract  sued 
on.  Hence  no  set-off  can  be  pleaded 
which  does  not  grow  out  of  the  con- 
tract in  suit.  These  general  words 
were  added  so  as  to  allow  not  only  the 
defenses  particularly  named  in  the  pre- 
ceding part  of  the  section,  but  all  oth- 
ers of  the  same  kind  based  upon  such 
contract,  or  for  injuries  growing  out 
■of  it,  to  be  disposed  of  in  one  case. 
American  Manganese  Co.  v.  Virginia 
Manganese  Co.,  91  Va.  272,  21  S.  E. 
466. 


C.  GOVERNED  BY  EQUITABLS 
RATHER  THAN  LEQAI« 
RULES. 

Same    Evidence    Admissible    as    in 

Equity.— Where  the  plaintiff  sues  the 
defendant  at  law  on  bond  given  for  the 
purchase  money  of  land,  and  the  de« 
fendant  sets  up  the  defense  of  equitable 
set-off  (under  §  3299  of  the  Code  of 
Virginia)  for  the  value  of  a  deficiency 
in  the  quantity  of  the  land  sold,  the 
rules  governing  in  an  equitable  forum 
are  applicable,  and  the  plaintiff  may  re- 
but the  claim  of  the  defendant  by  any 
evidence  which  would  have  been  appro- 
priate to  his  defense  had  the  defend- 
ant elected  to  proceed  by  bill  in  equity. 
Caldwell  v.  Craig,  21  Gratt.  132. 

In  an  action  for  the  purchase  money 
of  land  the  vendee  may  (under  §  3299 
of  the  Code  of  Virginia)  plead  by  way 
of  set-off,  and  prove  by  parol  that  the 
vendor  falsely  represented  that  there 
was  a  spring  upon  the  tract  of  land 
sold,  although  in  the  written  contract 
there  is  no  mention  of  such  spring.  If 
a  bill  in  equity  had  been  brought  to  re- 
form the  contract,  alleging  mistake  on 
one  side  accompanied  by  a  fraud  on 
the  other,  parol  evidence  would  have 
been  admissible  to  show  the  true  con- 
tract and  relief  would  have  been 
granted.  And  so  likewise,  where  in  an 
action  at  law  for  the  price  the  same 
defense  is  made  by  a  special  plea,  the 
defendant  is  entitled  to  the  same  relief. 
Grayson  v,  Buchanan,  88  Va.  251,  13 
S.    E.   457. 

Ignorance  or  Mistake  of  Law« — 
When  in  a  court  of  law  the  defendant 
makes  an  equitable  defense  under  the 
statute,  the  rules  of  equity  prevail,  and 
he  is  entitled  to  the  same  relief  as  in 
a  court  of  equity.  Hence  an  instruction 
that  ignorance  or  mistake  of  law  can 
not  be  considered  as  a  defense  because 
the  suit  is  in  a  court  of  law,  is  erro- 
neous. Brown  v.  Rice,  76  Va.  629.  See 
also,  Brown  v.  Rice,  26  Gratt.  467. 

D.  IN  WHAT  COURT  PLEA  MAY 
BE  FILED. 

The   62d   section   of   the   act   passed 
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the  16th  of  April,  1831,  establishing  the 
circuit  superior  courts,  allowed  the 
equitable  defenses  therein  provided  for, 
in  all  actions  at  law  pending  in  such 
courts  at  the  time  of  pleading  the  same, 
whether  such  actions  were  originally 
brought  in  such  courts,  or  had  been 
transferred  thereto  from  the  former 
superior  courts  of  law.  Campbell  v. 
Montgomery,  1  Rob.  391. 

E.     IN    WHAT     ACTIONS     PLEA 

MAY  BE  FILED. 
1.   Actions  on  Contract 

a.  Contracts  by  Deed  or  Parol. 

Under  the  provisions  of  §  5,  ch.  126, 
W.  Va.  Code,  in  any  action  on  a  con- 
tract, whether  the  contract  be  by  deed 
or  by  parol,  the  defendant  may  file  a 
plea  alleging  any  such  failure  in  the 
consideration  of  such  contract,  or  fraud 
in  its  procurement,  as  would  entitle 
him  cither  to  recover  damages  at  law 
from  the  plaintiff,  or  to  relief  in  equity 
in  whole  or  in  part  against  the  obliga- 
tion of  the  contract.  The  plain  pur- 
pose of  this  statute  was  to  give  the 
same  measure  of  relief,  by  a  plea  un- 
der it,  that  could  be  obtained  by  the 
defendant  in  an  independent  action 
brought  at  law  for  the  same  cause,  or 
in  equity,  for  relief  growing  out  of  the 
same  transaction.  And  to  give  effect 
to  this  plain  purpose  it  is  essential  that 
it  should  be  construed  to  include  con- 
tracts under  seal  as  well  as  contracts 
by  parol.  Fisher  v.  Burdett,  21  W. 
Va.  626. 

b.  Contracts  Relating  to  Realty  or  Per- 

sonalty. 

There  is  nothing  in  the  terms  of  the 
statute  to  restrict  the  plea  of  equitable 
set-off  to  contracts  in  relation  to  per- 
sonalty. The  terms  of  the  act  are 
general,  "in  any  action  on  a  contract," 
and  it  includes  contracts  by  deed,  as 
well  as  by  parol,  and  there  can  be  no 
rca*ion  for  excluding  all  contracts  re- 
lating to  the  sale  and  purchase  of  real 
prf)perty  from  the  operation  of  the 
statute.     Watkins  v.  Hopkins,  13  Gratt 


743;  Watkins  v.  West  Wytheville  Land, 
etc.,  Co.,  92  Va.  1,  22  S.  E.  554. 

2.    Where  Equitable  Relief   Is  Neces- 
sary. 

Rescission  of  Contract.— Where  the 
equitable  grounds  relied  on  require  a 
rescission  of  the  contract,  and  a  rein- 
vestment of  the  vendor  with  the  title, 
a  special  plea  under  §  3299  of  the  Code 
is  not  available;  because  in  such  case 
a  court  of  law  is  incompetent  to  do 
complete  justice  between  the  parties, 
and  recourse  must,  in  the  nature  of 
things,  be  had  to  a  court  of  equity. 
Shiflett  V.  Orange  Humane  Soc,  7 
Gratt.  297;  Watkins  v.  Hopkins.  13 
Gratt.  743;  Watkins  v.  West  Wythe- 
ville  Land,  etc.,  Co.,  92  Va.  1,  22  S.  E. 
554;  Mangus  v.  McClelland,  93  Va.  786, 
23  S.  E.  364;  Tyson  v.  Williamson,  96 
Va.   636,  32   S.   E.   42. 

Where,  in  an  action  against  the 
vendee  of  land  on  a  note  given  for  the 
purchase  price  thereof,  the  defendant 
filed  a  special  plea  under  the  statute  al- 
leging fraud  in  the  procurement,  claim- 
ing damages  to  the  full  amount  of  the 
purchase  money,  and  accompanying  his 
plea  with  a  deed  reconveying  the  land 
to  the  vendor,  the  court  held  that  the 
plea  was  improper,  because  it  appeared 
that  its  object  was  not  only  the  re- 
covery of  damages  for  the  fraud,  but 
also  to  have  the  contract  rescinded  and 
to  ^einvest  the  vendor  to  the  title. 
Mangus  v.  McClelland,  93  Va.  786,  22 
S.   E.  364;  4  Min.   (3d  Ed.)   796. 

Waiver  of  Right  to  Specific  Perform- 
ance.— In  an  action  on  a  bond  for  $500, 
given  for  the  last  installment  of  the 
purchase  money  of  land,  a  plea  that 
the  plaintiff  was  to  make  defendant  a 
good  title  to  the  land  upon  the  pay- 
\  nient  of  the  bond,  and  that  defendant 
I  had  offered  to  pay  the  bond  upon  the 
making  of  the  title,  and  that  the  plain- 
tiff had  failed  and  refused  to  make  the 
title,  by  reason  whereof  the  consid- 
eration of  the  bond  had  failed  to  the 
extent  of  $250,  is  not  a  good  plea  in 
substance.     Inasmuch  as  the  bond  was 
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the  last  installment  of  the  purchase 
money  and  the  plea  claimed  only  $250 
compensation  for  the  breach  of  the 
contract  in  failing  to  make  title,  the 
defendant,  by  such  plea,  must  be  re- 
garded as  claiming  both  the  right  to 
have  the  contract  specifically  executed 
by  conveyance  of  the  title,  and  also 
compensation  for  the  breach  of  the  con- 
tract in  failing  to  make  title.  And  the 
act  of  1S31  does  not  authorize  a  plea 
that  the  consideration  has  failed  be- 
cause of  the  plaintiff's  refusal  or  neg- 
lect to  make  the  title  according  to  the 
contract,  which  shows  at  the  same  time 
that  the  vendee  is  entitled  to  the  spe- 
cific performance  of  the  contract,  with- 
out a  plain  election  on  the  part  of  the 
defendant  to  waive  the  right  to  specific 
performance  and  to  claim  merely  dam- 
ages for  the  breach.  Watkins  v.  Hop- 
kins, 13  Gratt.  743. 

F.  GROUNDS  FOR  PLEA. 
1.  Fraud  in  Procurement  of  Contract. 
In  the  Case  of  Deeds. — In  a  court  of 
common  law  fraud  may  be  given  in 
evidence  to  vacate  a  deed  on  the  plea 
of  non  est  factum,  if  such  fraud  relate 
to  the  execution  of  the  instrument,  as 
if  it  be  misread  to  the  party,  or  if  his 
>ignature  be  obtained  to  an  instrument 
which  he  did  not  intend  to  sign.  Taylor 
z\  King,  6  Munf.  358;  Burtners  v. 
Keran,  24  Gratt.  42;  Hayes  v.  Virginia 
Mut.  Prot.  Ass*n,  76  Va.  225.  But  if 
the  fraud  related  merely  to  the  pro- 
curement of  the  deed,  as  where  the 
deed  was  obtained  by  fraudulent  mis- 
representation, it  could  not  be  relied 
on  as  a  defense  in  an  action  at  law  on 
the  deed,  the  only  remedy  in  such 
case  being  in  equity.  Taylor  v.  King, 
6  Munf.  358;  Burtners  v.  Keran,  24 
Gratt.  42;  Tyson  v.  Williamson,  96 
Va.  636,  32  S.  E.  42.  To  enable  fraud 
in  the  procurement  of  a  deed  to  be  set 
up  as  a  defense  in  an  action  at  law 
was  one  of  the  objects  of  the  act  of 
1S31,  now  constituting  as  subsequently 
amended  §  3299  of  the  Code.  And 
under  this  statute  a  defendant  may  now 


make  this  defense  by  a  sworn  plea  in 
action  at  law.  Burtners  v.  Keran,  24 
Gratt.  42;  Hayes  v.  Virginia  Mut.  Prot. 
Ass'n,  76  Va.  225;  Guarantee  Co.  v. 
First  Nat.  B^nk,  95  Va.  480,  28  S.  E. 
909;  Tyson  v.  Williamson,  96  Va.  636, 
32  S.  E.  42. 

Fraud  in  Sale  of  Real  Estate.— A 
party  claiming  to  have  been  damaged 
by  fraud  and  misrepresentation  in  the 
sale  and  purchase  of  real  estate,  may, 
at  his  election,  file  a  bill  in  equity  to 
rescind  the  contract  and  reinvest  the 
vendor  with  the  title;  or  he  may  re- 
tain the  land  and  proceed  at  law  to 
recover  damages;  or  if  sued  at  law  on 
a  bond  given  for  the  deferred  pay- 
ments of  the  purchase  money,  he  may 
file  a  special  plea  under  §  3299  of  the 
Code,  and  set  off  against  the  plain- 
tiff's demand  the  damages  he  may  have 
sustained  by  reason  of  the  plaintiff's 
fraud  and  misrepresentation.  Watkins 
V.  West  Wytheville  Land,  etc.,  Co.,  92 
Va.    1,   22   S.    E.   554. 

Action  on  Notes. — Where  a  person 
is  sued  on  notes  he  may  make  defense 
under  Va.  Code,  §  3299,  that  the  notes 
were  procured  by  fraudulent  misrepre- 
sentations. Strickland  v.  Graybill,  97 
Va.   602,   34   S.    E.   475. 

Misrepresentation  of  Law. — The  de- 
fendant in  an  action  of  debt  on  a  bond, 
filed  a  special  plea  to  the  following  ef- 
fect; that  the  bond  was  given  to  pay 
notes,  which  were  barred  by  the  stat- 
ute of  limitation  at  the  time  the  bond 
was  so  given;  and  that  the  plaintiff 
knowing  that  the  notes  were  so  barred 
and  in  order  to  induce  the  defendant 
to  execute  the  bond,  fraudulently  repre- 
sented that  they  were  still  valid  and 
binding.  The  court  held,  that  if  this 
was  a  misrepresentation  of  law,  still  it 
was  a  case  in  which  equity  would  re- 
lieve the  defendant;  and  the  defense 
might  be  made  at  law  by  a  special  plea 
under  the  statute,  setting  out  the  facts. 
Brown  v.  Rice,  26  Gratt.  467;  Brown 
V.  Rice,  76  Va.  629. 
2.    Failure  of  Consideration. 

In  an  Action  on  a  Bond. — While  fail- 
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the  16th  of  April,  1831,  establishing  the 
circuit  superior  courts,  allowed  the 
equitable  defenses  therein  provided  for, 
in  all  actions  at  law  pending  in  such 
courts  at  the  time  of  pleading  the  same, 
"whether  such  actions  were  originally 
brought  in  such  courts,  or  had  been 
transferred  thereto  from  the  former 
superior  courts  of  law.  Campbell  v, 
Montgomery,  1  Rob.  391. 

E.     IN    WHAT     ACTIONS     PLEA 

MAY  BE  FILED. 
1.    Actions  on  Contract. 

a.  Contracts  by  Deed  or  Parol. 

Under  the  provisions  of  §  5,  ch.  126, 
W.  Va.  Code,  in  any  action  on  a  con- 
tract, whether  the  contract  be  by  deed 
-or  by  parol,  the  defendant  may  file  a 
plea  alleging  any  such  failure  in  the 
consideration  of  such  contract,  or  fraud 
in  its  procurement,  as  would  entitle 
him  either  to  recover  damages  at  law 
from  the  plaintiff,  or  to  relief  in  equity 
in  whole  or  in  part  against  the  obliga- 
tion of  the  contract.  The  plain  pur- 
pose of  this  statute  was  to  give  the 
same  measure  of  relief,  by  a  plea  un- 
der it,  that  could  be  obtained  by  the 
defendant  in  an  independent  action 
brought  at  law  for  the  same  cause,  or 
in  equity,  for  relief  growing  out  of  the 
same  transaction.  And  to  give  effect 
to  this  plain  purpose  it  is  essential  that 
it  should  be  construed  to  include  con- 
tracts under  seal  as  well  as  contracts 
by  parol.  Fisher  v.  Burdett,  21  W. 
Va.  626. 

b.  Contracts  Relating  to  Realty  or  Per- 

sonalty. 

There  is  nothing  in  the  terms  of  the 
statute  to  restrict  the  plea  of  equitable 
set-off  to  contracts  in  relation  to  per- 
sonalty. The  terms  of  the  act  are 
general,  "in  any  action  on  a  contract," 
and  it  includes  contracts  by  deed,  as 
well  as  by  parol,  and  there  can  be  no 
reason  for  excluding  all  contracts  re- 
lating to  the  sale  and  purchase  of  real 
property  from  the  operation  of  the 
statute.     Watkins  v,  Hopkins,  13  Gratt. 


743;  Watkins  v.  West  Wytheville  Land, 
etc.,  Co.,  92  Va.  1,  22  S.  E.  554. 

2.  Where  Equitable  Relief  Is  Neces- 
sary. 

Rescission  of  Contract. — Where  the 
equitable  grounds  relied  on  require  a 
rescission  of  the  contract,  and  a  rein- 
vestment of  the  vendor  with  the  title, 
a  special  plea  under  §  3299  of  the  Code 
is  not  available;  because  in  such  case 
a  court  of  law  is  incompetent  to  do 
complete  justice  between  the  parties, 
and  recourse  must,  in  the  nature  of 
things,  be  had  to  a  court  of  equity. 
Shiflett  V.  Orange  Humane  Soc,  7 
Gratt.  297;  Watkins  v,  Hopkins,  13 
Gratt.  743;  Watkins  v.  West  Wythe- 
ville Land,  etc.,  Co.,  92  Va.  1,  22  S.  E. 
554;  Mangus  v.  McClelland,  93  Va.  786, 
22  S.  E.  364;  Tyson  v.  Williamson,  96 
Va.   636,  32   S.   E.   42. 

Where,  in  an  action  against  the 
vendee  of  land  on  a  note  given  for  the 
purchase  price  thereof,  the  defendant 
filed  a  special  plea  under  the  statute  al- 
leging fraud  in  the  procurement,  claim- 
ing damages  to  the  full  amount  of  the 
purchase  money,  and  accompanying  his 
plea  with  a  deed  reconveying  the  land 
to  the  vendor,  the  court  held  that  the 
plea  was  improper,  because  it  appeared 
that  its  object  was  not  only  the  re- 
covery of  damages  for  the  fraud,  but 
also  to  have  the  contract  rescinded  and 
to  l-einvest  the  vendor  to  the  title. 
Mangus  v,  McClelland,  93  Va.  786,  2r* 
S.   E.  364;  4  Min.   (3d  Ed.)   796. 

Waiver  of  Right  to  Specific  Perform- 
ance.— In  an  action  on  a  bond  for  $500, 
given  for  the  last  installment  of  the 
purchase  money  of  land,  a  plea  that 
the  plaintiff  was  to  make  defendant  a 
good  title  to  the  land  upon  the  pay- 
ment of  the  bond,  and  that  defendant 
had  offered  to  pay  the  bond  upon  the 
making  of  the  title,  and  that  the  plain- 
tiff had  failed  and  refused  to  make  the 
title,  by  reason  whereof  the  consid- 
eration of  the  bond  had  failed  to  the 
extent  of  $250,  is  not  a  good  plea  in 
substance.     Inasmuch  as  the  bond  was 
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the  last  installment  of  the  purchase 
money  and  the  plea  claimed  only  $250 
compensation  for  the  breach  of  the 
contract  in  failing  to  make  title,  the 
defendant,  by  such  plea,  must  be  re- 
garded as  claiming  both  the  right  to 
have  the  contract  specifically  executed 
by  conveyance  of  the  title,  and  also 
compensation  for  the  breach  of  the  con- 
tract in  failing  to  make  title.  And  the 
act  of  1831  does  not  authorize  a  plea 
that  the  consideration  has  failed  be- 
cause of  the  plaintiff's  refusal  or  neg- 
lect to  make  the  title  according  to  the 
contract,  which  shows  at  the  same  time 
that  the  vendee  is  entitled  to  the  spe- 
cific performance  of  the  contract,  with- 
out a  plain  election  on  the  part  of  the 
defendant  to  waive  the  right  to  specific 
performance  and  to  claim  merely  dam- 
ages for  the  breach.  Watkins  v.  Hop- 
kins, 13  Gratt.  743. 

F.  GROUNDS  FOR  PLEA. 
l'  Fraud  in  Procurement  of  Contract. 
In  the  Case  of  Deeds. — In  a  court  of 
common  law  fraud  may  be  given  in 
evidence  to  vacate  a  deed  on  the  plea 
of  non  est  factum,  if  such  fraud  relate 
to  the  execution  of  the  instrument,  as 
if  it  be  misread  to  the  party,  or  if  his 
signature  be  obtained  to  an  instrument 
which  he  did  not  intend  to  sign.  Taylor 
v.  King,  6  Munf.  358;  Burtners  v. 
Keran,  24  Gratt.  42;  Hayes  v.  Virginia 
Mut.  Prot.  Ass'n,  76  Va.  225.  But  if 
the  fraud  related  merely  to  the  pro- 
curement of  the  deed,  as  where  the 
deed  was  obtained  by  fraudulent  mis- 
representation, it  could  not  be  relied 
on  as  a  defense  in  an  action  at  law  on 
the  deed,  the  only  remedy  in  such 
case  being  in  equity.  Taylor  v.  King, 
6  Munf.  358;  Burtners  v.  Keran,  24 
Gratt.  42;  Tyson  v.  Williamson,  96 
Va.  636,  32  S.  E.  42.  To  enable  fraud 
in  the  procurement  of  a  deed  to  be  set 
up  as  a  defense  in  an  action  at  law 
was  one  of  the  objects  of  the  act  of 
1831,  now  constituting  as  subsequently 
amended  §  3299  of  the  Code.  And 
under  this  statute  a  defendant  may  now 


make  this  defense  by  a  sworn  plea  in 
action  at  law.  Burtners  v.  Keran,  24 
Gratt.  42;  Hayes  v.  Virginia  Mut.  Prot. 
Ass'n,  76  Va.  225;  Guarantee  Co.  v. 
First  Nat.  B^nk,  95  Va.  480,  28  S.  E. 
909;  Tyson  v,  Williamson,  96  Va.  636, 
32  S.   E.  42. 

Fraud  in  Sale  of  Real  Eistatc.— A 
party  claiming  to  have  been  damaged 
by  fraud  and  misrepresentation  in  the 
sale  and  purchase  of  real  estate,  may, 
at  his  election,  file  a  bill  in  equity  to 
rescind  the  contract  and  reinvest  the 
vendor  with  the  title;  or  he  may  re- 
tain the  land  and  proceed  at  law  to 
recover  damages;  or  if  sued  at  law  on 
a  bond  given  for  the  deferred  pay- 
ments of  the  purchase  money,  he  may 
file  a  special  plea  under  §  3299  of  the 
Code,  and  set  off  against  the  plain- 
tiff's demand  the  damages  he  may  have 
sustained  by  reason  of  the  plaintiff's 
fraud  and  misrepresentation.  Watkins 
V,  West  Wythcville  Land,  etc.,  Co.,  92 
Va.    1,   22   S.    E.   554. 

Action  on  Notes. — Where  a  person 
is  sued  on  notes  he  may  make  defense 
under  Va.  Code,  §  3299,  that  the  notes 
were  procured  by  fraudulent  misrepre- 
sentations. Strickland  v.  Graybill,  97 
Va.   602,   34  S.   E.   475. 

Misrepresentation  of  Law. — The  de- 
fendant in  an  action  of  debt  on  a  bond, 
filed  a  special  plea  to  the  following  ef- 
fect; that  the  bond  was  given  to  pay 
notes,  which  were  barred  by  the  stat- 
ute of  limitation  at  the  time  the  bond 
was  so  given;  and  that  the  plaintiff 
knowing  that  the  notes  were  so  barred 
and  in  order  to  induce  the  defendant 
to  execute  the  bond,  fraudulently  repre- 
sented that  they  were  still  valid  and 
binding.  The  court  held,  that  if  this 
was  a  misrepresentation  of  law,  still  it 
was  a  case  in  which  equity  would  re- 
lieve the  defendant;  and  the  defense 
might  be  made  at  law  by  a  special  plea 
under  the  statute,  setting  out  the  facts. 
Brown  v.  Rice,  26  Gratt.  467;  Brown 
V.  Rice,  76  Va.  629. 
2.    Failure  of  Consideration. 

In  an  Action  on  a  Bond. — While  fail- 
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aire  of  consideration  could  not  be 
shown  in  defense  of  an  action  on  a 
bond  at  common  law  (Christian  v. 
Miller,  3  Leigh  78),  yet  ^this  defense 
may  now  be  made  by  a  sworn  plea 
under  the  statute.  Va.  Code,  §  3299, 
W.  Va.  Code,  ch.  126,  §  5.  Williamson 
V.  Cline,  40  W.  Va.  194,  20  S.  E.  917. 
See   Isbell  v.   Norvell,  4  Gratt.   176. 

Failure  to  Deliver  Land  at  Time  and 
in  Condition  Agreed. — The  possession 
of  all  the  land  sold,  at  the  time  and  in 
the  condition  stipulated  for  in  the  con- 
tract, may  fairly  and  legitimately  be 
considered  as  part  of  the  consideration 
of  the  contract;  and  a  plea  setting  up 
a  failure  to  deliver  the  land  at  the  time 
and  in  condition  so  stipulated  for,  is 
a  good  plea,  as  setting  up  a  f>artial 
failure  of  the  consideration.  No  ob- 
jection can  be  raised  in  such  case  upon 
the  idea  that  the  act  of  1831  does  not 
authorize  the  plea  in  the  case  of  a 
breach  of  warranty  of  the  title  to  real 
property  as  the  claim  here  is  based  on 
an  executory  contract  of  sale  stipulat- 
ing for  the  possession  of  the  premises 
at  a  certain  time  and  in  a  certain  con- 
dition, and  the  alleged  breach  relates 
only  to  the  possession  and  not  in  any 
manner  to  the  title.  Watkins  v,  Hop- 
kins, 13  Gratt.  743. 

Failure  to  Deliver  One  of  Two  Slaves 
Hired.-7-In  an  action  on  a  bond  given 
for  the  hire  of  two  slaves,  the  obligor 
is  entitled,  under  a  special  plea  filed 
under  the  act  of  April  16,  1831,  to  show 
a  failure  of  the  consideration  of  the 
bond,  in  that  one  of  the  slaves  was 
never  in  his  possession  but  always  re- 
mained in  the  possession  of  the  obli- 
gee.    Isbell  V.  Norvell,  4  Gratt.  176. 

Failure  of  Lessor  to  Repair,  as 
Agreed. — A  lessor  covenanted  to  put 
certain  repairs  upon  the  demised  premi- 
ses, which  he  failed  to  do.  In  an  ac- 
tion of  replevin  upon  a  distress  for 
rent,  the  tenant  may  set  off  the  dam- 
ages accrued  by  the  failure  of  the  les- 
sor to  make  the  repairs,  under  §  62  of 
the  act,  Supp.  Rev.  Code,  157.  Cald- 
well V.  Pcnnigton,  3  Gratt.  91. 


If  a  landlord  covenants  to  make  re- 
pairs to  premises,  the  tenant  may  no- 
tify him  to  do  so;  and,  if  he  fails  or 
refuses  to  comply  with  such  covenant, 
the  tenant  may  make  the  repairs,  and, 
in  an  action  instituted  by  the  landlord, 
may  recoup  the  same  as  offsets  or  pay- 
ment against  the  rent  demanded. 
Chevront  v.  Bee,  44  W.  Va.  103,  28  S. 
E.  751. 

There  Must  Be  Failure  of  Considera- 
tion of  Particular  Contract  Sued  on,— 
Section  5,  ch.  126,  of  the  Code  of  West 
Virginia,  authorizes  the  defendant  to 
file  a  special  plea  only  when  there  has 
been  a  failure  of  the  consideration  of 
the  particular  contract  sued  on.  And 
under  this  statute  the  defendant  can 
not  set  up  the  failure  of  the  plaintiff 
to  comply  with  another  obligation  on 
his  part  which  was  not  the  immediate 
consideration  of  the  contract  sued  on, 
but  was  only  an  inducement  for  the 
defendant  to  enter  into  that  contract, 
and  the  consideration  of  which  has 
not  failed  in  whole  or  in  part. 
Sterling  Organ  Co.  v.  House,  25  W. 
Va.  64. 

The  plaintiff,  in  consideration  that 
the  defendant  would  incur  the  expense 
of  introducing  in  a  certain  territory 
certain  goods  manufactured  by  the 
plaintiff,  agreed  to  sell  these  goods  to 
the  defendant  at  fixed  prices,  the  ar- 
rangement to  continue  as  long  as  either 
party  chose,  and  till  the  party  desiring 
to  put  an  end  thereto  should  give  the 
other  party  reasonable  notice  of  his 
purpose  to  terminate  it.  The  plaintiff 
broke  this  agreement  by  refusing  to 
continue  to  sell  goods  to  the  defend- 
ant, without  having  first  given  him  rea- 
sonable notice,  and  brought  an  action 
against  the  defendant  for  the  price  of 
the  goods  already  sold  him.  It  was 
held  that  the  defendant  could  not  file 
a  special  plea,  under  ch.  126,  §  5,  of 
the  Code,  alleging  the  above  fact  as 
showing  a  failure  in  the  consideration 
of  the  contract  sued  on,  because  the 
suit  was  brought  upon  the  contract 
made    in   the    purchase    of    the   goods 
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which  had  not  been  paid  for.     Sterling 
Organ  Co.  v.  House,  25  W.  Va.  64. 

And  see  Va.  Code,  §  3301,  which 
declares:  "Nothing  in  this  chapter 
shall  impair  or  affect  the  obligation 
of  any  bond  or  other  deed  deemed 
voluntary  in  law  upon  any  party 
thereto,  or  his  representative."  See 
also,  W.  Va.  Code,  ch.  126,  §  7. 

3.  Want  of  Consideration. 

A  defense  to  an  action  on  a  bond 
showing  that  the  bond  was  originally 
without  consideration  can  not  be  made 
at  common  law.  Taylor  v.  King,  6 
Munf.  358.  Nor  can  such  defense  be 
made  by  special  plea  under  the  statute 
(Va.  Code,  §  3299)  allowing  equitable 
defenses  to  be  made  at  law.  The  words 
"failure  in  the  consideration,"  as  used 
in  this  section  of  the  Code,  refer  to 
contracts  originally  founded  on  a  valu- 
able consideration,  which  has  failed, 
and  not  to  contracts  originally  volun- 
tary. Harris  v,  Harris,  23  Gratt.  737; 
Williamson  v.  Cline,  40  W.  Va.  194,  20 
S.  E.  917,  921. 

4.  Breach  of  Warranty. 

In  General. — Damages  for  breach  of 
warranty  can  only  be  claimed  against 
sealed  instruments,  under  §  3299  of  the 
Code,  and  in  the  manner  therein  pre- 
scribed. Such  damages  could  not  be 
claimed  at  common  law  by  way  of  re- 
coupment against  a  sealed  instrument, 
nor  can  they  be  claimed  by  way  of 
set-off  under  the  provisions  of  §  3298 
of  the  Code,  as  the  provisions  of  that 
section  apply  only  where  the  set-off  is 
a  debt  or  liquidated  demand.  Kinzie 
v.  Riely,  100  Va.  709,  42  S.  E.  672. 

Breach  of  Warranty  of  Title  to  Re- 
alty.— A  grantee  of  real  estate,  when 
sued  at  law  by  his  grantor  for  the 
purchase  price,  may  under  Code,  § 
3299,  file  a  special  plea  claiming  dam- 
ag^es  for  a  breach  of  warranty  or  cove- 
nant of  title  by  his  grantor  unless  the 
defence  would  require  the  contract  to 
be  rescinded,  and  the  grantor  to  be 
reinvested  with  the  title  conveyed. 
Kinzie  v.  Riely,  100  Va.  709,  42  S.   E. 


672.  4  Min.  Inst.  (3d  Ed.)  956.  And 
the  Code  of  West  Virginia,  ch.  126,  § 
5,  expressly  provides  that  in  any  action 
on  a  contract  the  defendant  may  file 
a  plea  alleging  "any  such  breach  of 
any  warranty  to  him  of  the  title  to  real 
property." 

In  Watkins  v.  Hopkins,  13  Gratt.  743, 
Judge  Lee  seemed  to  intimate  that  the 
act  of  1831  (now  §  3299  of  the  Code) 
did  not  authorize  a  plea  setting  up  a 
breach  of  warranty  of  title  to  real 
property.  He  says,  "And  upon  the 
terms  of  the  statute  which  authorize 
the  plea  in  case  of  a  breach  of  war- 
ranty of  the  title  or  soundness  of  per- 
sonal property,  it  may  be  argued  that 
such  a  plea  is  inferentially  excluded 
in  case  of  a  breach  of  warranty  of  the 
title  to  real  estate."  But  the  act  of 
1831  as  amended  by  the  act  of  March 
26,  1873  (acts  1872-73,  p.  196),  and 
found  in  §  3299  of  the  present  Code,  is 
clearly  sufficiently  broad  to  authorize 
the  grantee  to  file  a  special  plea  for 
breach  of  warranty  or  covenant  of  title 
to  realty.  See  Kinzie  v.  Riely,  100  Va. 
709,  42  S.   E.   672. 

In  Penfce  v.  Huston,  6  Gratt.  304,  the 
court  left  it  unsettled  whether  a  breach 
of  a  covenant  of  warranty  in  a  deed 
conveying  real  estate,  may  be  set  up 
as  a  defense  to  an  action,  under  the 
act  of  April  16,  1831  (Code,  §  3299). 
The  case  was  an  action  of  debt  on  a 
bond,  and  the  defendant  filed  a  special 
plea,  under  the  above  act,  in  which  he 
alleged  that  the  bond  was  executed  for 
part  of  the  purchase  money  of  a  tract 
of  land,  which  the  obligee  in  the  bond 
had  conveyed  to  the  defendant  with  a 
covenant  to  warrant  the  title  free  from 
the  claims  of  all  persons  whatsoever, 
and  that  a  valid  claim  had  been  set 
up  to  the  land  by  a  purchaser  from  the 
defendant's  vendor;  and  that  the  de- 
fendant had  been  compelled  to  give 
up  the  land;  and  that  he  had  purchased 
it  again  from  such  claimant  at  an  ad- 
vanced price.  The  plaintiff  took  issue 
on  the  plea,  and  there  was  a  verdict 
for  the  defendant.    The  court  held,  that 
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although  the  plea  did  not  set  up  a  de- 
fense which  was  authorized  by  the 
statute,  yet  it  asserted  a  substantial 
claim  against  the  plaintiff,  and  after 
verdict  was  cured  by  the  statute  of 
jeofails. 

Where  a  tract  of  land  is  conveyed 
to  a  vendee  with  covenants  of  general 
warranty,  and  said  vendee  executes  his 
bonds  to  the  vendor  for  the  purchase 
money,  and  said  purchaser  is  com- 
pelled to  pay  off  trust  liens  which  had 
been  executed  by  the  vendor  thereon 
in  order  to  obtain  a  clear  title  therefor, 
said  vendee  is  entitled  to  substitution 
to  the  rights  of  the  parties  who  held 
said  liens,  and  in  a  suit  by  the  vendor 
to  recover  said  purchase  money  may 
set  off  the  amounts  so  paid  against  the 
claim  of  his  vendor  for  purchase 
money.  Hoke  v,  Jones,  33  W.  Va. 
501,  10  S.  E.  775. 

5.  Matter  Entitling  Defendant  to  Equi- 
table Relief. 

Mistake. — Where  a  plea  averred  that 
the  note  in  suit  was  made  for  the  bal- 
ance of  a  note  given  for  the  aggregate 
of  sundry  notes,  and  that  in  that  ag- 
gregate there  was,  by  mistake,  included 
a  note  which  had  been  paid,  and  that 
the  mistake  had  been  continued  on 
into  the  note  in  suit  and  was  only  re- 
cently discovered  by  the  defendant,  it 
was  held  that  if  such  be  a  defense  it 
should  have  been  made  by  the  sworn 
pica  under  the  statute.  Keckley  v. 
Union  Bank,  79  Va.  458. 

Plea  Based  on  Defendant's  Own 
Fraud. — In  an  action  on  a  bond  the 
defendant  filed  a  special  plea  alleging 
that  he  voluntarily  executed  the  bond 
for  the  express  purpose  of  defeating 
certain  claimants  who  had  sued  him 
for  damages;  because  in  the  excite- 
ment prevailing  just  after  the  war  the 
court  and  the  jury  would  not  have 
done  him  justice  in  those  suits.  He 
attempted  to  sustain  this  plea  on  the 
ground  that  it  alleged  such  matter  ex- 
isting before  the  execution  of  the  bond 
as   entitled   him    to    relief     in     equity 


against  the  obligation  thereof.  It  was 
held  that  he  was,  in  eflfect,  asking  the 
court  to  relieve  him  from  the  conse- 
quences of  his  own  fraud  and  that  the 
court  must  presume  that  no  injustice 
would  have  been  perpetrated  in  the 
regular  course  of  legal  proceedings. 
Harris  v,  Harris,  23  Gratt.  737. 

G.    BY    WHOM    PLEA    MAY    BE 
FILED. 
Plea  Personal  to  Principal. — If  in  an 

action  by  a  grantor  against  the  grantee 
and  his  surety  on  a  bond  given  for  the 
purchase  price  of  real  estate,  a  joint 
plea  be  filed  by  principal  and  surety 
under  §  3299  of  the  Code,  claiming 
damages  for  a  breach  of  warranty  of 
title,  and  the  plea  be  found  against  the 
defendants,  the  surety  can  not  alone 
prosecute  a  writ  of  error.  The  defense 
allowed  by  this  section  of  the  Code  is 
personal  to  the  principal  though  if 
successfully  made,  it  would  redound  to 
the  benefit  of  the  surety.  The  surety 
has  no  claim  for  damages  against  the 
grantor  for  a  breach  of  covenant  in  a 
deed  to  which  he  is  not  a  party  and 
under  which  he  has  acquired  no  in- 
terest. He  could  not  under  any  view 
of  the  subject,  make  the  plea  available 
to  effect  more  than  the  extinguishment 
of  the  plaintiff's  claim,  and  he  would 
not  be  at  liberty  to  so  limit  the  nghts 
of  the  vendee,  and  possibly  preclude 
his  obtaining  full  compensation  for  his 
damages,  for  the  plaintiff  could  not  be 
compelled  to  litigate  the  matter  twice. 
And  if  it  were  held  otherwise  the  prin- 
cipal would  be  deprived  of  his  election, 
and  be  compelled  to  assert  his  demand 
by  way  of  set-off  when  he  might  pre- 
fer, and  it  might  better  subserve  his 
interest,  to  bring  an  independent  ac- 
tion for  its  recovery.  Kinzie  v,  Riely, 
100  Va.  709,   42   S.    E.   672. 

H.  DEFENDANT  DEEMED  TO 
HAVE  BROUGHT  ACTION 
AGAINST    PLAINTIFF.    . 

A  defendant  who  files  a  special  plea 
of  set-off  is  deemed  to  have  brought 
an   action  against   the   plaintiff  at  the 
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time  of  filing  such  plea,  for  the  mat- 
ters mentioned  therein.  Huff  v. 
Broyles,  26  Gratt.  283;  Kinzie  v.  Riely, 
100  Va.  709,  42  S.  E.  672. 

Same  Measure  of  Relief  Allowed  as 
in  Independent  Action. — In  an  action 
brought  for  the  price  of  an  animal  sold, 
the  defendant  may  file  a  special  plea 
under  the  Code  of  1873,  ch.  168,  §  5 
(Code,  1888,  §  3299  and  he  may  claim 
and  recover  all  the  damages  he  has 
sustained  by  reason  of  the  breach  of 
the  warranty  of  said  animal,  which  he 
could  have  recovered  if  he  had  brought 
a  separate  action  for  the  breach  of  war- 
ranty. The  plain  purpose  of  this  stat- 
ute is,  to  give  precisely  the  same  meas- 
ure of  relief  on  the  plea  filed  under  the 
same,  as  could  be  obtained  in  an  inde- 
pendent action  brought  for  the  same 
cause.     Huff  z/.  Broyles,  26  Gratt.  283.' 

Plaintiff's  Representatives  May  Re- 
vive  on  Motion  Although  Plea  Filed. 
— ^The  filing  of  a  special  plea  of  set-off 
under  §  3299  of  the  Code  of  Virginia 
■does  not  deprive  the  personal  represent- 
atives of  the  plaintiff,  who  dies  pend- 
ing the  action,  of  the  right  to  have  the 
action  revived  in  their  names  on  mo- 
tion, without  notice,  as  provided  by  § 
3308  of  the  Code,  notwithstanding  the 
provisions  of  §  3303,  declaring  that  the 
defendant  shall  be  deemed  to  have 
brought  an  action  against  the  plaintiff 
for  the  amount  of  the  set-off,  and  that 
the  plaintiff  shall  not  dismiss  the  action 
wthout  defendant's  consent.  Kinzie  z;. 
Riely,  100  Va.  709,  42  S.  E.  672. 

1.      EFFECT     OF     FAILURE     TO 

FILE    PLEA  AS    BARRING 

RIGHT     TO     RELIEF     IN 

EQUITY. 

Defendant  Still  Entitled  to  Relief  in 

Kquity. — The    statute  which    gives   the 

defendant   in   an   action   on   a   contract 

the    right  to  file  a  plea  alleging  fraud 

in    the  procurement  of  the  contract  or 

any    other  matter  which  would   entitle 

him  to  relief  in  equity,  further  provides 

that  if  the  defendant  who  is  entitled  to 

^uch    plea,   shall   not   tender   it,  or   al- 


though he  tender  it,  if  it  be  rejected 
for  not  being  offered  in  due  time,  he 
shall  not  be  precluded  from  such  re- 
lief in  equity  as  he  would  have  been 
entitled  to  if  the  statute  had  not  been 
passed.  Barnett  v,  Barnett,  83  Va.  504, 
2  S.  E.  733;  Ludington  v.  Tiffany,  6 
W.  Va.  11;  Jarrett  v,  Goodnow,  39  W. 
Va.  602,  20  S.  E.  575;  3ias  v.  Vickers, 
27  W.  Va.  456;  Kinzie  v.  Riely,  100  Va. 
709,  42  S.  E.  672;  Va.  Code,  §  3300, 
W.  Va.  Code,  ch.  126,  §  6. 

Need  Allege  No  Excuse  for  Failure 
to  Make  Defense  at  Law.— When  a  de- 
fendant in  an  action  on  a  contract  fails 
to  avail  himself  of  an  equitable  plea  to 
which  he  is  entitled,  and  allows  judg- 
ment to  go  against  him,  it  is  not  neces- 
sary in  order  to  enable  him  to  make 
his  defense  in  equity  against  the  judg- 
ment, that  he  should  aver  in  his  bill 
any  excuse  for  not  making  such  defense 
in  the  action  at  law.  Ludington  v. 
Tiffany,  6  W.  Va.  11;  Bias  v.  Vickers, 
27  W.  Va.  456;  Jarrett  v.  Goodnow,  39 
W.  Va.  602,  20  S.  E.  575. 

J.    PROCEDURE. 
1.   Plea. 

a.  In  General. 

A  plea  under  the  act  of  1831  (Va. 
Code,  §  3299)  must  show  that  the  off- 
set is  such  as  may  be  set  up  under  the 
statute.  Watkins  v.  Hopkins,  13  Gratt. 
743. 

b.  Setting  Out  Groimds  of  Defense. 
Groimds  of  Defense  Set  Forth  with 

Certainty. — The  defendant,  in  order  to 
avail  himself  of  the  defenses  provided 
by  the  statute  (Va.  Code,  §  3299)  should 
file  a  special  plea  averring  the  fraud 
or  special  circumstances  which  entitle 
him  to  relief  in  equity.  And  the  facts 
should  be  set  forth  with  sufficient  pre- 
cision and  certainty  to  apprise  the 
plaintiff  of  the  character  of  the  defense 
intended  to  be  made;  and  to  enable  the 
court  to  decide  whether  the  matter  re- 
lied on  constitutes  a  valid  claim  to  an 
equitable  relief.  Burtners  v.  Reran.  24 
Gratt.  42;  Richardson  v.  Insurance  Co., 
27  Gratt.  749. 
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In  an  action  of  debt  on  a  note,  the 
defendant  filed  a  special  plea  alleging 
that  he  had  deposited  certain  shares  of 
stock  as  collateral  security  for  the 
note,  and  that  this  stock  had  ''remained 
in  the  exclusive  management,  custody 
and  control  of  the  plaintiff,  from  the 
date  of  said  obligation  hitherto,  and 
that  during  this'  period,  the  plaintiff 
had  so  carelessly  and  improvidently 
managed  and  controlled  said  stock  as 
that  same  had  become  utterly  worth- 
less, unavailing  and  lost  to  the  defend- 
ant as  property."  And  the  defendant 
claimed  to  have  sustained  loss  to  a  cer- 
tain amount  which  he  offered  to  set 
off  against  the  plaintiffs  demand.  It 
was  held  that  the  plea  was  bad,  be- 
cause it  did  not  set  forth  and  show 
what  acts  the  plaintiff  had  done,  or 
omitted  to  do,  in  regard  to  the  stock, 
which  acts  were  intended  to  be  com- 
plained of  in  the  plea.  Because  of  this 
failure  it  did  not  sufficiently  appear 
whether  such  acts  and  omissions  con- 
stituted a  good  defense  to  the  action. 
Richardson  v.  Insurance  Co.,  27  Gratt. 
749. 

Allegation  of  Fraud  or  Breach  of 
Warranty. — In  an  action  of  debt  on  a 
bond,  a  special  plea  is  defective  and  is 
properly  rejected  which  alleges  that 
the  bond  was  given  for  the  price  of 
goods  which  defendant  bought  of  plain- 
tiff, who  represented  that  they  were 
s«und  and  marketable,  when  in  fact 
they  were  unsound  and  damaged,  and 
by  means  thereof  unsalable;  but  which 
docs  not  aver  a  warranty  of  the  quality 
of  the  goods,  or  that  the  plaintiff  knew 
that  the  said  representations  made  by 
him  were  untrue;  or  that  he  used  any 
fraud  or  art  to  disguise  or  conceal 
their  true  condition  or  quality.  But 
in  such  case  a  plea  is  good,  which  avers 
that  the  representations  were  untrue, 
and  that  the  plaintiff  at  the  time  of 
making  them  knew  them  to  be  untrue, 
and  knowingly  made  them  with  the 
intent  to  defraud  the  defendant;  and 
which  proceeds  to  set  out  the  unsound- 
ness   of   numerous    articles    purchased. 


and  to  detail  particulars  in  which  the 
representations  had  turned  out  to  be 
untrue.  Cunningham  v.  Smith,  10 
Gratt.  255,  60  Am.  Dec.  333. 

In  an  action  on  a  bond  given  for  the 
price  of  a  slave,  a  special  plea  under 
the  act  of  1831  is  good,  which  avers 
in  general  terms  that  the  slave  was 
unsound  at  the  time  of  the  sale,  and 
that  the  plaintiff  knew  the  fact,  and 
fraudulently  concealed  it  from  the  de- 
fendant, and  that  upon  discovering  the 
fact  the  defendant  offered  to  return 
the  slave  and  demanded  a  rescission  of 
the  contract,  which  plaintiff  refused, 
and  laying  the  damages  to  the  whole 
amount  of  the  price,  or  not  laying  any 
damages,  and  praying  for  judgment  in 
bar  of  the  action.  And  if  such  plea 
avers  in  general  terms  the  unsound- 
ness of  the  slave,  and  then  adds  a 
specific  unsoundness,  the  defendant 
may  under  the  plea,  prove  any  un- 
soundness, and  he  is  not  confined  to 
the  specific  unsoundness  mentioned  in 
the  plea.     Fleming  v.  Toler,  7  Gratt.  310. 

In  an  action  of  debt  on  a  bond  for 
the  hire  of  slaves,  if  the  obligor  files 
a  special  plea  under  the  statute,  and 
relies  on  the  contract  of  hiring  as  fur- 
nishing him  with  an  equitable  defense, 
he  should  set  forth  the  contract  of  hir- 
ing according  to  its  terms  or  legal  ef- 
fect, and  he  must  allege  distinctly  any 
fraud  or  warranty  in  regard  to  it.  upon 
which  he  founds  his  defense.  Neither 
fraud  nor  a  breach  of  warranty  can 
properly  be  left  by  the  plea  to  con- 
jecture or  inference..  Howell  v.  Cowles, 
6   Gratt.   393. 

Must  Allege  Worthlessness  of  Prop- 
erty at  Time  Contract  Made. — A  plea 
of  special  set-off  under  §  3299  of  the 
Code,  which  sots  up  the  worthlessness 
of  property  which  formed  the  consid- 
eration of  the  contract  in  suit,  must 
aver  worthlessness  at  the  time  of  the 
contract,  and  not  at  the  date  of  the 
plea.  South  Roanoke  Land  Co.  v. 
Roberts,  99  Va.  487,  39  S.  E.  133;  Ty- 
son V.  Williamson,  96  Va.  636,  32  S. 
E.  42. 
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Plea  Need  Not  Allege  the  Scienter. 
— In  an  action  at  law  upon  a  contract, 
a  plea  which  presents  the  defense  of 
fraud  in  the  procurement  of  the  con- 
tract must  allege  the  scienter.  But  in 
equity  no  such  averment  is  necessary, 
and  an  equitable  plea  filed  under  Va. 
Code,  §  3299,  is  good  without  the  aver- 
ment. This  section  of  the  Code  was 
enacted  for  the  purpose  of  allowing 
certain  equitable  defenses  to  be  made 
at  law,  and  the  defendant,  on  the  issue 
tendered  by  the  plea  has  the  right  to 
make  the  same  defense  as  in  equity. 
The  defense  is  equitable  though  made 
at  law,  and  the  same  rules  apply  in 
each  form.  Guarantee  Co.  v.  First 
Nat.  Bank,  95  Va.  480,  28  S.  E.  909; 
Strickland  v.  Graybill,  97  Va.  602,  34 
S.  E.  475. 

A  plea  under  §  3299  is  sufficient  which 
avers  that  the  statements  of  fact  were 
falsely  and  fraudulently  made  for  the 
purpose  of  procuring  the  contract;  that 
they  were  material;  that  they  were  un- 
true; and  that  the  defendant  to  whom 
they  were  made  relied  upon  them,  and 
was  by  them  induced  to  enter  into  the 
contract.  Strickland  v.  Graybill,  97 
Va.  602,  34  S.  E.  475. 

c.  Statement  as  to  Amount  of  Defend- 

ant's Claim. 
A  special  plea  under  §  3299  of  the 
Code  must  allege  the  amount  to  which 
the  defendant  is  entitled  by  reason  of 
the  matters  contained  in  the  plea. 
Richmond  Ice  Co.  v.  Crystal  Ice  Co., 
99  Va.  239,  37  S.  E.  851;  Tyson  v.  Wil- 
liamson, 96  Va.  636,  32  S.   E.  42. 

d.  Verification. 

A  special  plea  filed  under  §  3299 
must  be  verified  by  affidavit.  Va.  Code, 
§  3299.  Watkins  v.  Hopkins,  13  Gratt. 
743;  Grayson  v.  Buchanan,  88  Va.  251, 
13  S.    E.  457. 

Judgnacnt  Substantially  Correct— Ef- 
fect of  Want  of  Affidavit— Where  a 
plea  in  the  nature  of  set-off  sufficiently 
conforms  to  the  statute  in  other  re- 
spects, but  is  not  sworn  to,  such  de- 
fect is  not  one  for  which  judgment  will 


be  reversed,  when  upon  a  survey  of 
the  entire  record  the  judgment  appears 
to  be  substantially  right.  Grayson  v. 
Buchanan,  88  Va.  251,  13  S.  E.  457. 

8.   Replication, 

In  General. — Every  issue  of  fact 
upon  a  special  plea  of  set-off  under  § 
3299  must  be  upon  a  general  replica- 
tion that  the  plea  is  not  true.  Va. 
Code,  §  3300;  W.  Va.  Code,  ch.  126,  S 
6.  Briggs  V.  Cook,  99  Va.  273,  38  S. 
E.  148;  Quaker  City  Nat.  Bank  v. 
Showacre,  26  W.  Va.  48. 

Where  Defendant  Not  Prejudiced  by 
Allowing  Special  Replication. — ^A  de- 
fendant filed  a  special  plea  under  the 
provisions  of  the  5th  section  of  chapter 
126  of  the  Code  of  West  Virginia,  and 
the  plaintiff  filed  a  special  replication 
thereto,  in  which  he  alleged  facts,  which 
if  true  would  have  entitled  him  to  a 
verdict,  and  the  defendant  rejoined 
generally,  and  a  trial  was  had  on  this 
issue  and  a  verdict  was  found  for  the 
plaintiff.  The  court  held,  that  although 
the  Code  provides  that  every  issue  of 
fact  upon  such  special  plea  shall  be 
upon  a  general  replication,  yet  if  the 
defendant  could  not  have  been  preju- 
diced by  the  allowance  of  the  special 
replication,  the  appellate  court  will  not 
reverse  the  judgment  on  the  ground 
that  it  was  improperly  allowed.  Quaker 
City  Nat.  Bank  v,  Showacre,  26  W. 
Va.  48. 

Statute  of  Jeofails  Inapplicable. — In- 
asmuch as  issue  upon  a  special  plea 
under  §  3299  of  the  Code  of  Vir- 
ginia can  only  be  taken  by  way  of 
replication  that  "the  plea  is  not  true,'* 
the  statute  of  jeofails,  which  cures  the 
omission  of  a  similiter,  does  not  ap- 
ply to  the  omission  of  such  replication. 
Briggs  V.  Cook,  99  Va.  273,  38  S.  E. 
148. 

Going  to  Trial  without  Replication 
— ^Waiver. — In  a  proceeding  by  motion 
to  recover  a  judgment  for  money,  the 
defendant  pleaded  non  assumpsit  and 
a  special  plea  of  set-off  under  §  3299 
of  the  Code.     Issue  was  taken  on  the 
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plea  of  non  assumpsit,  but  no  replica- 
tion was  filed  to  the  special  plea,  and 
no  evidence  offered  thereunder.  The 
jury  was  sworn  to  try  the  issues 
joined.  After  verdict  for  the  plaintiff, 
the  defendant  moved  to  set  it  aside  be- 
cause no  issue  had  been  joined  on  the 
special  plea,  but  the  court  held  that 
the  motion  came  too  late;  that  al- 
though the  defendant  had  the  right  to 
demand  a  replication,  yet  having  failed 
to  do  so,  he  is  deemed  to  have  con- 
sented to  a  trial  on  the  pleadings  as 
they  were.  Briggs  v.  Cook,  99  Va.  273, 
38  S.  E.  148. 

Form  of  Replication  Where  Statute 
of  Limitations  Is  Set  Up  against  Set- 
OfiF.— The  general  rule  is  that  the  stat- 
ute of  limitations  must  be  specially 
pleaded;  but  this  rule  can  have  no  ap- 
plication to  the  plea  of  equitable  set- 
off, under  §  3299  of  the  Code.  The 
only  replication  which  is  allowed  to 
such  pleas  (by  §  3300)  is  a  general 
replication  that  the  plea  is  not  true,  and 
under  this  replication  the  plaintiff  may 
give  in  evidence  any  matter  which  he 
could  have  given  in  evidence  under  a 
special  replication,  if  such  replication 
had  been  allowed.  Hence  under  this 
general  replication  the  plaintiff  may 
rely  on  the  statute  of  limitations.  Sex- 
ton V.  Aultman,  92  Va.  20,  22  S.  E. 
838. 

3.    Judgment. 

a.  Right    to    Recover     Over     against 

PlaintifiF. 

If  the  jury  find  that  the  defendant's 
claim  exceeds  the  plaintiff's  demand, 
the  defendant  shall  have  judgment 
against  the  plaintiff  for  the  excess.  Va. 
Code,  §  3304;  W.  Va.  Code,  ch.  126, 
§  9.  Thornton  v,  Thornton,  4  Gratt. 
121.  See  Huff  v.  Broyles,  26  Gratt. 
283. 

b.  EfiFect 

(1)    As  Barring  Subsequent  Action  at 
Law. 
Splitting  Claim — Using  Part  as  Set- 
off and  Bringing  Action  for  Balance. 
— Where  the  defendant  in  an  action  of 


debt,  filed  a  special  plea  under  the 
statute  (Va.  Code,  §  3299)  for  the 
breach  of  a  warranty  of  an  animal  for 
the  price  of  which  the  suit  was  brought, 
and  succeeded  in  being  relieved  to  the 
extent  of  the  price  paid  for  the  animal, 
such  defendant  can  not  afterwards 
maintain  another  action  for  damage 
and  expense  incurred  in  keeping  the 
animal.  If  he  brings  such  separate  ac- 
tion a  plea  of  the  former  judgment 
good  in  bar  thereof.  From  this  sta' 
ute  there  can  be  no  doubt  it  was  the 
intention  of  the  legislature  to  place  the 
plea  upon  the  same  footing  as  an  in- 
dependent action  for  the  same  cause; 
so  that  the  same  objection  exists  to 
the  claiming  of  part  of  the  damage 
for  the  same  breach  of  contract  under 
the  statutory  plea,  and  another  part 
in  an  independent  action,  as  to  the 
claim  of  part  in  one  action  and  another 
part  in  another  action.  Huff  v.  Broyles, 
26   Gratt.   283. 

When  Nominal  Damage  Only  Al- 
lowed by  Way  of  Set-OfiF.— If  in  an  ac- 
tion on  a  bond  for  the  purchase  price 
of  land  the  defendant  files  a  plea  set- 
ting up  a  breach  of  a  covenant  by  the 
plaintiff  that  he  had  "the  right  to  con- 
vey the  land,"  he  is  deemed  to  have 
brought  an  action  on  the  covenant  and 
can  not  again  present  a  dfcmand  for 
its  breach.  In  an  action  on  such  a 
covenant,  if  there  had  been  neither 
eviction,  nor  special  damages  arising 
from  the  breach  thereof,  the  judgment 
would  be  for  only  nominal  damages, 
but  such  judgment  would,  neverthe- 
less, bar  a  subsequent  action  on  the 
covenant,  although  the  grantee  were 
subsequently  evicted.  And  the  same 
result  would  follow  if  the  damages 
though  nominal,  were  claimed  by  way 
of  set-off.  Kinzie  v.  Riely,  100  Va.  709. 
42  S.  E.  672. 

(2)     As    Barring    Subsequent    Suit    in 
Equity. 

If  the  defendant  file  his  special  plea 
in  the  action  at  law,  and  an  issue  in 
fact  is  joined  thereon,  and  such  issue 


Set-Off,  Recoupment  and  Counterclaim 


289 


is  found  against  the  defendant,  he  shall 
be  barred  from  relief  in  equity  upon 
the  matters  alleged  in  the  plea,  un- 
less upon  such  ground  as  would  entitle 
a  party  to  relief  against  a  judgment, 
in  other  cases.  Va.  Code,  §  3300;  W. 
Va.  Code,  ch.  126,  §  6.  Knott  v.  Sea- 
mands,  25  W.  Va.  99;  Bias  v.  Vickers, 
27  W.   Va.  456. 

Issue  of  Law  or  Fact. — If,  under  the 
provisions  of  ch.  126,  §  5  of  the  Code 
of  West  Virginia,  a  defendant  avails 
himself  of  an  equitable  defense  in  an 
action  at  law,  and  the  same  is  fairly 
tested  on  its  merits  by  issue  on  the 
plea  setting  forth  the  matters  of  such 
defense,  and  such  issue  is  found  against 
the  defendant,  whether  such  issue  was 
one  of  law,  raised  by  a  demurrer  to 
the  plea,  or  one  of  fact  submitted  to  a 
jury,  he  will  thereby  be  precluded  from 
setting  up  the  same  matters  in  a  court 
of  equity  on  a  bill  for  relief  against 
the  judgment  at  law.  Bias  v,  Vickers, 
27  W.  Va.  456. 

When  Verdict  Set  .Aside  Because 
Not  Responsive  to  Issue. — ^When  a  de- 
fendant files  his  equitable  plea  at  law, 
and  issue  is  taken  thereon,  and  trial 
had,  and  a  verdict  given  against  him, 
which  is  set  aside  by  the  court  as  not 
being  responsive  to  the  issues,  he  may 
still  resort  to  equity  for  relief.  Knott 
V.  Seamands,  25  W.  Va.  99. 

IV.  Set-Off  of  Judgments. 

A.   SET-OFF  OF  ONE  JUDGMENT 

AGAINST    ANOTHER. 
1.   In  General. 

"Whatever  may  have  been  its  origin, 
the  law  authorizing  the  court  to  set  off 
one  judgment  against  another,  where 
they  are  due  to  and  from  the  plaintiff 
and  defendant  therein  in  their  own 
right,  is  now  too  .well  settled  to  be 
called  in  question.  This  equitable  prac- 
tice of  setting:  off  one  judgment  against 
another  under  such  circumstances,  has 
been  permitted  even  in  the  common- 
law  courts  of  England  for  more  than 
one  hundred  years."    Tkis  authority  of 


the  court  to  set  off  opposite  judgments 
does  not  depend  on  the  statutes  of 
set-off,  but  on  the  general  jurisdiction 
of  a  court  over  suitors  in  it.  Nuzum 
V.  Morris,  25  W.  Va.  559;  Payne  v. 
Webb,  29  W.  Va.  627,  2  S.  E.  330;  Zinn 
V.  Dawson,  47  W.  Va.  45,  34  S.  E.  784; 
Frazier  v.   Hendren,  80  Va.  265. 

The  practice  in  this  matter  of  set- 
ting off  judgments  is  indicated  in  2 
Freem.  Judgm.,  §  467,  where  it  is  said: 
"The  satisfaction  of  a  judgment  may  be 
wholly  or  partly  produced  by  compel- 
ling the  judgment  creditor  to  accept 
in  payment  a  judgment  against  him  in 
favor  of  the  judgment  debtor,  or,  in 
other  words,  by  setting  off  one  judg- 
ment against  another.  This  is  usually 
brought  about  by  a  motion  in  behalf 
of  the  party  who  desires  to  have  his 
judgment  credited  upon,  or  set  off 
against  a  judgment  against  him.  The 
court,  in  a  proper  case,  will  grant  the 
motion.  Its  power  to  do  this  can  not 
be  traced  to  any  particular  statute, 
and  exists  only  in  virtue  of  its  general 
equitable  authority  over  its  officers  and 
suitors."  Zinn  v,  Dawson,  47  W.  Va. 
45,   34    S.   E.   784.   786. 

8.    Discretion  of  Court. 

Opposite  demands  arising  out  of 
judgments  or  decrees  between  the  same 
parties,  and  in  the  same  right,  may  be 
set  off  against  each  other  whenever 
it  is  equitable  to  do  so.  On  an  appli- 
cation for  this  purpose,  however,  the 
court  is  not  bound  by  legal  rules  to 
set  off  such  judgments  in  all  cases; 
but  such  application  is  addressed  to 
the  discretion  of  the  court.  Nuzum  v. 
Morris,  25  W.  Va.  559;  Payne  v.  Webb, 
29  W.  Va.  627,  2  S.   E.  330. 

S.  Where  Injustice  Would  Result  from 
Allowing   Set-Off. 

The  court,  in  the  exercise  of  its  rfi** 
cretion  in  allowing  judgments  to  be 
set  off  against  each  other,  will  not  grant 
the  order  if  the  application  has  been  de- 
layed until  the  interests  of  third  per- 
sons   have   become   involved,   and   tn- 
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justice  would  be  done  by  the  allow- 
ance of  the  set-off.  Nuzum  v.  Morris, 
25  W.  Va.  559;  Payne  V,  Webb,  29  W. 
Va.  627,  2  S.  E.  330. 

A  party  entitled  to  such  set-off  hav- 
ing subject  to  his  control  a  special 
fund  primarily  applicable  to  the  satis- 
faction of  his  judgment,  will  not  be 
permitted  to  avail  himself  of  his  right 
of  set-off  against  the  assignee  of  an 
opposite  judgment,  until  such  special 
fund  is  exhausted,  and  then  only  for 
any  balance  of  his  demand  which  may 
remain  unsatisfied.  Nuzum  v.  Morris, 
25  W.  Va.  559;  Payne  v.  Webb,  29  W. 
Va.   627,  2  S.   E.   330. 

When  a  suit  in  chancery  was  pend- 
ing to  subject  land  to  the  payment  of 
liens  charged  thereon,  and  decree  of 
sale,  and  decree  confirming  sale,  were 
on  petition  of  the  debtor  reversed  in 
the  appellate  court,  and  a  judgment 
there  entered  for  the  debtor  against 
the  first  lien  creditors  for  the  costs  in 
the  appellate  court,  which  judgment  the 
creditor  assigned  to  his  attorney  in 
part  payment  of  his  attorney's  fee,  and 
the  cause  was  remanded,  and  it  ap- 
peared that  the  property  was  sufficient 
to  pay  the  first  lien,  and  the  court  re- 
fused to  allow  the  assignee  and  at- 
torney to  be  paid  out  of  the  fund,  but 
set  off  the  judgment  for  costs  against 
a  part  of  the  judgment  against  the  as- 
signor, it  was  held,  under  the  circum- 
stances, that  the  allowance  of  the  set- 
off was  inequitable,  and  should  not 
have  been  made;  but  a  decree  should 
have  been  entered  for  the  whole 
amount  of  the  plaintiffs  claim  against 
the  debtor,  and  then  the  decree  should 
have  required  the  creditor,  out  of  the 
money  realized,  to  pay  the  assignee 
and  attorney  the  amount  of  his  claim. 
Payne  tf.  Webb,  29  W.  Va.  627,  2  S. 
E.  330. 

4.    Set-Off  agamst  Assignee  of  Jadg- 
ment. 
An  assignee  of  i  judgment  takes  sub- 
ject to  all  existing  equities  between  his 
assignor  and  the  debtor,  and  a  judg- 


ment debtor  may  set  off  a  judgment  re- 
covered by  him  against  the  assignor 
at  the  time  of  the  assignment.  GorJuii 
V.  Rixey,  86  Va.  853,  11  S.  E.  562. 

A  judgment  was  recovered  on  an  of- 
ficial bond,  against  the  principal  and 
sureties  therein,  and  subsequently  the 
principal  in  the  bond  recovered  a  judg- 
ment against  one  of  his  sureties  on  a 
personal  account  between  them.  This 
last  judgment,  without  the  knowledge 
of  the  defendant  therein,  had  been  as- 
signed to  a  trustee  to  indemnify  the 
sureties  against  any  loss  they  might 
incur  on  the  official  bond,  but  notwith-r 
standing  such  assignment  the  surety 
on  the  official  bond  was  held  to  be 
entitled  in  equity  to  set  off  against  the 
judgment  recovered  against  him  by  the 
assignee  of  his  principal,  the  amount 
of  his  liability  on  the  judgment  re- 
covered on  the  official  bond.  Gordon 
V.  Rixey,  86  Va.  853,  11  S.  E.  562. 

5.  Effect  of  Usury  in  Contract  upon 

Which  Judgment  Rscoyered 
The  fact  that  there  was  usury  in  the 
bonds  upon  which  the  judgments  were 
recovered,  can  not  be  set  up  to  the 
judgments,  and  they  are  valid  offsets, 
there  being  no  fraud  in  the  procure- 
ment of  them.  Hope  v.  Smith,  10 
Gratt.   221. 

6.  Effect  of  Reversal  of  Judgment. 

A  debtor  can  not  set  off  a  judgment 
which  has  been  annulled  on  appeal.  Ma- 
garity  v,  Succop,  90  Va.  561,  19  S.  E. 
260. 

B.  SET-OFF  OF  CLAIMS  NOT  RE- 
DUCED  TO  JUDGMENT 
AGAINST  JUDGMENTS. 

While  a  judgment  may  be  set  off 
against  a  judgment,  a  demand  not  re- 
duced to  judgment  can  not  be  set  off 
against  a  judgment.  Faulconer  v.  Stin- 
son,  44  W.  Va.  546,  29  S.  E.  1011. 

In  some  instances,  as  in  cases  of  the 
insolvency  of  the  judgment  creditor,  a 
court  of  equity  will  enjoin  a  judgment 
so  as  tQ  enable  the  judgment  debtor  to 
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recover  judgment  on  a  claim  not  al- 
ready in  judgment,  and  allow  him  to 
use  it  as  a  set-off.  Griffith  v,  Thomp- 
son, 4  Gratt.  147;  Hudson  v.  Kline,  9 
Gratt.    379;    McCIellan   v.    Kinnaird,   6 


Gratt.  352;  George  v.  Strange,  10  Gratt. 
499;  Sayre  v.  Harpold,  33  W.  Va.  553, 
11  S.  E.  16.  See  ante,  "Set-Off  in 
Equity,"  I,  B. 


SETTLE.— In  Bell  v.  Crawford,  8  Gratt.  110,  123,  it  was  said:  "The  proper 
meaning  of  the  operative  word  in  this  case  'settle'  is,  'to  go  into  a  settlement, 
to  adjust,  to  fix  or  determine  a  balance,  which  may  be  on  the  one  side  or  the 
other.'  But  it  is  certainly  a  word  of  somewhat  equivocal  import,  and  may  by 
the  context  or  the  surrounding  circumstances  be  explained  to  mean  'pay.*'' 

Settled  and  Signed— In  Potee^  v.  County  Com'rs,  30  W.  Va.  58,  3  S.  E.  97, 
115,  it  was  said:  "The  command  was  that  'you  settle  and  sign  said  bill  of  ex- 
ceptions that  accompanies  the  complaint,  or  show  cause  why  you  have  not 
executed  this  command.'  Did  this  command  them  to  sign  this  particular  bill 
of  exceptions?  If  so,  the  mandamus  nisi  was  defective  in  not  setting  it  out, 
and  instead  thereof  only  referring  to  it  as  filed  with  the  complaint  or  petition. 
This  is  not  a  proper  mode  of  stating  the  contents  of  a  paper  in  a  declaration, 
or  other  common-law  pleading.  But  I  do  not  understand  that  the  command 
was  to  sign  this  bill  of  exceptions — this  paper  filed  with  the  petition  or  com- 
plaint— but  to  'settle  and  sign  it;'  and  that  the  tontents  of  the  bill  became  im- 
material, as  it  was  not  asked  that  it  be  signed,  but  that  it  be  'settled  and 
signed,'  which,  as  I  understand,  means  something  very  different  from  the 
signing  of  the  bill  of  exceptions  presented." 

Settlement. 

Sec  the  titles  ACCORD  AND  SATISFACTION,  vol.  1,  p.  81;  PAYMENT, 

vol.  11,  p.  1. 

Settlement  of  Bill  of  dxceptions. 

See  the  title  EXCEPTIONS,  BILL  OF,  vol.  5,  p.  391. 

Settlement  of  Controversies. 

See  the  title  COMPROMISE,  vol.  3,  p.  37. 

Settlenient  of  Decedents*  Estates. 

See  the  title  EXECUTORS  AND  ADMINISTRATORS,  vol.  5,  p.   483. 

Settlenient  RigKts. 

See  the  title  PUBLIC  LANDS,  vol.  ll,  p.  418. 

Settlenients. 

Sec    the   title   MARRIAGE    CONTRACTS   AND   SETTLEMENTS,   vol.   »,. 

p.   577. 

Severable  Contracts. 

See  the  title  CONTRACTS,' vol.  8,  p.  384. 
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Severance. 

See  the  titles  ACTIONS,  vol.  1,  p.  134;  CRIMINAL  LAW,  vol.  4.  p.  50; 
EASEMENTS,  vol.  4,  p.  857;  FIXTURES,  vol.  6,  p.  150;  INDICTMENTS, 
INFORMATIONS  AND  PRESENTMENTS,  vol.  7,  p.  371;  JOINT  TEN- 
ANTS AND  TENANTS  IN  COMMON,  vol.  8,  p.  149. 

Se'wers. 

See  the  title  DRAINS  AND  SEWERS,  vol.  4,  p.  824. 

SHALL.— See  MAY,  vol.  9,  p.  743.    And  see  the  title  STATUTES. 

In  the  construction  of  a  statute,  reading  that  "where  a  man,  having,  by  a 
woman,  one  or  more  children,  shall  afterwards  intermarry  with  such  woman, 
such  child,  or  children,  if  recognized  by  him,  shall  thereby  be  legitimated," 
where  it  was  contended  that  the  word  "shall"  must  necessarily  refer  to  mar- 
riages to  be  solemnized  after  the  passing  of  the  act,  the  court  said:  "When 
«ver  a  past  event  is  spoken  of,  and  another  possible  event  posterior  thereto  is 
spoken  of  at  the  same  time,  the  word  shall  never  imports  a  future  in  reference 
to  the  time  of  speaking,  but  a  future  in  reference  to  the  first  event  only.  Shall, 
in  all  such  cases,  means  shall  have."    Sleigh  v.  Strider,  5  Call  439,  443. 

Imperative. — The  word  shall  is  primarily  imperative  and  mandatory.  Sec 
State  V.  McCown,  24  W.  Va.  625;  Blair  v.  Marye,  80  Va.  485;  Bills  v.  Harris, 
2  Va.  Cas.  26. 

In  Lemons  v.  State,  4  W.  Va.  755,  757,  6  Am.  Rep.  293,  it  is  said:  "The 
fifth  section  of  the  first  article  of  the  constitution  provides  that  indictments 
shall  conclude,  'against  the  peace  and  dignity  of  the  state  of  West  Virginia.' 
It  will  be  seen,  therefore,  that  the  precise  words  for  the  conclusion  of  all 
indictments  are  prescribed  in  this  provision,  and  the  quotation  marks,  which 
arc  superadded,  would  indicate  a  purpose  that  a  strict  and  literal  compliance  in 
th'e  exact  language  of  the  constitution  would  be  required.  The  conclusion  of 
the  indictment  in  the  present  case  is,  'against  the  peace  and  dignity  of  the 
state  of  West  Virginia.'  This  is  not,  therefore,  a  literal  compliance,  and  con- 
sequently is  insufficient,  in  my  judgment,  to  satisfy  the  constitutional  require- 
ment." 

The  clause  in  §  36  of  chapter  3  of  the  Code  of  1899,  requiring  each  poll  clerk 
to  "write  his  name"  on  the  back  of  each  election  ballot  sheet,  before  it  is  de- 
livered to  the  voter,  and  the  clause  in  §  66  of  said  chapter,  declaring  that  "any 
ballot  which  is  not  indorsed  with  the  names  of  the  poll  clerks,  as  provided  in 
<his  chapter,  shall  be  void,  and  shall  not  be  counted,"  are  mandatory,  and 
"ballots  not  so  indorsed  must  be  rejected  in  ascertaining  the  result.  Kirk- 
patrick  v.  Board  of  Canvassers,  53  W.  Va.  275.  44  S.  E.  465. 

Directory. — But  although  the  legislature  uses  the  term  "shall**  the  statute 
may  be  construed  as  directory  only  when  such  was  the  intention  of  the  legisla- 
ture.    Redd  V.  Supervisors,  31  Gratt.  695,  701. 

Shall  Be  Lawful.— In  Harrison  v,  Wisslcr,  98  Va.  597,  36  S.  E.  982,  983,  it  is 
said:  "In  the  fifth  clause  of  §  1  of  that  chapter,  which  is  identical  with  the 
seventh  clause  of  §  3214  of  the  Code  of  1887,  the  revisers,  instead  of  using  the 
words  *it  shall  be  lawful,'  as  in  §  53  of  chapter  69  of  the  Code  of  1819,  substi- 
tuted the  word  'may.'  It  would  hardly  be  contended  that  the  words  'it  shall  be 
lawful*  in  that  section  were  imperative,  and  meant  'must,'  or  'shall,*  or  'may 
only.'  Those  words,  in  a  statute  like  that,  of  themselves  merely  make  that 
legal  and  possible  which  there  would  otherwise  be  no  authority  or  right  to 

292 


Shelley's  Case  (Rule  in)  293 

do.  The  presumption  is  that  in  substituting  the  word  'may'  for  the  term  *it 
shall  b€  lawful'  it  was  only  intended  to  shorten  the  statute  by  using  a  word 
which,  in  its  ordinary  signification,  had  the  same  meaning  as  the  term  for 
which  it  was  substituted." 

Shall  Be  Respected. — The  property  and  franchises  of  the  James  River  and 
Kanawha  Canal  Co.  were  purchased  under  an  act  approved  February  27th,. 
1879,  by  the  R.  &  A.  Railroad  Co.  This  act  directs  that  all  then  existing  leases 
of  water  privileges  along  the  line  of  the  canal,  ''shall  be  respected  and  main- 
tained at  rates  not  exceeding  the  present  rates.  The  leasees  contended  that 
this  act  perpetuates,  at  their  option,  all  leases  of  water  privileges  existing  at 
its  passage.  Held,  this  act  does  not  forbid  the  company  to  increase  the  water 
rates,  except  only  where  to  do  so  would  violate  "existing  contracts."  Hurt  v. 
Myers,  83  Va.  167,  1  S.  E.  911. 

SKam  and  Frivolous  Pleadings. 

Sec  the  titles  DEMURRERS,  vol.  4,  p.  480;  PLEADING,  vol.  11,  p.  22«. 

SHARES.— See  the  title  STOCK  AND  STOCKHOLDERS. 

In  Com.  V.  Charlottesville,  etc..  Loan  Co.,  90  Va.  790,  792',  20  S.  E.  364,  it  is 
said:  "But  a  tax  on  the  sh&res  is  not  a  tax  on  the  capital.  The  two  are  very 
different  things.  The  capital  or  capital  stock  belongs  to  the  corporation;  the 
shares  to  individuals;  and  being  different  property  interests,  and  consequently 
distinct  subjects  of  taxation,  the  better  opinion  is  that  taxing  both  is  not 
double  taxation.  Burroughs,  Taxation,  p.  170;  State  Bank  v.  Richmond,  79  Va. 
113;  Farrington  v.  Tennessee,  95  U.  S.  679."  See  generally,  the  titles  STOCK 
AND  STOCKHOLDERS;  TAXATION. 
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V.  Application  of  Rule  to  Personal  Property,  302. 
VL  Status  of  Rule,  302. 

A.  In  Virginia,  302. 

B.  In  West  Virginia,  303. 

CROSS   REFERENCES. 

See  the  titles  DEEDS,  vol.  4,  p.  364;  HEIR,  HEIRS  AND  THE  LIKE, 
Tol.  7,  p.  62;  REMAINDERS,  REVERSIONS  AND  EXECUTORY  IN^ 
TERESTS,  vol.  11,  p.  807;  WILLS. 


L  Statement  of  Rule. 

**By  the  rule  in  Shelley's  case,  when- 
ever the  ancestor,  by  any  gift  or  con- 
veyance, takes  an  estate  of  freehold  in 
lands  or  tenements,  and  in  the  same 
gift  or  conveyance  an  estate  is  after- 
wards limited,  by  way  of  remainrler, 
to  his  heirs,  the  word  heirs  are  words 
of  limitation  of  the  estate,  carrying  the 
inheritance  to  the  ancestor,  and  not 
words  of  purchase,  creating  a  con- 
tingent remainder  in  the  heirs.  2  T. 
Co.  Litt.  144;  Fearne  Rem.  29,  28,  n 
(1);  Shelley's  Case,  1  Co.  194  a.  106 
b  n  (I.  6);  Thomas's  Ed.,  Minors  In- 
stitutes, vol.  2,  pp.  341,  342."  Milhollen 
9,  Rice,  13  W.  Va.  510,  527^  See  Taylor 
9,  Cleary,  29  Gratt.  448,  451;  Stokes  v. 
Van  Wyck,  83  Va.  724,  3  S.  E.  387. 

"The  precise  terms  of  the  rule  in 
Shelley's  Case  are:  'Whenever  the 
ancestor  by  any  gift  or  conveyance 
takes  an  estate  of  freehold  in  lands  or 
tenements,  and  in  the  same  gift  or  con- 
veyance an  estate  is  afterwards  limited 
by  way  of  remainder  either  mediately 
or  immediately  to  his  heirs  or  heirs  of 
his  body,  the  word  heirs'  or  'heirs  of 
his  body'  are  words  of  limitation  of  the 
estate  carrying  the  inheritance  to  the 
ancestor,  and  not  words  of  purchase 
creating  a  contingent  remainder  in  the 
heirs."  See  2  Th.  Co.  Lit.  143;  Fearne's 
Rem.  29,  28,  n.  (l");  Shelley's  Case,  1. 
Co.  219,  88  b.,  Pt.  1;  Thomas's  Ed., 
Minor'e  Institutes,  vol.  2,  pp.  341,  342." 
Chipps  V.  Hall,  23  W.  Va.  504,  513; 
Moore  v.  Brooks,  12  Gratt.  135. 

IL  CSrcumstances     Necessary 
fw  Operation  of  Rule. 

A.    IN   GENERAL. 

Where  the  rule  in  Sidney's  case  ap- 


plies, these  five  requisites  must  concur: 
1.  There  must  be  an  estate  of  free- 
hold in  the  ancestor,  or,  as  he  has 
sometimes  been  loosely  called,  the  first 
taker.  2.  The  ancestor  must  take  the 
estate  of  freehold  by  or  in  conse- 
quence of  the  same  assurance  which 
contains  the  limitation  to  his  heirs.  3. 
The  word  "heirs"  must  be  used  in  its 
technical  sense  as  importing  a  class  of 
persons  to  take  indefinitely  in  succes- 
sion. 4.  The  interest  limited  to  the  an- 
cestor and  that  to  his  heirs  must  be  of 
the  same  quality,  that  is,  both  legal  or 
both  equitable;  for  otherwise  they 
could  not  coalesce.  5.  The  estate 
limited  to  the  heirs  must  be  limited  by 
way  of  remainder.  Chipps  v.  Hall,  23 
W.  Va.  504,  513.  See  also,  Taylor  v, 
Cleary,  29  Gratt.  448;  Stokes  v.  Van 
Wyck,  83  Va.  724,  3  S.  E.  387;  Moore 
V.  Brooks,  12  Gratt.  135. 

Four  cases  are  stated  in  which  the 
rule  does  not  apply,  but  heirs  of  the 
body  are  to  be  taken  as  words  of  pur- 
chase: 1st.  Where  no  estate  is  given 
to  fhe  ancestor.  2d.  Where  no  estate 
of  inheritance  is  given  to  the  heir.  3d. 
Where  other  explanatory  words  are 
subjoined  to  the  former.  4th.  Where 
a  new  inheritance  is  engrafted  on  the 
heirs  of  the  body.  Fearne  on  Rem. 
299,  gives  the  reason  of  this  control  of 
the  rule  in  a  clear  and  sensible  man- 
ner. If  heirs  of  the  body  be  words 
of  limitation,  changing  the  ancestor's 
estate  for  life  into  a  fee  tail,  the  estate 
must  continue  to  pass  in  succession  in 
tail,  through  all  future  descendants; 
which  is  inconsistent  with  the  new  en- 
grafted inheritance  in  fee  simple,  that 
reduces  the  words  heirs  to  designation 
of  the  person  to  take  at  the  death  of 
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the  tenant  for  life,  and  makes  the  per- 
son, answering  the  description,  the  root 
of  a  new  inheritance,  the  stock  of  a 
new  descent.  Bradley  v,  Mosby,  3 
Call  50,  66. 

Limitation,  by  deed,  of  slaves  to  the 
donor's  daughter  for  life,  and  after 
her  death,  to  the  heirs  of  her  body,  to 
the  only  proper  use  and  behoof  of 
such  heirs,  their  executors,  adminis- 
trators or  assigns.  Quaere,  what  estate 
the  daughter  takes.  Bradley  v.  Mosby, 
3  Call   50. 

B.  ESTATE  OF  FREEHOLD  IN 
ANCESTOR. 

In  order  that  the  rule  in  Shelley's 
Case  may  apply,  there  must  be  an  es- 
tate of  freehold  in  the  ancestor,  or  as 
he  has  sometimes  been  loosely  called, 
the  first  taker.  Chipps  v.  Hall,  23  W. 
Va.  504. 

C.  ANCESTOR'S  ESTATE  AND 
LIMITATION  TO  HEIRS  MUST 
BE  CREATED  BY  SAME  IN- 
STRUMENT. 

In  order  that  the  rule  in  Shelley's 
Case  may  apply,  the  ancestor  must ' 
take  the  estate  of  freehold  by  or  in  . 
consequence  of  the  same  assurance 
which  contains  the  limitation  to  his 
heirs.  Chipps  v.  Hall,  23  W.  Va.  504. 
See  also,  Taylor  v.  Cleary,  29  Gratt. 
448;  Milhollen  v.  Rice,  13  W.  Va.  510, 
527. 

*'But  this  requirement  is  satisfied,  if 
the  limitation  to  the  ancestor,  and  to 
the  heirs,  be  parts  of  the  same  trans- 
action, although  contained  in  several 
instruments,  as  a  deed,  or  will,  creat- 
ing a  power  and  an  appointment  ex- 
ercising the  power.  Shelley's  Case,  1 
Co.  106  b.  n.  (I.  5);  Thomas  Ed., 
Minor's  Institutes,  vol.  2,  p.  342.  If, 
therefore,  in  the  cases  supposed,  it  is 
the  person,  who  by  will  was  given  the 
appointing:  power,  A  or  B  as  the  case 
may  be,  exercises  this  power  by  ap- 
pointing the  inheritance  or  absolute 
property  to  A's  heirs,  it  operates  pre- 
cisely as  if  by  the  will  a  life  estate  had 
been  given   to  A,  remainder  in  fee  or 


absolute  property  to  A's  heirs;  and 
the  rule  in  Shelley's  Case  therefore  ai>- 
plying,  the  estate  of  A  at  once  be- 
comes a  fee  simple,  if  the  gift  was  real 
property;  or  absolute  property,  if  the 
gift  was  personal  property."  Milhollen 
V,  Rice,  13  W.  Va.  510,  527. 

D.  BOTH  ESTATES  MUST  BE  OF 
THE  SAME  LEGAL  OR  EQUI- 
TABLE QUALITY. 

In  order  that  the  rule  in  Shelley's 
Case  may  apply,  the  interest  limited  to 
the  ancestor  and  that  to  his  heirs  must 
be  of  the  same  quality;  that  is,  both 
legal  or  both  equitable;  for  otherwise 
they  would  not  coalesce.  Chipps  v. 
Hall,  23  W.  Va.  504. 

In  the  case  of  Milhollen  v.  Rice,  13 
W.  Va.  510,  it  is  said:  "Now  it  has 
long  been  settled,  that  in  order  that 
the  rule  in  Shelley's  Case  may  apply, 
where  the  ancestor  has  a  legal  estate  of 
freehold,  as  in  this  case,  her  heirs  must 
have  a  legal  remainder  in  fee  simple.  It 
is  not  sufficient,  that  they  have  some 
interest  in  the  land,  or  even  that  they 
have  an  equitable  estate  in  fee  simple. 
They  must  have  a  legal  estate  in  fee 
simple.  Unless  they  have  in  such  a 
case  a  legal  fee  simple,  they  must  take 
as  purchasers,  and     not  by  descent." 

William  Milhollen  died  in  1837,  leav- 
ing a  will,  the  first  clause  of  which  was 
as  follows:  "I  desire  that  the  personal 
part  of  my  estate  be  sold,  or  so  much 
thereof  as  will  satisfy  and  pay  all  my 
just  debts  and  funeral  expenses;  and 
the  balance  of  said  property  to  remain 
on  the  plantation  for  the  benefit  of  my 
wife,  Eleanor  Milhollen,  to  use  or  dis- 
pose of  at  her  discretion  during  her 
natural  life,  and  also  to  have  the  right 
of  disposal  at  her  death;  and  also  it  is 
my  desire,  that  all  the  lands  belonging 
to  me  shall  belong  to  my  wife  during 
her  natural  life,  to  use  in  any  way  she 
may  think  proper  during  her  life,  and 
at  her  death  the  land  to  be  sold,  and 
the  money  arising  from  said  sale,  the 
one-half  of  it  to  go  to  my  heirs,  in- 
cluding Andrew  Milhollen,  the  son  of 
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Mary  Akeman,  and  the  other  half  of 
the  proceeds,  arising  from  said  sale,  is 
to  be  at  her  disposal,  to  whom  she 
thinks  proper  of  her  heirs."  Held,  this 
clause  of  the  will  gives  to  the  wife  the 
personal  estate,  in  absolute  property; 
the  gift  of  it  for  life,  with  power  to 
consume  or  dispose  of  the  principal  at 
her  discretion,  being  construed  to 
amount  to  giving  her  the  absolute 
property.  She  had  but  a  life  estate  in 
the  lands.  If  a  moiety  of  the  lands 
themselves  had  been  put  at  her  dis- 
posal, instead  of  the  proceeds  of  a  sale 
thereof,  she  would  have  had  a  fee 
simple  in  a  moiety  of  the  lands.  As 
by  the  will  then  she  would  have  had 
a  life  estate,  and  her  heirs  the  remain- 
der in  fee  simple;  and  the  rule  in 
Shelley's  Case,  which  was  in  full  force 
till  1849,  applying,  her  life  estate  would 
have  been  converted  into  a  fee  simple 
estate.  But  as  she  could  by  this  will 
dispose  of,  to  her  heirs,  the  proceeds 
of  the  sale  of  the  land,  but  not  the 
land  itself,  the  interest  conferred  by 
the  will  on  her  heirs  was  personalty; 
and  her  life  estate  being  in  land,  the 
two  could  not  unite  under  the  rule  in 
Shelley's  Case,  and  give  her  a  fee 
simple.  Milhollen  v.  Rice,  13  W.  Va. 
610. 

A.  devises  certain  lands  to  his  son 
J.  for  life,  remainder  to  his  son  M. 
and  his  heirs  in  trust,  and  for  the  use 
of  the  first  and  every  other  son  of  his 
said  son  J.  who  should  survive  him,  in 
tail  male,  equally  to  be  divided;  but  if 
his  said  son  J.  should  die  without  male 
issue,  then  he  gives  the  said  lands  to 
his  said  son  M.  during  his  life,  with 
like  remainders  to  his  first  and  other 
sons  who  should  survive  him,  in  tail 
male,  equally  to  be  divided;  but  if  he 
should  die  without  heirs  male,  then  in 
trust  for  the  testator's  three  grand- 
son's with  like  remainders  to  the  first 
and  every  son  of  his  said  grandsons 
who  should  survive  them  in  tail  male, 
etc.,  remainder  to  M.  in  fee.  He  then 
desires  that  the  widows  of  his  sons 
and   grandsons    should   be    entitled    to 


dower.  Held,  J.  took  an  estate  for 
life,  in  possession,  with  remainder  in 
tail  male,  expectant  upon  the  deter- 
mination of  the  estate  tail  to  his  sur- 
viving sons.  The  estate  for  life  did 
not  incorporate  with  the  implicative 
branch  of  the  devise,  because  the  es- 
tates were  of  different  natures;  the 
former  being  a  legal  estate,  and  the  lat- 
ter remaining  an  equitable  estate  not 
executed  by  the  statute  of  uses,  for  the 
want  of  male  issue  of  James.  Roy  v. 
Garnett,  2  Wash.  9.  See  also,  Smith 
V.   Chapman,  1   Hen.   &  M.   240,  296. 

E.    HEIRS    MUST    BE    USED    IN 

TECHNICAL  SENSE. 
1.  In  GeneraL 

In  order  that  the  rule  in  Shelley's 
Case  may  apply,  the  word  "heirs"  must 
be  used  in  its  technical  sense  as  im- 
porting a  class  of  persons  to  take  in- 
definitely in  succession.  Chipps  v. 
Hall,  23  W.  Va.  504. 

But  if  the  word  was  intended  to  be 
used  as  a  description  or  designation  of 
particular  persons  who  were  to  take 
by  purchase,  in  contradistinction  to 
those  who  would  take  by  inheritance, 
as  "heirs  forever,"  then  clearly  the  rule 
in  Shelley's  Case  does  not  apply;  and 
the  persons  thus  described  as  remain- 
dermen are  entitled  to  take  by  purchase. 
Taylor  v.  Cleary,  29   Gratt.  448,  452. 

Testator  gives  his  estate  to  his  wife 
during  her  life;  and  at  her  death  it  is 
to  be  equally  divided  amongst  all  his 
children.  And  the  shares  of  his  two 
daughters,  M.  and  B.,  to  be  held  by 
them  during  their  natural  lives  and  no 
longer,  and  then  equally  divided  be- 
tween their  heirs  lawfully  begotten. 
And  at  his  wife's  death  he  directs  his 
lands  to  be  sold  and  the  proceeds  di- 
vided as  aforesaid.  Held,  the  words 
"heirs  lawfully  to  be  begotten"  are 
words  of  limitation;  and  M.  and  B. 
took  the  whole  interest  in  their  shares 
of  the  estate.  Moore  v.  Brooks,  12 
Gratt.  135;  Tinsley  v.  Jones,  13  Gratt. 
289,  299;  Hall  v.  Smith,  25  Gratt.  70, 
73;   Walker  v,   Lewis,  90  Va.  578,  581. 
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19  S.  E.  258;  Whclan  v,  Rcilly,  5  W. 
Va.  365;  Glinn  v.  Glinn,  1  Va.  Dec. 
458;  Milhollcn  v.  Rice,  13  W.  Va,  510, 
531;  Chipps  v.  Hall,  23  W.  Va.  504,  519. 
In  the  opinion  of  Judge  Moncure, 
delivered  upon  rehearing  in  the  case  of 
Taylor  v.  Cleary.  29  Gratt.  448,  it  is 
said:  "The  presumption,  in  the  ab- 
sence of  a  plain  indication  of  an  inten- 
tion to  the  contrary,  is  that  he  meant 
to  use  it  in  its  technical  sense;  but  that 
presumption  may  be  repelled  by  such 
an  indication.  In  this  case  there  is  a 
very  plain  indication  of  an  intention  to 
use  the  word,  not  in  its  technical  sense, 
but  as  a  mere  designatio  personarum, 
as  aforesaid.  If  the  word  has  been 
used  in  the  former  sense,  the  rule  in 
Shelley's   Case  would  have  applied."  * 

8.    Presumption  of  Technical  Use. 

Technical  words  are  presumed  to 
have  been  used  technically,  unless  the 
contrary  appears  on  the  face  of  the 
instrument;  and  words  of  definite  legal 
signification  are  to  be  understood  as 
used  in  their  definite  legal  sense.  Ap- 
plying these  rules  to  the  case  at  bar, 
the  grant  to  "Jane  C.  Lovitt,  for  and 
during  her  natural  life,  and  at  her  death 
then  to  the  heirs  of  her  body  and  their 
heirs  forever,"  gave  to  the  heirs  of 
the  body  of  Jane  C.  Lovitt  a  contingent 
remainder  in  the  lands  conveyed,  and 
the  persons  answering  the  description 
of  "heirs  of  her  body"  at  the  time  of 
her  death  took  a  fee  simple  estate. 
There  is  nothing  in  the  deed  to  require 
the  words  "heirs  of  her  body"  to  be 
given  other  than  their  technical  and 
ordinary  meaning.  Nye  v.  Lovitt,  92 
Va.  710,  24  S.  E.  345.  See  also,  Walker 
r.  Lewis,  90  Va.  578,  581,  19  S.  E.  258; 
Taylor  v.  Cleary,  29  Gratt.  448. 

3.   Heirs  Used  without  Qualification. 

In  the  case  of  Chipps  v.  Hall,  23  W. 
Va-  504,  513,  it  is  said:  "In  this  case 
the  word  'heirs'  is  used  in  the  will, 
which  we  are  construing,  to  designate 
the  persons  who  are  to  take  the  one 
hundred  and  sixty-five  acres  in  contro- 
versy after  the  death  of  the  life  tenant. 


without  any  words  whatever  of  quali- 
fication; and  in  such  case  all  the  au- 
thorities agree,  that  the  rule  in  Shel- 
ley's Case  applies,  and  the  life  tenant's 
estate  is  thereby  enlarged  from  a  life 
estate  to  a  fee  simple." 

4.   Heirs  Construed  as  Words  of  Pur- 
chase. 

It  is  settled  law  that  the  word 
"heirs,"  as  well  as  issue,  may  be  con- 
strued a  word  of  purchase,  as  descrip- 
tive of  the  persons  to  take,  if  that  shall 
appear  to  be  the  intention  of  the  tes- 
tator, and  is  not  necessarily  a  word  of 
limitation.  Tidball  v.  Lupton,  1  Rand. 
194,  196;  Warners  v.  Mason,  5  Munf. 
242;   Roy  v.   Garnett,  2  Wash.  9. 

A  testator  gave  to  his  son  W.  a  tract 
of  land,  "during  his  natural  life,  and 
then  to  his  heirs  lawfully  begotten  of 
his  body,  that  is,  born  at  the  time  of 
his  death,  or  nine  calendar  months 
thereafter;  and,  for  want  of  such  heirs,, 
then  to  his  son  I.'s  two  sons,  Jacob  and 
George;  one  of  them  to  set  a  price  on 
the  whole  of  it,  and  give  or  receive 
one-half  of  that  sum  from  the  other." 
This  was  a  good  limitation,  by  way  of 
contingent  remainder,  to  Jacob  and 
George.    Warners  v.  Mason,  5  Munf.  242. 

By  a  deed  dated  in  1769,  certain 
slaves  were  given  to  a  daughter  of  the 
donor,  and  her  husband  for  and  dur- 
ing their  natural  lives,  or  that  of  the 
longest  liver  of  them;  and,  after  the 
decease  of  them  both,  the  said  slaves 
and  their  increase  to  be  equafly  divided 
among  the  heirs  of  her  body;  and,  in 
default  of  such  heirs,  to  return  and  be 
divided  equally  between  the  donor's 
son  and  other  daughter,  and  their  he'rs 
and  assigns  forever.  By  virtue  of  this 
deed,  the  first  female  donee  took  an 
estate  for  life  only;  the  words  "heirs 
of  her  body,"  coupled  with  the  words, 
"equally  to  be  divided  between  them," 
being  to  be  construed  not  as  words  of 
limitation,  but  of  purchase,  describing 
the  persons  intended  to  take.  Self  v. 
Tune,  6   Munf.   470. 

A    testator    devises    as    follows:     I 
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lend  to  my  daughter  Lucy,  my  negro 
woman  Sidney  and  her  child  Sarah, 
and  negro  boy  named  John,  to  her 
during  her  natural  life,  and  to  her  heirs 
lawfully  begotten  on  her  body.  And 
should  my  said  daughter  or  her  hus- 
band dispose  of,  convey  out  of  the  way, 
conceal  or  attempt  to  alienate  the  ne- 
groes aforesaid,  I  do  hereby  declare 
her  title  to  cease,  and  direct  my  exec- 
utors to  take  them  into  possession. 
And  in  such  case,  after  her  decease, 
they  and  their  increase  to  be  divided 
among  her  children,  if  any  living; 
otherwise  to  be  divided  among  my 
children,  J.,  E.,  P.  and  C,  and  their 
heirs.  Held,  the  daughter  had  but  a 
life  estate  in  the  slaves;  and  her  chil- 
dren took  in  remainder  as  purchasers 
under  the  will.  Pryor  v.  Duncan,  6 
Gratt.  27. 

A  testator  devised  a  portion  of  his 
property  to  his  wife  for  life,  and  at 
her  death  to  his  son,  "to  be  used  by 
him  for  his  own  benefit  during  his  nat- 
ural life;  and  at  his  death,  should  he 
leave  lawful  heirs,  to  be  vested  in 
them  in  fee  simple.  But  should  he  die 
without  lawful  issue,"  then  the  prop- 
erty was  to  "return  to"  the  testator's 
"other  children,  to  be  equally  divided 
between  them."  The  will  further  pro- 
ceded:  "I  do  hereby  distinctly  declare 
and  publish,  that  the  right  hereby 
given  to  my  son,  John,  shall  not  be 
construed  to  vest  in  him  any  power  to 
dispose  of  the  property,  in  any  way, 
but  that  it  is  only  loaned  to  him  dur- 
ing his  life,  and  after  his  death  to  be 
used  in  the  manner  above  provided 
for."  Held,  the  word  "heirs"  is  to  be 
construed  as  a  word  of  purchase,  and 
not  of  limitation,  and  the  rule  in  Shel- 
ley's Case  is  inapplicable  to  the  devise. 
John,  the  son,  took,  therefore,  only  an 
estate  for  life,  with  a  contingent  re- 
mainder to  his  children,  and,  in  the 
event  of  his  failure  to  have  children,  a 
limitation  over,  by  way  of  executory 
devise,  or  springing  use,  to  the  other 
children  of  the  testator.  Foxwell  v. 
Craddock,  1  Pat.  &  H.  250. 


By  a  deed  made  on  the  28th  of 
July,  1821,  certain  land  in  said  deed 
described  was  granted  by  D.  to  his 
grandson  R.,  his  executors,  administra- 
tors and  assigns,  from  and  after  the 
grantor's  death,  for  and  during  his  life 
only;  and  after  his  death  the  said  piece 
of  land  to  go  to  such  person  or  per- 
sons as  shall  at  that  time  answer  the 
description  of  heir  or  heirs  at  law  of 
the  said  R.,  and  such  person  or  per- 
sons shall  take  the  said  land  under  that 
description  as  purchasers  under  and  by 
virtue  of  this  deed,  and  not  by  inherit-* 
ance  as  heirs  of  the  said  R.  Held:  R. 
took  but  a  life  estate  in  the  land;  and 
the  persons  who  at  the  time  of  R.'s 
death  answered  the  description  of  his 
heirs  at  law  took  as  purchasers  under 
the  deed.  By  the  act  of  1785  dispens- 
ing with  the  word  "heirs"  in  the  grant 
of  an  estate  in  fee  simple,  the  grant 
to  the  remaindermen  is  a  fee,  but  that 
act  does  not  therefore  extend  the  rule 
in  Shelley's  Case  to  the  estate  given  to 
R.  so  as  to  enlarge  it  into  a  fee.  Tay- 
lor V.  Cleary,  29  Gratt.  448. 

In  the  opinion  of  Judge  Moncure  de- 
livered upon  rehearing  in  this  case  it 
is  said:  "  *If  the  word  heirs,'  said  the 
court  in  its  decision  of  this  case,  'was 
intended  to  be  used  in  its  technical 
sense,  then  the  rule  applies  and  there 
is  an  end  of  the  question  in  the  case; 
but  if  the  word  was  intended  to  be 
used  as  a  description  or  designation  of 
particular  persons  who  were  to  take 
by  purchase,  in  contradistinction  to 
those  who  would  take  by  inheritance 
as  •*heirs  forever,"  then,  clearly,  the 
rule  in  Shelley's  Case  does  not  apply, 
and  the  persons  thus  described  as  re- 
maindermen are  entitled  to  take  by 
purchase.'  And  the  court  was  of  opin- 
ion 'that  the  donor,  John  Dohaghee, 
intended  to  give  the  land  in  contro- 
versy in  this  case  to  his  grandson, 
Thomas  J.  D.  Reilly,  for  and  during 
his  life  only,  and  after  his  death  to 
such  person  or  persons  as  should  at 
that  time  answer  the  description  of 
heir  or  heirs  at  law  of  the  said  Thomas 
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J.  D.  Rcilly,  such  person  or  persons  to 
take  the  said  land  under  that  descrip- 
tion as  purchasers  under  and  by  virtue 
■of  the  deed  by  which  the  gift  was 
made,  and  not  by  inheritance  as  heirs 
of  the  said  Thomas  J.  D.  Reilly,  upon 
the  terms  and  conditions  referred  to 
in  said  deed,  and  that  such  intention  is 
plainly  expressed  in  said  deed."  Tay- 
lor V.  Cleary,  29  Gratt.  448,  456. 

Words  of  Inheritance. — Where  words 
of  inheritance  have  been  superadded 
in  the  devise  to  the  issue,  the  issue  has 
been  adjudged  to  take  by  purchase,  so 
as  not  to  enlarge  the  estate  of  the  an- 
cestor. Roy  V.  Garnett,  2  Wash.  9,  31, 
citing  Archer's  Case,  1  Cooke  66. 

4{.  Cases  in  Which  Other  Words  Have 

Been  Used, 
a.  Issue. 

In  Birthright  v.  Hall,  3  Munf.  536, 
546,  Judge  Coalter  said:  *'The  word 
*issue'  is  used  in  the  stat.  de  bonis 
promiscuously  with  the  word  heirs;  | 
and,  which  is  a  strong  reason  for  the 
technical  sense  which  it  has  obtained, 
it  comprehends  the  whole  generation, 
as  well  as  the  word  heirs;  and  is  there- 
fore more  properly,  in  its  natural  sig- 
nification, a  word  of  limitation  than  of 
purchase.  This  doctrine  is  laid  down 
by  one  of  the  judges,  in  the  case  of 
Smith  V.  Chapman,  1  Hen.  &  M.  240, 
291,  as  extracted  from  the  opinion  of 
Justice  Gould,  in  2  Wilson  324."  See 
also,  Tidball  v.  Lupton,  1  Rand,  194. 

1>.  Children. 

In  the  case  of  Birthright  v.  Hall,  3 
Munf.  536,  Judge  Coalter  said:  **The 
word  children  ♦  ♦  ♦  is  generally 
considered  a  word  of  purchase." 

The  word  children  in  a  bequest  can 
generally  have  no  other  meaning  than 
that  of  issue  in  the  first  degree,  unless 
there  be  other  words  in  the  will  to 
give  it  another  meaning;  except  when 
the  rule  in  Wild's  Case,  6  Coke  16,  ap- 
plies, which  is  founded  on  peculiar  rea- 
sons.    Moon  V.  Stone,  19  Gratt.  130. 

In  Vaughan  v.  Vaughan,  97  Va.  322, 
328,    33    S.    E.    603,    it   is    said:     "The 


word  'children/  in  its  legal  as  well  as  in 
its  ordinary  and  popular  sense,  means 
the  immediate  offspring  of  a  man  or 
woman,  and  does  not  include  grand- 
children or  more  remote  descendants. 
The  term  is  never  used  to  include 
grandchildren  or  other  persons  than 
immediate  descendants,  in  the  absence, 
as  in  this  case,  of  something  showing 
a  contrary  intent.  See  also,  Tebbs  v. 
Duval,  17  Gratt.  349;  Morris  v.  Owen, 
2  Call  520;  James  v.  McWilliams,  6 
Munf.  302;  Thomason  v.  Andersons,  4 
Leigh  118." 

In  Robinson  v.  Robinson,  89  Va. 
916,  14  S.  E.  916,  a  testator  left  at  his 
death  a  widow  and  two  infant  sons. 
By  a  clause  in  his  will  he  said:  "I 
give  to  my  children  by  her,  and  their 
descendants  at  their  (Jeath,  the  remain- 
der of  my  property."  It  was  held,  that 
the  words  of  the  devise  were  not  words 
of  limitation,  vesting  the  inheritance 
in  the  sons,  in  whom  they  create  an  es- 
tate for  life  only,  but  words  of  pur- 
chase, conferring  a  contingent  remain- 
der in  their  children." 

A  testator  makes  three  devises  (to 
his  two  sons  and  daughter,  severally), 
for  the  life  of  each  devisee;  and,  after 
his  or  her  decease,  to  his  or  her  child 
or  children;  if  none,  to  the  other  two 
devisees  for  life;  and  then  to  be 
equally  divided  between  their  children; 
and  annexes  a  codicil,  in  which  he  says 
that,  if  all  his  children  should  die  with- 
out issue  of  their  bodies,  his  wife  liv- 
ing, the  life  estate  should  go  to  his 
wife  during  her  natural  life,  and  after 
her  death,  remainder  to  other  persons. 
The  two  sons  and  daughter  take  each 
an  estate  for  life;  and  the  remainders 
over  are  good  and  may  take  effect,  the 
contingencies  not  being  too  remote. 
Smith  V.  Chapman,  1  Hen.  &  M.  240. 

S.  by  §  10  of  his  will  says — I  lend  to 
my  daughter  S.  140  acres  of  land  to 
be  possessed  by  her  during  her  natural 
life  and  the  natural  life  or  widowhood 
of  any  husband  she  may  have;  and  at 
her  death  and  the  death  or  after  mar- 
riage,    then     to     be     equally     divided 
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among  her  children  if  she  has  any: 
and  if  she  has  none  then  to  be  divided 
among  all  my  children.  He  gives  to 
S.  a  female  slave  and  her  future  in- 
crease on  the  same  terms  and  condi- 
tions. S.  died  without  having  married, 
and  by  her  will  gave  her  estate  to  C. 
Held,  the  word  children  as  used  in 
this  devise  is  a  word  of  purchase  and 
not  of  limitation.  Hence  S.  took  an 
estate  but  for  her  life,  with  a  contin- 
gent estate  for  the  life  or  widowhood 
of  any  husband  she  might  have.  Moon 
V.  Stone,  19  Gratt  130.  See  also,  Fox- 
well  V.  Craddock,  1  Pat.   &  H.  250. 

c.  OCFspring. 

Testator  devises  the  residue  of  his 
real  estate  to  his  daughter,  L.  B.,  and 
her  husband,  J.  B.,  during  the  life  of 
the  longest  liver  of  them,  and  then  to 
their  offspring,  if  any,  by  his  daughter, 
L.  B.,  as  they  shall  think  best  to  give 
it;  and,  in  default  of  such  offspring,  to 
M.  B.*s  and  N.  A.*s  offspring,  if  they 
have  any,  and  as  they  think  best  to 
dispose  to  their  offspring;  and  if  they 
have  none,  then  to  the  poor  of  E.  R. 
parish.  At  the  date  of  the  will,  the 
testator's  daughter,  L.  B.,  had  offspring 
by  her  husband  J.  B.;  the  daughter 
dies  before  the  testator;  her  offspring 
survived  him,  and  died  in  infancy. 
Held,  J.  B.,  the  husband,  took  by  the 
will  an  estate  tail,  which  the  statute 
for  abolishing  entails,  converted  into 
a  fee  simple,  and  barred  the  contingent 
remainder  limited  on  the  estate  tail. 
Dissentiente,  Tucker,  P.  Seekright  v. 
Billups,   4   Leigh   90. 

d.  Son  or  Sons. 

While  a  testator  may  use  the  word 
son  as  a  word  of  limitation,  it  is,  in  its 
technical  sense,  a  word  of  purchase, 
and  was  presumably  so  used  in  the 
present  case,  there  being  nothing  in 
the  context  to  show  the  contrary. 
Walker  v.  Lewis,  90  Va.  578,  581,  19 
S.  E.  258,  citing  Moon  v.  Stone,  19 
Gratt.    130,    242. 

A  devise  of  lands  to  one  for  life,  and 
after  his   death   to  his   sons  and  their 


heirs  forever,  to  be  equally  divided 
among  them,  but  in  case  of  his  dying 
without  leaving  a  son  or  son's  son  who 
can  take,  then  to  other  designated 
persons,  does  not,  under  the  rule  in 
Shelley's  Case,  create  a  fee  tail  in  the 
first  devisee,  which  becomes  converted 
by  statute  into  a  fee  simple.  Walker 
V.  Lewis,  90  Va.  578,  19  S.  E.  258;  Tay- 
lor V.  Cleary,  29  Gratt.  448. 

In  Birthright  v.  Hall,  3  Munf.  536,. 
546,  a  testator,  who  died  in  1764,  de- 
vised a  tract  of  land  to  his  sons  "during 
their  natural  life  and  no  longer,  and 
then  to  each  of  their  eldest  sons  and 
their  heirs  forever."  Judge  Roane,  in 
his  opinion,  refers  with  approval  to  his 
opinion  in  the  case  of  Smith  v.  Chap- 
man, 1  Hen.  &  M.  240,  and  says  that> 
according  to  the  decision  in  that  case, 
the  terms  "eldest  son  and  his  heirs" 
are  to  be  taken  as  words  of  purchase 
and  not  of  limitation,  and,  conse- 
quently the  estate  previously  granted 
is  to  be  considered  only  as  a  life  estate. 

F.  LIMITED  BY  REMAINDER  TO 
HEIRS  OF  TAKER  OF  PRE- 
CEDING ESTATE. 

At  the  termination  of  the  freehold 
given  to  the  first  taker,  the  estate  must 
be  limited  to  his  heirs  or  the  heirs  of 
his  body.  Taylor  v.  Cleary,  29  Gratt. 
448. 

In  order  that  the  rule  in  Shelley's 
Case  may  apply,  the  estate  limited  to 
the  heirs  must  be  limited  by  way  of 
remainder.  Chipps  v.  Hall,  23  W.  Va. 
504. 

But  rule  in  Shelley's  Case  enlarges 
the  estate  for  life  into  an  inheritance, 
whether  the  remainder  to  the  heirs  or 
issue  is  mediate  or  immediate.  Roy  v. 
Garnett,  2  Wash.   9,  34. 

Executory  Limitations. — The  rule  in 
Shelley's  Case  is  not  applicable  to  ex- 
ecutory limitations,  because  the  limita- 
tion to  the  ancestor  and  to  the  heir,  if 
they  were  both  of  them  executory  lim- 
itations, would  not  be  parts  of  the  same 
estate  but  would  be  distinct  and  inde- 
pendent   dispositions    of   the    subject. 
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Chipps  V,  Hall,  23  W.  Va.  504,  514; 
Hawthorne  v.  Bcckwith,  89  Va.  786,  17 
S.  E.  241.  See  also,  Baylor  v.  Dcjar- 
nette,  13  Gratt.  152. 

III.  Rule  of  Property  Not  of 

Construction. 

"The  rule  in  Shelley's  Case,  where  it 
applies,  is  entirely  independent  of  in- 
tention. If  lands  are  devised  to  one 
for  1-fe,  remainder  in  fee  simple  to  the 
life  tenant's  heirs  as  such,  the  rule 
in  Shelley's  Case  will  be  applied,  no 
matter  how  clearly  the  will  may  show, 
that  the  testator  intended  to  give  to 
the  ancestor  no  more  than  a  life  estate. 
Such  intention  in  such  case  was  re- 
garded by  the  courts  to  be  in  violation 
of  public  policy;  and  the  courts  there- 
fore refused  to  carry  out  the  testator's 
clear  purpose."  Milhollen  v.  Rice,  13 
W.  Va.  510,  535;  Chipps  v.  Hall,  23  W. 
Va.  504. 

"The  rule  in  Shelly's  Case  is  a  rule 
of  law,  which  in  its  application  is  gen- 
erally, if  not  necessarily,  contrary  to 
the  apparent  intention  of  the  author 
of  the  estate.  It  therefore  overrules, 
or  is  paramount  to,  such  apparent  in- 
tention." Taylor  v.  Cleary,  29  Gratt. 
448,  451.  See  also,  Walker  v.  Lewis, 
90  Va.   578,  19   S.   E.   258. 

IV.  Effect  of  Application  of 

Rule. 

Under  the  rule  in  Shelley's  Case,  the 
ancestor  takes  the  whole  estate.  Thus 
if  the  limitation  be  to  the  heirs  of  his 
body  he  takes  a  fee  tail;  if  to  his  heirs 
general,  a  fee  simple.  Taylor  v, 
Cleary,  29  Gratt.  448,  451;  Moore  v. 
Brooks,  12  Gratt.  135. 

By  force  of  the  statute  (1  Rev.  Code, 
1819,  p.  369,  §  25)  estates  tail  were 
converted  and  enlarged  into  a  fe^  sim- 
ple estates.  Stokes  v.  Van  Wyck,  83 
Va.  724,  730,  3  S.  E.  387.  See  also, 
Hood  V.  Haden,  82  Va.   588. 

In  construing  wills  made  since  the 
acts  of  assembly,  of  1776  and  1785,  on 
the  subject  of  estates  tail,  it  seems  that 


the  courts  in  this  country  will  not,  by 
implication,  turn  an  express  estate  for 
life,  with  limitations  over  in  remainder, 
into  a  fee  tail  (as  in  like  cases  in  Eng- 
land), because,  although  it  is  done 
there,  to  effectuate  the  general  inten- 
tion of  the  testator,  such  a  construc- 
tion under  the  operation  of  our  laws 
would  defeat  that  intention.  Smith  v. 
Chapman,  1  Hen.  &  M.  240. 

Where  testator,  dying  in  1834,  lim- 
ited to  his  daughter,  Mrs.  W.,  an  es- 
tate for  life,  with  remainder'  to  her  is- 
sue in  fee,  and  in  default  of  issue,  with 
limitation  over  to  his  own  heir,  held, 
under  the  law  then  in  force  (1  Rev. 
Code,  1819,  p.  369,  §  25),  Mrs.  W.,  took 
an  estate  tail  that  by  the  statute  was 
converted  into  a  fee  simple,  but  the 
fee  was  determinable  by  her  death 
without  issue  then  living,  with  a  limi- 
tation over  to  the  person  who  was  tes- 
tator's heir  at  the  time  of  his  death, 
the  rule  of  law  applying  which  favors 
the  vesting  of  estates  as  soon  as  pos- 
sible. Cooper  V.  Hepburn,  15  Gratt. 
551,  558;  Stokes  v.  Van  Wyck,  83  Va, 
724,  3  S.  E.  387. 

B.,  dying  in  1834,  by  his  will  limited 
an  estate  in  fee  to  his  daughter,  Mrs. 
W.,  for  her  life,  with  remainder  to  her 
issue  in  fee,  and  in  default  of  issue,  to 
his  own  heirs.  At  the  time  of  testa- 
tor's death,  Mrs.  W.  was  his  sole  heir. 
In  1857  she  sold  and  conveyed  the  es- 
tate. In  1884  she  died  without  ever 
having  had  issue.  In  ejectment  by  S. 
and  others,  who  were  testator's  heirs 
living  at  Mrs.  W.'s  death,  against  her 
grantees,  to  recover  the  estate,  held, 
Mrs.  W.'s  grantees  acquired  perfect  ti- 
tle by  her  conveyance.  Stokes  v.  Van- 
Wyck,  83  Va.  724,  3  S.  E.  387. 

A  testator  devised  to  his  wife  a  tract 
of  land  to  have  and  to  hold  during  her 
natural  life,  and  after  her  death  to  his 
son  during  his  natural  life,  and  at  his 
death  it  was  to  descend  to  his  heirs. 
Held,  the  rule  in  Shellc/s  Case  is  ap- 
plicable to  such  devise;  and  by  this  will 
the  testator's  widow  had  an  estate  for 
her  life  in  this  tract  of  land,  remainder 
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to  testator's  son  in  fee  simple.  Chipps 
V.  Hall,   23   W.  Va.   504. 

"Minor  in  his  Institutes,  vol.  2,  p. 
346,  gives  as  an  example  of  the  applica- 
tion of  the  rule  in  Shelley's  Case:  *e. 
g.,  Grant  to  A  for  life,  remainder  to 
B.  for  life,  remainder  to  the  heirs  of 
A  and  B.  The  ultimate  limitation  is 
not  executed  in  possession  jointly,  but 
the  rule  applies  and  A  and  B  take  sev- 
eral inheritances  and  are  tenants  in 
common  thereof.  (2  Th.  Co.  Lit.  743, 
744;  Fearne's  Rem.  36;  Stephens  v. 
Britridge,  1  Lev.  36.)  This  is  a  case, 
where  B's  vested  remainder  for  life 
was  enlarged  to  a  fee  simple  by  the 
application  of  the  rule  in  Shelley's 
Case.'"  Chipps  v.  Hall,  23  W.  Va. 
504,  517. 

"The  case  of  Moore  v.  Brooks,  12 
Gratt.  135,  was  not  only  a  case  where 
a  vested  freehold  remainder  was  by 
the  application  of  the  rule  in  Shelley's 
Case  enlarged  to  a  fee  simple,  but  it 
was  a  case  which  strongly  resembled 
this  except  that  the  remainder  after  the 
death  of  the  ancestor  was  not  as  in 
this  case  simply  to  the  heirs  of  the 
ancestor,  but  the  ancestors,  who  were 
devised  a  vested  remainder  for  life, 
subject  to  the  life  estate  of  their 
mother  as  in  the  case  before  us,  were 
in  that  case  two  daughters;  and  the  de- 
vise to  them  was  during  their  'natural 
life,  and  no  longer,  and  then  it  was 
equally  to  be  divided  between  their 
heirs  lawfully  begotten.'  The  court 
decided  that  the  rule  in  Shelley's  Case 
applied,  and  that  these  vested  estates 
in  remainder  for  life  in  these  two 
daughters  were  enlarged  into  fee  sim- 
ple, the  words  'heirs  lawfully  to  be  be- 
gotten' being  words  of  limitation  and 
not  of  purchase."  Chipps  v.  Hall,  23 
W.  Va.  504,  518. 

V.  Application  of  Bale  to  Per- 
sonal Property. 

The  rule  in  Shelley's  Case  is  applied 
by  analogy  to  personal  property.  Mil- 
hollcn  V.  Rice,  13  W.  Va.  510,  527. 

W.    died    in    1831.      By    his    will    he 


gave  the  residue  of  his  estate  to  be 
equally  divided  among  his  children^ 
naming  them,  to  them  and  their  assigns 
forever;  "except  my  daughter  Mary 
C;  and  her  portion,  after  deducting 
forty-nine  dollars,  I  lend  unto  her  dur- 
ing her  life,  and  after  her  death  I  give 
the  same  to  the  lawful  issue  of  her 
body,  to  them  and  their  heirs  and  as- 
signs forever."  Mary  C.  took  an  ab- 
solute interest  in  the  slaves  received 
by  her  under  this  clause  of  the  will. 
Hall  V.  Smith,  25  Gratt.  70. 

VI.  Status  of  Bnle. 

A.  IN  VIRGINIA. 

See  also,  post,  "In  West  Virginia,'^ 
VI,  B. 

Whenever  any  person,  by  deed,  will, 
or  other  writing  takes  an  estate  of 
freehold  in  land,  or  takes  such  an  es- 
tate in  personal  property,  as  would  be 
an  estate  of  freehold,  if  it  were  an  es- 
tate in  land,  and  in  the  same  deed,  will, 
or  writing,  an  estate  is  afterwards  lim- 
ited by  way  of  remainder,  either  me- 
diately or  immediately,  to  his  heirs,  or 
the  heirs  of  his  body,  or  his  issue,  the 
words  "heirs,"  "heirs  of  his  body,"  and 
"issue,"  or  other  words  of  like  import 
used  in  the  deed,  will,  or  writing  in 
the  limitation  therein  by  way  of  re- 
mainder, shall  not  be  construed  as 
words  of  limitation  carrying  to  such 
person  the  inheritance  as  to  the  land,, 
or  the  absolute  estate  as  to  the  per- 
sonal property,  but  they  shall  be  con- 
strued as  words  of  purchase,  creating 
a  remainder  in  the  heirs,  heirs  of  the 
body,  or  issue.    Va.  Code,  1904,  §  2423. 

P.,  by  his  will  gave  to  his  four  sons, 
George,  Joseph,  James  and  Sampson, 
each  a  parcel  of  land;  to  George  and 
Joseph  in  fee,  and  to  the  other  two 
each  devise  is,  except  as  to  the  land 
devised,  the  same;  and  is  as  follows: 
4th.  I  will  and  bequeath  to  my  son 
Sampson  th<  use  and  benefit  of  the 
home  place  which  I  now  occupy,  con- 
taining about  three  hundred  acres,  dar- 
ing his  natural .  life.  He  then  says: 
"Should  my  sons  George,  James,  Jo- 
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seph  and  Sampson,  or  either  of  them, 
die  without  issue,  I  direct  that  what 
has  been  bequeathed  to  them  shall  be 
equally  divided  between  the  surviving 
brothers — ^James  and  Sampson  for 
their  use  and  benefit  during  their  nat- 
ural lives.  Held,  that  Sampson  took 
but  a  life  estate  in  the  land  devised  to 
him.    Wine  v.  Markwood,  31  Gratt.  43. 

Mrs.  H.,  by  her  will  in  1879,  in  evi- 
dent execution  of  her  power  under 
her  husband's  will,  says:  "I  devise  to 
my  son,  R.,  the  upper  half  of  the  home 
place,  during  his  life,  remainder  to  the 
lawful  issue  of  his  body  forever.  If 
R.  die  without  such  issue,  he  is  hereby 
clothed  with  power  to  appoint  one  of 
my  children  or  grandchildren  as  his 
devisee,  and  I  give  the  upper  half  to 
such  appointee."  Held:  1,  Delegation 
of  power  to  R.  was  void.  2.  Power  to 
appoint  children  did  not  authorize  Mrs. 
H.  to  appoint  others,  and  the  appoint- 
ment to  R.'s  issue  did  not  vest  the  re- 
mainder. 3.  Statute  essaying  to  abol- 
ish rule  in  Shelley's  Case  does  not  ap- 
ply to  R.'s  case;  and  under  the  ap- 
pointment of  Mrs.  H.,  R.  took  a  fee 
simple  in  the  upper  half,  by  implica- 
tion and  under  that  rule.  Code,  1873, 
ch.  112,  §  11.  Hood  V,  Haden,  82  Va. 
588. 

The  statute  essaying  to  abolish  the 
rule  in  Shelley's  Case  applies  only 
where  the  grantor  or  testator  is  com- 
petent to,  and  does  vest  in  the  heir  a 
remainder  in  fee  simple  after  an  estate 
for  the  ancestor's  life.  Code,  1849, 
ch.  146,  §  11.  Hood  v.  Haden,  82  Va. 
588. 

B.  IN  WEST  VIRGINIA. 

Where  any  estate,  real  or  personal 
is  griven  by  deed  or  will  to  any  person 
for  his  life,  and  after  his  death  to  his 
heirs,  or  to  the  heirs  of  his  body,  the 
conveyance  shall  be  construed  to  vest 


an  estate  for  life  only  in  such  person, 
and  a  remainder  in  fee  simple  in  his 
heirs  or  the  heirs  of  his  body.  W. 
Va.  Code,  1906,  ch.  71,  §  3030. 

"The  testator,  David  Scott,  died  in 
1846,  when  the  rule  in  Shelley's  Case 
was  in  full  force  in  Virginia,  the  stat- 
ute designed  to  abolish  it  having  been 
inserted  in  the  Code  of  Virgfinia  of 
1849.  This  statute  was  thus  worded: 
*When  an  estate  real  or  personal  is 
given  by  deed  or  will  to  any  person 
for  his  life,  and  after  his  death  to  his 
heirs,  or  to  the  heirs  of  his  body,  the 
conveyance  should  be  construed  to 
vest  an  estate  for  life  only  in  such 
person,  and  a  remainder  in  fee  simple 
in  his  heirs  or  the  heirs  of  his  body.' 
See  Code  of  Virginia,  1849,  ch.  116,  § 
11,  p.  501;  Code  of  1860,  pp.  559,  560; 
Code  of  West  Virginia,  ch.  71,  §  11,  p. 
461.  This  statute,  if  it  does  not  en- 
tirely abolish  the  rule  in  Shelley's 
Case,  certainly  leaves  but  few  cases 
which  can  come  within  its  operation, 
when  the  deed  has  been  made  or  the 
will  executed,  and  the  testator  died 
since  July  1,  1850,.  when  this  Code  of 
1849  went  into  effect.  But  the  will  in 
this  case  having  been  made  and  the 
testator  having  died  before  July  1,  1850, 
of  course  this  statute  can  have  no  ef- 
fect on  the  construction  of  this  will." 
Chipps  V,  Hall,  23  W.  Va.  504,  510. 

Referring  to  the  case  of  Moore  v. 
Brooks,  12  Gratt.  135,  the  court  in 
Chipps  V.  Hall,  23  W.  Va.  504,  says: 
"This  case  like  the  one  before  us  was 
brought  before  the  court  after  the  ab- 
olition of  the  rule  in  Shelley's  Case  by 
the  Code  of  1849;  but  as  the  testator 
died  before  this  Code  went  into  effect, 
neither  the  court  nor  the  counsel  made 
a  suggestion,  that  the  provisions  of 
the  Code  abolishing  the  rule  in  Shel- 
ley's Case  could  have  any  effect  on  the 
determination  of  the   case" 
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a.  Form  and  Technical  Accuracy,  363. 

b.  Necessary  and  Sufficient  Averments,  363. 

c.  Waiver  of  Defects,  365. 

2.  Declaration,  365. 

a.  Assignment    of    Breaches— Necessary  and    Sufficient    Aver- 

ments, 365. 

b.  Failure  to  Account  for  Ircvy,  367. 

3.  Plea,  367. 

a.  To  Notice  of  Motion,  367. 

b.  In  Action  of  Debt,  368. 

4.  Replication,  368. 
U  Trial,  368. 

1.  Plaintiff  Must  Bring  Himself  within  Statute,  368. 

2.  Manner  and  Extent  of  Defense  to  Motion,  368. 

3.  Set-Off,  368. 

4.  Amendment  of  Return,  369. 

5.  Province  of  Court  and  Jury,  369. 

6.  Evidence,  370. 

a.  Presumptions  and  Burden  of  Proof,  370. 

b.  Admissibility  and  Weight,  371. 

(1)  Actions  against  Sheriff  and  Sureties,  371. 

(2)  Actions  against  Deputy  and  Sureties,  372. 

(3)  Actions  against  Constables  and  Sureties,  373. 
.  7.  Witnesses,  375. 

M.  Variance,  375. 
N.  Judgment,  376. 

1.  Validity,  376. 

2.  Rendition  and  Entry,  376. 

3.  Variance  from  Declaration  or  Notice  of  Motion,  377. 

4.  Lien,  377. 

CROSS    REFERENCES. 

See  the  titles  ACCOUNTS  AND  ACCOUNTING,  vol.  1,  p.  82;  ACTI0X5\ 
vol.  1,  p.  122;  AFFIDAVITS,  vol.  1,  p.  227;  AMENDMENTS,  vol.  l,  p.  316; 
APPEAL  AND  ERROR,  vol.  1,  p.  418;  ASSUMPSIT,  vol.  2,  p.  1;  ATTACH- 
MENT AND  GARNISHMENT,  vol.  2,  p.  70;  BAIL  AND  RECOGNI- 
ZANCE, vol.  2,  p.  196;  BANKRUPTCY  AND  INSOLVENCY,  vol.  2.  p  232; 
BONDS,  vol.  2,  p  507;  CLERKS  OF  COURT,  vol.  2,  p.  834;  CONTEMPT, 
vol.  3,  p.  236;  CONTRACTS,  vol.  3,  p.  307;  CONTRIBUTION  AND  EXON- 
ERATION, vol.  3,  p.  461;  COSTS,  vol.  2,  p.  604;  COUNTIES,  vol.  3,  p  636; 
DAMAGES,  vol.  4,  p.  162;  DEBT,  THE  ACTION  OF.  vol.  4,  p.  269;  DE 
FACTO  OFFICERS,  vol.  4,  p.  446;  DEMAND,  vol.  4,  p.  455;  ELECTION  OF 
REMEDIES,  vol.  4,  p.  921;  ELECTIONS,  vol.  5,  p.  1;  ESCAPE,  vol.  5,  p. 
137;  ESTOPPEL,  vol.  5,  p.  191;  EXECUTIONS,  vol.  5,  p.  416;  EXECU- 
TIONS AGAINST  THE  BODY  AND  ARREST  IN  CIVIL  CASES,  vol.  5, 
p.  474;  EXECUTORS  AND  ADMINISTRATORS,  vol.  5,  p.  483;  EXEM- 
PLARY DAMAGES,  vol.  5,  p.  748;  EXEMPTIONS  FROM  EXECUTION 
AND  ATTACHMENT,  vol.  5,  p.  766;  FORMER  ADJUDICATION  OR 
RES  ADJUDICATA,  vol.  6,  p.  261;  FORTHCOMING  AND  DELIVERY 
BONDS,  vol.  6,  p.  441;  FRAUD  AND  DECEIT,  vol.  6,  p.  448;  HOME- 
STEAD EXEMPTION,  vol.  7,  p.  78;  ILLEGAL  CONTRACTS,  vol.  7,  p. 
241;  INJUNCTIONS,  vol.  7,  p.  512;  JUDGMENTS  AND  DECREES,  vol.  8, 
p.  161;  JURISDICTION,  vol.  8,  p.   842;  LANDLORD  AND  TENANT,  vol. 
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9,  p.  112;  LIMITATION  OF  ACTIONS,  vol.  9,  p.  367;  MANDAMUS,  vol. 
9,  p.  508;  MILLS  AND  MILLDAMS,  vol.  9,  p.  800;  MOTIONS,  vol.  10,  p. 
123;  PAYMENT,  yo\,  11,  p.  1;  PENALTIES  AND  FORFEITURES,  vol.  11, 
p.  164;  PRESUMPTIONS  AND  BURDEN  OF  PROOF,  vol.  11,  p.  315; 
PRISONS  AND  PRISONERS,  vol.  11,  p.  353;  PROHIBITION,  v©l.  11,  p. 
387;  QUO  WARRANTO,  vol.  11,  p.  527;  REFERENCE,  vol.  11,  p.  707;  RES- 
TITUTION, vol.  11,  p.  934;  SCHOOLS,  ante,  p.  84;  SHERIFFS'  SALES; 
SUBROGATION;  SUMMONS  AND  PROCESS;  SURETYSHIP;  TAXA- 
TION. 


L  Nature  of  Ofioe. 

The  sheriff  is  an  officer  of  a  county 
established  by  the  constitution  itself. 
Shell  V.  Cousins,  77  Va.  328.  See  post, 
"Eligibility,"   II. 

The  office  of  a  sheriff  is  an  annual 
one.     Jacobs  v.  Hill,  2  Leigh  393,  cit 


Consectttive  Full  Tcrm«.— "The  first 
clause  of  art.  9,  §  3,  constitution,  or- 
dains that:  'The  same  person  shall 
not  be  elected  sheriff  for  two  consec- 
utive full  terms.*"  Gorrell  v.  Bier,  15 
W.  Va,  311. 

A   sheriff  whose   full   term  of   office 


ing  Com.  v.  Fairfax,  4  Hen.  &  M.  208;  i  expired  December  31,  1876,  is  eligible 
Royster  v.  Leake,  2  Munf.  280;  Mun-  |  to  fill  a  vacancy  in  the  sheriffalty  at 
ford  V.  Rice,  6  Munf.  81.  But  see  Va.  !  an  election  held  the  second  Tuesday 
Code    1904    §  92.  !  ^^  October,  1878;   the   third  section  of 

Constables.— See  post,  "T«rritorial  j  art.  9  of  the  constitution  only  renders 
Extent  of  Authority,"  VII,  D,  4,  a.        .  ^^"^   ineligible  to   fill  the  full   term  of 

Deputy  Sheriff  Not  a  Public  Officer.  ^^^  sheriffalty  beginning  January  1, 
—A  deputy  sheriff  is  only  an  agent  of'  1877.  He  has  not  been  elected  to  two 
the  sheriff.  Poling  v.  Maddox,  41  W.  i  "consecutive  terms,"  a  period  of  two 
Va.  779,  781,  24  S.  E.  999.  A  deputy  ,  years  having  elapsed  since  the  termina- 
sheriff  whether  general  or  special  is,  tion  of  his  full  term 'before  his  second 
not  a  public  officer.  Stephenson  r.  !  election;  neither  has  he,  in  the  Ian- 
Salisbury,    53    W.    Va.    366,    44    S.    E.    «"age  of  the  constitution  been  elected 


217,  citing  Hartigan  v.  Board  of  Re- 
gents, 49  W.  Va.  14,  38  S.  E.  698.  See 
post,  "In  Regard  to  Deputies,"  VII,  A. 

II.  Eligibility. 

Person  Holding  Other  Office  or 
Peat  of  Profit,  etc. — By  the  seventh  ar- 
ticle of  the  constitution,  §  6,  it  is  pro- 
vided that  "sheriffs  shall  hold  no  other 
office,"  so  that,  any  other  office  is 
made  incompatible  with  the  office  of 
sheriff  by  the  constitution  of  the  state. 
Shell  V.  Cousins,  77  Va.  328.  But  see 
Com.  V.  Tate,  3  Leigh  802. 

A  person  holding  any  post  of  profit, 
trust  or  emolument,  civil  or  military, 
legislative,  executive  or  judicial,  under 
the  federal  government  is  disqualified 
from  holding  the  office  of  sheriff. 
Bunting  v,  Willis,  27  Gratt.  144,  21 
Am.  Rep.  338.  See  post,  "Acceptance 
of  Second  Office,"  V,  B,  2,  a. 


now  for  a  "full"  term,  but  only  to  fill 
a  vacancy  of  the  last  half  of  a  term, 
the  first  half  having  been  filled  by  oth- 
ers.    Gorrell  v.  Bier,  15  W.  Va.  311. 

Deputy. — See  post,  "Acceptance  of 
Second   Office,"  V,  B,   2,  a. 

III.  Appointment,  Election  and 
tilling  Vacancies. 

Nomination  by  Juatices,  Control  by 
Court. — In  nominating  three  persons 
to  the  executive  for  the  office  of  sher- 
iff, the  justices  are  not  subject  to  con- 
trol of  superior  courts  in  the  exercise 
of  the  discretion  placed  in  them  by  law. 
If  the  justices  omit  from  their  nomina- 
tion to  the  executive,  for  said  office, 
the  name  of  any  particular  justice,, 
mandamus  will  not  lie  to  compel  them 
to  make  such  nomination.  Frisbie  v. 
Justices,  2  Va.  Cas.  92.  See  the  title 
MANDAMUS,  vol.   9,  p.   508. 
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Commissionating— What  Constitutes 
—-Refusing. — A  person  whose  name 
was  never  in  the  commission  is  not 
liable  to  the  penalty  of  the  act  provid- 
ing "that  every  person  hereafter  com- 
missioned  to  be  sheriff,  and  refusing, 
shall  forfeit,"  etc.,  though  the  office 
was  offered  to  him  by  the  county 
court.  In  such  case  the  defendant 
never  was  commissioned,  as  his  name 
was  never  in  the  commission,  and  so 
he  is  not  within  the  act.  King  v.  Mc- 
Clanahan,  Jeff.  9. 

Issuance  of  Second  Commbsion. — If 
two  of  the  persons  nominated  to  the 
governor  by  a  county  court,  have  suc- 
cessively been  commissioned  to  exe- 
cute the  office  of  sheriff  in  such  county, 
and  each  has  failed  to  give  bond  within 
the  time  prescribed  by  law,  the  gov- 
ernor, with  advice  of  council,  can  not 
thereupon  issue  a  second  commission 
to  the  person  who  was  commissioned 
in  the  first  instance.  Bowers  v.  Millar, 
3   Munf.  492. 

FilHng  Vacancies. — If  the  office  of 
sheriff  is  vacant,  it  is  the  duty  of  the 
judge  under  the  law  to  fill  such  va- 
cancy in  the  mode  prescribed  by  law. 
Shell  V.  Cousins,  77  Va.   328. 

Deputies. — See  post,  "Power  to  Ap- 
point and  Remove,"  VII,  A,  1. 

IV.  Qualifying. 

A.  SHERIFF. 

Refusal  to  Admit  to  Qualify.— It  is 
competent  for  the  court  to  refuse  to 
admit  a  person  to  qualify  as  sheriff 
when  he  held  a  lucrative  office  under 
the  government  of  the  United  States 
at  such  a  time  as  disqualified  him  to 
hold  the  office  of  sheriff.  Bunting  v. 
Willis,  27  Gratt.  144,  21  Am.  Rep.  338. 

Annulling  Order  Admitting  Sheriff 
Elect  to  Qualify.— On  the  25th  of  June, 

B.  qualified  as  sheriff  of  E.  by  taking 
the  oath  of  office  and  entering  into 
bond  with  sureties,  before  the  county 
court.  At  the  same  term  of  the  court, 
T.  claiming  to  be  sheriff  of  E.,  moved 
the  court  to  set  aside  the  order  quali- 
fying B.  as   sheriff;  and  B.  appearing 


after  hearing,  the  court  set  aside  the 
order  and  the  bond  of  B.,  and  admitted 
T.,  who  was  sheriff  the  previous  year, 
to  qualify  as  sheriff.  B.  thereupon  ap- 
plied to  the  judge  of  the  circuit  court 
for  a  mandamus  to  the  judge  of  the 
county  court,  to  restore  him  to  the 
office.  Held,  it  was  competent  for  the 
county  court  of  E.,  at  the  same  term, 
to  set  aside  the  order  admitting  B.  to 
qualify  as  sheriff  and  his  bond.  Bunt- 
ing V.  Willis,  27  Gratt.  144,  21  Am. 
Rep.  338.  See  the  title  JUDGMENTS 
AND  DECREES,  vol.  8,  p.  512. 

If  B.  is  not,  and  was  not  when  he 
obtained  the  rule  for  a  writ  of  man- 
damus, entitled  to  the  office  of  sheriff, 
he  can  not  be  admitted  or  restored  to 
it  on  such  writ,  even  though  the  county 
court  had  no  authority  to  annul  the 
order  admitting  him  to  qualify  as  sher- 
iff, or  to  have  refused  originally  to  ad- 
mit him.  Bunting  v.  Willis,  27  Gratt. 
144,  21  Am.  Rep.  338.  See  also,  the 
title   MANDAMUS,  vol.  9,   p.   537. 

An  Annual  Bond  Required. — ^The  of- 
fice of  sheriff  being  an  annual  one,  he 
must  give  an  annual  bond.  Jacobs  v. 
Hill,  2  Leigh  393,  citing  Com.  v.  Fair- 
fax, 4  Hen.  &  M.  208;  Royster  v, 
Leake,  2  Munf.  280;  Munford  v.  Rice, 
6  Munf.  81.  But  see  Va.  Code,  1904, 
§  92.    See  post,  "Official  Bonds,"  VIII. 

B.  DEPUTY  SHERIFF. 

Necessity.— The  act  of  1819,  1  Rev. 
Code  279,  §  15,  declares  that  no  person 
who  shall  be  appointed  to  the  office  of 
deputy  sheriff  of  a  county,  shall  exe- 
cute any  of  the  duties  of  the  office  un- 
less the  court  of  such  county  shall  be 
of  opinion  and  enter  of  record  at  the 
time  of  his  appointment,  that  he  is  a 
man  of  honesty,  probity  and  good 
demeanor;  nor  until  he  shall  have 
taken  in  open  court,  the  oath  of  office 
and  the  several  other  oaths  prescribed 
by  law  for  public  officers,  and  if  he 
shall  presume  to  do  so  he  shall  forfeit 
and  pay  to  the  commonwealth,  for  the 
use  of  the  literary  fund,  a  fine  of  one 
thousand   dollars.     Cecil   v.    Early,    10 
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Gratt.  198.  See  post,  "Failure  to  Qual- 
ify According  to  Law,"  VII,  A,  4,  d, 
(2),  (a) 

Qualifying  for  Term  of  Two  Years. 
—The  case  of  Lane  v.  Harrison,  6 
Munf.  571,  573,  occurred  prior  to  the 
act  of  1819;  but  the  counsel  for  the  de- 
fendants are  mistaken  in  supposing 
that,  as  the  law  then  was,  a  deputy 
might  qualify  for  an  official  term  of 
two  years,  and  that  it  was  unnecessary 
for  him  to  qualify  anew  upon  the  ex- 
piration of  the  first  year.  Cecil  v. 
Early,   10  Gratt.   198. 

Y.  Title  to  and  Tenure  of 
Office. 

A.  TITLE  TO  OFFICE. 

Right  and  Title  to  Office.— A  party 
possessing  all  the  qualifications  re- 
quired by.  the  constitution  and  laws 
to  vote  and  hold  office,  at  the  time  he 
is  elected  and  qualified  as  sheriff  of  the 
county,  has  a  vested  right  in  the  of- 
fice of  which  he  can  not  be  deprived, 
except  for  cause,  and  that  by  due  proc- 
ess of  law.  And  the  fact  of  his  name 
being  stricken,  after  his  election  and 
qualification,  from  the  list  of  registered 
and  qualified  voters,  is  not  sufficient 
•cause  to  remove  him  from  the  office. 
Pharcs  v.  State,  3  W.  Va.  567. 

Defeated  Candidate  upon  Disqualifi- 
cation of  Sheriff  Elect.— Where  two 
parties  are  opposing  candidates  for  the 
office  of  sheriff,  and  the  one  receiving 
the  highest  number  of  votes  for  the 
office  disqualifies  himself  from  holding 
the  same  by  contracting  to  farm  or  sell 
the  office  or  a  portion  thereof,  such 
fact  does  not  confer  any  interest  in 
the  office  on  the  party  receiving  the 
minority  of  the  votes  cast  at  the  elec- 
tion. State  V.  Matthews,  44  W.  Va. 
372,  29  S.  E.  994.  See  also,  the  title 
ILLEGAL  CONTJRACTS,  vol.  7.  p. 
353. 

Questioning  Title  to  Office. — See  the 
title  QUO  WARRANTO,  vol.  11,  p. 
^27. 


B.  TENURE  OF  OFFICE. 
1.  Extension  of  Term. 
Extenaion  of  Term  ConatitntionaL — 

Section  2,  ch.  8,  acts,  1855-56,  extending 
the  term  of  shcrifif  from  July  1,  lt6«> 
to  July  1,  1857,  is  constitutional.  Com. 
V,  Drewry,  15  Gratt.  1.  And  see  John- 
son V.  Mann,  77  Va.  265,  278,  where  it 
is  said:  "There*  is  no  statute  under 
our  present  constitution  extending  the 
term  of  any  office,  and  it  might  well  be 
a  matter  of  grave  doubt  whether  the 
legislature  could,  under  the  present 
constitution,  exercise  any  such  power.'* 
See  also,  Ex  parte  Lawhorne,  18  Gratt 
85,  91. 

8.  Termination. 

a.  Acceptance  of  Second  Office. 

In  GeneraL — The  sheriffs  acceptance 
of  a  second  office  ipso  facto  vacates  the 
sheriffalty.  And  no  judgment  of  amo- 
tion is  necessary  where  an  office  has 
been  forfeited  by  removal  or  by  the 
acceptance  of  an  incompatible  office. 
When  the  office  is  thus  made  vacant 
(by  accepting  an  incompatible  office), 
it  becomes  the  duty  of  the  proper  au- 
thority to  fill  the  vacancy  in  the  mode 
prescribed  by  law.  Shell  v.  Cousins^ 
77  Va.  328.  See  also.  Bunting  v.  Willis, 
27  Gratt.  144,  21  Am.  Rep.  338.  See 
ante,  "Eligibility,"   II. 

Resignation  of  Second  Office.-— The 
resignation  of  the  second  office,  after, 
by  its  acceptance,  he  has  vacated  the 
first,  can  not  restore  him,  nor  other- 
wise affect  the  first.  Shell  v.  Cousins, 
77  Va.  328.  See  also,  Bunting  v.  Willis, 
27  Gratt.  144,  21  Am.  Rep.  338. 

Holding  Post  of  Profit  on  Day  Office 
Commences. — The  office  of  sheriff 
commences  on  the  1st  of  July.  If  a 
person  holding  an  office  of  profit  under 
the  government  of  the  United  States, 
is  elected  to  the  office  of  sheriff,  which 
is  an  office  of  profit  under  the  state 
government,  and  holds  his  office  under 
the  former  government  until  any  time 
during  the  1st  of  July,  he  thereby  va- 
cates his  election  as  sheriff  and  is  not 
to  qualify  as  such.     Bunting  v.  Willis, 
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27   Gratt.   144,   21   Am.   Rep.   338.     See 
also,  Shell  V.  Cousins,  77  Va.  328. 

Deputy  Collector  of  Customs  a  Post 
of  Profit*— In  May,  1875,  a  deputy  col- 
lector of  customs  at  Fortress  Monroe, 
was  elected  sheriff  of  E.  county.     On  ! 
the  19th  of  June  he  sent  in  his  resig- ; 
nation  of  his  office  of  deputy  collector  i 
!•    his    principal    at    Norfolk,    to    take  j 
effect  on  the  30th  of  June.    It  does  not 
appear    that    his    resignation    was    ac- 
cepted, or  that  any  official  action  was 
taken    upon    it    until    the    2d    of    July, 
when  he  was   relieved  by  another  of- 
ficer   o{    custom    from    Norfolk.      On 
the  28th    of    June    the    papers  of    the  1 
American  brig  K.  were  placed  in  B.*s  ; 
hands  for  clearance;  and  nearly  all  the  ; 
papers  were  completed  on  the  29th,  and  ; 
on  the  morning  of  the  1st  of  July,  he  ; 
completed  the  said  clearing,  before  he  i 
attempted  to  do  any  act  as  sheriff.     It  • 
was  held,  that  the  act  of  B.  in  clearing , 
the  brig  K.  on  the  1st  of  July,   could  j 
only   have   been   done   by   withdrawing 
1ms  resignation  so  long  as  it  was  nec- 
essary for  that  purpose;  and  he  in  fact 
was    not    relieved    until    July    2d.      He 
was  therefore  disqualified  from  holding 
the  office  of  sheriff  under  his  election 
in  the  month  of  May.     Bunting  v.  Wil-  \ 
lis,    27    Gratt.    144,    21    Am.    Rep.    338. 
See  also,  Shell  v.  Cousins,  77  Va.  328. 

Office  of  Sampler  of  Tobacco. — In 
Shell  V.  Cousins,  77  Va.  328,  it  was 
held,  that  the  sheriff  of  Dinwiddie 
county,  by  acepting  the  office  of  samp- 
ler of  tobacco,  in  the  city  of  Peters-  : 
burg,   thereby  forfeited   the   sheriffalty,  i 

Office  of  Justice.— The  office  of! 
deputy  sheriff  is  incompatible  with  the 
office  of  justice  of  the  peace,  though 
by  the  statute  law  of  Virginia  the  office 
of  high  sheriff  is  not  so;  and  the  ac- 
ceptance of  the  office  of  deputy  sher- 
iff vacates  the  office  of  justice.  Com. 
V.  Tate,  3  Leigh  802.  But  see,  Shell  v. 
Cousins,  77  Va.  328. 

b.  Failure  to  Give  Bond. 

See    post,    "Necessity,"    VIII,    B,    1; 
"'Time  of  Taking  and  Approval,"  VIII, 


B,  3;  "Requiring  New  or  Additional 
Bond."  VIII,  D. 

3.  Removal  and  Restoration. 
See    generally,    the     titles    PUBLIC 

OFFICERS,  vol.  11,  p.  461;  QUO 
WARRANTO,  vol.  11,  p.  527. 

Restoration.— See  the  title  MAN- 
DAMUS, vol.  9,  p.  508,  et  seq. 

The  reversal  of  a  judgment  remov- 
ing a  sheriff  from  an  office,  removes 
the  only  impediment  to  his  office,  and 
he  is  in  law  the  only  lawful  holder  of 
the  same,  and  an  order  of  this  court  is 
unnecessary  to  restore  him  thereto. 
Phares  v.  State,  3  W.  Va.  567.  See 
ante,  "Qualifying,"   IV. 

Deputies. — See  post,  "Power  to  Ap- 
point and  Remove,"  VII,  A,  1 

4.  Duration  of  Deputyship. 

The  contract  of  the  sheriff  and  his 
deputy  being  a  private  affair,  not  reg- 
ulated as  to  its  continuance  by  law, 
may  be  either  for  one  or  two  years. 
Jacobs  V.  Hill,  2  Leigh  393,  397,  citing 
Com.  V.  Fairfax,  4  Hen.  &  M.  208;  Roys- 
ter  V.  Leake,  2  Munf.  280;  and  Mun- 
ford  V.  Rice,  6  Munf.  81.  See  also,. 
Cecil  V.  Early,  10  Gratt.  198.  See  post, 
"Nature  of  Contract."  VIL  A,  4,  d,  (1); 
"Duration  of  Liability  of  Surety,"  VIL 
A,  4,  d,  (4). 

VI.  Compensation. 

Recovery  of  Fees  of  Office.— Where 

a  person  exercised  the  duties  of  the 
office  of  sheriff  under  an  apparent 
claim  of  right,  and  it  was  subsequently 
judicially  determined  that  the  office 
did  not  belong  to  him,  the  rightful 
officer  may  recover  from  such  person 
the  fees  and  perquisites  received  by 
him  while  in  office,  after  deducting  the 
necessary  expenses  of  earning  them. 
Bier  v.  Gorrell,  30  W.  Va.  95, 3  S.  E.  30. 
Limitations. — In  such  case,  if  the 
action  is  brought  more  than  five  years 
after  the  intrusion  commenced,  but 
within  less  than  that  time  before  it 
ended,  the  plaintiff  can  not  recover  for 
the  profits  of  the  office,  received  more 
than  five    years    before^    but    may  for 
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those  received  within  that  period. 
Bier  v.  Gorrell,  30  W.  Va.  95, 3  S.  E.  30. 
SherilTs  Salc^— The  sheriff  is  not  en- 
titled to  commissions,  unless  the  sale 
is  actually  made.  Com.  v.  Brown,  5 
Call  5«9.  See  also,  the  title  SHER- 
IFFS' SALES. 

Prison  Pees.^ — If  the  debtor  be  able 
to  pay  his  own  prison  fees,  the  jailor 
can  not  demand  them  of  the  creditor. 
Shelton  v.  Ward,  1  Call  538.  See  also, 
the  title  PRISONS  AND  PRIS- 
ONERS, vol.  11,  p.  353. 

And  the  presumption  is,  that  the 
debtor  is  able  to  pay  them,  until  the 
contrary  be  shown  by  the  jailor.  Shel- 
ton V,  Ward,  1  Call  538. 

Effect  of  Debtor's  Pasring  Debt.— A 
debtor  after  the  levy  of  a  fi.  fa.,  or  an 
arrest  on  a  ca.  sa.,  can  not  deprive  the  ! 
officer  of  his  commissions  by  paying ! 
the  money  to  the  plaintiff  before  the  \ 
sale  of  his  property,  or  his  discharge  \ 
from  custody,  as  the  case  may  be. ' 
Gardner  v.  Neal,  9  Gratt.  85,  87. 

A  sheriff  is  entitled  to  commissions 
on  a  ca.  sa.  executed  on  the  defendant,  | 
who,  after  taking  the  benefit  of  the 
prison  bounds,  pays  the  amount  of  the 
execution  to  the  plaintiff,  by  whom  he 
is  thereupon  discharged  from  custody 
before  the  return  day  of  the  execution. 
Gardner  v,  Neal,  9  Graft.  85. 

Deputy  Whose  Duties  Diminished. 
— A  bond  executed  by  a  deputy  sheriff, ' 
on  its  face,  as  part  of  the  condition  re- 
cites that  said  deputy  is  to  act  as  such 
during  the  term  of  said  sheriff's  office, 
which  bond  is  accepted  by  such  sheriff. 
If  the  sheriff,  during  his  term  of  office, 
and  after  said  deputy  has  served  two 
years,  relieves  him  of  a  portion  of  the 
duties  originally  assigned  to  him, 
against  his  protest,  but  does  not  re- 
move him,  and  no  change  is  then  made 
as  to  the  original  agreement  for  com- 
pensation, the  fact  that  the  labors  of 
such  deputy  are  thus  diminished  will 
not  necessarily  reduce  his  compensa- 
tion. Davis  V.  Baker,  45  W.  Va.  455, 
3«  S.  E.  239. 


VIL  Powers,  Duties  and 
Liabilities. 

A.  IN  REGARD  TO  DEPUTIES. 
1.  Power  to  Appoint  and  Remove. 

"A  sheriff  may,  with  tTie  consent  ot 
the  county  court,  entered  of  redord,  ap- 
point any  person  his  deputy,  and  when, 
in  the  opinion  of  the  circuit  court,  the 
public  interests  require  it,  he  may,  with 
the  consent  of  said  circuit  court,  ap- 
point any  person  his  deputy."  Adkins 
V,  Fry,  38  W.  Va.  549,  18  S.  E.  737. 
In  Tyree  v.  Wilson,  9  Gratt.  59,  58  Am. 
Dec.  213,  it  is  said:  "It  being  impossi- 
ble for  the  high  sheriff  to  attend  per- 
sonally to  everything  pertaining  to  his 
office,  the  law  from  the  necessity  of 
the  case  allows  him  to  make  a  deputy." 

Sheriffs  are  authorized  by  §  817,  Va. 
Code,  1904,  to  appoint  deputies  in  the 
manner  therein  prescribed.  Watts  v. 
Com.,  99  Va.   872,  876,  39  S.  E.  706. 

'*With  us,  in  the  selection  of  deputy 
sheriffs,  the  law  is  so  lax  as  not  to  re- 
quire the  application  of  the  principle 
detur  digniori.  The  sheriff  has  full 
latitude  to  select,  not  the  most  merito- 
rious and  competent  man  to  perform 
the  duties  of  deputy  sheriff,  but  the 
man  who  will  perform  that  duty  for 
the  least  money,  subject  only  to  the 
limitation  that  the  county  court  must 
consent  to  the  appointment."  White 
V.  Cook,  51  W.  Va.  201,  41  S.  E.  410. 

Removal  from  Office  by  Sheriff.— A 
sheriff  has  power  to  remove  a  deputy 
without  the  consent  of  the  county 
court.  "Chapter  7,  §  12,  Code,  1899,  in 
words  vests  this  power  in  the  sheriff. 
The  common  law  does.  He  can  re- 
move without  cause.  9  Am.  &  Eng. 
Ency.  Law  376."  Stephenson  v.  Salis- 
bury, 53  W.  Va.  366,  44  S.  E.  217.  See 
also,  the  title  PRISONS  AND  PRIS- 
ONERS, vol.  11,  p.  355. 

Renexrai— Contract  for  Whole  Term. 
— A  deputy  sheriff  holds  his  office  dur- 
ing the  pleasure  of  his  principal,  and 
may  by  him  be  removed  from  office, 
notwithstanding  he  has  given  bond  and 
security  to  indemnify  the  principal  in 
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case  of  his  neglect  or  misconduct,  and 
it  was  agreed  between  them  that  he 
should  be  the  deputy,  for  the  time  that 
the  sheriff  should  continue  in  office 
under  his  then  commission;  but  the 
deputy  is  not  deprived  thereby  of  his 
remedy  against  the  principal,  for  an 
undue  exercise  of  such  power  of  re- 
moval.    Hoge  V.  Trigg,  4  Munf.  150. 

If  the  deputy  sue  the  sheriff,  for 
turning  him  out  of  office  in  violation 
of  his  contract;  a  plea,  that  the  plain- 
tiff had  been  guilty  of  a  certain  mis- 
feasance and  other  specified  improprie- 
ties in  his  office,  from  which  he  was 
therefore  dismissed  by  the  defendant, 
is  a  full  answer  to  the  declaration. 
Hoge  V,  Trigg,  4  Munf.  150. 

Where  Sheri£falty  Farmed.— M.,  a 
high  sheriff,  farmed  the  sheriffalty  to 
S.  and  T.  and  contracted  with  them 
that  they  were  to  have  the  manage- 
ment of  the  office,  to  perform  or  have 
performed  the  duties  of  it,  to  select 
and  employ  deputies,  to  control  and 
have  power  to  dismiss  them.  S.  and 
T.  qualified  as  deputies,  and  employed 
others  who  also  qualified  as  deputies  of 
the  high  sheriff.  By  the  directions  of 
S.  and  T.,  these  other  deputies  were 
to  pay  over  all  moneys  collected  on 
executions  to  them.  It  was  held,  that 
this  contract  did  not  and  could  not  di- 
vest the  high  sheriff  of  his  power  to 
dismiss  any  of  said  deputies;  or  of  his 
right  to  refuse  to  permit  any  person 
selected  by  S.  and  T.  to  qualify  as  a 
deputy.    Holland  v.  Helm,  7  Gratt.  245. 

But  subject  to  the  high  sheriff's 
power  to  dismiss  any  of  said  deputies, 
the  contract  constituted  S.  and  T.  the 
general  agents  of  the  high  sheriff, 
with  full  authority  to  control  the  per- 
sons selected  by  them  to  the  same  ex- 
tent he  himself  might  have  done. 
Holland  v.  Helm,  7  Gratt.  245. 

8.  Extent  of  Authority  of  Deputy. 

General  Rule.— The  law,  from  the 
necessity  of  the  c*se,  implicitly  gives  a 
deputy  power  to  execatc  all  the  ordi- 
nary offices  of  the  sheriff,  where  the 


personal  presence  of  the  sheriff  is  not 
required  by  law.  "The  full  power  to 
do  any  act  or  thing  which  his  principal 
might  have  done  is  so  essential,  that 
according  to  Holt,  C.  J.,  giving  that 
opinion  of  the  court,  in  Parker  v.  Kett, 
1  Salk.  R.  95,  the  power  of  the  deputy 
can  not  be  restrained  to  be  less  than 
that  of  his  principal,  save  only  that  he 
can  not  make  a  deputy.  The  authority 
of  the  deputy  being  thus  unlimited  as 
to  extent,  must  also  be  equally  indefi- 
nite as  to  duration,  unless  it  be  re- 
voked." Tyrec  v.  Wilson,  9  Gratt.  59, 
58  Am.  Dec.  213. 

Deputy  sheriffs  are  authorized  by  § 
817,  Va.*  Code,  1904,  to  discharge  any 
of  the  official  duties  of  the  principal 
during  the  continuance  of  his  office, 
unless  it  be  some  duty  the  perform- 
ance of  which* by  a  deputy  is  expressly 
prohibited  by  law.  Watts  v.  Com.,  99 
Va.   87^,   876,   39   S.    E.   706. 

In  this  country,  the   deputy   sheriffs 
are  competent  to  perform  most  of  the 
I  duties    of    the    office,    without   the    co- 
operation, or  sanction  of  their  princi- 
pals.   Overton  v.  Hudson,  2  Wash.  172. 

"The  general  rule  is,  that  whatever 
the  sheriff  may  do  personally,  he  may 
do  by  deputy.  But  from  this  there  are 
exceptions.  If  the  act  fce  of  a  judicial 
nature,  he  can  not  delegate  it  to 
another.  The  case  of  a  writ  of  ad- 
measurement of  dower  is  an  instance 
of  this.  So  if  the  high  sheriff  be  re- 
quired to  act  in  person,  he  most  do  so. 
By  our  law,  the  sheriff  is  authorized 
generally  to  act  by  deputy  unless  in 
cases  expressly  excepted."  Wroe  r. 
Harris,  2  Wash.  126. 

As  Public  Administrator. — See  post, 
"As   Public   Administrator,"   VII,    B. 

Taxes  and  Levies. — Sec  post,  "With. 
Respect  to   Taxes,  Levies,  etc.,"  VII,    C. 

With  Respect  to  Civil  Process. — See 
post,  "With  Respect  to  Civil  Process," 
VII,  D. 

After  Expiration  of  Sheriff's  Term. 
— See  post,  "After  Expiration  of  Term 
or   Removal,"   VII,   I. 
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3.    Liability    of    Sheriff    for    Acts    of 
Deputy. 

a.  General  Rule. 

A  sheriflF  is  liable  for  all  the  acts  of 
his  deputies  colore  officii  in  the  same 
form  of  action  as  if  they  had  been  ac- 
tually committed  by  himself.  Sangster 
V.  Com.,  17  Gratt.  124;  Lucas  v.  Locke, 
11  W.  Va.  81. 

An  action  of  trespass  lies  against  a 
sheriff  for  the  tortious  act  of  his 
deputy,  as  such.  Moore  v.  Dawney,  3 
Hen.  &  M.  127. 

b.  Nature  and  Extent  of  Liability. 
(1)  Liable  Civiliter  but  Not  Criminal- 

itcr. 
A  sheriflF  is  liable  civiliter,  though 
not  criminaliter,  for  all  the  acts  of  his 
deputy  colore  officii,  and  is  liable 
therefor  in  the  same  form  of  action  as 
if  they  had  been  actually  committed  by 
himself.  Sangster  v.  Com.,  17  Gratt. 
124,  131;  Watts  v.  Com.,  99  Va.  872, 
876,  39  S.  E.  706;  Mosby  v.  Mosby,  9 
Gratt.  584;  Lucas  v.  Locke,  11  W.  Va. 
81;  Lafever  v.  Billmycr,  5  W.  Va.  33, 
37.  See  also,  Garrett  v.  Hutchinson, 
86  Va.  872,  874,  11  S.  E.  406;  Moore  v, 
Dawney,  3  Hen.  &  M.  127;  James  v. 
McCubbin,  2  Call  273;  White  v.  John- 
son, 1  Wash.  159. 

A  sheriff  is  not  liable  to  a  criminal 
prosecution  for  the  negligence,  mis- 
feasance or  malfeasance  in  office  of  his 
deputy.  Com.  v.  Lewis,  4  Leigh  664; 
Watts  V.  Com.,  99  Va.  872,  876,  39  S. 
E.  706.  See  the  title  ESCAPE,  vol. 
5,  p.  139. 

The  law  looks  upon  the  sheriff  and 
his  officers  as  one  person;  he  is  to 
look  to  his  officers  that  they  do  their 
duty;  for  if  they  transgress,  he  is  an- 
swerable to  the  party  injured  by  such 
transgression;  and  his  officers  are  an- 
swerable over  to  him.  Moore  v.  Daw- 
ney, 3  Hen.  &  M.  127,  132.  See  also, 
James  v,  M'Cubbin,  2  Call  273;  Lucas 
V,  Locke,  11  W.  Va.  81. 

As  Principal  and  Agent— "A  deputy 
sheriff  is  only  an  agent  of  the  sheriflF. 
Murfec,  Shcr.,  §  75.    The  sheriflf  is  lia- 


ble for  his  acts,  and  the  fact  that  au 
action  on  the  case  may  also  lie  against 
the  deputy  does  not  render  him  any 
the  less  an  agent.  3  Rob.  Prac.  (New) 
79;  Lucas  v.  Locke,  11  W.  Va.  81." 
Poling  V.  Maddox,  41  W.  Va.  779,  24  S. 
E.  999. 

*'On  the  common-law  principles 
governing  the  ordinary  relation  of 
principal  and  agent,  the  sheriff  would 
not  be  responsible  for  an  act  done  by 
his  deputy  colore  officii;  but  on  prin- 
ciples of  public  policy  applying  to  the 
relation  of  a  sheriff  and  his  deputy,  the 
former  is  liable  in  such  a  case;  on  the 
same  principles  it  would  seem  that  he 
and  his  sureties  are  liable  on  his 
official  bond.  Sangster  v.  Com.,  17 
Gratt.  124,  131."  Lucas  v,  Locke,  11 
W,  Va.  81. 

In  Absence  of  Special  Remedy 
against  Deputy. — ^The  high  sheriff 
alone  is  liable  for  the  official  acts  of 
his  deputy,  except  in  those  cases  where 
the  law  provides  a  special  remedy 
against  the  latter.  White  v.  Johnson, 
1  Wash.  159. 

Misconduct  of  Jailer. — A  sheriff  is  ex 
officio  jailer,  and  is  liable  for  the  mis- 
conduct   of    his     turnkey    or    servant 
Dabney  v.  Taliaferro,  4  Rand.  256. 
(8)  Liability  on  Official  Bond. 

See  post,  "Liability  of  Sureties," 
VIII,  E. 

(a)  General  Rule. 

A  sheriff  is  not  personally  liable  for 
the  acts  of  the  deputy  of  such  sheriff 
done  colore  officii,  but  he  and  his  sure- 
ties are  liable  on  his  official  bond. 
Sangster  v.  Com.,  17  Gratt.  124,  131; 
Lucas  V.  Locke,  11  W.  Va.  81. 

The  statute  provides  that  any  de- 
fault or  misfeasance  in  office  of  a 
deputy  sheriff  shall  be  deemed  a  breach 
of  the  conditions  of  the  official  bond  of 
his  principal.  Adkins  v.  Fry,  38  W. 
Va.  549,  18  S.  E.  737. 

(b)  Continued  Liability  after  Expira- 
tion of  Office. 

As  a  deputy  sheriff  has  authority  to 
act    after    the    term    of    office  of  the 
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sheriff  has  ended,  in  the  completion  of 
his  duties,  the  execution  of  which  was 
commenced  during  the  term,  unless  his 
authority  is  revoked,  the  sheriff  and 
his  sureties  are  responsible  for  acts  of 
the  deputy  thus  done  after  the  term  of 
his  principal  has  expired.  Tyree  v. 
Wilson,  9  Gratt.  59,  58  Am.  Dec.  213; 
Ballard  v.  Thomas,  19  Gratt.  14.  Sec 
post,  "After  Expiration  of  Term  or 
Removal,"  VII,  I. 

In  the  first  year  of  V.*s  term  of  office 
as  high  sheriff,  an  execution  goes  into 
the  hands  of  T.,  one   of  his  deputies, 
who     returns     it     levied    on     personal 
property  and  not  sold  for  want  of  bid- 
ders.    V.  qualified  the  second  year  as 
high  sheriff,  and  gave  different  sureties, 
and  T.   again   qualified  as  his  deputy; 
and  there  was  no  order  displacing  him. 
At  the  end  of  the  second  year  another 
person    qualified    as    high    sheriff,    and 
then     the     plaintiff    in    the    execution 
caused   a   venditioni   exponas   to   issue,  | 
directed  to  V.,  late  high  sheriff,  which  i 
came  into  the  hands  of  T.,  and  was  re.  ! 
turned    by    him    "satisfied."      Held,    T.  j 
was  the  deputy  of  V.  for  the  purposes 
of  this   execution,  when   he   made   the  ; 
return     of     "satisfied,"    and    the  high  ; 
sheriff  and  his  sureties  are  responsible  , 
for    his    acts.      Tyree    v.     Wilson,     9 ; 
Gratt.  59,  60,  58  Am.  Dec.  213. 

Administration  Conducted  by  Deputy. 
—See  post,  "Acts  of  Deputy,"  VII, 
B,  2. 

(c)    Liable  until  Successor  Appointed. 

See  post,  "Acts  of  Deputy,"  VII, 
B,  2. 

4.    Liability  of  Deputy  and  Sureties  to 

Sheri£F. 
a.   Acts  Done  Colore  Officii 

A  deputy  sheriff  and  his  sureties  are 
liable  to  the  sheriff  for  the  acts  of  the 
deputy  done  colore  officii.  Lucas  v. 
Locke,  11  W.  Va.  81.  See  also,  Moore 
V.  Dawney,  3  Hen.  &  M.  127,  132. 

"To  hold  a  deputy  and  his  sureties 
liable  to  the  sheriff  on  his  bond,  it  is 
not  necessary  that  the  deputy  is  acting 
under  color  of  some  writ,  but  if  he  is 


acting  under  color  of  his  office,  and 
professing  so  to  act  and  inducing  oth- 
ers interested  to  believe  he  is  acting 
colore  officii,  he  and  his  sureties  will 
be  bound  for  such  acts.  No  other  rule 
would  be  safe."  Lucas  v,  Locke,  11 
W.  Va.  81. 

If  a  deputy  sheriff  commits  a  tres« 
pass  under  color  of  a  void  writ,  on  a 
writ  which  is  functus  officio,  he  and 
his  sureties  on  his  bond  would  be  liable 
to  the  sheriff.  Lucas  v.  Locke,  11  W. 
Va.  81. 

L.  is  sheriff  of  the  county  of  J.,  and 
appoints  C.  his  deputy  who  gives  the 
usual  bond;  C.  takes  possession  of  the 
estate  of  Little,  within  the  district  of 
C.  in  said  county,  and  administers  on 
said  estate  in  the  name  of  L,  adminis- 
trator de  bonis  non  of  Little,  collects 
debts  due  the  estate  and  pays  claims 
against  the  estate,  consents  to  an  or- 
der in  a  chancery  suit  against  L.  as 
administrator  de  bonis  non,  of  said  es- 
tate which  recites  the  fact  that  L.  was 
appointed  such  administrator  de  bonis 
non;  a  settlement  is  made  in  said  suit 
of  the  accounts  between  such  adminis- 
trator de  bonis  non  and  said  estate,  and 
a  decree  in  said  suit  rendered  against 
such  sheriff  as  such  administrator,  etc.» 
for  a  sum  of  money,  which  on  execu- 
tion issued  under  said  decree  the  sher- 
iff pays,  the  sheriff  then  brings  a  suit 
at  law  against  his  deputy  and  his  sure- 
ties on  his  bond  to  recover  the  amount 
so  paid,  the  deputy  having  collected 
the  money  from  the  estate,  and  being: 
in  default,  and  there  appears  no  order 
on  the  proper  record  showing  the  es- 
tate had  been  in  fact  committed  to  said 
sheriff.  Held,  that  the  acts  of  the 
deputy  under  the  circumstances  in  ad- 
ministering on  said  estate  were  done 
colore  officii,  and  the  deputy  and  his 
sureties  are  liable  to  the  sheriff  for  the 
default.     Lucas  v,  Locke,  11  W.  Va.  8L 

Rents  and  Profits  of  Land  Com- 
mitted for  Administration.  —  The 
deputy  who  farmed  the  sheriffalty  from 
the  high  sheriff  executed  to  him  a  bond 
with   sureties,  with   conditions   similar 
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to  those  in  the  high  sheriffs  official 
bond,  and  with  the  further  condition, 
that  he  would  save  harmless  and  in- 
demnify the  high  sheriff,  his  heirs,  ex- 
ecutors and  administrators  from  and 
against  all  losses  and  damages  which 
he  or  they  may  sustain  or  be  liable  for 
in  consequence  of  any  failure  or  mis- 
-conduct  on  the  part  of  said  deputy,  or 
any  failure  or  misconduct  on  the  part 
of  any  other  person  or  persons  who 
may  be  employed  by  the  said  deputy 
at  any  time  to  assist  him  in  the  execu- 
tion of  his  duties  as  deputy  sheriff. 
Held,  that  if  it  was  the  official  duty  of 
the  high  sheriff  to  receive  the  rents  and 
profits  which  had  been  committed  to 
him  for  administration;  or  if  the  depu- 
ties received  the  rents  colore  officii, 
though  without  lawful  authority,  and 
the  high  sheriff  was  on  that  ground 
liable  therefor  to  the  devisees,  the  sure- 
ties of  the  deputy  in  his  bond  are 
bound  thereby  to  the  high  sheriff  for 
the  rents  for  wh'ch  he  is  so  liable  to 
the  devisees.  Mosby  v.  Mosby,  9 
Gratt.  584.  See  post,  "As  Public  Ad- 
ministrator," VII,   B. 

T>.    Deputies  as  Principals  in  Respect 
to   Each    Other— Joint   Liability. 

See  post,  "Interpretation  and  Effect 
of  Recitals,"  VII,  A,  4,  d,  (3).  . 

-€.  Judgment  against    Sheriff    for    De- 
fault of  Deputy. 
(1)    In  General. 

Of  Subdeputy  Where  Sheriffalty 
Farmed. — A  high  sheriff  farmed  the 
sheriffalty  to  two  persons;  and  con- 
tracted with  them  that  they  were  to 
have  the  management  of  the  office,  to 
perform  or  have  performed  the  duties 
of  it,  to  select  and  employ  subdeputies, 
and  to  control  and  have  power  to  dis- 
miss them.  These  two  persons  em- 
ployed others  who  also  qualified  as 
deputies  of  the  high  sheriff,  and  re- 
quired these  other  deputies  to  pay  over 
all  moneys  collected  by  them  on  ex- 
ecutions. One  of  these  subdeputies 
collected  money  on  executions  in  his 
bands,  and  paid  it  to  one  of  the  depu- 1 


ties  who  had  farmed  the  sheriffalty, 
but  such  deputy  did  not  pay  it  to  the 
plaintiffs  in  the  executions  and  they 
proceeded  against  the  high  sheriff  and 
obtained  satisfaction  from  him;  where- 
upon he  proceeded  against  the  sub- 
deputy.  It  was  held,  that  the  deputies 
having  required  the  subdeputies  to  pay 
over  the  moneys  collected  on  execution 
to  them,  and  the  aforesaid  subdeputy 
having  done  so,  though  he  might  in 
some  cases  be  liablie  to  the  creditor  in 
the  execution,  he  is  not  accountable  to 
the  high  sheriff,  as  to  him  there  was 
no  default.  Holland  v.  Helm,  7  Gratt. 
245,  distinguishing  Sailing  v.  M'Kin- 
ney,  1  Leigh  42,  in  which  it  was  agreed 
that  the  subdeputy  was  to  be  account- 
able to  the  deputy  who  had  farmed  a 
particular  bailiwick  of  the  county  to 
him,  but  the  sheriff  was  not  privy  to 
such  agreement,  and  permitted  the  sub- 
deputy  to  qualify  at  the  instance  of  the 
deputy;  the  subdeputy  giving  to  the 
sheriff  a  bond  to  indemnify  him  against 
any  loss  arising  from  his  acts.  In 
this  case  the  high  sheriff  must  be 
treated  as  privy  to  the  arrangements 
between  S.  and  T.  and  their  subdeputy. 

Record  Erroneously  Showing  De- 
fault to  Be  That  of  Another  Deputy. 
— There  is  a  judgment  against  a  high 
sheriff  for  a  fine  for  the  failure  of  one 
of  his  deputies  to  return  an  execution 
which,  the  record  showed,  had  come 
to  the  hands  of  the  deputy;  and  the 
high  sheriff  satisfies  the  judgment. 
The  execution,  in  fact,  had  been  de- 
livered to  another  deputy  who  farmed 
the  sheriffalty,  who  collected  the 
money,  and  failed  to  pay  it  over,  and 
to  return  the  execution.  The  high 
sheriff  may  sue  the  last-mentioned 
deputy  and  his  sureties  on  his  bond, 
and  recover  the  amount  he  had  paid. 
Ramsey  v.    McCue,   21    Gratt.   349. 

Judgment  by  Default  without  Notice 
to  Deputy. — Judgment  is  rendered 
against  a  sheriff  for  a  fine  for  the  al- 
leged default  of  his  deputy,  the  sheriff 
making  no  defense,  nor  giving:  any 
notice  to  the  deputy  of  the  proceeding; 
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this  judgment  is  erroneous  in  point  of 
law,  and  unjust  upon  the  merits.  Held, 
in  such  case,  the  sheriff  is  not  entitled 
to  recover  the  amount  of  the  fine  from 
the  deputy.  Fletcher  v.  Chapman,  2 
Leigh.  560. 

Excessive  Judgment  for  Default  of 
Deputy. — If  there  be  a  judgment  for 
too  much  money  against  the  sheriff 
on  account  of  money  received  by  his 
deputy  on  an  execution,  he  can  not 
recover  the  amount  of  that  judgment 
against  his  deputy;  for  he  shall  not, 
by  submitting  to  an  erroneous  judg- 
ment, saddle  the  deputy  with  it.  Drew 
V.  Anderson,  1  Call  61. 

(8)    When  Conclusive  against  Deputy. 

When  a  sheriff  who  has  suffered 
judgment  for  a  deputy's  default,  in  a 
suit  of  which  such  deputy  has  notice, 
proceeds  for  reimbursement  against  the 
latter  he  can  not  question  the  correct- 
ness of  the  judgment,  in  such  proceed- 
ing by  the  sheriff.  AUebaugh  v. 
Coakley,  75  Va.  628;  Lee  County  Jus- 
tices v.  Fulkerson,  21   Gratt.  182. 

On  a  motion  under  §  911,  Va.  Code, 
1904,  by  a  sheriff  to  obtain  a  judgment 
against  a  deputy  and  his  sureties  for 
the  amount  paid  on  a  judgment  against 
such  sheriff  for  the  default  or  miscon- 
duct of  such  deputy,  the  action  of  the 
sheriff  against  the  deputy  is  not,  on 
account  of  the  default  of  the  latter,  but 
for  the  money  paid  under  a  judgment 
of  a  court  of  competent  jurisdiction  in 
a  suit  to  which  the  deputy  was  the  real 
party.  The  sheriff  is  not  bound  to 
prove  the  default  or  misconduct  of  the 
deputy  or  to  show  when  it  occurred. 
These  are  wholly  immaterial  inquiries. 
All  that  is  necessary  for  him  to  do  is 
to  show  the  action  against  himself  on 
account  of  the  deputy's  default,  the 
notification  to  the  deputy  to  defend,  or 
that  he  had  notice  and  did  make  de- 
fense, and  the  payment  by  the  sheriff 
of  the  amount  of  the  recovery.  AUe- 
baugh V.   Coakley,  75  Va.   628. 

In  an  action  by  an  execution  cred- 
itor against  a  high  sheriff,  for  the  fail- 


ure of  his  deputy  to  pay  over  money 
made  on  the  execution,  the  deputy  is 
present  at  the  trial  and  examined  as  a 
witness,  but  there  is  a  verdict  and 
judgment  for  the  plaintiff.  In  a  sub- 
sequent action  by  the  high  sheriff 
against  the  deputy  and  his  sureties,  on 
their  bond  with  condition  to  indemnify 
the  high  sheriff  from  all  loss  and  dam- 
ages from  the  conduct  of  the  deputy 
in  said  office^  the  judgment  against  the 
high  sheriff,  in  the  absence  of  fraud 
and  collusion,  is  conclusive  evidence 
of  the  default  of  the  deputy  against 
not  only  the  deputy,  but  also  his  sure- 
ties. Crawford  v.  Turk,  24  Gratt.  176, 
distinguishing  Munford  v.  Overseers,  2 
Rand.  313;  Cox  v.  Thomas,  9  Gratt. 
312.  See  also,  McDaniel  v.  Brown,  8 
Leigh  218;  Scott  v,  Tankersley,  10 
Leigh  581. 

Estoppel  to  Plead  Limiutibn.— A  de- 
ciee  is  rendered  against  the  adminis- 
trator of  a  sheriff,  for  the  default  of 
the  sheriffs  deputy  in  not  returning 
an  execution;  and  thereupon  a  motion 
is  made  by  the  administrator  of  the 
sheriff  against  the  executor  of  the 
deputy.  At  the  hearing  of  the  motion^ 
evidence  is  offered  to  show  that  the 
motion  against  the  sheriff's  adminis- 
trator was  not  within  ten  years  from 
the  return  day  of  the  execution.  But 
it  appearing  that  the  executor  of  the 
deputy  had  notice  from  the  administra- 
tor of  the  sheriff  to  defend  the  motion 
against  the  said  administrator,  and 
promised  to  attend  to  it;  held,  the 
sheriff's  administrator  is  entitled  to 
judgment  against  the  deputy's  execu- 
tor.   Scott  V.  Tankersley,  10  Leigh  581. 

Failure  to  Defend — Estoppel  to 
Plead  No  Default— Judgment  having 
been  recovered  of  a  sheriff  for  the  de- 
fault of  his  deputy,  of  which  proceed- 
ing the  deputy  had  notice,  but  failed 
to  defend,  the  sheriff  is  entitled,  to  re- 
cover a  judgment  for  the  same  amount 
against  the  deputy,  and  the  latter  is 
not  entitled  to  the  defense  that  he  has 
not  defaulted,  but  has  made  proper 
payments.       Thus      judgment      having 
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been  rendered  against  the  high  sheriff 
upon  SL  motion  for  the  failure  of  his 
deputy  to  collect  and  account  for  the 
county  levies,  the  deputy  can  not,  upon 
motion  by  such  sheriff  to  recover  a 
judgment  for  the  same  amount  against 
such  deputy,  show  that  he  has  paid 
the  levies  to  the  party  entitled.  Sec 
County  Justices  v.  Fulkerson,  21  Gratt. 
182. 

(S)  Fine  Imposed  for  Deputy's  De- 
fault. 
Discretionary. — The  statute,  which 
gives  a  motion  to  a  sheriff  against  his 
deputy  to  recover  the  amount  of  fines 
imposed  upon  the  sheriff  for  the  al- 
leged defaults  of  his  deputy,  is  not  im- 
perative on  the  court,  but  lies  in  the 
exercise  of  a  sound  discretion. 
Fletcher  v.  Chapman,  9  Leigh  660. 

d.  Deputy's  Bond. 

(1)    Nature  of  Contract. 

A  contract  between  a  sheriff  and  his 
deputy  is  a  private  affair  and  therefore 
the  bond  of  the  deputy  is  not  an  offi- 
cial or  statutory  bond,  with  condition 
prescribed  by  statute,  but  may  contain 
just  such  provisions  to  protect  the 
sheriff,  and  impose  duties,  obligations, 
and  liabilities  on  his  agent,  the  deputy, 
as  may  be  inserted  in  it.  It  is  a  com- 
mon-law bond,  not  a  statutory  one. 
Poling  V,  Maddox,  41  W.  Va.  779,  781, 
24  S.  E.  999;  Jacobs  v.  Hill,  2  Leigh 
393,  397.  See  also,  Com.  v.  Fairfax,  4 
Hen.  &  M.  208;  Royster  v.  Leake,  2 
Munf.  280;  Munford  f.  Rice,  0 
Munf.   81. 

"Murfee  on  Sheriffs,  at  §  54,  says: 
*The  bond  of  a  deputy  sheriff  to  liis 
principal  is  a  private  bond,  with  which 
the  public  has  no  concern.  It  is  a 
matter  exclusively  between  the  sheriff 
and  his  deputy,  and  it  concerns  no- 
body else  whether  any  bond  whatever 
is  given.  Consequently,  the  bond  of 
a  deputy  to  the  high  sheriff  is  not  to 
be  interpreted  by  the  rules  which 
govern  the  construction  of  the  official 
bond  of  the  high  sheriff,  drawn  in  pur- 
suance  of   the   statute   which   specifies 


what  bond  shall  be  given,  and  the  con- 
dition of  the  same.' "  Adkins  v.  Fry,. 
38  W.  Va.  549,  18  S.  E.  737.  See  post, 
"interpretation  and  Effect  of  Recitals,'^ 
VII,  A,  4,  d,  (3). 

In  an  action  of  debt  upon  a  bond  ex- 
ecuted by  a  deputy  sheriff  to  his  prin- 
cipal, which  bond,  on  its  face,  as  a 
part  of  the  condition,  recites  that  said 
deputy  is  to  act  as  such  during  the 
term  of  said  sheriff's  office,  which  bond 
is  accepted  by  such  sheriff,  and  such 
deputy  proceeds  to  perform  the  duties 
of  his  office  under  said  bond,  and  con- 
tinues to  perform  said  duties  during 
the  entire  term  of  said  sherifFs  office, 
said  bond  must  be  considered  as  a  con- 
tract between  said  sheriff  and  his 
deputy.  Davis  v.  Baker,  45  W.  Va. 
455,  32  S.  E.  239.  See  post,  "Duration 
of  Liability  of  Surety,"  VII,  A,  4^ 
d,    (4). 

(a)    Validity. 

(a)    Failure  to   Qualify  According  to 
Law. 

Under  the  act  of  1819  the  bond  of 
the  deputy  is  not  avoided  by  the  fact 
that  the  county  court  did  not  enter  of 
record  that  he  was  a  man  of  honesty, 
probity  and  good  demeanor;  and  that 
he  did  not  take  the  several  oaths  re- 
quired by  law  to  be  taken  by  deputy 
sheriffs.  Cecil  v.  Early,  10  Gratt.  198. 
See  ante,  "Deputy  Sheriff,"  IV,  B. 

Under  the  act  of  1792,  a  person  who 
had  been  appointed,  given  bond,  and 
acted  as  deputy  sheriff,  could  not  avoid 
his  bond  by  pleading  that  he  had  not 
taken  any  oath  of  office,  and  that  his 
appointment  had  not  been  approved 
by  the  court.  Lane  v.  Harrison,  6. 
Munf.  571;  Cecil  v.  Early,  10  Gratt. 
198. 

Failure  to  Take  Oath— Continued  in 
Office  Second  Year.— Where  the  high 
sheriff  is  continued  in  office  the  second 
year,  and  takes  a  new  bond  of  his 
deputy  (who  is  also  continued),  for 
faithful  performance  of  the  duties  of 
his  office,  it  seems  that,  in  an  action 
upon   such    bond,    the    plaintiff    is    not 
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For  and  during  the  Time  the  Sheriff 
May  Continue  in  Office. — A  bond  is 
executed  to  a  sheriff,  during  the  first 
year  of  his  shrievalty,  by  a  deputy 
sheriff  and  his  sureties,  the  condition 
whereof  recites,  that  the  sheriff  has 
been  commissioned  sheriff  of  N.  and 
that  the  deputy  has  undertaken  the 
duties  of  the  said  officer  for  and  dur- 
ing the  time  the  sheriff  may  continue 
in  office,  etc.  Held,  that  the  contract 
here  recited  is  a  deputation  of  the  of- 
fice not  only  for  the  first  but  for  the 
second  year  also  of  the  shrievalty,  and 
the  sureties  are  bound  for  the  conduct 
of  the  deputy  during  both  years. 
Jacobs  V.  Hill,  2  Leigh  393. 

"During  His  Continuance  in  the  Of- 
fice of  Deputy  Sheriff."— A  bond  from 
the  deputy  to  the  high  sheriff,  con- 
ditioned for  the  faithful  performance 
of  his  duty,  during  his  continuance  in 
the  office  of  deputy  sheriff,  is  binding 
upon  him  and  his  sureties,  for  the 
second  year  as  well  as  the  first,  and 
until  the  winding  up  of  the  business 
lawfully  committed  to  him  as  deputy. 
Royster  v.  Leake,  2  Munf.  280. 
e.    Amount  of   Recovery. 

Amount  of  Original  Judgment. — A 
sheriff  is  entitled  to  recover  from  a 
deputy  sheriff  and  his  sureties  the 
amount  of  a  judgment  rendered  against 
him  for  default  or  misconduct  of  such 
deputy.  Drew  v.  Anderson,  1  Call 
51;  Weaver  v.  Skinker,  4  Gratt.  160; 
Scott  V.  Tankersley,  10  Leigh  681; 
Stowers  v.  Smith,  5  Munf.  401;  Jacobs 
V.   Hill,  8   Leigh  393. 

"By  the  act  of  1792,  Rev.  Code,  ISO, 
§  86  (Ed.  1794)  the  sheriff  of  a  county 
shall  have  the  same  remedy  and  judg- 
ment against  his  deputy  or  securities 
failing  to  pay  money  received  on  an 
execution,  as  the  creditor  may  have 
against  the  sheriff.  That  is,  the  sher- 
iff may  recover  from  his  deputy  the 
amount  of  the  money  which  his  deputy 
had  received  on  the  execution."  Drew 
V.  Anderson,  1  Call  51. 

By  Motion  before  Judgment  Ob- 
tained against  Sheriff. — See  post,  ''Be- 


fore Judgment  against  Sheriff,"  IX, 
A,  3,  b,  (2),  (a). 

By  Motion  after  Judgment  against 
Sheriff. — See  post,  "After  Judgment 
against  Sheriff,"  IX,  A,  3,  b,  (2),  (b). 

Interest  and  Costs. — A  high  sheriff, 
against  whom  a  judgment  is  rendered 
for  the  default  or  misconduct  of  his 
deputy,  is  entitled  to  recover  of  such 
deputy,  not  only  the  amount  of  the 
original  judgment,  but  all  additions 
thereto  arising  from  coroner's  com- 
missions included  in  a  forthcoming 
bond,  cost  of  a  judgment  on  that  bond, 
and  costs  and  damages  on  appeals,  or 
writ  of  supersedeas,  until  its  final  af- 
firmance by  the  court  of  appeals. 
Stowers  v.  Smith,   5  Munf.  401. 

In  Holcomb  v,  Flournoy,  2  Call  433, 
the  court  refused  to  interfere  with  an 
award  that  allowed  a  sheriff  to  recover 
against  his  deputy,  on  a  bond  to  "save 
harmless"  the  sheriff  by  reason  of  any 
default  or  misconduct  of  the  deputy, 
all  damages  and  expenses  necessarily 
incurred  by  him,  and  damages  for  his 
trouble  and  anxiety  which  were  caused 
by   the   deputy's    default. 

The  decree  against  the  sheriff's  ad- 
ministrator being  for  £76.  6.  7.  with 
interest  on  £45.  11.  from  the  19th  of 
May,  1827,  till  paid,  and  22  dollars, 
and  the  same  being  satisfied  by  the 
payment  of  323  dollars,  44  cents,  on 
the  19th  of  May,  1830,  the  sheriffs 
administrator,  on  his  motion  against 
the  deputy's  executor  will  not  obtain 
a  judgment  for  the  323  dollars,  44 
cents,  with  interest  from  the  19th  of 
May,  1830,  but  merely  for  the  amount 
of  the  decree  against  him,  to  wit,  the 
£76.  6.  7.  with  interest  on  £45.  11. 
from  the  19th  of  May,  1827,  and  22 
dollars.  Scott  v.  Tankersley,  10  Leigh 
581. 

Upon  a  motion  under  1  Rev.  Code, 
ch.  78,  §  33,  by  a  high  sheriff  against 
his  deputy  and  his  sureties  for  the 
amount  of  a  judgment  against  him  for 
the  failure  of  such  deputy  to  pay  over 
money  received  on  an  execution,  the 
'  high    sheriff    can    only    recover     the 
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amount  of  the  judgment  recovered 
against  him;  and  not  the  aggregate 
amount  of  debt,  interest,  and  costs 
paid  him,  with  interest  thereon. 
Weaver  v.  Skinker,  4  Gratt.  160;  Scott 
V.  Tankersley,  10  Leigh  581. 

The  statute,  1  Rev.  Code.  eh.  78,  § 
33,  giving  a  summary  remedy  by  mo* 
tion  for  a  sheriff  against  his  deputy 
and  sureties,  does  not  authorize  the 
court  to  allow  interest.  Jacobs  v.  Hill, 
2  Leigh  393.  See  also,  Weaver  v, 
Skinker,  4  Gratt.  160. 

More  Damages  than  Recovered 
against  Sheriff. — But  a  judgment  in  his 
favor  against  the  deputy,  if  rendered 
for  more  damages  than  have  been  re- 
covered against  himself,  ought  to  be 
reversed  with  costs.  Stowers  v.  Smith, 
5    Munf.    401. 

B.   AS  PUBLIC  ADMINISTRATOR. 

1.  In  GeneraL 

See  the  title  EXECUTORS  AND 
ADMINISTRATORS,   vol.   5,   p.    506. 

Successor  Not  Entitled  to  Pending 
Administration.— See  the  title  EXEC- 
UTORS AND  ADMINISTRATORS, 
vol.    5,   p.    507. 

Sheriff  Holding  Over. — See  post, 
"Acts  of  Deputy,"  VII,  B,  2. 

Liability  on  Forthcoming  Bond. — A 
judgment  can  not  be  obtained  upon  a 
forthcoming  bond,  bearing  date  before 
the  7th  of  January,  1807,  against  the 
sheriff  to  whom  the  estate  of  a  de- 
ceased obligor  has  been  committed,  as 
against  an  executor  or  administrator  in 
ordinary  cases;  but  the  plaintiff  must 
exhibit  his  claim  before  the  court,  ac- 
cording to  the  act  of  1792.  Jackson 
V.  Ewell,  4  Munf.  426.  See  Rev.  Code, 
1st  vol.,  ch.  9,  §  61,  pp.  167,  168. 

2.  Acts  of  Deputy. 

Rents  and  Profits  of  Land  Committed 
for  Administration. — Where  the  rents 
and  profits  of  land,  which  has  been 
committed  to  a  sheriff  for  administra- 
tion, have  been  received  by  the  depu- 
ties of  the  sheriff,  he  is  responsible  for 
them.    Mosby  v.  Mosby,  9  Gratt.  584. 

Testator  by  his  will  says,  whenever 


my  executors  think  best,  they  shall  sell 
my  land  in  B.,  together  with  all  the 
personal  estate  thereto  belonging,  ex- 
cept the  slaves,  and  reserving  one  hun- 
dred and  fifty  acres  of  said  land,  which, 
with  one-fourth  of  the  said  slaves,  they 
shall  hold  in  trust  for  the  benefit  of 
my  daughter,  N.  B.,  etc.  The  money 
arising  from  the  sale  of  land  and  other 
property  above  mentioned,  together 
with  all  other  moneys  remaining  in 
the  hands  of  my  executors  after  pay- 
ment of  debts  and  legacies,  also  the 
remaining  three-fourths  of  my  slaves 
belonging  to  my  said  plantation,  I  de- 
sire shall  be  equally  divided  between 
my  son,  B.,  and  my  daughter,  M.  and 
J.  One  of  the  executors  died  and  the 
other  having  been  removed,  the  ad- 
ministration was  committed  to  the 
sheriff.  It  was  held,  that  if  the  high 
sheriff  was  not  authorized  by  the  will 
to  take  possession  of  the  land  and  re- 
ceive the  rents  and  profits,  yet  the 
estate  having  been  committed  to  the 
high  sheriff,  and  his  deputies  having 
taken  possession  of  the  land  and  re- 
ceived the  rents  and  profits,  on  the 
principle  that  the  high  sheriff  is  liable 
civiliter  though  not  criminaliter  for  all 
the  acts  of  his  deputies  colore  officii, 
he  is  bound  to  account  for  them. 
Mosby  V.  Mosby,  9  Gratt.  584.  See 
ante,  "In  General,"  VII,  B,  1.  See 
also,  the  title  EXECUTORS  AND 
ADMINISTRATORS,  vol.  5,  p.  507. 

Upon  a  bill  filed  by  the  devisees 
against  the  high  sheriff,  charging  that 
these  rents  had  been  received  by  the 
deputies,  and  that  he  was  liable  for 
them,  his  answer  admitted  the  facts, 
and  there  was  an  account  charging  him 
with  the  rents,  to  which  there  was  no 
exception,  and  a  decree  thereon.  Upon 
a  bill  of  review  seeking  to  reverse  the 
decree  for  errors  apparent  on  its  face, 
the  error  being  that  the  high  sheriff 
was  charged  with  these  rents,  held, 
that  whether  the  high  sheriff  was  re- 
sponsible for  the  rents  received  by  his 
deputies,  either  virtute  officii  or  colore 
officii,   yet    if    they   received    them    by 
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his  authority  expressed  or  implied,  he 
is  bound  to  account  for  them.  Mosby 
V.  Mosby,  9  Gratt.   584. 

And  as  that  authority  might  have 
been  shown  by  evidence  before  the 
commissioner,  and  no  exception  was 
taken  to  the  report,  the  charging  him 
for  the  rents  is  not  an  error  apparent 
on  the  face  of  the  record,  which  may 
be  corrected  by  a  bill  of  review.  Mosby 
V.  Mosby,  9  Gratt.  584.  See  the  title 
REFERENCE,  vol.  ii,  p.  707. 

Continued  Liability  of  Sheriff  after 
Expiration  of  Office. — Where  admin- 
istration has  been  committed  to  a  sher- 
iff and  is  conducted  by  the  deputy  after 
the  sheriff's  term  expires,  the  sheriff 
and  his  sureties  are  answerable  for  the 
deputy's  administration  after,  as  well 
as  before,  the  term  expires,  unless  he 
took  steps  to  remove  the  deputy. 
Douglass  V.  Stumps,  5  Leigh  392; 
Tyree  v.  Wilson,  9  Gratt.  59,  62;  Mosby 
V.  Mosby,  9  Gratt.  584,  601;  Tyler  v. 
Nelson,  14  Gratt.  214,  221;  Dabney  v. 
Smith,  5  Leigh  13;  Hudson  v.  Bur- 
well,  1  Va.  Dec.  364.  See  the  title  EX- 
ECUTORS AND  ADMINISTRA- 
TORS, vol.  5,  p.  507. 

M.  by  his  will  directs  real  estate  to 
be  sold,  and  the  proceeds  of  sales  ap- 
plied to  payment  of  his  debts,  and  the 
residue  to  be  paid  to  his  legatees;  the 
county  court  commits  administration 
with  the  will  annexed,  to  the  sheriff; 
and  then  directs  the  sheriff  to  sell  the 
real  estate  on  a  credit;  the  sheriff's 
deputy  sells  the  real  estate,  and  re- 
ceives payment,  after  the  principal's 
office  of  sheriff  expires;  upon  con- 
struction of  the  statute  of  1792,  1  Old 
Rev.  Code,  ch.  92,  §  61.  Held,  the 
sheriff  is  responsible  for  the  acts  of 
the  deputy  in  administering  the  fund 
arising  from  the  real  as  well  as  the 
personal  estate,  and  for  his  deputy's 
administration  as  well  after  as  during 
his  continuance  in  office.  Douglass  v. 
Stumps,  5  Leigh   392. 

Liability  of  Sheriff  until  Successor 
Appointed^ — ^A  sheriff  was  duly  com- 
missioned for  the  term  of  one  year  but 


received  no  commission  for  the  suc- 
ceeding year  of  the  sheriffalty  yet  con- 
tinued to  act  as  sheriff  for  the  second 
year.  The  estate  of  a  decedent  is  com- 
mitted to  him  by  order  of  court  during 
the, second  year.  It  was  held,  that  the 
sheriff,  though  not  regularly  commis- 
sioned, was  sheriff  until  his  successor 
was  appointed,  and  responsible  for  the 
proper  administration  of  the  decedent's 
estate  by  his  deputy.  Douglass  v. 
Stumps,  5  Leigh  392.  See  post,  "De 
Facto  Sheriff,"  VII,  J;  "Where  Sher- 
iff Holds  Over,"  VIII,  E,  9. 

Money  Held  as  Indemnity— Assets 
in  Hands  of  Administrator. — The 
principal  deputy  of  a  sheriff  received 
from  R.,  former  administrator  of  H., 
a  sum  of  money  to  hold  as  indemnity 
for  the  sureties  of  R.  Subsequently  R. 
was  removed,  and  the  estate  was  com- 
mitted to  the  hands  of  the  sheriff,  who 
still  had  the  same  principal  deputy. 
This  sum  was  treated  in  a  settlement 
of  the  estate  as  assets  of  the  estate  in 
the  hands  of  the  principal  deputy,  for 
the  sheriff,  as  administrator.  It  was 
held  that  the  sheriff  and  his  sureties 
were  responsible  for  such  sum  and  in- 
terest to  the  distributees  of  H.  Hud- 
son V.  Burwell,  1  Va.  Dec.  364. 

C.    WITH    RESPECT   TO    TAXES, 

LEVIES,  ETC. 
1.  Ex  OfiBcio  County  Treasurer. 

The  sheriff  is  ex  officio  the  county 
treasurer.  Ratcliffe  v.  County  Court, 
36  W.  Va.  202,  14  S.  E.  1004.  See  the 
title  COUNTIES,  vol.  3,  p.  676. 

In  Winston  v.  Overseers  of  Poor,  4 
Call  357,  it  was  held,  that  the  sheriffs 
were  prima  facie  collectors  of  the  pub- 
lic taxes;  and  if  they  could  not  or 
would  not  give  security,  the  courts 
were  empowered  to  appoint  collectors. 
See   the   title   TAXATION. 

Collection  of  Poor  Rates. — It  was 
held,  in  Munford  v.  Overseers,  2  Rand^ 
313,  that  formerly  the  sheriff  was 
bound  to  collect  the  poor  rates,  if  ap- 
pointed by  the  overseers  of  the  poor; 
but  as   the   law  now   stands   it  is   his 
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official  duty  to  make  these  collections 

in  all  cases. 

8.  Aa  to  Collections. 

See   the   title   TAXATION. 

Injunction  against — See  the  title  IN- 
JUNCTIONS, voL  7,  p.  572. 

Offset  of  Sheriff's  Personal  In- 
debtedness.— A  taxpayer  will  not  be 
allowed  to  offset  the  sheriff's  personal 
indebtedness  to  him  against  the  taxes 
due  the  state,  county  or  district.  "The 
taxes  are  due  to  the  public  and  not  to 
the  tax  collector  individually,  and 
claims  against  him  are  not  legal  tender 
for  or  offset  against  such  charges;" 
nor  is  it  jtist  to  the  sureties  of  the 
sheriff  to  permit  the  offsetting  of  in- 
dividual indebtedness  of  the  sheriff  to 
the  taxpayer  with  taxes  for  which 
such  sureties  are  liable.  Humphreys 
V.  Fatten,  21  W.  Va.  220.  See  also, 
the  title  SET-OFF,  RECOUPMENT 
AND  COUNTERCLAIM,  ante,  p.  250. 

Recovery  in  Assumpsit  When  Ap- 
plied to  Private  Debts. — In  Morris  v. 
Chamberlayne,  Jeff.  14,  an  under  sher- 
iff who  had  farmed  the  profits  of  the 
sheriff's  office  directed  a  person  to 
whom  he  was  indebted,  to  receive  di- 
vers quit  rents,  levies  and  fees  and  dis- 
count them,  together  with  what  that 
person  owed  himself  on  the  same  ac- 
count out  of  his  own  private  debt  and 
gave  receipts.  The  under  sheriff  proved 
insolvent  and  the  sheriff  was  forced  to 
pay  the  quit  rents,  levies,  etc.  It  was 
held,  that  in  an  action  in  indebitatus 
assumpsit  against  the  person  receiv- 
ing the  quit  rents,  levies,  etc.,  the  sher- 
iff could  recover  the  value  of  said  quit 
rents,  levies,  etc.  See  the  titles  AS- 
SUMPSIT, vol.  2,  p.  10;  ILLEGAL 
CONTRACTS,  vol.  7,  p.  254. 
8.  Settlements  with  Auditor,  County 
Court,  etc. 

See  the  title  TAXATION. 
a.    Settlement  with  Auditor. 

Duty  of  Auditor  as  to  Taxes  for  Last 
Year  of  Term. — Under  the  provisions 
of  §  67,  ch.  29,  W.  Va.  Code,  1890,  it 
is  the  duty  of  the  auditor  to  account 


for  and  settle  the  taxes  assessed  for 
the  last  year  of  the  term  of  office  of  a 
sheriff  with  the  occupant  of  the  office 
at  the  time  such  taxes  were  assessed. 
Taylor  v,  LaFollette,  49  W.  Va.  478, 
39  S.  E.  276.  See  the  title  MAN- 
DAMUS, vol.   9,   p.   534. 

Application  of  Pajrment — In  the 
case  of  taxes  assessed,  under  §  67,  ch. 
29,  W.  Va.  Code,  1899,  and  paid  into 
the  treasury  by  a  railroad  company  for 
the  last  year  of  the  term  of  office  of  a 
sheriff,  where  he  has  given  a  new  bond 
covering  such  taxes,  it  would  be  the 
duty  of  the  auditor,  unless  otherwise 
specially  directed  by  the  sheriff,  to  ap- 
ply such  payments  to  the  taxes 
charged  against  said  sheriff  for  the  said 
year  for  which  they  were  assessed. 
Taylor  v.  LaFollette,  49  W.  Va.  478, 
39  S.  E.  276. 

In  State  v.  Wade,  15  W.  Va.  524,  it 
was  held,  that  the  auditor  was  bound, 
when  directed  at  the  time  of  payment, 
to  apply  the  whole  of  the  payment 
made  January  20,  1870,  to  the  taxes  of 
1869.  See  also,  Taylor  v.  LaFollette, 
49  W.  Va.  478,  39  S.  E.  276.  See  the 
title  PAYMENT,  vol.  11,  pp.  119,  132. 

The  discretion  of  the  auditor  in  mak- 
ing application  of  payments  so  that  it 
shall  go  to  the  account,  to  which  the 
convenience  of  the  state  at  the  time  re- 
quired it  to  go,  does  not  authorize  him 
at  his  mere  will  and  pleasure  to  apply 
a  sum  of  money,  paid  on  the  taxes  of 
one  year,  to  the  taxes  of  other  years, 
so  as  to  relieve  one  set  of  sureties 
from  responsibility  and  attach  respon- 
sibility to  another  set.  Such  a  construc- 
tion would  convert  a  statute,  intended 
merely  for  the  convenience  of  the 
state,  into  a  statute  which  would  en- 
able the  auditor  to  do  gross  injustice 
to  some  sureties,  and  to  confer  great 
pecuniary  favors  on  others  according 
to  his  pleasure.  The  law  can  not  be 
so  interpreted.  If  this  were  its  mean- 
ing its  constitutionality  would  be,  to 
say  the  least,  doubtful.  But  it  can  not 
be   so   interpreted.     Taylor  v,   LaFol- 
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Ictte,  49  W.  Va.  478,  39  S.  E.  276; 
State  V.  Wade,  15  W.  Va.  524,  636. 
See  also.  Chapman  v.  Com.,  25  Gratt. 
721,  748.  See  the  title  PAYMENT, 
vol.  11,  p.  132. 

b.  Seulement  with   County  Court. 
There   is  nothing  in  the  statute    (Code, 

1860,  ch.  52,  §  18),  requiring  sheriff  to 
settle  with  the  county  court  his  account 
of  the  levies,  and  in  the  event  of  his 
failure  so  to  do,  after  notice  to  him  and 
his  sureties,  requiring  the  said  court 
to  proceed  to  settle  the  account,  which 
deprives  the  said  court  of  the  aid  of 
a  commissioner  in  making  the  settle- 
ment. And  it  is  not  necessary  that  it 
shall  appear  in  the  record,  for  whose 
benefit  the  levy  was  made,  but  after  \ 
a  judgment  has  been  entered  in  favor 
of  the  county  under  said  action,  no 
other  judgment  can  be  entered  in  favor 
of  individuals.  McFalls  v,  Essex 
County,  79  Va.  137.  See  also,  the  title 
REFERENCE,  vol.  11,  p.  707. 

c.  Settlement  with  School  Board. 
See  post,  "Set-Off,"  IX,  L,  3. 

d.  Remedy  of  Commonwealth  Where 

Bond  Invalid. 

Where  the  bond  given  by  a  sheriff, 
through  mistake,  will  not  bind  the 
securities  for  the  taxes  and  levies,  the 
commonwealth's  remedy  is  by  action 
against  the  sheriff.  Branch  v.  Com.,  2 
Call   510. 

Quare,  if  the  sum  due  from  the 
sheriff  was  payable  in  facilities,  the 
jury  may  not  consider  the  value  of  the 
certificates,  at  the  time  they  ought  to 
have  been  paid?  and  whether  to  allow 
the  fifteen  per  cent,  given  on  motion, 
or  may  not  judge  they  are  bound  of 
the  real  damage?  Branch  v.  Com.,  2 
Call  510. 

4.   Disbursement, 
a.   Duty  to  Pay  Over  Illegal  Levy. 

Quaere,  can  a  sheriff,  who  has  col- 
lected an  illegal  levy,  which  was  not 
superseded  by  the  taxpayers  in  the 
mode  prescribed  by  the  statute,  and 
which  was  voluntarily  paid  by  the  tax^ 
payers,  keep  it  in  his  pocket  and  refuse 


to  pay  it  because  it  was  illegal?    State 

V.   Phares,  24  W.  Va.  657. 

b.    Responsibility  to  County  Creditors. 

The  sheriff  and  his  sureties  in  his 
official  bond  when  the  county  levy  is 
laid,  are  responsible,  at  the  end  of  six 
months  from  the  date  of  the  levy,  to 
all  of  the  creditors  of  the  county  pro- 
vided for  by  it,  though  the  sheriff  has 
not  collected  the  money,  or  any  part 
of  it.  Ballard  v.  Thomas,  19  Gratt. 
14;  Stuart  v.  Hamilton,  2  Hen.  &  M. 
48.  See  post,  "Liabilities  Included  in 
General   Bond,"  VIII,  E,  2. 

Though  after  the  levy  the  sheriff  is 
removed  from  his  office,  on  the  motion 
of  his  sureties,  before  the  six  months 
has  expired,  the  sheriff  and  his  sureties 
are  liable  to  the  county  creditors  pro- 
vided for  in  the  levy.  Ballard  v. 
Thomas,   19   Gratt.   14. 

Though  the  sheriff  is  removed  from 
his  office  on  the  motion  of  his  sure- 
ties, he  still  has  authority  to  collect 
the  levy,  and  his  sureties  are  respon- 
sible, for  his  failure  to  account  to  the 
county  creditor.  Ballard  v.  Thomas,  19 
Gratt.  14. 

Appointment  of  Collector  Not  Man- 
datory.—The  act  of  1851,  Code,  Ed. 
of  1860,  ch.  49,  §  18,  which  authorizes 
the  county  court,  where  there  is  a  va- 
cancy in  the  office  of  sheriff,  from  other 
causes  than  his  death,  to  appoint  a  col- 
lector of  the  taxes,  levies,  etc,  is  per- 
missive only,  not  mandatory;  and  if 
not  acted  on,  a  sheriff  removed  from 
office  must  proceed  to  collect  them, 
and  his  sureties  are  liable  for  his  de- 
faults.    Ballard  v.  Thomas,  19  Gratt.  14. 

Proper  Recovery. — ^The  proper  re- 
covery by  the  county  creditor  is  the 
principal  of  his  debt,  with  interest 
from  the  end  of  the  six  month.c,  to  the 
date  of  the  judgment,  and  ten  per  cent, 
damages  upon  the  amount  of  such 
principal  and  interest,  and  interest  upon 
the  whole  from  the  date  of  the  judg- 
ment till  paid.  Ballard  v.  Thomas,  19 
Gratt.  14. 

Creditor's  Remedy.  —  When  the 
county  court   has   provided   a   fund  in 
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the  hands  of  the  shcriflF,  for  the  pay- 
ment of  claims  against  the  county ,  and 
has  caused  to  be  issued  and  delivered 
to  the  creditor  an  order  for  his  claim 
in  form  or  eflFect  as  provided  in  §  37, 
ch.  39,  of  the  Code,  and  the  sheriff, 
without  fault  on  the  part  of  the  court, 
fails  or  refuses  to  pay  the  order,  the 
creditor's  remedy  is  against  the  sher- 
iff. Section  39,  ch.  39,  Code.  Ratcliffe 
V.  County  Court,  36  W.  Va.  202,  14 
S.  E.  1004. 

The  taxpayers  of  the  county  are  not 
to  be  treated,  directly  or  indirectly,  as 
the  sureties  of  the  sheriff,  without  fault 
on  the  part  of  the  county  court.  Rat- 
cliffe V.  County  Court,  36  W.  Va.  202, 
14  S.   E.  1004. 

Proceedings  by  Motion  to  Collect- 
See  post,  "Proceeding  by  Motion," 
IX.  A,  3. 

Estoppel  to  Urge  That  Court  Not 
Legally  Constituted  or  Commission- 
er's Book  Irregular. — A  county  court 
having  laid  the  county  levy,  and  di- 
rected the  sheriff  to  pay  certain  claims 
upon  the  county  out  of  it,  and  the  sher- 
iff having  received  the  commissioner's 
book  and  proceeded  to  collect  the  levy 
as  far  as  it  could  be  collected,  and  re- 
turned a  list  of  insolvents,  upon  a  mo- 
tion by  one  of  the  creditors  of  the 
county,  whose  claim  was  directed  to 
be  paid  out  of  the  levy,  against  the 
sheriff  and  his  sureties  to  recover  the 
amount,  it  is  not  competent  for  the  de- 
fendants to  object  that  the  county 
court  was  not  legally  constituted  to  be 
authorized  to  lay  the  levy  when  it  was 
t^one;  nor  can  they  object  that  the 
commissioner's  book  was  irregularly 
made  out  and  not  properly  authenti- 
cated.    Cook  V.    Hays,  9   Gratt.    142. 

Amount  Collected  Not  Sufficient 
to  Pay  Claims — Presumption. — The 
amount  collected  by  the  sheriff  not  be- 
ing sufficient  to  pay  all  the  claims  di- 
rected to  be  paid  out  of  it,  in  the  ab- 
sence of  proof  that  the  sheriff  has  paid 
the  claims  other  than  that  of  the  plain- 
tiff, the  law  will  not  presume  that  he 


had  paid  them.    Cook  v.  Hays,  9  Gratt. 

142. 

6.    Duty  to  Pay  Over  to  Successor. 

In  Board  of  Education  v.  Parsons^ 
22  W.  Va.  308,  and  Board  of  Educa- 
tion V.  Parsons,  22  W.  Va.  314,  the 
court  said:  "While  it  is  the  sheriff's 
duty  to  settle  up  his  business  and 
honor  all  drafts  made  upon  him  while 
he  is  treasurer,  yet  it  is  clearly  his 
duty,  at  the  end  of  his  term,  upon  the 
order  of  the  board  to  whose  credit  the 
money  stands,  to  pay  it  to  the  sheriff^ 
who  is  their  treasurer,  ,so  that  the- 
board  may  make  proper  orders 
thereon."  State  v.  Hays,  30  W.  Va. 
107,  3  S.  E.  177. 

School  Funds  on  Order  of  Board  of 
Education. — It   is    the    duty   of   an   ex- 
sheriff,  who  has  in  his  hands  moneys 
I  belonging  to  the  board  of  education  of 
a  district  in  the  county,  upon  the  de- 
\  mand  of  said  board  by  an  order,  mad^ 
,  and  signed  by  its  president  and  secre- 
i  tary,    and    delivered    to    him    requiring 
him  to  pay  such  moneys  to  the  present 
\  sheriff,  and  treasurer  of  the  board,  to 
1  pay  the  same  upon  such  order,  unless 
.  he   has   legal   grounds   for   refusing   to 
pay  the  same.     In  these  cases  such  an 
'  order  was  made,  and  served  upon  the 
late  sheriff,  and  unless  he  could  show 
I  that  he  did  not  owe  the  money,  or  had 
legally    disbursed    the    same,     or     that 
I  there  was  some  other  legal  reason  why 
I  he  should  not  do  so,  it  was  his  duty  to 
'  pay  it,  and  if  he  fails  to  do  so  or  to 
j  account    for    the    money    remaining    in 
I  his   hands,   his   sureties   in    his    ofBcial 
bond  given  to  account  for  such  money 
,  are    responsible    for    the    same.     Board 
I  of    Education   v.    Parsons,   22    W.    Va. 
I  308;    State  v.   Hays,   30   W.   Va.   107,  S 
S.  E.  177;  Board  of  Education  v.  Cain» 
28    W.    Va.    758.     See    also.    Board    of 
!  Education  v.  Parsons,  22  W.  Va.   308. 
j  See  post,  "Demand,"  IX,   I. 
I      Necessity  for   Order    of    Board    of 
\  Education. — An    ex-sheriff    as    former 
collector  of  the  school  fund  has  no  au- 
.  thority    without    the    direction    of    the 


328 


Sheriffs  and  Constables 


board  of  education  of  a  particular  dis- 
trict to  pay  over  any  school  fund, 
which  he  may  have  collected,  and  which 
15  in  his  hands,  when  his  term  expires, 
to  his  successor  in  office;  and  such 
payment  being  alleged  will  not  relieve 
bis  sureties  or  charge  the  sureties  of 
bis  successor,  unless  such  board  of  edu- 
cation subsequently  confirm  and  ap- 
prove it  by  charging  his  successor  in 
office  with  his  consent  with  the  amount 
he  received  from  the  ex-sheriff  in  the 
settlement  made  by  the  board  of  edu- 
cation of  the  accounts  of  such  succes- 
sor. If  this  be  done,  the  sureties  of 
the  ex-sheriflF  will  be  discharged  from 
all  obligation  therefor,  if  said  funds 
so  turned  over  are  lost;  and  the  sure- 
ties of  such  successor  will  be  respon- 
sible, if  such  fund  so  turned  over  is 
not  accounted  for  by  such  successor. 
Board  of  Education  v,  Cain,  28  W.  Va. 
758. 

General  Order  to  Pay  Over*  All 
Money  of  Board  of  Education — "In 
the  Board  of  Education  v.  Parsons,  22 
W.  Va.  314,  this  court  decided,  that, 
if  at  the  end  of  the  term  of  a  sheriff 
there  be  money  in  his  hands  of  the 
board  of  education  of  a  particular  dis- 
trict, such  board  may  make  an  order 
directing  such  ex-sheriff  to  pay  all  such 
money  in  his  hands  over  to  the  sher- 
iff, who  may  succeed  him,  and  that  in 
such  order  they  need  not  specify  the 
amount  to  be  paid  over  or  the  fund 
whether  the  teacher's  or  building  fund, 
out  of  which  it  is  to  be  paid,  as  the 
entire  money  in  his  hands  is  ordered 
to  be  paid  over,  and  the  law  above  re- 
ferred to  has  no  application  to  such 
case,  it  applying  only  to  orders  on  the 
sheriff  and  not  on  such  ex-sheriff,  when 
the  order  is  thus  general."  Board  of 
Education  v.  Cain,  28  W.  Va.  758. 
D.     WITH    RESPECT    TO    CIVIL 

PROCESS. 
1.    Power  to  Execute, 
a.    Disqualifications. 

A  sheriff  who  is  interested  in  an  ex- 
ecution can  not  lawfully  levy  it  him- 
self.    Carter  v.  Harris,  4  Rand.  199. 


b.  Deputy  Sheriff. 

Execution  of  Process. — Process  may 
be  executed  by  a  deputy  sheriff  in  all 
cases,  unless  the  sheriff  is  required  to 
go  in  person.  Wroe  v.  Harris,  2  Wash. 
126.  See  ante,  "Extent  of  Authority 
of  Deputy,"  VII,  A,  2. 

To  Tike  Inquisition. — In  Noel  v. 
Sale,  1  Call  495,  it  was  held  that  in 
proceeding  to  build  a  mill,  the  deputy 
sheriff  could  take  the  inquisition. 

The  writ  of  ad  quod  damnum,  which 
issues  upon  an  application  to  a  court 
of  leave  to  build  a  mill,  may  be  ex- 
ecuted by  the  deputy  sheriff.  Wroe  v. 
Harris,  2  Wash.  126. 

How  to  Sign  Returns. — It  was  held, 
in  White  z/.  Johnson,  1  Wash.  159,  that 
the  law  required  the  deputy  sheriff  to 
add  the  name  of  the  sheriff,  as  well  as 
his  own,  to  the  return  of  all  mesne 
process  executed  by  him. 

But  if  he  fail  to  do  so,  it  docs  not 
authorize  the  entering  of  a  judgment 
against  him,  for  failing  to  take  a  bait 
bond,  though,  individually,  he  is  liable 
to  a  penalty  for  the  omission.  White 
V.  Johnson,  1  Wash.  195.  See  post,. 
"Appearance  Bail,"  VII,  D,  2,  d,  (1). 
a.  Duties  and  Liability, 
a.  In  General 

Void  Writ  or  Writ  Functus  Officio. 
— "It  has  often  been  held,  if  a  sheriff 
commits  a  trespass  under  color  of  a 
void  writ,  or  a  writ  which  is  functus 
officio,  he  and  his  sureties  are  liable 
for  such  trespass;  and,  so  he  would  be 
for  a  similar  trespass  under  like  cir- 
cumstances committed  by  his  deputy; 
and  in  the  latter  case,  the  deputy  and 
his  sureties  on  his  bond  would  be 
liable  to  the  sheriff."  Lucas  v.  Locke, 
11  W.  Va.  81. 
t  Where  a  statute,  with  regard  to  proc- 
ess, is  directory  to  the  court,  or  the 
clerk,  and  not  to  the  sheriff,  the  latter 
is  bound  to  obey  the  writ  as  he  re- 
ceives it.  United  States  v.  Mundel,  6 
Call  245.  See  post,  "Appearance  BaiV 
VIT,  D,  2,  d,  (1). 

Process  Emanating  from  Court  Hav- 
ing Jurisdiction. — A  sheriff  is  protected 
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from  personal  responsibility  in  the  ex- 
ecution of  process  emanating  from  a 
court  or  magistrate  having  jurisdiction 
of  the  subject,  although  the  judgment 
of  the  court  or  magistrate,  upon  which 
the  process  issued,  is  erroneous,  and 
the  error  is  apparent  on  the  face  of  the 
proceedings.  Price  v.  Holland,  I.Pat. 
&  H.  289. 

Abuse  of  Process  as  a  Contempt. — 
"Among  the  contempts  mentioned  by 
Blackstone  are,  'Those  committed  by 
sheriffs,  bailiffs,  gaolers,  and  other  of- 
ficers of  the  court;  by  abusing  the 
process  of  the  law,  or  deceiving  the 
parties,  by  any  acts  of  oppression,  ex- 
tortion, collusive  behavior,  or  culpable 
neglect  of  duty.'  4  Blk.  Com..  284." 
August  V.  Gilmer,  53  W.  Va.  65,  44  S. 
E.  143. 

"  'Sheriffs  and  other  officers  are  liable 
to  an  attachment  for  an  oppressive  or 
illegal  practice  in  the  execution  of  a 
writ;  as  using  needless  force,  violence, 
or  terror,  treating  persons  under  an 
arrest  basely  and  inhumanly,  extorting 
money  from  them,  etc.,  or  making  an 
arVest  without  due  authority.*  Bacon 
Abr.,  463,  title  Attachment."  August 
V.  Gilmer,  53  W.  Va.  65,  44  S. 
E.  143.  See  the  title  CONTEMPT, 
vol.  3,  p.  255. 

b.    Failure    to    Execute    and    Return 

Process. 
(1)     In    General. 

A  sheriff  is  liable  to  the  action  of  a 
party  at  common  law,  for  not  execut- 
ing and  returning  the  process  of  the 
court,  which  had  been  delivered  to  him 
for  that  purpose.  Ronald  v.  Bentley, 
4  Hen.   &  M.  461. 

Process  of  Chancery  Court. — A  sher- 
iff is  liable  to  the  action  of  the  party 
at  common  law,  for  not  executing  and 
returning  the  process  of  the  chancery 
court.  But  qusere,  whether  he  is  li- 
able to  attachment?  Ronald  v.  Bent- 
ley.  4  Hen.  &  M.  461. 

Delivery  to  Deputy  Shcriflf  Who 
Afterwards  Becomes  Sheriff. — Where 
an   execution    delivered    to    a    deputy 


sheriff  and  he  retains  it  until  after  the 
return  day  has  passed,  and  thereafter 
he  is  appointed  sheriff,  his  appoint- 
ment does  not  change  his  possession 
of  the  execution,  and  he  still  holds  it 
as  deputy  sheriff.  Paine  v.  Tutwiler^ 
27  Gratt.  440,  444. 

As  a  Contempt  of  Court. — The 
court's  power  of  attachment  and  pun- 
ishment for  contempts,  '  for  not  ex- 
ecuting its  writs,  may  be  exercised 
against  sheriffs  or  other  persons  hav- 
ing the  execution  of  writs,  for  not  re- 
turning them,  or  bringing  into  court 
the  body  of  the  defendant,  etc.,  on  be- 
ing served  with  a  rule  for  that  pur- 
pose. August  V.  Gilmer,  53  W.  Va. 
65,  44  S.  E.  143. 

(8)    Return  Held  Sufficient. 
Return    •'Ready    to    Render.'*— If   a 

sheriff,  before  a  judgment  is  obtained, 
makes  an  arrangement  with  the  defend- 
ant, by  which  he  (the  sheriff)  under- 
takes, for  a  valuable  consideration,  to 
pay  to  the  plaintiff,  when  the  judgment 
is  rendered,  and  execution  sued  out^ 
and  returns,  "ready  to  render;"  he  will 
be  considered  as  having  "levied  the 
debt,"  within  the  meaning  of  the  stat- 
ute; and,  if  he  fails  to  pay  the  plain- 
tiff, the  sureties  in  his  official  bond 
will  be  liable  for  his  default,  unless  the 
plaintiff  was  privy  to  such  arrange- 
ment. Norris  v.  Crummey,  2  Rand. 
323. 

A  sheriff's  return  on  an  execution, 
"ready  to  satisfy,"  when  in  fact  the 
execution  had  not  been  levied,  is  a 
valid  true  and  proper  return  where  the 
sheriff  has  been  induced  to  undertake 
to  satisfy  the  execution.  It  is  equiva- 
lent to  a  return  that  "I  have  so  pro- 
ceeded on  this  execution,  that  I  am 
ready  to  pay  the  money."  Kemper  v. 
Kemper.  3  Rand.  8;  Morris  v.  Crum- 
mey, 2  Rand.  323. 

(3)  Fine  for  Failure  to  Make  Return. 
Effect  of  Liability  to  a  Fine.— Al- 
though a  sheriff  is  liable  to  a  fine,  at 
the  discretion  of  the  proper  court,  for 
his   failure   to   make  due   return  of  an 
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execution,  he  is  also  liable  to  an 'action 
on  his  official  bond  by  the  party  in- 
jured by  his  failure;  The  fine  is  in  the 
nature  of  punishment  for  a  personal 
offense,  and  is  not  considered  as  any 
satisfaction  for  the  damage  sustained 
by  the  creditor  in  being  unjustly  kept 
out  of  his  money  by  the  default  of  the 
sheriff  or  his  deputy.  Grandstaff  v. 
Ridgely,  30  Gratt.  1.  See  Va.  Code, 
1904,  §  900. 

Failure  to  Return  Execution  at  Re- 
quest of  PlaintifiF. — If  the  sheriff  neg- 
lect to  return  an  execution,  at  the  re- 
quest of  the  plaintiff,  he  is  not  liable 
to  a  fine;  and  a  judgment  for  such  fine 
may  be  enjoined.  Goodall  v.  Bullock, 
Wythe  328;  Bullock  v.  Goodall,  3  Call 
44.  See  also,  Pryor  v.  Adams,  1  Call 
,382,  1  Am.  Dec.  533.  But  see  Bierne  v. 
Mann,   5   Leigh   364. 

Though  the  answer  deny  such  re- 
quest, yet  the  testimony  of  the  one 
witness  proving  it  is  sufficiently  corrob- 
orated by  the  plaintiffs  having  rested 
for  three  years  without  complaint  that 
the  execution  had  not  been  returned, 
and  there  being  no  inducement  to  have 
it  returned,  as  there  was  no  property 
on  which  a  new  execution  could  be 
levied.     Goodall  v.  Bullock,  Wythe  328. 

Equitable  Relief. — Equity  may  re- 
lieve against  such  a  fine,  on  the  prin- 
ciples upon  which  it  relieves  against 
forfeitures  and  penalties.  Goodall  v. 
Bullock,    Wythe    328. 

Successive  Fines. — Not  more  than 
one  fine  can  legally  be  imposed  on  the 
sheriff,  or  other  officer,  for  failing  to 
return  one  execution.  Tomkies  v. 
Downman,   6    Munf.   557. 

The  plaintiff  at  law  having  recov- 
ered, by  successive  judgments,  many 
fines,  against  the  sheriff  for  failing  to 
return  one  execution;  to  a  greater 
amount,  in  all,  than  the  execution  it- 
self, with  his  extra  costs  added 
thereto;  it  appearing  also  that  the  ex- 
ecution was  lost,  and  therefore  could 
not  be  returned;  that  the  sheriff's  fail- 
ing to  make  the  defense  at  law  against 
any  of  the  judgments   after   the   first. 


proceeded  from  ignorance  of  the  true 
construction  of  the  act  of  assembly; 
and  that,  in  relation  thereto,  there  was 
a  general  delusion  among  the  citizens 
of  the  commonwealth;  the  court  of 
equity  gave  the  sheriff  relief,  by  injunc- 
tion prohibiting  any  farther  recovery 
against  him  on  account  of  his  failure 
to  return  the  said  execution;  and  this, 
although  it  appeared  he  had  received 
and  applied  to  his  own  use  a  part  and 
probably  the  whole  of  the  money  upon 
the  execution.  Tomkies  v.  Downman, 
6  Munf.  557.     But  see  Bierne  v,  Mann, 

5  Leigh  364. 

By  acts  of  1820,  ch.  29,  §  6,  p.  30, 
and  ch.  34,  §  1,  p.  34,  it  is  declared,  that 
more  fines  than  one  may  legally  be 
imposed  on  a  sheriff  or  other  officer 
for  failing  to  return  one  execution;  so 
that    the  case  of    Tomkies  v.  Downman, 

6  "Munf.  557,  is  not  authority  as  to 
cases  occurring  since  February  28. 1821. 
See  also,  Bierne  v.  Mann,  5  Leigh  364, 
367. 

Excessive  Fines. — Where,  at  the  re- 
quest of  the  person  for  whose  benefit 
an  execution  was  issued,  the  sheriff 
fails  to  return  an  execution,  and  no 
injury  is  sustained  thereby,  a  judgment 
against  the  sheriff  for  a  fine  of  £264, 
8s.,  9d.,  is  excessive.  Bullock  v.  Good- 
all,  3  Call  44;  Goodall  v.  Bullock, 
Wythe   328. 

A  fine  imposed  on  an  officer  who 
has  committed  no  fault,  for  the  benefit 
of  one  who  has  sustained  no  injury, 
is  excessive,  unconstitutional,  oppres- 
sive and  against  conscience;  and  a 
court  of  equity  ought  to  give  relief  even 
if  the  appellant  had  pleaded  to  the  ju- 
risdiction or  demurred,  as  was  done  in 
Pryor  v.  Adams,  1  Call  382,  390;  Bul- 
lock V.  Goodall,  3  Call  44;  Goodall  v. 
Bullock,  Wythe  328.  See  also,  Tom- 
kies V.  Downman,  6  Munf.  557,  572; 
Bierne  v,  Mann,  5  Leigh  364,  366. 

Discretion  of  Court — Fine  Not  Im- 
perative.—"The  statute  authorizing  the 
imposition  of  fines  upon  officers  fail- 
i  ing  to  make  due  returns  of  executions, 
I  does  not  imperiously  require  that  they 
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shall  be  imposed  in  all  possible  cases 
of  such  failure,  but  leaves  that  (as  it 
was  at  common  law)  to  the  sound  dis- 
cretion of  the  court,  to  be  exercised  in 
reference  to  the  circumstances  of  each 
particular  case;  going  beyond  the  com- 
mon law  only  so  far  as  to  impose  a 
limit  upon  the  amount  of  the  fines,  and 
giving  them  to  the  party  injured  in- 
stead of  the  public.  M'Dowell  v.  Bur- 
well,  4  Rand.  317."  Fletcher  v.  Chap- 
man, 2  Leigh  560,  565. 

The  fine  ought  to  be  graduated  in 
the  discretion  of  the  court  by  the  de- 
gree of  the  injury  sustained.  Tomkies 
V.  Downman,  6  Munf.  557,  572;  Bul- 
lock V.  Goodall,  3  Call  44. 

As  to  l)ow  far  a  court  ought  to  go 
in  imposing  a  fiiie  upon  a  sheriflF  for 
not  returning  an  execution,  see  Bul- 
lock V.  Goodall,  3  Call  44. 

Relief  of  Sureties.— See  post,  "Re- 
lief of  Sureties,"  VIII,  E,  13. 

c.   Liability  for  False  Return. 

"To  make  true  return  on  all  process, 
says  Judge  Cabell,  in  Norris  v.  Cum- 
ming,  2  Rand.  351,  is  a  duty  which 
forms  an  important  part  of  the  condi- 
tion of  the  sheriff's  bond."  Carr  v. 
Meade,  77  Va.  142.  See  also,  Henry 
V.  Stone,  2  Rand.  455;  Tyree  v.  Don- 
nally,  9  Gratt.  64;  Tyree  v.  Wilson,  9 
Gratt.   59,   58   Am.   Dec.   213. 

"If,  then,  a  sheriff  makes  a  return, 
and  the  consequences  of  that  return 
are  about  to  be  brought  to  bear,  *  ♦  ♦ 
upon  him  and  his  sureties,  it  would 
be  strange,  indeed,  that  his  sureties, 
those  who  have  bound  themselves  that 
all  his  returns  shall  be  true,  should  be 
permitted  to  escape,  by  alleging  that 
the  return  is  false,  by  alleging  that 
which  of  itself  is  a  forfeiture  of  their 
bond,  and  an  injury  to  the  creditor. 
See  also,  4th  Minor's  Institutes  839; 
Henry  v.  Stone,  2  Rand.  455,  and  Her- 
man on  Executions,  §  242."  Carr  v. 
Meade,  77  Va.  142. 

Execution  against  Deputy— Vendi- 
tioni Exponas  Subsequently  Issued. — 
<j.  qualified  as  high  sheriff  in  1845,  with 


L.  and  T.  as  his  deputies.  During  the 
year  a  fi.  fa.  against  D.  and  T.  went  into 
the  hands  of  L.,  who  returned  it, 
"levied,  and  not  sold  for  want  of  bid- 
ders." After  G.'s  term  of  office  had 
expired,  viz.,  in  1847,  the  plaintiff  sued 
out  a  writ  of  venditioni  exponas,  di- 
rected to  G.,  late  high  sheriff,  upon 
which  the  deputy  T.  made  a  return 
"that  he  had  received  $500,  which,  after 
deducting  sheriff's  omissions,  gives  a 
credit  of  $472.50.  16th  of  June,  1846, 
which  is  all  that  I  have  made."  Held, 
the  sheriff  being  authorized  to  sell  by 
virtue  of  the  levy  under  the  fi.  fa.  and 
as  a  consequence  to  receive  the  money; 
and  the  venditioni  exponas  giving  him 
no  new  authority,  if  prior  to  the  is- 
suring  of  the  last  writ,  he  sold  the 
property  or  received  the  money,  it  was 
his  duty  to  return  the  truth  of  the  case 
upon  the  writ,  so  as  to  give  the  plain- 
tiff the  benefit  of  the  return;  and  the 
high  sheriff  is  therefore  liable  to  the 
plaintiff,  though  the  money  was  re- 
ceived by  the  deputy  T.  before  the 
venditioni  exponas  was  issued.  Tyra« 
7'.  Donnally.  9  Gratt.  64.  See  post, 
"Money  Collected  by  Deputy,"  VII, 
D,  2.  e,  (5). 

False  Return  of  Nulla  Bona— Meas- 
ure of  Damages. — In  debt  upon  a 
sheriff's  official  bond  to  recover  dam- 
ages sustained  by  the  relator  by  rea- 
son of  a  false  return  of  nulla  bona  on 
a  fi.  fa.  sued  out  by  the  relator,  the 
measure  of  recovery  is  the  amount 
which  was  due  on  the  execution  at  the 
return  day;  which  ought  to  be  found 
in  damages,  and  so  continuing  interest 
ought  to  be  allowed  on  such  damages. 
Gibson  v.   Governor,  11   Leigh  600. 

d.   Failure  to  Take  and  Taking  Insuffi- 
cient Security. 
(1)    Appearance  Bail 

Endorsement  of  True  Species  of  Ac- 
tion.— By  the  law,  as  it  formerly  stood, 
the  sheriff  was  often  perplexed  to  de- 
cide, in  what  cnses,  he  ought  to  re- 
quire appearance  bail.  To  remedy  this, 
the  act  of  1877  describes  the  actions,  in 
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which  it  should,  or  should  not  be  re- 
quired, and  as  a  direction  to  the  sheriff, 
the  plaintiff,  on  pain  of  having  his  suit 
dismissed  with  costs,  is  to  endorse  on 
the  writ,  the  true  species  of  action. 
Williams  v.  Campbell,  1  Wash.  153. 

As  the  endorsement  of  the  true 
species  of  the  action  upon  the  writ  is 
required  by  the  act  of  assembly,  that 
the  sheriff  may  see  whether  bail  is 
to  be  demanded,  or  not,  he  must  be 
judge  himself,  and  act  at  his  peril. 
United  States  v,  Mundel,  6  Call  245; 
Williams  v.  Campbell,  1  Wash.  153. 
See  ante,  *'In  General,"  VII,  D,  2,  a. 

Tr^er  is  one  of  those  actions  in 
which  appearance  bail  is  not  required. 
Williams  v,  Campbell,  1  Wash.  153. 

Where  th^  sheriff  is  not  bound  to 
take  appearance  bail,  judgment  can 
not  be  entered  against  him  either  for 
want  of  a  bail  bond  returned,  or  for 
insufficient  bail.  Williams  v,  Camp- 
bell, 1  Wash.  153. 

If  in  an  action  in  which  the  sheriff 
is  not  bound  to  take  appearance  bail, 
judgment  in  entered  against  the  defend- 
ant and  the  sheriff,  this  being  disclosed, 
before  executing  the  writ  of  inquiry, 
the  court  will  set  aside  the  judgment 
against  the  sheriff.  Williams  z/.  Camp- 
bell, 1  Wash.  153. 

A  deputy  sheriff  is  not  liable  for 
failure  to  take  appearance  bail  on 
mesne  process,  the  omission  to  do  so 
being  considered  the  act  of  high  sher- 
iff, who  alone  is  liable  to  the  plaintiff. 
If  judgment  be  so  rendered  against 
him,  he  alone  may  obtain  a  supersedeas. 
White  V.  Johnson,  1  Wash.  159;  Armi- 
stcad  V.  Marks,  1  Wash.  325.  See  ante, 
"Deputy   Sheriff,"   VII.   D,   1,   b. 

Bail  Insufficient — Waiver  of  Objec- 
tion.— On  a  capias  ad  respondendum, 
on  which  appearance  bail  is  required, 
the  sheriff  takes  insufficient  bail,  but 
the  plaintiff  proceeds  against  the  bail, 
and  recovers  judgment  against  him  as 
well  as  the  principal,  without  objecting 
to  the  sufficiency  of  the  bail,  at  the 
rules  or  in  court,  at  or  before  the  first 
term  after  the  return  day  of  the  writ, 


or  at  any  time  pending  the  suit.  Held^ 
the  plaintiff  can  not  afterwards  main- 
tain an  action  against  the  sheriff  for 
taking  insufficient  bail.  Raynolds  v. 
Gore,  4  Leigh  276. 

A  bail  bond  is  executed  by  the  prin- 
cipal and  the  bail,  though  the  name  of 
the  bail  is  not  inserted  in  the  body  of 
the  bond  (there  being  a  blank  left  for 
his  name)  which,  in  other  respects,  is 
a  regular  bail  bond,  and  the  plaintiff 
proceeds  on  the  bond  and  recovers 
judgment  against  the  bail  as  well  as 
principal,  and  this  judgment  stands 
unreversed.  Held,  if  it  were  a  defect- 
ive bond,  the  plaintiff  having  a  judg- 
ment on  the  bond  against  the  bail, 
could  not  maintain  an  action  against 
the  sheriff  for  returning  a  defective 
bail  bond.  Raynolds  z/.  Gore,  4  Leigh 
276. 

Failure  to  Return  Bail  Bond— How 
Judgment  Entered. — If  the  sheriff  re- 
turns a  writ  executed,  and  the  name  of 
the  appearance  bail,  but,  does  not  re- 
turn the  bail  bond,  or  a  copy  thereof, 
to  the  clerk's  office,  together  with  the 
writ,  judgment  ought  not  to  be  entered 
against  the  defendant  and  bail,  but 
against  the  defendant  and  the  sheriff. 
Shelton  v.  Pollock,  1  Hen.  &  M.  423. 

No  Bail  Required — ^Judgment  by  De» 
fault  Improper. — In  actions  where  ap- 
pearance bail  is  not  required,  it  is  er- 
ror to  enter  judgment  by  default 
against  the  sheriff  for  not  returning 
the  bail.    Ruffin  v.  Call,  2  Wash.  181. 

Mistaken  Opinion  That  Bail  Insuffi- 
cient.— A  judgment  entered  against  the 
sheriff,  under  a  mistaken  opinion  of 
the  clerk,  that  the  bail  piece  was  in- 
sufficient, the  plaintiff's  counsel  having 
agreed  that  it  might  be  filed,  is  relieve- 
able  against  in  equity.  Smith  v.  Wal- 
lace,  1    Wash.   254. 

Judgment  Set  Aside — Bail  Not  Re- 
quired.— If  judgment  be  entered  against 
the  defendant  and  sheriff,  in  a  case  in 
which  the  sheriff  was  not  required  to- 
take  appearance  bail,  the  court  ought 
to  set  it  aside  as  to  the  sheriff,  this 
being    disclosed    before    executing    the 
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writ  of  inquiry.    Williams  v,  Campbell, 
1  Wash.  153. 

<8)  Forthcoming  Bond. 

Security  Sufficient  at  Time  of  Taking 
Bond. — Where  a  sheriff  takes  from  the 
owner  of  goods  levied  on  under  exe- 
cution a  forthcoming  bond  with  secu- 
rity, and,  upon  the  same  being  forfeited 
and  execution  awarded  thereon,  the 
obligors  proved  insolvent,  the  sheriff 
will  not  generally  be  liable  to  the 
creditor  on  account  of  such  insolvency 
if  he  can  establish  that  the  security 
was  suflficient  at  the  time  of  taking  the 
bond.  Garland  v.  Lynch,  1  Rob,  545. 
See  post,  "Postponement  of  Sale  and 
Failure  to  Sell,"  VII,  D,  2,  e,  (2),  (e). 

Where  execution  against  two  is  lev- 
ied on  the  goods  of  one,  and  he  gives 
a  forthcoming  bond  with  the  other  as 
his  only  surety,  such  surety,  being  al- 
ready bound,  is  not  security  such  as 
the  law  requires;  and  if  the  execution 
on  the  forthcoming  bond  prove  una- 
vailing, the  sheriff  will  in  this  case  be 
liable  to  the  creditor,  although  he  may 
prove  that  the  surety  in  the  forthcom- 
ing bond  was  sufficient  in  point  of  es- 
tate at  the  time  of  taking  the  bond. 
Garland  v.   Lynch,  1   Rob.   545. 

Property  Left  with  Party  under 
Verbal  Agreement  to  Produce  on  Day 
of  Sale.^.Where  a  sheriff  permits  prop- 
erty levied  on  to  remain  in  possession 
of  a  third  person,  or  of  the  defendant, 
under  a  verbal  agreement  to  produce 
it  on  the  day  of  the  sale,  this  does  not 
prevent  the  execution  from  being  lev- 
ied in  contemplation  of  law,  as  the 
sheriff  is  responsible  to  the  plaintiff  in 
the  event  the  property  is  not  forth- 
coming. Bullitt  V,  Winstons,  1  Munf. 
269. 

Measure  of  Damages. — In  a  suit  on 
a  sheriff's  bond  under  the  act,  1  Rev. 
Code,  1819,  ch.  78,  §  13,  p.  279,  there  is 
a  demurrer  to  the  evidence,  and  it  ap- 
pearing thereby  that  the  party  for 
whose  use  the  suit  is  brought  had  an 
execution  against  two,  which  was  lev- 
ied on  the  goods  of  one,  who  gave  a 


forthcoming  bond  with  the  other  as 
security,  and  that,  the  bond  being  for- 
feited, the  execution  awarded  thereon 
proved  unavailing,  the  circuit  court 
holds  the  evidence  sufficient  to  sup- 
port the  action.  Some  of  the  evi4ence 
which  had  been  introduced  tending  to 
show  that  part  of  the  debt  might  have 
been  made  under  the  execution  on  the 
forthcoming  bond  if  the  creditor  had 
not  interfered,  the  counsel  for  the  de- 
fendants then  insists  that  the  jury 
should  weigh  the  evidence  in  assess- 
ing the  damages.  But  the  opinion  of 
the  circuit  court  is,  that  the  plaintiff 
must  recover  the  amount  of  his  debt, 
or  nothing,  and  that  the  evidence  can 
not  be  urged  before  the  jury  in  mitiga- 
tion of  damages.  Held,  that  in  fixing 
the  damages  absolutely  at  the  amount 
of  the  debt  and  thus  taking  from  the 
jury  all  discretion,  the  circuit  court 
erred.  Garland  v.  Lynch,  1  Rob.  545; 
Perkins  v.   Giles,  9  Leigh  397. 

Where  Claimant  Gives  Suspending 
Bond. — A  sheriff  levies  a  writ  of  fieri 
facias  upon  property.  A  claimant  of 
the  property  gives  a  suspending  bond. 
The  sheriff  returns  the  writ  and  said 
bond  to  the  clerk's  office,  and  leaves 
the  property  in  the  possession  of  the 
debtor  without  security,  and  it  is  con- 
sumed by  him.  It  is  subsequently  de- 
cided that  the  property  was  liable  for 
the  writ.  Upon  a  motion  by  the  cred- 
itor agfainst  the  sheriff  and  his  sureties, 
they  will  be  held  liable  to  the  creditor 
for  the  value  of  said  property.  Lyon 
v.  Horner,  32  W.  Va.  432,  9  S.  E.  875. 

e.  As  to  Levy  and  Satisfaction  of  Ex- 
ecution. 

(1)  Authority  to  Collect. 

(a)   In  GeneraL 

The  authority  of  an  officer  to  col- 
lect money  in  discharge  of  an  execu- 
tion does  not  result  from  the  lien,  but 
is  a  consequence  of  the  right  to  levy 
and  sell  the  debtor's  property  under 
the  execution.  So  long  as  the  right  to 
sell  continues,  the  right  to  receive  re- 
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mains;   but   no   longer.     Grandstaff  v, 
Ridgely,  30   Gratt.   1. 

The  act  of  1849,  Code  of  1873,  ch. 
184,  §§  3,  4,  though  it  gives  to  a  fieri 
facias  the  effect  of  a  continuing  lien 
after  the  return  day,  upon  all  the  per- 
sonal estate  of  the  execution  debtor 
(except  as  therein  stated),  does  not 
enlarge  the  powers  of  the  sheriff  with 
respect  to  executions,  and  were  not  so 
intended.  They  simply  extend  the  lien 
for  the  benefit  of  the  creditor.  Grand- 
staff  V.  Ridgely,  30  Gratt.  1. 

(b)   Necessity  for  Levy. 

If  the  officer  levies  before  the  return 
day  of  the  writ,  he  may  sell  after  the 
return  day  has  passed;  and  as  a  nec- 
essary consequence  he  may  receive 
payment  without  selling.  But  if  he 
fails  to  levy  before  the  return  day,  his 
authority  to  sell  afterwards  ceases,  and 
with  it  the  right  to"  receive  payment  in 
discharge  of  the  writ.  Grandstaff  v. 
Ridgely,  30  Gratt.  1.  See  the  title  EX- 
ECUTIONS,  vol.   5,   p.   465. 

A  sheriff  may  receive  payment  under 
an  execution  at  any  time  before  the 
return  day,  without  a  levy.  Grandstaff 
V.  Ridgely,  30  Gratt.  1. 

Payment  under  an  execution  which 
has  not  been  previously  levied  to  a 
sheriff  after  the  return  day  thereof  does 
not  impose  any  liability  upon  the  sure- 
ties of  the  sheriff  in  his  official  bond. 
Although  the  sheriff  may  be  responsi- 
ble in  his  private  capacity  for  money 
so  received,  no  responsibility  would  at- 
tach to  him  in  his  official  capacity  on 
that  account.  Grandstaff  v.  Ridgely,  30 
Gratt.  1.  See  the  title  EXECU- 
TIONS, vol.  5,  p.  464. 

(8)  Where  Levy  Is  Made, 
(a)   Duty  to   Sell  and  Satisfy  Execu- 
tion. 

When  an  officer  levies  an  execution 
upon  property  it  is  his  duty  to  sell  it 
and  convert  it  into  money  and  pay  the 
same  over  in  satisfaction  of  the  execu- 
tion. McKenzie  v,  Wiley,  27  W.  Va.  • 
658.  i 


(b)  Presumption  That  Levy  Made. 
When  an  execution  is  placed  in  the 

hands  of  a  sheriff,  the  presumption  of 
law  is  that  he  has  levied  it  and  made 
the  money;  and  in  the  absence  of  evi- 
dence that  he  did  not  levy  it,  he  and 
his  sureties  will  be  liable  for  the  debt 
to  the  creditor.  O'Bannon  v.  Saunders^ 
24  Gratt.  138;  Chapman  v,  Harrison,  4 
Rand.  336;  Ballard  v.  Thomas,  19  Gratt. 
14,  24;  Tyree  v,  Wilson,  9  Gratt.  59, 
61,  58  Am.  Dec.  213;  Grandstaff  v. 
Ridgely,  30  Gratt.  1,  15;  Paine  v.  Tut« 
wiler,  27  Gratt.  440,  444. 

(c)  Presumptions  as  to  Time  of  Col- 
lection— Stay  Law. 

Execution  is  issued  in  June,  1860; 
and  the  sheriff  does  not  return  it  until 
1868,  after  suit  is  brought  against  him 
and  his  sureties,  when  he  returns  that 
he  received  the  money  in  1861  or  1862. 
A  law  to  stay  the  levy  of  executions, 
and  directing  that  where  levied  at  the 
time,  the  sheriff  should  restore  the 
property  to  the  debtor,  was  passed  in 
July,  1861.  The  court  will  presume 
against  the  sheriff  and  his  sureties, 
that  the  money  was  received  on  the 
first  of  January,  J861.  O'Bannon  v, 
Saunders,  24  Gratt.  138. 

(d)  Property  Seized  Subject  to  Supe- 
rior Liens. 

A  deputy  sheriff  returns  upon  an 
execution — "levied  upon  a  lot  of 
wheat,"  etc.,  setting  out  the  several 
species  of  property.  Upon  debt  by  the 
creditor  against  the  sheriff  and  his 
sureties,  upon  his  official  bond  for  fail- 
ing to  make  the  money  on  the  execu- 
tion, they  plead  "conditions  per- 
formed." Held,  the  defendants  may 
prove  by  the  deputy,  that  he  had  at  the 
time  other  executions  of  prior  date, 
and  taxes  due  the  state  and  the  county, 
all  of  which  had  been  before  levied  on 
the  same  property,  and  the  whole  pro- 
ceeds thereof  were  consumed  in  the 
payment  of  these  executions  and  taxes; 
and  that  the  debtor  had  no  other  prop- 
erty unincumbered  out  of  which  the 
plaintiff's    execution    could    have    been 
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made.     Hammen  v.  Minnick,  32  Cratt. 
249. 

(e)  Postponement  of  Sale  and  Failure 
to  SelL 

See  ante,  "Forthcoming  Bond,"  VII, 
D,  2,   d,   (2). 

Surrender  of  Property  Seized  in  Ex- 
ecution.— When  an  officer  surrenders 
property  he  has  seized  under  execu- 
tion, he  does  it  at  his  peril,  and  the 
burden  of  establishing  that  it  is  not 
liable  to  levy  is  on  him.  Sage  v.  Dick« 
inson,  33   Gratt.  361. 

Failure  to  Require  Indemnifying 
Bond  Where  Property  Surrendered.— 
A  judgment  is  obtained  in  1870  on  a 
contract  entered  into  prior  to  the  pres- 
ent constitution  of  Virginia,  and  in  the 
same  year  an  execution  issued  thereon, 
placed  in  the  hands  of  the  deputy  sher- 
iff and  levied  on  property  of  the  judg- 
meitt  debtor,  who  gives  a  forthcoming 
bond;  and  has  the  property  forthcom- 
ing on  the  day  and  place  of  sale.  The 
debtor  then  claims  the  property  as  ex- 
empt under  the  homestead  provision  of 
the  constitution  and  statute  of  Vir- 
ginia; and  the  deputy  sheriff  releases 
the  property  to  him,  without  requiring 
an  indemnifying  bond  of  the  creditor, 
or  even  notifying  him  of  the  claim  set 
up  by  the  debtor.  In  a  suit  by  the 
creditor  against  the  sheriff  and  his 
sureties  to  recover  the  value  of  the 
property  lost  by  the  conduct  of  the 
deputy,  held,  the  sheriff  and  his  sure- 
ties are  liable.  Sage  v.  Dickinson,  33 
Gratt.  361,  distinguishing  Huffman  v, 
Leffell,  32  Gratt.  41. 

Restoration  of  Property— When  Sale 
Postponed. — A  deputy  sheriff  having 
levied  a  fi.  fa.  on  the  goods  of  the 
debtor,  receives  an  order  from  the 
creditor  to  postpone  the  sale  for  two 
months,  holding  the  property  subject 
to  the  sheriff's  control  to  satisfy  the 
debt;  and  the  deputy  sheriff  postpones 
the  sale,  but  instead  of  holding  the 
property  restores  it  to  the  debtor, 
whereby  the  lien  of  the  execution  is 
destroyed  and  the  debt  ultimately  lost 


Held,  this  is  official  misconduct  in  the 
deputy,  for  which  the  sheriff  and  his 
sureties  are  liable  in  an  action  on  his 
official  bond.  Governor  v.  Vanmeter, 
9  Leigh  18,  33  Am.  Dec.  221. 
Conversion  by  Debtor. 

Indemnity  to  Use  of  Another  by 
Substitution.— If  a  sheriff,  by  his  act 
or  that  of  his  deputy,  in  violation  ©f 
his  official  duty,  suffers  property,  lia- 
ble to  levy  and  which  has  been  levied 
on  by  him  or  his  deputy,  to  be  con- 
verted by  the  debtor  to  his  own  use,  he 
can  not  be  allowed,  to  the  prejudice  of 
creditors  holding  liens  on  the  debtor's 
remaining  property,  to  have  indemnity 
thereout  to  use  of  another  by  substi- 
tution, for  what  he  has  been  compelled 
to  pay  on  account  of  official  delin- 
quency or  misconduct.  Sherman  v. 
Shaver,    75»  Va.    1. 

Acquiescence  of  Plainti£F— Discharge 
of  Sheriff. — A  sheriff  having  levied  a 
fi.  fa.  on  goods  of  the  debtor,  receives 
an  order  to  postpone  the  sale  from  an 
unauthorized  person,  and  postpones  the 
sale  accordingly;  and  the  sheriff  re- 
lies on  the  acquiescence  of  the  plaintiff 
in  the  order,  to  discharge  him  from  lia- 
bility for  conforming  with  it.  Held,  it 
is  incumbent  on  him  to  prove  such  ac- 
quiescence and  the  time  of  it;  for  if  it 
occurred  after  the  sale  day  of  the  ex- 
ecution, it  would  be  of  little  weight, 
since  then  all  the  mischief  had  been 
done.  Governor  v.  Vanmeter,  9  Leigh 
18,  33  Am.   Dec.  221. 

Liable  for  Value  of  Property  Levied 
on  at  Time  of  Sale  Directed  by  Writ. 
—When  the  return  on  an  execution 
shows  that  the  officer  had  levied  upon 
certain  property  and  that  no  other 
property  was  found  to  levy  upon,  the 
plaintiff  can  only  recover  the  value  of 
the  property  so  levied,  at  the  time  it 
ought  to  have  been  sold  by  the  man- 
date of  the  writ.  Exchange  Bank  v, 
Horner,  26  W.  Va.  442. 

(f)  Interest  and  Damages. 

G.  qualified  as  high  sheriff  in  1845, 
with  L.  and  T.  as  his  deputies.     Dur- 
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ing  the  year  a  fi.  fa.  against  D.  and  T. 
went  into  the  hands  of  L.,  who  re- 
turned it,  "levied,  and  not  sold  for 
want  of  bidders."  After  G.'s  term  of 
office  had  expired,  viz.,  in  1847,  the 
plaintiff  sued  out  a  writ  of  venditioni 
exponas,  directed  to  G.,  late  high  sher- 
iff, upon  which  the  deputy,  T.,  made  a 
return  "that  he  had  received  $500, 
which,  after  deducting  sheriffs  com- 
missions, gives  a  credit  of  $472.50,  16th 
of  June,  1846,  which  is  all  that  I  have 
made."  Held,  the  statute  gives  fifteen 
per  cent,  per  annum  interest  against  a 
sheriff  for  failing  to  pay  over  money 
received  on  an  execution.  The  law 
upon  the  subject  of  appeals  gives  six 
per  cent,  in  lieu  of  interest.  This  last 
statute  does  not  control  or  apply  to  the 
first,    Tyree  v.  Donnally,  9  Gratt.  64. 

Damages  on  AppeaL — If  •  there  be 
judgment  against  a  sheriff,  for  the 
amount  of  money  levied  on  an  execu- 
tion with  the  fifteen  per  cent,  interest 
and  he  appeals,  the  appellee,  by  waiv- 
ing the  ten  per  cent,  damages  for  re- 
tarding the  execution  and  taking  a 
simple  affirmance  of  the  judgment, 
may  still  have  his  fifteen  per  cent, 
damages,  according  to  the  judgment 
of  the  court  below.  Guerrant  v.  Tay- 
loe,  2  Call  208. 

(3)  Failure  to  Levy. 

If  an  officer  fails  to  levy  an  execu- 
tion when  he  might  do  it,  he  and  his 
sureties  are  liable  for  the  debt.  O'Ban- 
non  V.  Saunders,  24  Gratt.  138.  See 
ante,  "Presumption  That  Levy  Made," 
VII,  D,  2,  e,  (2),  (b). 

(4)  Liability  Where  Agent  of  Creditor. 

Question,  upon  evidence,  whether 
person  filling  the  office  of  sheriff,  and 
having  an  execution  in  his  hands,  was 
not  the  agent  of  the  creditor,  and 
whether  the  sureties  of  the  sheriff 
should  not  be  exonerated,  on  the 
ground  that  the  amount  of  the  execu- 
tion had  been  received  by  him  in  the 
character  of  agent.  Chapman  v.  Che- 
-vis,  9   Leigh   297. 


(6)  Money  Collected  by  Deputy. 

A  sheriff  and  his  securities  are.  liable 
for  the  failure  of  his  deputy  to  pay  to 
the  plaintiff  money  levied  by  the  said 
deputy  on  execution.  Hogue  v.  Cottle, 
2  Va.  Cas.  229.  See  also,  Tyree  v. 
Donnally,  9  Gratt.  64;  Tyree  v.  Wilson, 
9  Gratt.  59,  58  Am.  Dec.  213. 

(6)  After  Expiration  of  Office. 

See  post,  "After  Expiration  of  Term 
or  Removal,"  VII,  I. 

When  a  sheriff  has  levied  a  fieri  fa- 
cias while  in  office,  he  is  authorized, 
and  may  be  compelled,  to  complete  the 
execution  by  a  sale  of  the  goods,  after 
he  is  out  of  office.  Ballard  v,  Thomas, 
19  Gratt.  14;  Tyree  v.  Wilson,  9  Gratt. 
59,  58  Am.  Dec.  213,  where  it  is  said: 
"The  sam6  sheriff  who  begins  an  exe- 
cution must  end  it.  2  Wms.  Saund. 
47m.  n  2." 

Sheriff,  having  levied  an  execution, 
goes  out  of  office  without  selling  the 
property.  May  not  his  successor  levy 
a  junior  execution  on  the  same  prop* 
erty  (without  prejudice  to  the  first 
levy),  sell  the  property,  return  the 
money  to  the  court,  and  have  it  settle 
conflicting  claims  and  distribute  pro- 
ceeds?   CarrV.  Meade,  77  Va.  142. 

Levy  of  Fi.  Fa,  by  One  Deputy— Re- 
turn on  Vendi.  Exp.  by  Another. — G. 
qualified  as  high  sheriff  in  1845,  with 
L.  and  T.  as  his  deputies.  During  the 
year  a  fi.  fa.  against  D.  and  T.  went 
into  the  hands  of  L.,  who  returned  it, 
"levied,  and  not  sold  for  want  of  bid- 
ders." After  G.'s  term  of  office  had 
expired,  viz.,  in  1847,  the  plaintiff  sued 
out  a  writ  of  venditioni  exponas,  di- 
rected to  G.,  late  high  sheriff,  upon 
which  the  deputy  T.  made  a  return  "that 
he  had  received  $500,  which,  after  de- 
ducting sheriff's  commissions,  gives  a 
credit  of  $472.50,  16th  of  June,  1846, 
which  iss  all  that  I  have  made."  Held, 
that  the  levy  of  the  fi.  fa.  by  one  dep- 
uty and  the  return  on  the  venditioni 
exponas  by  another,  of  the  receipt  of 
the  money,  does  not  impair  the  right 
of  the  plaintiff  in  the  execution  to  sub- 
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jcct  the  high   sheriff.     Tyree  v,  Don- 
nally,  9  Gratt.  64. 

Deputy  Who  Received  Money  a  Co- 
defendant — In  an  action  against  a 
sheriff  to  recover  money  made  upon  an 
execution  by  one  of  his  deputies,  the 
sheriff  can  not  object  that  the  deputy 
who  received  the  money  was  a  defend- 
ant in  the  execution.  Tyree  v.  Dou- 
nally,  9  Gratt.  64.  See  ante,  "Liability 
for  False  Return,"  VII,  D,  2,  c. 

f.  Wrongful  Seizure  and  Sale. 

(1)   Property  Claimed  to  Be  Exempt. 

The  statute  provides  that  any  offic-r 
who  shall  sell  any  property  claimed  as 
exempt  by  the  judgment  debtor  after 
the  provisions  of  the  twenty-fourth 
section  of  ch.  41,  of  the  West  Virginia 
Code,  have  been  complied  with  by  the 
debtor,  his  agent,  attorney,  or  wife, 
shall  forfeit  to  such  debtor  double  the 
value  of  the  property  so  sold,  which 
forfeiture  may  be  recovered  from  the 
officer  and  his  sureties  on  his  official 
bond,  in  any  court  having  jurisdiction 
of  the  case.  Evans  v.  Graham,  37  W. 
Va.  657,  17  S.  E.  200. 
<2)  Sale  under  Schedule  of  Insolvent. 

A  ca.  sa.  being  served  on  C,  he  sur- 
renders, in  his  schedule,  his  equity  of 
redemption  in  certain  slaves  then  un- 
der mortgage;  and  the  sheriff,  without 
redeeming  the  mortgage,  or  expos- 
ing the  slaves  to  the  view  of  the  bid- 
der, sold  the  equity  of  redemption.  It 
was  held,  if  the  sheriff  had  no  right 
to  make  the  sale,  nothing  passes  by  it 
and  if  he  had  a  right  to  make  it,  he 
committed  no  breach  of  the  duties  of 
his  office  in  making  it;  and  so,  either 
way,  no  action  lies  for  C.  against  him. 
Governor  v.  Williams,  12  Leigh  508. 
(8)  Property  Belonging  to  Third  Per- 
son. 

The  sureties  of  a  sheriff  are  respon- 
sible for  his  trespass,  in  seizing  and 
selling  the  goods  of  B.  on  an  execution 
or  attachment  against  A.  Lucas  v. 
Locke,  11  W.  Va.  81;  Sangster  v.  Com., 
17  Gratt.  124,  131. 

A  sheriff  who  takes  the  property  of 


\,  under  an  attachment  against  the 
property  of  B,  thereby  not  only  com- 
mits a  trespass,  but  plainly  violates  the 
duty  of  his  office,  and  breaks  the  con- 
dition of  his  official  bond;  and  he  and 
his  sureties  are  liable  for  his  act 
Sangster  v.  Com.,  17  Gratt.  124.  See 
also,  Davis  v.  Com.,  13  Gratt.  139,  144. 
In  Moore  v.  Dawney,  3  Hen.  &  M. 
127,  one  man's  property  had  been  taken 
under  an  execution  against  another, 
and  the  sheriff  was  held  responsible  in 
trespass.  Mosby  v.  Mosby,  9  Gratt. 
584. 

Levy  and  Sale  Made  by  Deputy. — 

The  sheriff  is  liable  for  the  trespass  of 
his  deputy  in  seizing  and  selling  the 
goods  of  B.  on  an  execution  or  attach- 
ment against  A.  Lucas  v.  Locke,  11 
W.  Va.  81;  Sangster  v.  Com.,  17  Gratt. 
124;  James  v.  McCubbin,  2  Call  273. 

If  the  sheriff's  deputy  drive  or  cause 
to  be  driven  one  man's  property  on 
the  lands  of  another  in  order  that  he 
may  levy  a  distress  warrant  on  it  which 
he  accordingly  does,  an  action  will  lie' 
against  the  sheriff  for  it.  James  v.  Mc- 
Cubbin, 2  Call  273;  Sangster  v.  Com., 
17  Gratt.  124,  131;  Lucas  v.  Locke,  11 
W.  Va.  81. 

When  a  plaintiff  has  proved  that 
the  defendant  was  the  sheriff,  that  the 
party  making  the  levy  was  his  deputy, 
and  that  his  property  had  been  levied 
on  without  lawful  authority,  and  that 
he  had  been  damaged,  his  case  is  com- 
plete. Garrett  v.  Hutchinson,  86  Va. 
872,   11   S.   E.  406. 

Not  Required  to  Introduce  Execu- 
tion.— In  action  against  a  sheriff  for  his 
deputy's  unlawful  levy  and  seizure  of 
plaintiff's  effects  under  an  execution 
against  a  third  party,  plaintiff  can  not 
be  required  to  offer  in  evidence  the  ex- 
ecution, as  it  is  a  matter  of  defense 
that  the  levy  was  made  under  proper 
execution.  Garrett  v.  Hutchinson,  86 
Va.  872,  11  S.  E.  406,  citing  Mosby  v. 
Mosby,  9  Gratt.  584;  White  v.  Johnson, 
1  Wash.  159;  James  v.  McCubbin,  2 
Call  273;  Moore  v.  Dawney,  3  Hen.  & 
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M.    127;    Sangster   v.    Com.,   17    Gratt. 
124. 

Levy  On  Property  Sold  under  Deed 
of  Trust. — If  a  deed  of  trust  be  fair  and 
the  sale  under  it  be  fair  also,  a  sheriff 
who  levies  an  execution  (issued 
against  the  goods  and  chattels  of  the 
debtor  in  the  deed),  on  the  property 
so  fairly  sold  and  in  the  possession  of 
the  purchaser,  is  a  trespasser,  and  an 
action  will  lie  against  him.  Claytor  v, 
Anthony,  6  Rand.  285;  Sangster  v. 
Com.,  17  Gratt.  124;  Garrett  v.  Hutch- 
inson, 86  Va.  872,  11  S.  E.  406. 

(4)   Property  of  Tenant. 

Form  of  Action. — An  action  upon 
the  case,  for  consequential  damages,  is 
the  proper  remedy  against  the  sheriff 
for  levying  an  execution  upon  the  prop- 
erty of  the  plaintiff's  tenant,  without 
paying  him  a  year's  rent.  Byrd  v. 
Cocke,  1  Wash.  232.  See  also,  Taylor 
V,  Rainbow,  2  Hen.  &  M.  423,  441; 
Crawford  v.  Jarrett,  2  Leigh  630.  See 
also,  the  title  LANDLORD  AND 
TENANT,  vol.  9,  p.  148. 

An  action  of  debt  will  not  lie  against 
a  sheriff  for  levying  an  execution  upon 
the  property  of  the  plaintiff's  tenant, 
without  paying  him  a  year's  rent. 
Byrd  v.  Cocke,  1  Wash.  232.  See  also, 
Taylor  v.  Rainbow,  2  Hen.  &  M.  423, 
441. 

(6)  Measure  of  Damages. 

In  an  action  of  trespass  against,  a 
sheriff  for  the  wrongful  seizure  and 
sale  of  property,  the  measure  of  dam- 
ages, in  the  absence  of  malice  or  bad 
faith  on  the  part  of  the  sheriff,  is  the 
value  of  the  property.  In  such  case 
the  damages  ought  not  to  be  vendict- 
ive.  Anderson  v.  Fox,  2  Hen.  &  M. 
245. 

Property  of  Tenant  without  Paying 
Year's  Rent.— Sec  the  title  LAND- 
LORD AND  TENANT,  vol.  9,  p.  148. 

Property  Sold  and  Proceeds  Paid  to 
Claimant. — Where  in  an  attachment 
against  B.  the  property  of  A.  is  taken, 
and  being  perishable,  is  sold  under  an 
order  of  the  court  and  afterwards  the 


proceeds  of  sale  are  paid  to  A,  A.  may 
recover  the  difference  between  the 
value  of  the  goods,  at  the  time  they 
were  taken  under  the  attachment,  and 
the  amount  of  the  proceeds  of  sale 
from  the  sheriff  and  his  sureties. 
Sangster  v.  Com.,  17  Gratt.  124. 

3.  As  to  Indemnity  Bonds. 

In  GeneraL—See  the  title  INDEM- 
NITY, vol.  7,  p.  347. 

Failure  to  Give  Indemnifying  Bond 
When  Demanded. — If  the  indemnity 
bond  is  not  given  in  a  reasonable  time 
after  notice,  the  sheriff  may  refuse  to 
make  the  levy  or  restore  the  property 
if  the  levy  has  been  made.  Morgan  v. 
Hale,  12  W.  Va.  713. 

In  Huffman  v.  Leffell,  32  Gratt.  41» 
the  deputy  sheriff  refused  to  levy  on 
property  claimed  by  the  debtor  to  be 
exempt  as  homestead  until  an  indem- 
nifying bond  which  he  demanded  from 
the  creditor  was  given,  by  reason  of 
which  the  debt  was  lost.  It  was  held, 
that  the  officer  was  excusable  for  not 
levying  and  selling  under  the  circum- 
stances after  the  creditor  had  failed 
to  give  the  indemnifying  bond  de- 
manded of  him,  and  therefor  he  can 
not  recover  against  the  sheriff  and  his 
sureties,  on  his  official  bond,  the  debt 
thus  lost  by  the  failure  to  levy. 

But  see.  Sage  v.  Dickinson,  33  Gratt. 
361,  where  the  facts  were  similar  to 
those  in  the  above  case  of  Huffman  v, 
Leffell,  32  Gratt.  41,  except  that  the 
property  levied  on  was  released,  and 
no  indemnifying  bond  was  demanded 
or  required  by  the  officer;  here  he  was 
held  liable  for  the  loss  of  the  debt. 

Debts  Secured  by  Fraudulent  Deed 
— Suit  for  Benefit  of  Trustee. — A  part 
of  the  property  conveyed  in  a  deed  of 
trust  is  taken  in  execution  by  a  cred- 
itor of  the  grantor,  and  sold,  the  cred- 
itor giving  an  indemnifying  bond  to 
the  sheriff.  Afterwards  suit  is  brought 
upon  the  bond  in  the  name  of  the  sher- 
iff, for  the  benefit  of  the  trustee  in  the 
deed.  Quaere,  if  plaintiff  is  not  enti- 
tled  to    recover,    though   some   of   the 
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debts  secured  by  the  deed  are  proved 
to  be  fraudulent,  if  other  debts  secured 
by  it  are  bona  fide?     Billups  v.  Sears, 
5  Gratt.   31. 
4.  Constables. 

a.  Territorial  Extent  of  Authority. 

A  constable  is  an  officer  appointed 
for  the  whole  county,  and  though  he  is 
prohibited  by  law,  under  a  penalty, 
from  executing  warrants  and  levying 
executions  out  of  his  particular  pre- 
cinct, yet  his  official  acts  in  any  part 
of  the  county  are  valid,  and  he  and  his 
sureties  in  his  official  bond  are  respon- 
sible therefor.  M'Neale  v.  Governor, 
3   Gratt.   299. 

b.  Power  to  Execute. 

Process  Directed  to  Sheriff. — Unless 
the  office  of  coroner  is  vacant,  or  the 
incumbent  under  disability,  a  consta- 
ble can  not  lawfully  serve  a  process 
directed  to  the  sheriff.  Such  is  no  le- 
gal service,  and  should  be  quashed. 
Code,  §§  893,  895,  and  §  3224.  An- 
drews V,  Fitzpatrick,  89  Va.  438,  16  S. 
E.  278. 

An  execution  issued  upon  a  judg- 
ment by  a  justice  of  the  peace,  from 
the  court  of  a  county  or  corporation, 
can  not  be  served  by  a  constable,  ex- 
cept in  the  city  of  Richmond.  Stokes 
V.  Perkins,  4  Rand.  356. 

c.  As  to  Indemnifsring  Bonds. 

A  constable  is  not  authorized  by  § 
25  of  the  act  concerning  executions  to 
take  the  indemnifying  bond  there  pre- 
scribed, when  he  levies  an  execution 
issued  by  a  single  magistrate  on  a  judg- 
ment for  a  small  debt.  Martin  v. 
Sturm,  5  Rand.  693. 

d.  Constables'  Receipts. 

(1)  Receipt  as  Evidence. 

See  post,  "Actions  against  Consta- 
bles and  Sureties,"  IX,  L,  6,  b,   (3). 

(2)  Indication  of  Official  Character. 
The  fact  that  the  receipt  of  the  con- 
stable was  signed  in  his  official  charac- 
acter,  must  appear  in  some  way  on 
the  face  of  the  paper  itself.  Smith  v. 
Governor,  2  Rob.  229.  See  also,  Mc- 
Keale  v.  Governor,  3  Gratt.  299.     See  I 


post,  '^Actions  against   Constables  and 
Sureties,"  IX,  L,  6,  b,  (3). 

A  receipt  of  a  constable  for  such 
claims  as  are  properly  placed  in  a  con- 
stable's hands,  to  be  collected  accord- 
ing to  law,  signed  by  him,  with  initials 
appended  to  his  name,  which  stand  for 
constable  of  his  county,  sufficiently  in- 
dicate the  official  character  of  the  re- 
ceipt. M'Neale  v.  Governor,  3  Gratt. 
299;  Elliott  V.  Sutor,  3  W.  Va.  37,  42. 

E.  COLLECTION,  CUSTODY  AND 
PAYMENT   OF   MONEY. 

1.  Right  to   Purchase   Debt   Held  for 

Collection. 
If  he  acts  in  good  faith,  a  sheriff 
may  purchase  a  debt  in  his  hands  for 
collection  by  execution.  Rhea  v.  Pres- 
ton, 75  Va.  757;  Clevinger  v.  Miller, 
27   Gratt.   740. 

2.  Time  When  Officer  Must  Account. 
For    Clerk's    Tickets.— If    a    clerk's 

tickets  be  delivered  after  1st  of  June 
in  any  year,  to  sheriff  or  marshal  for 
collection,  he  is  not  bound  to  account 
for  them  on  1st  of  November  follow- 
ing, nor  before  1st  of  November  in  the 
next^ear.  Coplin  v.  M'Calley,  1  Leigh 
280,  19  Am.  Dec.  748. 
8.  Taxes,  Levies,  etc. 

See  ante,  "Settlements  with  Auditor, 
County   Court,   etc,"   VII,    C,  3. 
4.  Officers'  Fee  Bills. 

See  ante,  "Time  When  Officer  Must 
Account,"    VII,    E,   2;    post,   "Consta- 
bles," VII,   E,  7. 
6.  Money  Collected  on  Executions,  etc. 

See  ante,  "As  to  Levy  and  Satisfac- 
tion of  Execution,"  VII,  D,  2,  e. 

6.  As  Public  Administrator. 

See  ante,  "As  Public  Administrator," 
VII,  B. 

7.  Constable. 

"Section  148,  ch.  50,  Code,  makes  a 
constable's  bond  answer  for  'any  claim 
entrusted  to  him'  to  sue  upon  or  col- 
lect." State  V.  Barnes,  52  W.  Va.  85, 
43  S.  E.  131. 

Tax  Bills  and  Officer's  Fee  Bills.— 
A  constable's  bond  does  not  answer  for 
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tax  bills  once  in  the  hands  of  a  sheriff 
for  collection,  and  accounted  for  by 
him,  which  he  has  put  into  the  consta- 
ble's hands  for  collection,  unless  those 
owing  the  same  have  promised  the 
sheriff  to  pay  them.  Otherwise  as  to 
officers'  fee  bills.  Sta^e  v,  Barnes,  52 
W.   Va.   85,   43   S.   E.   131. 

''As  to  taxes,  a  constable  could  not 
levy  them,  because  the  statute  gives 
the  sheriff  that  power  by  Code,  ch. 
220.  Section  23  only  gives  a  consta- 
ble such  power  in  case  of  delinquent 
taxes  put  in  his  hands  by  the  auditor. 
The  constable  could  not  sue  on  them, 
unless  a  promise  to  pay  to  the  sher- 
iff is  made  by  the  taxpayer.  Hinch- 
man  v.  Morris,  29  W.  Va.  673,  2  S.  E. 
863."  State  v.  Barnes,  52  W.  Va.  85, 
43  S.  E.  131. 

A  tax  bill,  which  the  taxpayer  has 
promised  the  sheriff  to  pay,  being  a 
cause  of  action,  is  a  "claim"  under  § 
48,  ch.  50,  W.  Va.  Code,  1899,  which  is 
collectible  by  suit  before  a  justice. 
State  V.   Barnes,  52  W.  Va.   85,  43   S. 

E.  131.  See  post,  "Actions  against 
Constables  and  Sureties,"  IX,  L,  6, 
b,   (3). 

8.  Default  for  Fines  Collected— Inter- 
est and  Damages. 
Where  the  default  of  the  sheriff,  or 
other  officer,  responsible  for  fines  col- 
lected, took  place  before  the  20th  of 
February,  1812,  judgment  ought  not  to 
be  rendered  for  interest,  at  the  rate  of 
fifteen  per  centum  per  annum;  but  for 
five  per  centum  damages,  and  five  per 
centum  per  annum  interest,  on  the 
whole  amount,  as  in  the  case  of  public 
taxes.  Segouine  v.  Auditor,  4  Munf. 
398. 

F.  IN    REGARD    TO    JAILS    AND 
PRISONERS. 

1.  In  General. 

See   the   titles    ESCAPE,   vol.    5,   p. 
137;    PRISONS    AND    PRISONERS, 
vol.   11,  p.   353. 
8.  As  to  Escapes. 

See  the  title  ESCAPE,  vol.  5,  p.  137. 
See  also,  the  title  TRESPASS. 


G.  ASSESSMENTS  ON  OFFICE. 

Act  Constitutional. — The  act  of  June 
7,  1852,  sess.  acts  of  1852,  p.  12,  au- 
thorizing assessments  in  certain  cases 
on  the  office  of  sheriff  for  the  purpose 
of  the  county,  is  not  unconstitutional. 
Gilkeson  v,  Frederick  Justices,  13 
Gratt.   577. 

Assessments  on  Sheriff  of  Frederick 
County. — An  assesment  of  $400  upon 
the  sheriff  of  Frederick  county,  laid 
on  the  4th  of  October,  and  to  be  paid 
on  the  1st  of  February  following,  is 
not  in  violation  of  the  act  of  1852. 
Sess.  acts,  1852,  p.  12.  Gilkeson  v. 
Frederick  Justices,  13   Gratt.  577. 

Time  of  Pasrment.— If  the  time  of 
payment  fixed  by  the  court  was  in- 
consistent with  the  act,  that  would  not 
render  the  assessment  void;  but  it 
would  be  corrected  as  to  the  time  of 
payment.  Gilkeson  v,  Frederick  Jus- 
tices, 13   Gratt.   577. 

H.     WHEN     SHERIFF     HOLDS 
OVER. 

See  ante,  "As  Public  Administrator," 
VII,  B;  post,  "Where  Sheriff  Holds 
Over,"  VIII,  E,  9 

1.  AFTER  EXPIRATION  OF  TERM 

OR  REMOVAL. 

In  General. — Many  of  the  duties  of 
a  sheriff  are  to  be  performed  after  he 
has  ceased  to  hold  office.  Ballard  v. 
Thomas,  19  Gratt.  14.  See  also,  Tyree 
V.  Wilson,  9  Gratt.  59,  58  Am.  Dec. 
213. 

The  sureties  of  the  sheriff  are  as 
much  liable  for  his  a'cts  and  defaults 
in  the  execution  of  these  duties,  after 
he  is  out  of  office  as  while  he  is  in  it. 
The  undertaking  of  the  sureties  is  en- 
tire, that  he  shall  faithfully  perform 
his  duties,  and  it  is  immaterial  when 
the  acts  or  defaults  in  respect  to  them 
took  place.  Ballard  v.  Thomas,  19 
Gratt.  14;  Tyree  v,  Wilson,  9  Gratt. 
59,  58  Am.   Dec.  213. 

Completion  of  Execution  Levied  be- 
fore Expiration  of  Temu — See  ante, 
"After  Expiration  of  Office,"  VII,  D, 

2,  e,   (6). 
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As  to  Taxes,  Levies,  etc^  after  Re- 
movaL — See  ante,  "Responsibility  to 
County  Creditors,"  VII,  C,  4,  b;"Duty 
to  Pay  Over  to  Successor,"  VII,  C,  5. 

As  a  PuWc  Administrator. — See  the 
title  EXECUTORS  AND  ADMINIS- 
TRATORS, vol.  5,  p.  507.  See  ante, 
"As  Public  Administrator,"  VII,  B. 

Pajrment  of  Money  D«e  County 
Court— See  post,  "Necessity,"  IX,  I,  1. 

Power  of  Deputy. — A  deputy  sheriff 
has  authority  to  act  after  the  term  of 
office  of  the  sheriff  is  ended,  in  the 
completion  of  duties,  the  execution  of 
which  was  commenced  during  the 
term,  unless  the  authority  is  revoked 
or  the  sheriff  dies.  Tyree  v,  Wilson, 
9  Gratt.  59,  58  Am.  Dec.  213;  Ballard 
V.  Thomas,  19  Gratt.  14.  This  principal 
has  also  been  recognized  and  acted 
upon  in  the  cases  of  Dabney  v.  Smith, 
5  Leigh  13;  Douglass  v.  Stufnps,  5 
Leigh  392;  Tyler  v.  Nelson,  14  Gratt. 
214,  221;  Mosby  v.  Mosby,  9  Gratt.  584, 
601;  Hudson  v.  Burwell,  1  Va.  Dec. 
364.  See  ante,  "As  Public  Administra- 
tor," VII,  B;  "After  Expiration  of  Of- 
fice," VII,  D,  2,  e,  (6). 

J.  DE  FACTO  SHERIFFS. 

See  ante,  "As  Public  Administrator," 
VII,  B;  post,  "Acts  of  a  De  Facto 
Sheriff,"  VIII,  E,  1,  b,  (2). 

A  sheriff  de  facto  is  bound  for  his 
acts  as  such,  in  like  manner  as  if  he 
were  sheriff  de  jure.  Monteith  v. 
Com.,  15  Gratt.  172. 

He  who  is  de  facto  sheriff,  and  as 
such  collects  the  taxes,  and  performs 
the  other  duties  of  the  office,  is  liable 
for  the  amount  of  those  taxes,  and  all 
other  moneys  collected  by  him  by  vir- 
tue of  his  office,  and  for  all  breaches 
of  his  duty  as  sheriff.  Douglass  v. 
Stumps,  5  Leigh  392.  See  also,  Com. 
V.  Fairfax,  4  Hen.  &  M.   208. 

"If  a  sheriff  acts  as  such  for  the 
second  year,  without  giving  a  new 
bond,  or  taking  a  new  oath  of  office,  it 
will  not  lie  in  his  mouth,  nor,  as  I  sup- 
pose, in  that  of  his  deputy  acting  under 
him,    to    say    he  was    not    sheriff,    al- 


though the  sureties  will  not  be  bound 
for  his  acts  in  the  second  year.  I  ap- 
prehend, that  it  is  not  competent  for 
the  sheriff  or  deputy,  acting  as  such 
de  facto,  to  say  they  are  not  such  de 
jure.  Lane  v,  Harrison,  6  Munf.  571, 
573."  Munford  v.  Overseers,  2  Rand. 
313.  See  ante,  "Interpretation  and  Ef- 
fect of  Recitals,"  VII,  A,  4,  d,  (3). 

VIIL  Official  Bonds. 

A.  NUMBER     OF     BONDS       RE- 
QUIRED  OF   SHERIFF. 

For  a  history  of  the  number  of  bonds 
required  of  sheriffs  at  various  times, 
see  State  v.  Hill,  17  W.  Va.  452,  460. 
See  ante,  "Qualifying,"  IV. 

B.  EXECUTION  AND  APPROVAL. 
1.  Necessity. 

"Failure  to  Execute  in  Time.** — See 

post,  "Time  of  Taking  and  Approval," 
VIII,  B,  3. 

Failure  to  Approve  Bond. — The  fail- 
ure of  a  constable  to  obtain  an  ap- 
proval of  his  official  bond  as  required 
by  statute  does  not  affect  his  liability 
or  that  of  his  sureties,  if  it  was  other- 
wise legally  executed,  and  delivered. 
State  V.  Proudfoot,  38  W.  Va.  736,  18 
S.  E.  949. 

P.  was  duly  appointed  a  constable  of 
Jackson  county,  and,  in  pursuance  of 
an  order  of  the  county  court  of  said 
county,  directing  that  he  should  not 
transact  any  business  as  such  constable 
until  he  should  file  his  bond  as  such 
constable  in  the  penalty  of  $5,000,  con- 
ditioned according  to  law,  to  be  ap- 
proved by  the  clerk  of  said  court,  he 
executed  a  bond  conditioned  ac- 
cording to  law,  in  the  penalty 
aforesaid,  with  two  sureties,  who, 
with  him,  acknowledged  said  bond 
before  said  clerk,  and  left  it  for 
record,  and  he  thereupon  took  the  oath 
of  office,  and  entered  upon  his  duties 
as  constable.  In  a  suit  upon  such  bond 
against  P.  and  his  sureties  for  failure 
to  pay  over  money  collected  by  him  as 
such  constable,  said  sureties  are  not 
relieved  from  Kability  for  the  default 
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of  their  principal  by  reason  of  the  fact 
that  said  bond  was  not  approved  by 
the  county  court.  State  v.  Proud- 
foot,  38  W.  Va.  736,  18  S.  E.  949. 

d.  Requisites. 

Acknowledgment  in  Court  —  Ne- 
cessity.— It  is  not  necessary  .that  the 
sureties  of  a  sheriff  in  his  official  bond 
should  acknowledge  the  same  in  court. 
Board  of  Supervisors  v.  Dunn,  27 
Gratt.  608;  Calwell  v.  Com.,  17  Gratt. 
391;  Vaughn  v.  Com.,  17  Gratt.  386. 

A  sheriff^s  official  bond  may  be  ac- 
knowledged by  the  sureties  in  court  or 
its  execution  out  of  court  may  be 
proved  by  witnesses.  Board  of  Super- 
visors V.  Dunn,  27  Gratt.  608;  Calwell 
V.  Com.,  17  Gratt.  391.  See  also, 
Vaughn  v.  Com.,  17  Gratt.  386. 

There  is  no  statute  or  rule  of  law  re- 
quiring proof  of  the  execution  of  a 
sheriff's  official  bond  by  the  sureties 
out  of  court  to  be  adduced  by  the  time 
the  bond  is  received  by  the  court. 
Board  of  Supervisors  v.  Dunn,  27  Gratt. 
608.  See  also,  Calwell  v.  Com.,  17 
Gratt.  391;  Vaughn  v.  Com.,  17  Gratt, 
386. 

With  or  without  proof  that  a  sher- 
iffs official  bond  was  executed  out  of 
court  by  the  sureties,  the  parties  who 
had  actually  signed  will  be  bound  by 
the  deed.  Board  of  Supervisors  v. 
Dtinn,  27  Gratt.  608. 

Execution  in  Pursuance  of  Statute. — 
An  action  can  not  be  maintained  on  a 
sheriffs  bond  which  is  not  taken  pur- 
suant to  law,  or  the  act  of  assembly  in 
such  case  made  and  provided.  Stuart 
V.  Lee,  3  Call  421.  See  also,  Winslow 
V,  Com.,  2  Hen.  &  M.  459,  463;  Mon- 
teith  V.  Com.,  15  Gratt.  172,  186;  Gib- 
son V,  Beckham,  16  Gratt.  321,  330; 
Porter  v,  Daniel,  11  W.  Va.  250,  256; 
Branch  v.  Com.,  2  Call.  510. 

Taken  under  Expired  Statute — EfiFect 
as  to  Sureties. — Bond  given  by  a  sher- 
iff, through  mistake,  for  the  taxes  im- 
posed under  an  expired  law,  will  not 
bind  the  sureties,  for  those  of  the  true 
year.     Branch  v.  Com.,  2  Call  510. 


Parties  Whose  Names  Not  in  Body 
of  Instrument.— The  fact  that  the 
names  of  two  of  the  parties  who  exe- 
cuted and  acknowledged  a  sheriff's 
bond,  were  not  in  the  body  of  it,  does 
not  invalidate  it  as  to  them.  Board  of 
Supervisors  v.  Dunn,  27  Gratt.  608. 

3.  Time  of  Taking  and  Approval 

a.  Failure  to   Give  in  Time  Required 

by  Law. 
Where  a  sheriff,  who  was  regularly 
elected,  failed  to  qualify  by  giving 
bond  in  the  proper  time,  but  entered 
regularly  upon  the  duties  of  his  office, 
he  is  a  de  facto  officer,  if  not  de  jure, 
and  as  such  is  liable  for  his  acts.  Mon- 
teith  V.  Com.,  15  Gratt.  172.  See  ante, 
"De  Facto  Sheriffs,"  VII,  J. 

b.  Statute  Passed  Prior  to  New  Consti- 

tution. 
A  sheriff  for  Wood  county  was 
elected  on  the  22d  day  of  August,  1872, 
the  day  our  present  constitution  went 
I  into  effect,  for  the  term  of  four  years, 
I  commencing  on  the  first  day  of  Jan- 
uary, 1873;  and  on  the  25th  day  of  Oc- 
tober, 1872,  he  executed  his  official 
bond,  the  condition  of  which  was  to 
faithfully  discharge  the  duties  of  his 
office.  This  bond  was  signed  by  the 
sheriff  elect  and  nine  securities,  and 
was  taken  before  and  approved  by  the 
judge  of  Wood  county,  elected  under 
the  former  constitution,  and  who  by 
the  new  constitution  was  continued  in 
office  till  January  1,  1873.  Held,  this 
bond  was  properly  taken  before  the 
legislature  under  the  new  constitution 
had  passed  any  statute  in  reference  to 
the  giving  of  the  bond.  State  v.  Hill. 
17  W.  Va.  452. 

It  ^was  properly  approved  by  the 
judge  of  the  circuit  court  of  Wood, 
pursuant  to  a  statute  passed  prior  to 
the  adoption  of  the  new  constitution. 
State  V.  Hill,  17  W.  Va.  452. 

4.  Evidence. 

Record  as  Evidence  of  Execution. — 
Where,  upon  the  qualification  of  the 
sheriff,  the  record  of  the  court  shows 
that  he  entered  into  and  acknowledged 
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the  bond,  with  certain  persons  as  his 
securities  in  the  absence  of  fraud,  the 
record  of  the  court  is  conclusive  to  es- 
tablish the  due  execution  of  the  bond 
by  all  the  parties  whose  names  appear 
upon  it.  Calwell  v.  Com.,  17  Gratt.  391; 
Vaughn  v.  Com.,  17  Gratt.  386.  See 
also,  Quinn  v.  Com.,  20  Gratt.  138,  144; 
Stuart  V.  Com.,  91  Va.  152,  155,  21  S. 
E.  246;  Burley  v.  Weller,  14  W.  Va. 
264. 

The  record  of  the  county  court 
states  that  F.,  a  sheriff,  who  had  been 
required  to  give  a  new  bond,  this  day 
appeared  in  court  and  executed  and 
acknowledged  such  new  bond,  and  the 
security  thereto  being  considered  suffi- 
cient by  the  court,  the  same  is  ordered 
to  be  certified.  In  the  absence  of 
fraud,  this  record  is  conclusive  that  the 
bond  was  properly  executed;  and  evi- 
-dence  will  not  be  admitted  to  contra- 
•dict  it.  Vaughn  v.  Com.,  17  Gratt. 
386. 

Upon  the  qualification  of  a  sheriff  the 
record  of  the  county  court  after  recit- 
ing his  election,  states,  "that  he  ap- 
peared in  court  and  took  the  several 
oaths  prescribed  by  law,  and  entered 
into  and  acknowledged  a  bond  in  the 
penalty  of  $60,000  with  (naming  ten 
persons)  his  securities,  conditioned, 
etc.  In  the  absence  of  fraud  the  re  :- 
-ord  is  conclusive  that  the  bond  was 
properly  executed  by  the  parties  whose 
names  are  to  it."  Calwell  v.  Com.,  17 
Oratt.  391. 

Evidence  of  Fraud  Insufficient. — In 
Calwell  V.  Com.  17  Gratt.  391,  it  was 
"held,  upon  issue  on  the  plea  of  non  est 
factum,  by  C,  one  of  the  parties  to  the 
l>ond,  that  proof  that  his  name  is  not 
in  his  handwriting,  but  in  that  of  H.. 
T»nother  party;  that  C.  was  not  at  the 
'•ourthouse  the  day  the  bond  was 
taken,  but  was  at  his  home  ten  miles 
off;  that  on  the  day  before  the  bond 
was  taken  he  asked  H.  who  would 
sign  it,  and  being  told  that  D.  with 
others  would  sign  it,  he  told  F.  if  D. 
signed  it  H.  might  sign  it  for  h».m,  but 
D.  did  not  sign  it,  is  not  sufficient  to 


outweigh  the  record,  and  sustain  the 
defense. 

Conditional  Execution. — Upon  a  no- 
tice to  a  sheriff  and  his  sureties  of  a 
motion  against  th<;m  for  his  failure  to 
account  for  taxes,  they  appear  and  asJc 
for  a  rule  upon  the  attorney  for  the 
commonwealth  to  show  such  cause 
why  the  record  of  the  bond  of  the 
sheriff  should  not  be  amended,  cor- 
rected, or  vacated;  anJ  several  ot  ihc 
sureties  file  affidavits,  m  which  each 
states  the  grounds  on  which  l^e  relies, 
to  show  he  is  not  bound  by  the  bond. 
One  says  he  signed  on  condition  that 
other  persons  should  sign.  Another 
says  he  signed  the  bond,  but  never  ac- 
knowledged or  delivered  it,  and  after 
signing  he  determined  not  to  acknowl- 
edge it.  Another  says  he  acknowledged 
it  in  court,  on  condition  that  aM  the 
parties  who  signed  would  acknowledge 
it.  In  fact,  the  defendants  had  either 
acknowledged  the  bond  before  a  jus- 
tice; and  none  of  these  condition-;  ap- 
peared on  the  record  or  bond,  or  were 
made  known  to  the  court.  These 
affidavits  present  no  ground  for  the  re- 
lease of  the  parties  or  for  the  rule. 
Board  of  Supervisors  v.  Dunn,  27. 
Gratt.  608. 

C.  CONDITIONS  AND  RECITALS. 
1.  To  Whom  Payable. 

The  proper  obligee  in  the  sheriff's 
bond  is  the  commonwealth.  Bibb  v. 
Cauthorne,  1  Wash.  91. 

Bond  Properly  Made  PayaUe  to  the 
Governor. — Under  the  ordinance  of 
convention,  and  the  act  of  1782,  the 
sheriff's  bond  was  properly  made  pay- 
able to  the  governor.  Branch  v.  Ran- 
dolph, 5  Call  546.  See  also.  Branch 
V,  Com.,  2  Call  510. 

Failure  to  Comply  with  Statute-^ 
Effect. — In  the  obligatory  pare  of  the 
sherifFs  bond,  the  obligors  acknowl- 
edged themselves  to  be  held  and  firmly 
bound  to  the  commonwealth  of  Vir- 
ginia, in  a  certain  sum,  for  the  pay- 
ment of  which,  to  the  treasurer  of  the 
said  commonwealth,  they  bound  them* 
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selves,  etc^  the  condition  was,  if  the 
said  sheriff  should  well  and  truly  col- 
lect and  account  for  certain  taxes,  etc., 
attd  pay  the  same  to  the  treasurer  of 
tlus  commonwealth,  for  the  use  of  the 
said  commonwealth,  then,  etc.,  :his  was^ 
li«ld  to  be  a  good  bond,  and  a  judg- 
ment in  an  action  of  debt  thereon  was 
sustained.  Winslow  v.  Com.,  2  Hen.  & 
M.  459.  See  qusre  in  Branch  v.  Com., 
2  Call  510. 

The  cases  of  Bibb  v,  Cauthorne,  1 
Wash.  91,  and  Branch  v.  Randolph,  5 
Call  546,  Oct.  1805,  MSS.,  overrule  the 
objection  to  this  bond  as  standing  in 
the  name  of  the  commonwealth,  in- 
stead of  being  payable  "to  the  treas- 
urer; if,  indeed  it  be  not  substantially 
so  payable,  as  appears  by  the  solven- 
Aim.  In  the  former  case  the  bond 
was  precisely  like  the  present  as  to 
the  point* in  question;  in  the  latter  the 
bond  was  payable  to  the  governor  in- 
stead of  the  treasurer.  That  bond  was 
dated  in  May,  1784,  and  was  held  good, 
notwithstanding  that  the  act  of  1781, 
speaks  of  the  bond  as  being  payable  to 
the  treasurer;  and  that  the  act  of  1792, 
first  expressly  made  the  sheriff's  bonds 
payable  to  the  governor.  These  pro- 
ceeded upon  the  ground  that  the  acts 
of  1748,  and  1755,  making  the  sheriff's 
bonds  payable  to  the  king,  as  also  the 
ordinance  of  convention  of  1776,  were 
still  in  force,  and  governed  the  con- 
struction of  the  question.  Winslow  v. 
Com.,  2  Hen.  &  M.  459. 

Bond  Directed  to .  Be  Paid  to  Jus- 
tices Made  Payable  to  Governor. — If 
an  act  of  assembly  directs,  that  a  bond 
shall  be  payable  to  the  justices,  and 
that  the  penalty  shall  be  £1,000;  if  the 
bond  be  taken  payable  to  the  governor, 
and  the  penalty  be  £10,000,  and  a  suit 
thereon  is  brought  by  a  succeeding 
grovernor  for  the  benefit  of  a  party  in- 
jured, it  can  not  be  sustained.  Stuart 
V,  Lee,  8  Call  421. 

8.  Construction  of  Conditions. 

Words  "During  His  Continuance  in 
OAce."— -'In  the  case  of  Com.  v.  Fair- 


fax, 4  Hen.  &  M.  308,  it  was  decided 
that  though  a  person  might  be  con- 
tinued in  the  office  of  sheriff  for  two 
successive  years,  an  annual  nomination, 
appointment  and  bond  were  necessary; 
and  that  the  words,  'during  his  contin- 
uance in  office,'  inserted  in  the  bond 
executed  the  first  year,  had  reference 
to  the  actual  duration  of  the  office  by 
virtue  of  the  appointment  under  which 
the  bond  was  taken."  Cecil  v.  Early, 
10  Gratt.  198.  See  also,  Munford  v. 
Rice,  6  Munf.  81;  Royster  v,  Leake,  2 
Munf.  280. 

Superfluous  Words  Eliminated  and 
Ignored. — A  bond  of  a  sheriff  provided 
for  the  faithful  discharge  of  his  duties 
as  sheriff,  and  that  he  "shall  account 
for  and  pay  over  all  money  that  shall 
come  to  his  hands  for  school  purposes 
for  the  year  1893,  as  provided  in  §  46» 
ch.  45,  of  the  Code."  The  words  and 
figures  "for  the  year  1893"  will  be 
eliminated  and  ignored,  and  the  bond 
held  to  cover  school  money  received  by 
the  sheriff  in  any  year  of  his  term. 
State  V.  McGuire,  46  W.  Va.  328,  33  S. 
E.   313. 

Condition  for  Accounting  and  Pay- 
ing Over,  etc..  Omitted. — ^There  should 
at  that  time  (the  25  day  of  October, 
1872)  though  not  now,  have  been  prop- 
erly added  to  the  condition  of  the  bond 
as  taken,  the  condition  "for  accounting 
for  and  paying  over,  as  required  by 
law,  all  money  which  might  come  into 
his  hands  by  virtue  of  his  said  office  of 
sheriff,"  as  was  then  required  by  law; 
but  its  omission  did  not  vitiate  the 
bond,  nor,  as  the  statute  law  then  was, 
change  the  meaning  or  effect  of  the 
bond.  State  v.  Hill,  17  W.  Va.  452. 
3.  Effect  of  Recitals  as  Estoppel. 

See  post,  "Acts  of  De  Facto  Sheriff,'" 
VIII,  E,  1,  b,  (2). 

D.   REQUIRING  NEW    OR   ADDI- 
TIONAL BOND. 

See  post,  "Where  New  or  Additional 
Bond  Given,"  VIII,  E,  6. 

Effect  of  Failure  to  Give.— The  office 
of  sheriff  may  be  declared  vacant  for 
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failure  on  the  part  of  the  sheriff  to 
giTe  a  new  or  additional  bond  when  so 
required  by  the  county  court.  State  v. 
Shank,  36  W.  Va.  223,  14  S.  E.  1001. 
See  also,  the  title  QUO  WARRANTO, 
vol.  11,  p.  527. 

Notice  of  Requirement. — ^Where  a 
sheriff  has  been  regularly  elected,  and, 
having  qualified  and  given  bond  as  re- 
quired by  law,  has  assumed  the  duties 
of  his  office,  such  office  can  not  be  de- 
clared vacant  by  the  county  court, 
under  §  20,  of  chapter  10,  of  the  Code, 
for  failure  to  give  a  new  or  additional 
bond  to  that  already  given,  when  so  re- 
quired by  said  court,  until  he  is  no- 
tified of  such  requirement.  State  v. 
Shank,  36  W.  Va.  223,  14  S.,  E.  1001. 

Service  of  such  notice  will  not  be 
sufficient  to  authorize  the  court  to  de- 
clare such  office  vacant  for  failure  to 
comply  with  such  requirement,  if  the 
same  is  delivered  to  such  sheriff  when 
he  is  non  compos  mentis  or  insane. 
State  V.  Shank,  36  W.  Va.  223,  14  S. 
E.  1001. 

E.  LIABILITY   OF  SURETIES. 
1.  Acts  or  Defaults  within  Scope   of 
Authority  or  Duty. 

a.  General  Rule. 

"  *As  a  general  rule,  the  sureties  of 
a  sheriff  or  constable  are  only  liable 
for  such  of  his  acts  or  defaults  as  are 
within  the  scope  of  his  authority  or 
duty  as  such  officer.*  2  Brandt,  Surety, 
§  565."  State  v.  Barnes,  52  W.  Va.  85, 
43  S.  E.  131. 

Sureties  for  a  sheriff  or  constable  are 
not  liable  for  failing  to  do  any  acts 
which  the  law  does  not  require  him  to 
do.  Throop,  Pub.  Off.,  §  230.  The 
bond  is  not  good  for  taxes  collected 
which  the  officer  is  not  by  law  author- 
ized to  collect.  State  v,  Barnes,  52  W. 
Va.  85,  43  S,  E.  131. 

b.  Acts  Done  Colore  Officii 
(1)  In  General 

A  sheriff  and  his  sureties  are  liable 
for  the  acts  of  such  sheriff  done  colore 
officii.     Lucas  v,  Locke,  11  W.  Va.  81. 


(S)  Acts  of  a  De  Facto  Sheriff. 

M.  is  elected  sheriff  of  S.  im  May, 
1854,  and  gives  bond  as  such.  In  July» 
1856,  he  gives  bond  under  the  act  of 
March  15th,  1856,  extending  the  time 
for  which  sheriffs  should  hold  office,  to 
January  1st,  1857.  In  May,  1856,  he  is 
re-elected  sheriff  for  a  regular  term  of 
two  years  commencing  the  1st  of  Jan- 
uary, 1857;  but  he  does  not  give  his 
official  bond  under  that  election  within 
sixty  days  from  his  election  nor  until 
the  12th  of  January,  1857,  when  it  is 
executed  by  himself  and  his  sureties. 
This  bond  recites  his  election  for  two 
years  from  the  first  of  January,  1857,  is 
acknowledged  in  open  court  and 
ordered  to  be  recorded;  and  M.  is  per- 
mitted by  the  court  to  qualify  as  sher- 
iff and  act  as  such.  It  was  held,  that, 
being  a  sheriff  de  facto  if  not  sheriff 
de  jure,  the  sureties  of  M.  in  his  last 
bond  are  estopped  by  the  recitals 
thereof,  from  saying  M.  was  not  sher- 
iff, and  the  bond  is  binding  upon  them. 
Monteith  v.  Com.,  15  Gratt.  172. 

M.  having  professed  to  enter  upon 
his  office  and  act  under  his  last  elec- 
tion, it  can  not  be  held  that  he  con- 
tinued to  hold  over  and  act  under  his 
first  election,  on  the  ground  that  his 
successor  had  not  qualified,  so  as  to 
subject  his  sureties  in  the  previous 
bonds.  Monteith  v.  Com.,  15  Gratt. 
172;  State  v.  Proudfoot,  38  W.  Va. 
736,  18  S.  E.  949.  See  ante,  "De  Facto 
Sheriffs,"  VII,  J. 
8.  Liabilities  Included  in  General  Bond. 

"The  sheriffs  general  bond  covers 
all  his  liabilities  not  included  in  his 
special  bond.  Board  of  Education  v. 
Rader,  42  W.  Va.  178,  24  S.  E.  680.*' 
State  V.  Poling,  44  W.  Va.  312,  28  S. 
E.  930. 

State  and  County  Taxes.— The  gen- 
eral bond  of  a  sheriff  is  liable  for  alt 
state  and  county  taxes  levied  for  any 
purposes  by  state  and  county  au- 
thority. State  V,  Poling,  44  W.  Va. 
312,  28  S.  E.  930. 

Poor  Rates.— Where  it  is  the  official 
duty  of  the  sheriff  to  collect  the  poor 
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rates,  the  sureties  in  his  official  bond 
are  responsible  for  them.  Munford  v. 
Overseers,  2  Rand.  313. 

Defaults  Committed  under  Special 
School  Bond. — It  was  the  duty  of  the 
•county  court,  under  §  46,  ch.  77,  acts, 
1877,  to  require  the  sheriff  elect,  in 
1880,  before  entering  upon  the  dis- 
charge of  the  duties  of  his  office,  to 
give,  in  addition  to  his  bond  as  col- 
lector of  the  state  and  county  taxes,  a 
special  bond,  approved  security,  in  a 
penalty  equal  to  double  the  amount  of 
school  money  which  might  probably 
come  into  his  hands  for  school  pur- 
poses during  his  term  of  office,  and 
such  special  bond  was  for  the  purpose 
of  completely  securing  the  school 
funds;  and  the  securities  on  the 
former  general  bond  can  not  be  held 
liable  for  any  default  committed  by 
such  sheriff  under  special  school  bond. 
Board  of  Education  v.  Rader,  42  W. 
Va.  178,  24  S.  E.  680;  Board  of  Educa- 
tion V.  Rader,  42  W.  Va.  182,  24  S.  E. 
682.  See  also,'  State  v.  Hill,  17  W.  Va. 
452.  See  post,  "Special  Bond  for 
School  Fund,"  VIII,  E,  3. 

8.  Special  Bond  for  School  Funds. 

The  additional  bond  required  of  the 
sheriff  under  §  46,  ch.  45,  Code,  covers 
all  school  funds  which  may  be  collected 
by  him,  or  come  to  his  hands  to  be 
disbursed  for  school  purposes,  includ- 
ing district  levies  and  the  distributive 
share  of  the  general  fund.  State  v. 
Poling,  44  W.  Va.  312.  28  S.  E.  930. 
See  ante,  "Liabilities  Included  in  Gen- 
eral Bond,"  VIII,  E,  2. 

4.  Duties  Imposed  Subsequent  to  En- 
actment of  Statute  Requiring  Bond. 

It  would  seem  that  the  case  of  State 
7'.  Hill,  17  W.  Va.  452,  is  within  the 
rule  that  when  a  statute  requires  a 
bond  from  a  sheriff  for  the  faithful 
discharge  of  his  duties,  and  a  new  duty 
is  attached  to  the  office  by  statute,  such 
bond  given  subsequently  to  the  latter 
statute  embraces  the  new  duty  and  is 
a  security  for  its  performance,  unless 
^hen  the  new  duty  is  attached  a  bond 


is  required  to  be  given  specifically  for 
its  performance. 

The  sheriff  during  his  term  having 
collected  the  school  taxes  in  said 
county  for  1876,  during  that  year,  and 
having  failed  to  pay  over  the  same, 
and  not  having  given  the  additional 
bond  mentioned  in  the  act  of  Feb- 
ruary 28,  1872,  ch.  191,  of  acts,  1872,  p. 
270,  nor  the  special  bond  mentioned  in 
the  46th  section  of  ch.  123,  of  the  acts 
of  1872-73,  passed  April  12,  1873,  his 
said  sureties  in  his  said  official  bond, 
executed  on  October  25,  1872,  are  lia- 
ble for  this  delinquency  of  the  sheriff. 
State  V.  Hill,  17  W.  Va.  452. 

Chapter  83,  §  1,  of  acts  of  1870,  p. 
91,  which  went  into  effect  September 
1,  1870,  made  it  the  duty  of  the  sheriff 
to  collect  all  school  taxes  assessed  in 
his  county,  and  made  his  sureties  in 
his  general  official  bond  executed  after 
September  1,  1870,  responsible  for  the 
collection  of  such  school  taxes,  and  for 
the  proper  paying  over  of  the  same; 
and  the  said  acts  of  February  28,  1872, 
and  April  12,  1873,  did  not  relieve  the 
sheriff  from  the  duty  imposed  on  him 
by  said  act  of  1870,  to  collect  said 
school  tax  before  giving  the  additional 
bond  mentioned  in  the  acts  of  February 
28,  1872,  or  before  giving  the  special 
bond  mentioned  in  the  act  of  April  12, 
1873;  and,  therefore,  if  such  addi- 
tional or  special  bond  would  be  re- 
sponsible for  the  faithful  collecting 
and  paying  over  by  the  sheriff  of  such 
school  tax,  if  his  official  bond  was 
given  prior  to  April  12,  1873.  State  v. 
Hill,  17  W.   Va.  452. 

Quaere,  would  the  securities  be  re- 
sponsible for  such  a  delinquency  of 
the  sheriff's  official  bond,  had  it  been 
given  after  April  12,  1873?  State  v. 
Hill,  17  W.  Va.  452. 

Quaere,  if  this  additional  bond  or 
special  bond  had  been  given,  would  the 
securities  of  the  sheriff  in  his  general 
official  bond  be  responsible  for  the  de- 
linquencies of  the  sheriff  in  collecting 
and  paying  over  the  school  tax,  after 
such    additional   or   special   bond    had 
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been  given?    State  v.  Hill,  17  W.  Va. 
452. 

J5.  Duties  Imposed  Subsequent  to  Exe- 
cution of  Bond. 

Perhaps  the  weight  of  authority  may 
•establish  the  proposition  that  the  se- 
curities of  a  sheriff  upon  his  official 
bond  are  liable  for  the  faithful  per- 
formance of  all  duties  imposed  upon 
such  officers  by  law  enacted  subse- 
•quent  to  the  execution  of  the  bond, 
which  properly  belong  to,  and  come 
within  the  scope  of,  the  particular 
office,  but  not  for  those  which  have 
no  connection  with  it,  and  can  not  be 
presumed  to  have  entered  the  contem- 
plation of  the  parties  at  the  time  the 
bond  was  executed;  but  there  are  cases 
from  which  the  law  would  seem  to  be 
favorable  to  the  securities  of  the 
sheriff  under  such  circumstances.  See 
State  V.  Hill,  17  W.  Va.  452,  463. 

«.  Where    New    or    Additional    Bond 

Given, 
a.  In  General. 

See  ante,  "Requiring  New  or  Addi- 
tional Bond,"  VIII,  D. 

A  sheriff  executed  an  official  bond 
-with  security  on  July  24,  1869,  and  a 
Tiew  bond  with  other  security  on 
March  18,  1870.  The  23d  section  of  ch. 
10,  W.  Va.  Code,  p.  82,  provides  that, 
v/hen  such  new  bond  is  given,  "the  sure- 
ties in  the  former  bond  and  their  estate 
shall  be  discharged  from  all  liability 
for  any  breach  of  duty  of  such  officer 
after  that  time."  The  sureties,  there- 
fore, in  the  bond  dated  July  24,  1869, 
were  by  execution  of  the  new  bond 
-dat-ed  March  18,  1870,  expressly  dis- 
charged from  all  liability  for  a  breach 
of  duty  committed  by  the  sheriff  after 
the  execution  of  the  new  bond,  that  is, 
after  March  18,  1870.  State  v.  Wade, 
15  W.  Va.  524. 

A  breach  of  duty  by  a  sheriff  can  not 
take  place  till  the  time  the  law  re- 
quires him  to  pay  over  the  money  he 
"has  collected  has  arrived,  and,  after  the 
■collection  and  before  the  time  he  is 
required    to    pay   over   the   money,   he 


executes  a  new  bond,  the  sureties  in 
the  new  bond,  and  not  those  in  the  old 
bond,  are  responsible  if  he  fails  to  pay 
over  the  money  so  collected.  State  v. 
Wade,  15  W.  Va.  524. 

A  sheriff  executed  an  official  bond 
with  security  on  July  24,  1869,  and  a 
new  bond  with  other  securities  on 
March  15,  1870.  He  pays  into  the 
treasury  on  January  26,  1870,  nearly 
three-fourths  of  the  taxes  of  1869,  and 
directs  that  the  payment  shall  be  ap- 
plied to  the  taxes  of  1869.  The  auditor 
nevertheless  directs  the  treasurer  to  ap- 
ply the  whole  of  the  payment  made 
January  20,  1870,  to  the  taxes  of  1867 
and  1868  for  which  the  sheriff  was  de- 
linquent, claimmg  the  right  to  do  so 
under  §  2,  ch.  17,  of  Code  of  West  Vir- 
ginia; and  the  treasurer  accordingly  so 
applies  this  payment.  The  sheriff  and 
his  sureties  then  apply  to  the  legislature 
to  pass  an  act  directing  the  auditor  to 
apply  the  whole  of  this  payment  to  the 
taxes  of  1869.  The  legislature  then, 
March  2,  1870,  passed  an  act  directing 
the  auditor  to  credit  to  the  taxes  of 
1869  this  payment,  or  so  much  thereof 
as  the  auditor  may  be  satisfied  was 
collected  out  of  the  taxes  due  the 
state  for  1869.  See  session  acts  of 
1869,  ch.  89,  p.  99.  The  auditor  then 
credited  a  part  of  that  payment  to  the 
taxes  of  1867  and  1868  and  a  part  to 
the  taxes  of  1869.  Held,  that  as  only 
three-fourths  of  the  taxes  of  1869  were 
required  to  be  paid  into  the  treasury 
by  the  sheriff  prior  to  May  1,  1870,  the 
sureties  in  the  first  bond  were  not 
bound  for  more  than  three-fourths  of 
the  taxes  of  1869;  and  the  sureties  in 
the  second  bond  were  bound  for  the 
remaining  one-fourth.  State  v.  Wade, 
15  W.  Va.  524.  See  also,  Taylor  v. 
La  Follette,  49  W.  Va.  478,  39  S.  E. 
276. 

b.  Sureties  at  Time  of  Default. 

An  estate  is  committed  to  a  sheriff 
for  administration  and  before  the  order 
of  committal  an  execution  in  favor  of 
the  estate  comes  to  his  hands,  which 
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he  levies  and  returns  not  sold  for  the 
want  of  bidders.  Held,  the  sureties  of 
his  official  bond  at  the  time  of  the  levy 
of  such  execution  are  liable,  although 
he  may  have  given  a  new  bond  as  sher- 
iff before  the  money  was  collected  or 
lost  by  his  neglect.  Wooddell  v. 
Bruffy,  25  W.  Va.  465. 

A  deputy  levies  an  execution  on 
property  during  the  first  year  of  the 
term  of  his  principal,  but  there  was  no 
sale  because  of  lack  of  bidders.  On 
entering  upon  the  second  year,  the 
sheriff  gave  new  sureties,  and  the  same 
deputy  again  qualified,  and  no  order 
was  made  displacing  him.  At  the  end 
of  this  year  another  person  qualified 
as  sheriff,  and  the  plaintiff  in  the  ex- 
ecution caused  a  venditioni  exponas  to 
issue,  directed  to  the  first  sheriff,  which 
came  in  the  deputy's  hands,  and  was 
by  him  returned  "satisfied."  It  was 
held,  that  the  levy  being  made  during 
the  first  year  of  the  high  sheriffs  term 
of  office,  the  sureties  for  that  year  are 
responsible.  Tyree  v.  Wilson,  9  Gratt. 
59,  58  Am.  Dec.  213.  See  also,  Wood- 
dell V.  Bruffy,  25  W.  Va.  465. 

7.    For  Succeeding  Terms. 
During  Actual  Duration  of  Office. — 

A  high  sheriff  having  been  nominated 
and  commissioned  for  one  year  only, 
and  having  acted  the  second  year,  with- 
out a  new  nomination  and  commission, 
and  not  having  renewed  his  bond,  it 
was  held,  that  the  securities  for  the 
first  year  were  not  liable  for  the  taxes 
collected  by  the  high  sheriff  for  the 
second.  Com.  v.  Fairfax,  4  Hen. 
&  M.  208;  Douglass  v.  Stumps,  5 
Leigh  392;  Jacobs  v.  Hill,  2  Leigh  393, 
399;  Munford  v.  Rice,  6  Munf.  81,  82; 
Cecil  V.  Early,  10  Gratt.  198,  205;  Ty- 
ler V.  Nelson,  14  Gratt.  214,  222;  Mun- 
ford V.  Overseers,  2  Rand.  313;  State 
V.  Proudfoot,  38  W.  Va.  736,  745,  18 
S.  E.  949,  953.  See  also.  Lane  v.  Har- 
rison, 6   Munf.   571,  573. 

The  decision  in  the  case  of  Com.  v, 
Fairfax,  4  Hen.  &  M.  208,  is  based 
upon  the  principal,  that  the  sureties  are 


only  bound  according  to  the  tenor  of 
their  obligation,  which  was,  according 
to  its  legal  effect,  for  the  good  con- 
duct of  the  "sheriff  for  one  year.  Doug- 
lass V.  Stumps,  5  Leigh  392. 

8.  For  Antecedent  Terms. 

See  ante,  "Sureties  at  Time  of  De- 
fault," VIII,  E,  6,  b. 

9.  Where  Sheriff  Holds  Over. 

See  ante,  "As  Public  Administrator,** 
VII,  B. 

In  the  case  of  Monteith  v.  Com.,  IS 
Gratt.  172,  Allen,  J\,  in  delivering  the 
opinion  of  the  court,  said:  "In  the 
case  under  consideration  the  sureties 
are  liable  for  the  discharge  of  the  du- 
ties of  the  office  for  the  term  for  which 
the  bond  recites  he  was  elected,  and 
thereafter  until  a  successor,  qualifies."^ 
Article  6,  §  23,  of  the  Virginia  constitu- 
tion then  provided  that  such  officer 
should  continue  to  discharge  the  du- 
ties of  their  respective  offices  until 
their  successors  were  qualified.  Upon 
this  question,  see  also,  Ex  parte  Law- 
home,  18  Gratt.  85;  also,  Com.  v. 
Drewry,  15  Gratt.  1,  distinguishing 
Com.  V.  Fairfax,  4  Hen.  &  M.  208; 
State  V.  Proudfoot,  38  W.  Va.  736,  la 
S.  E.  949. 

For  Term  Extended  by  Statute. — 
The  sheriff  elected  in  May,  1854,  exe- 
cuted his  official  bond  and  entered  upon 
his  office  and  continued  to  act  until  Jan- 
uary, 1857,  but  did  not  execute  a  bond 
under  the  act  of  March  15,  1856.  His 
successor,  elected  in  May,  1856,  ex- 
ecuted his  official  bond  in  June  follow- 
ing, but  did  not  enter  upon  his  office 
until  January,  1857.  If  the  said  act  was 
unconstitutional,  still  the  first  sheriff 
held  over  after  the  1st  of  July  under 
the  constitution,  art.  6,  §  23;  and  having 
collected  the  state  taxes  of  1856,  his 
sureties  in  the  bond  of  1854  are  liable 
for  them.  Com.  v.  Drewry,  15  Gratt 
1,  cited  in  State  v.  Proudfoot,  38  W. 
Va.  736,  18  S.  E.  949,  where  this  case 
is  said  to  be  very  similar  in  its  facts 
to  that  of  Monteith  v.  Com.,  15  Gratt 
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172.  The  sheriff  held  over,  and  it  was 
held,  that  his  sureties  were  liable  for 
acts  performed  after  his  term  expired. 

Id.  Where  Sheriff  Resigns  and  Is  Ap- 
pointed Sheriff. 
Insolvency  at  Time  of  Settlement 
-with  Board  of  Education.^ — If  a  sheriff 
resign  his  office,  and  the  county  court 
fills  the  vacancy  by  appointing  the  same 
person  as  sheriff  till  the  next  general 
election,  and  the  sheriff,  when  he  re- 
signed his  office,  was  indebted  on  ac- 
count of  the  school  fund  in  his  hands 
to  the  board  of  education  of  a  particu- 
lar district,  and  at  his  first  settlement 
after  such  appointment  the  board  of 
education  with  his  assent  charges  him 
with  the  whole  or  a  portion  of  the 
amount,  he  owed  to  such  board  of  edu- 
cation because  of  the  school  fund  in  his 
hands,  when  he  resigned  his  office  of 
sheriff,  if  he  were  solvent,  when  he 
made  such  settlement,  his  sureties  as 
sheriff  appointed  to  fill  such  vacancy  in 
his  special  bond  to  account  for  the 
school  fund  will  be  responsible  for  the 
due  accounting  for  the  whole  or  such 
portion  of  the  amount  he  owed  to  such 
board  of  education  because  of  the 
school  fund  in  his  hand,  when  he  re- 
signed his  office  of  sheriff,  as  was 
charged  to  him  in  this  settlement,  but 
for  no  more,  though  he  was  indebted 
in  a  greater  amount  than  was  so 
charged;  and  if,  when  he  makes  such 
settlement,  such  sheriff  is  insolvent,  his 
sureties  as  sheriff  appointed  to  fill  such 
vacancy  in  his  special  bond  to  account 
for  the  school  fund  will  not  be  re- 
sponsible for  the  due  accounting  for 
any  portion  of  the  school  fund  received 
by  him,  before  he  resigned  his  office 
as  sheriff,  but  his  sureties  in  his  official 
l>ond,  when  he  received  such  school 
funds  not  accounted  for,  will  be  re* 
sponsible,  though  the  balance  in  his 
hands  had  been  transferred  by  the 
board  of  education  with  his  assent  to 
his  account  as  sheriff  appointed  to  fill 
such  vacancy.  Board  of  Education  v. 
Cain,  28  W.  Va.  758. 


11.  Acts  Done  after  Removal  or  Ex- 
piration of  Office. 

In  GeneraL — See  ante,  "After  Expi- 
ration of  Term  or  Removal,"  VII,  I. 

As  to  Taxes,  Levies,  etc. — See  ante, 
"Responsibility  to  County  Creditors," 
VII,  C,  4,  b;  "Duty  to  Pay  Over  to 
Successor,"  VII,  C,  5. 

As  Public  Administrator. — See  ante, 
"As   Public   Administrator,"   VII,   B. 

Money  Due  County  Court— See 
post,  "Necessity,"  IX,  I,  1. 

12.  Discharge  of  Sureties. 

Act  Extending  Time  for  Collection 
and  Pajrment  of  Taxes.— P.,  sheriff  of 
R.  county,  failed  to  pay  the  taxes  and 
licenses  assessed  for  the  year  1861-62, 
into  the  state  treasury  by  the  15th  day 
of  March,  1863,  the  latest  period  al- 
lowed by  law  for  the  payment  of  any 
part  thereof.  By  law  he  might  distrain 
for  said  taxes  and  licenses  until  the  1st 
day  of  July  1863-64,  respectively.  The 
legislature  by  an  act  passed  March  1st, 
1865,  extended  the  time  for  the  collec- 
tion and  payment  into  the  treasury  of 
the  taxes  and  licenses  of  R.  county  re- 
maining for  the  year  1861-62,  until  the  1st 
day  of  December,  1865,  and  authorized 
the  said  P.  to  distrain  for  the  same 
until  that  time.  Held,  that  the  act  of 
March  1st,  1865,  extending  the  time, 
did  not  release  the  sureties  of  their 
obligations  as  bondsmen  of  P.  That 
the  act  did  not  intend  to  release  him, 
but  to  indemnify  and  save  harmless  to 
the  extent  of  such  amounts  as  might 
be  made  by  distraint.  Bennett  v.  Mc- 
Whorter,  2  W.  Va.  441. 

Order  Changing  Custody  as  Admin- 
istrator to  That  of  Commissioner. — 
Decedent's  estate,  embracing  a  slave, 
was,  in  1853,  committed  to  sheriff  H. 
for  administration.  In  1858,  when  H. 
had  ceased  to  be  sheriff,  and  no  debts 
were  unpaid,  and  he  had  turned  over 
the  slave  to  the  widow;  under  an  order 
of  the  county  court,  H.  sold  the  slave, 
but  failed  to  account  for  proceeds.  Dis- 
tributees sued  H.  therefor,  and  subse- 
quently amended   their  bill   so    as    to 
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charge  his  sureties  as  sheriff.  The 
county  records  had  been  mostly  de- 
stroyed. The  bond  for  1852-54,  after 
diligent  search,  could  not  be  found. 
The  secondary  evidence  that  the  de- 
fendants were  the  sureties  on  that 
bond  was  vague  and  uncertain.  On  ap- 
peal, held,  if  the  defendants,  who  are 
charged  as  sureties  for  H.  as  sheriff 
for  the  year  1853,  had  been  clearly 
proved  to  have  been  such,  yet  the  or- 
der of  the  county  court*  under  which, 
in  1858,  the  slave  was  sold  by  H.,  must 
be  regarded  as  a  valid  order,  and  its 
effect  was  to  take  the  slave  out  of  the 
hands  of  H.  as  such  administrator,  and 
place  him  in  his  hands  as  commissioner 
of  the  court.  The  sureties  of  the  ad- 
ministrator were  thereby  as  completely 
discharged  from  liability  as  they  would 
have  been,  had  the  administrator  and 
the  commissioner  been  different  per- 
sons, and  the  former  had  delivered  the 
slave  to  the  latter  under  the  order  of 
the  court.  Odell  v.  Howie,  77  Va.  361; 
Andrews  v.  Avory,  14  Gratt.  229,  73 
Am.  Dec.  355. 

18.   Relief  of  Sureties. 

See  post,  "Chancery  Jurisdiction," 
IX,  B,  3. 

Right  of  Surety  to  Credits  for  Fine 
Paid. — ^When  the  fine  is  paid  by  the 
sureties  of  the  sheriff,  in  any  subse- 
quent proceeding  against  them  on  the 
judgment  or  decree  upon  which  the  ex- 
ecution issued,  they  will  be  entitled  to 
a  credit  on  the  judgment  or  decree  for 
the  amount  of  the  fine  or  fines  so  paid. 
Code  of  1873,  ch.  49,  §  28.  Grandstaff 
V.  Ridgely,  30  Gratt.  1. 

Relief  against  Fine — Failure  to  De- 
fend at  Law. — B.  sues  out  a  fi.  fa. 
against  R.  which  is  delivered  to  a  dep- 
uty sheriff  of  M.  county;  and  R., 
the  debtor,  being  in  insolvent  or  doubt- 
ful circumstances,  B.,  the  creditor,  re- 
quests the  deputy  sheriff  to  do  the  best 
he  could  with  the  execution  for  his, 
B.*s  interest;  the  deputy  sheriff  puts 
the  execution  in  the  hands  of  a  third 
person,   in   order  that   he   may   secure 


payment  of  the  debt  out  of  the  surplus, 
(if  any)  of  the  proceeds  of  a  trust  sub- 
ject which  the  debtor  had  mortgaged 
to  other  creditors;  and  B.  approves 
this  disposition  of  his  execution  by  the 
deputy  sheriff;  no  return  being  made 
of  the  execution.  B.,  the  creditor, 
therefore,  three  years  after  the  return 
day,  makes  a  motion  for  a  fine,  against 
the  high  sheriflTs  sureties,  for  the  fail- 
ure of  the  deputy  to  return  the  execu- 
tion, and  recovers  judgment  for  5  per 
cent,  per  month  on  the  amount  of  the 
execution.  Held,  that,  as  the  high 
sheriff's  sureties  might  have  shown  the 
facts  in  their  defense  on  the  trial  of 
the  motion  at  law,  and  show  no  reason 
for  not  having  defended  themselves  at 
law,  the  court  of  chancery  has  no  juris- 
diction to  relieve  them.  Bierne  v^ 
Mann,  5  Leigh  364.  See  also,  Mc- 
Dowell V.  Burwell,  4  Rand.  317; 
Fletcher  v.  Chapman,  2  Leigh  560. 
14.    Damages  Recoverable. 

In  an  action  against  a  sheriff  and  his 
sureties,  upon  the  official  bond  of  the 
sheriff,  the  recovery  can  only  be  of 
such  damages  as  the  relator  may  have 
sustained  by  reason  of  the  breach  of 
the  condition  of  the  bond.  Perkins  v. 
Giles,   9    Leigh   397. 

IX.  Actions  on  or  Concerning 
Bonds. 

A.   FORM  OF  ACTION. 

1.  Action  of  Debt. 

Penalty  for  Failing  to  Return  Exe* 
cution. — An  action  of  debt  will  not  lie 
against  the  surety  of  a  sheriff,  on  his 
official  bond,  to  recover  the  penalty 
imposed  by  law,  for  failing  to  return 
an  execution.  M'Dowell  v.  Burwell,  4 
Rand.  317. 

Damage  Sustained  by  Failure  to  Re- 
turn Execution. — An  action  of  debt  will 
only  lie  against  the  surety  of  a  sheriff 
for  the  damage  actually  sustained  by 
the  sheriff's  failure  to  return  the  execu- 
tion.    McDowell  V.  Burwell,  4  Rand.  317. 

2.  Scire  Facias  on  Former  Judgment. 
In  an  attachment  in  equity  against  E 
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and  A,  the  property  of  A  is  taken  as 
the  property  of  B,  and  being  perish- 
able, it  is  sold  under  an  order  of  the 
court,  and  afterwards  the  court  decrees 
that  the  sheriff  pay  the  proceeds  of  sale 
to  A,  The  sheriff  failing  to  pay,  A 
moved  against  him  and  his  sureties  in 
the  county  court,  and  judgment  was 
entered  for  the  penalty  of  his  bond,  to 
be  discharged  by  the  payment  of,  etc.; 
which  is  paid.  Previous  to  the  de- 
cision of  the  court  in  favor  of  A,  he 
brought  an  action  on  the  official  bond 
of  the  sheriff,  against  him  and  his 
sureties,  for  the  trespass  in  taking  his 
goods;  and  the  former  judgment  and 
its  payment  was  set  up  in  defense.  It 
was  held,  that  it  was  not  necessary  to 
proceed  by  scire  facias  on  the  former 
judgment,  but  an  action  on  the  bond 
might  be  sustained.  Sangster  v.  Com., 
17  Gratt.  124. 
3.  Proceeding  by  Motion. 

a.  Nature  of  Remedy. 

See  post,  "Against  Deputy  Sheriff 
and  Sureties,"  IX,  A,  3,  b,  (2). 

b.  When  Proper. 

See  post,   "Parties,"   IX,  D. 
(1)  Against  Sheriff  and  His  Sureties. 

Demand  Not  of  a  Fixed  Sum. — Upon 
a  motion  under  §  5,  ch.  121,  of  the 
Code,  the  court  may  give  judgment 
against  the  sheriff  and  his  sureties  for 
so  much  as  the  plaintiff  is  entitled  to 
recover  in  any  form  of  action  by  vir- 
tue of  the  sheriff's  official  bond,  though 
the  demand  be  not  of  a  fixed  sum,  or 
one  capable  of  being  fixed  by  arithmet- 
ical calculation,  but  be  for  an  unascer- 
tained amount,  which,  if  the  sheriff 
had  been  sued  for  a  tort,  would  have 
sounded  in  damages.  Shepherd  v. 
Brown,  30  W.  Va.  13,  3  S.  E.  186. 

Recovery  Where  Return  Shows  Of- 
ficer Entitled  in  Any  Form  of  Action. 
— In  a  proceeding  by  notice  and  mo- 
tion against  an  officer,  the  plaintiff  may 
recover  in  any  case,  where  the  return 
of  the  officer  on  the  execution  shows 
that  the  plaintiff  would  be  entitled  to 
recover  from  the  officer  money  in  any 


form  of  action.  Exchange  Bank  v, 
Horner,   26   W.   Va.    442. 

The  penalty  imposed  by  law  for 
failing  to  return  an  execution  can  only 
be  recovered  against  the  surety  of  a 
sheriff  by  motion.  McDowell  v.  Bur- 
well,  4  Rand.  317. 

County  Creditors  for  Sum  Appro- 
priated.— Under  §  17,  ch.  53,  Va.  Code, 
1860,  the  creditor  of  a  county  may 
make  a  motion  against  the  sheriff  for 
the  sum  appropriated  by  the  court,  in 
laying  the  levy,  to  pay  the  sum  due  to 
him,  after  six  months  from  the  time 
when  it  was  laid,  whether  the  sheriff 
has  collected  the  money  or  not.  Stuart 
V.  Hamilton,  2  Hen.  &  M.  48;  Ballard 
V.  Thomas,  19  Gratt.  14,  23.  See  also^ 
Ratcliffe  v.  County  Court,  36  W.  Va. 
202,  14  S.  E.  1004. 

The  creditor  of  a  county  can  not 
make  a  motion  against  the  sheriff  for 
failing  to  collect  the  county  levy,  or 
any  part  thereof,  but  only  for  the  sum 
appropriated  by  the  court,  in  laying 
the  levy,  to  pay  the  sum  due  to  him. 
Stuart  V,  Hamilton,  2  Hen.  &  M.  48. 
See  also,  Ballard  v,  Thomas,  19  Gratt. 
14,  23. 

Recovery  of  School  Fund. — A  mo- 
tion may  be  made  in  the  name  of  the 
board  of  education  to  recover  money 
of  a  sheriff  and  his  sureties  on  his  of- 
ficial bond.  Board  of  Education  v. 
Parsons,  22  W.  Va.  308;  Board  of  Edu- 
cation V.  Parsons,  22  W.  Va.  314; 
Board  of  Education  v.  Parsons,  22  W. 
Va.    580. 

Refusal  to  Pay  Order  Pajrable  Out 
of  School  Funds.— Under  the  act  of 
the  legislature  passed  the  12th  day  of 
April,  1873,  entitled  "An  act  to  amend 
and  re-enact  the  school  law  of  the 
state,"  when  a  person  having  a  claim 
against  the  board  of  education  of  one 
of  the  districts  of  a  county  for  ma- 
terials furnished  and  for  labor  done  in 
building  a  schoolhouse  in  such  district, 
and  an  order  is  made  upon  the  sheriff 
of  the  county  directing  the  sheriff  of 
the    county    to    pay    such    person    the 
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amount  of  such  claim,  specifying  the 
amount  to  be  paid  and  the  fund  to 
which  it  is  to  be  charged,  and  signed 
by  the  president  and  secretary  of  said 
board,  and  such  order  is  delivered  to 
the  person  having  such  claim^  and  he 
accepts  the  same,  if  there  are  funds  in 
the  hands  of  the  sheriff  applicable  to 
the  payment  of  said  order,  and  the 
sheriff  fails  or  refuses  to  pay  the  same 
to  the  payee  upon  said  order  upon  de- 
mand, it  is  the  right  of  such  payee  to 
proceed  against  said  sheriff  and  his 
securities  by  notice  and  motion  in  one 
of  the  courts  in  said  act  mentioned  for 
the  recovery  of  the  amount  of  said  or- 
der. And  it  is  the  duty  of  said  payee 
in  such  case  to  so  proceed  after  the 
delivery  of  said  order  to  him,  unless 
the  sheriffi  and  his  sureties  are  no- 
toriously insolvent,  and  the  legal  pro- 
ceeding authorized  against  them  by  the 
payee  would  be  fruitless.  Canby  v. 
Board  of  Education,  19  W.  Va.  93.  See 
the  title  SCHOOLS,  ante,  p.  84. 

Defaults  of  Deputy. — A  motion  may 
be  made  against  a  sheriff  and  his  sure- 
ties for  the  failure  of  his  deputy  to  pay 
the  plaintiff  money  levied  by  the  deputy 
on  execution.  Hogue  v.  Cottle,  2  Va. 
Cas.  229. 

(8)    Against  Deputy  Sheriff  and  Sure- 
ties. 
<a)   Before  Judgment  against  Sheriff. 

See  post,  "After  Judgment  against 
Sheriff,"  IX,  A,  3,  b,  (2),  (b). 

Under  §  910,  Va.  Code,  1904,  when- 
ever a  sheriff  becomes  liable  on  account 
of  the  default  of  his  deputy,  whether  a 
judgment  has  or  has  not  been  recovered 
against  the  sheriff,  and  although  he 
has  paid  nothing  to  the  creditor,  he  is 
yet  entitled  to  recover  against  the 
deputy  and  his  sureties  the  amount  for 
which  he  may  be  so  liable  Allebaugh 
V,  Coaklcy,  75  Va.  628;  Fidelity,  etc., 
Co.  V.  Beale,  102  Va.  295,  46  S.  E.  381; 
Adkins  v.  Fry,  38  W.  Va.  549,  18  S. 
E.  737. 

Cumulative  Remedy. — ^The  provision 
for  the  proceeding  against  the  deputy 


under  §  910,  Va.  Code,  1904,  is  merely 
cumulative,  and  was  not  designed  to 
affect  any  of  the  sheriff's  existing 
rights  and  remedies.  He  may,  there- 
fore, if  he  pleases,  waive  any  proceed- 
ing under  that  section,  await  the  termi- 
nation of  the  creditor's  action  against 
him,  pay  the  amount  of  the  recovery, 
and  then  proceed  by  action  on  the 
deputy's  bond,  or  by  motion,  under  § 
911,  Va.  Code,  1904.  Allebaugh  v. 
Coakley,  75  Va.  628;  Adkins  v.  Fry,  38 
W.    Va.    549,    18    S.    E.   737. 

The  mere  fact  that  a  remedy  is  given 
the  sheriff  by  the  46th  section,  now  § 
910,  Va.  Code,  1904,  for  his  protec- 
tion and  indemnity  can  impose  no  obli- 
gation upon  him  to  resort  to  that 
remedy  under  peril  of  being  barred  of 
a  right  existing  at  common  law  and 
under  another  section  of  the  statute. 
Allebaugh  v.  Coakley,  75  Va.  628;  Ad- 
kins V.  Fry,  38  W.  Va.  549,  18  S.  E. 
737. 

"As  a  payment  by  the  sheriff  would 
often  be  ruinous,  the  provision  was 
made  to  enable  him  to  recover  from  his 
deputy  before  he  was  pressed  himself, 
or  to  make  one  judgment  meet  the 
other  by  proceeding  against  the  deput> 
pari  passu  with  the  creditors  proceed- 
ing against  himself."  McDaniel  v. 
Brown,  8  Leigh  218,  221;  Allebaugh  v, 
Coakley,  75  Va.   628. 

Necessity  for  Payment  at  Common 
Law  and  under  the  Statute. — At  com- 
mon law  the  sheriff,  upon  paying  the 
debt  from  the  default  of  his  deputy, 
might  at  once  bring  an  action  against 
such  deputy  and  his  sureties  for  re- 
imbursement. But  until  such  payment, 
no  right  of  action  could  accrue  upon 
the  bond  of  the  deputy.  The  object 
of  the  46th  section  aforesaid  was  to 
furnish  a  complete  indemnity  to  the 
sheriff  by  providing  for  him  a  remedy 
by  anticipation,  so  as  to  enable  him 
to  recover  of  the  deputy  in  time  to 
meet  the  demand  of  the  creditor.  Alle- 
baugh V.  Coakley,  75  Va.  628. 

"That  it  is  not  necessary  the  sheriff 
should  have  actually  paid  the  amount 
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for  which  he  is  liable  in  such  a  case 
sufficiently  appears  from  the  case  of 
Mosby  V.  Mo&by,  9  Gratt.  584,  609,  in 
which  the  sheriff  was  permitted  to 
maintain  his  action  against  the  deputy 
and  his  sureties  although  he  had  not 
paid  any  part  of  the  amount  for  which 
he  had  been  rendered  liable  by  the  de- 
fault of  the  deputy."  Tyler  v.  Nelson, 
14  Gratt.  214. 

<b)    After  Judgment  against  Sheriff. 

See  ante,  "Before  Judgment  against 
Sheriff,"   IX,  A,  3,  b,   (2),   (a). 

aa.   In  Virginia. 

Under  §  911,  Va.  Code,  1904,  the 
sheriff  is  authorized  to  proceed  against 
the  deputy  and  his  sureties  only  when 
there  has  been  a  recovery  against  him, 
and  a  payment  of  the  amount,  in  whole 
or  in  part,  to  the  creditor.  Allebaugh 
T^.  Coakley,  75  Va.  628;  Adkins  v.  Fry, 
38  W.  Va.  549,  18  S.   E.  737. 

Under  §  911,  Va.  Code,  1904,  the 
sheriff  is  authorized  to  proceed  against 
the  deputy  and  his  sureties  only  when 
there  has  been  a  recovery  against  him, 
and  a  payment  of  the  amount  in  whole 
or  in  part  to  the  creditor.  Allebaugh 
V.   Coakley,   75   Va.   628. 

By  1  Rev.  Code,  ch.  78,  §  33,  it  is 
•competent  for  the  sheriff  to  maintain 
a  motion  against  the  deputy  and  his 
securities,  for  the  amount  of  a  judg- 
ment recovered  against  the  sheriff,  for, 
-or  on  account  of,  any  default  or  miscon- 
duct of  such  deputy,  although  such 
judgment  may  have  been  previously 
paid  off  and  discharged  by  the  sheriff. 
Weaver  v.  Skinker,  4  Gratt.  160,  162; 
Scott  V.  Tankersley,  10  Leigh  581. 

Under  the  5l8t  section  of  the  execu- 
tion law  (Rev.  Code,  vol.  l,  ch.  151), 
the  reipedy  by  motion  is  given  against 
the  sureties  of  a  deputy  sheriff,  after 
a  judgment  against  himself  for  the 
same  cause,  such  judgment  not  appear- 
ing to  be  satisfied.  Royster  v,  Leake, 
2  Munf.  280.  See  §  910,  Va.  Code,  1904. 
"See  also,  Fidelity,  etc.,  Co.  v.  -Beale, 
102  Va.  295,  46  S.  E.  381. 


Code  314,  Ed.,  1803),  the  high  sheriff 
can  recover  on  motion  against  the  un- 
der sheriff  and  his  sureties  the  amount 
of  a  judgment  recovered  against  him 
for  the  trespass  of  his  under  sheriff 
acting  as  his  deputy.  Shelton  v.  Ward, 
1  Call  538. 

bb.    In  West  Virginia. 

Where  Judgment  Not  Paid.--Under 
§  36,  ch.  41,  of  the  Code,  a  sheriff  or 
his  personal  representative  may  pro- 
ceed by  motion  against  his  deputy,  who 
has  committed  a  default,  for  which  his 
principal  is  liable,  for  which  a  judg- 
ment or  decree  shall  be  rendered 
against  said  principal  or  his  personal 
representative,  and  may  obtain  a  judg- 
ment for  the  full  amount  for  which 
such  principal  or  his  personal  repre- 
sentative may  be  so  liable,  or  for  which 
such  judgment  or  decree  may  have 
been  rendered.  Adkins  v.  Fry,  38  W. 
Va.  549,  18  S.  E.  737;  Adkins  v. 
Stephens,  38  W.  Va.  557,  18  S.  E.  740. 
Section  36,  ch.  41,  W.  Va.  Code,  1891, 
gives  a  motion  where  a  judgment  for 
default  of  a  deputy  has  been  given 
against  the  sheriff,  and  authorizes  a 
recovery  against  the  deputy  and  his 
surety  on  the  force  and  strength  of 
that  judgment,  for  its  amount,  though 
not  paid  by  the  sheriff.  Poling  v.  Mad- 
dox,  41  W.  Va.  779,  24  S.  E.  999. 

The  judgment  against  the  sheriff  for 
default  of  the  deputy  is  itself  the  source 
of  the  motion  against  the  deputy  on 
his  bond,  because  that  judgment 
merges  the  original  cause  of  action, 
and  fixes  the  fact  of  the  deputy's  de- 
fault and  amount  of  liability  as  if  it 
were  a  judgment  against  him.  This  is 
per  se  cause  of  action  against  the 
deputy  for  principal.  Poling  v.  Mad- 
dox,  41  W.  Va.  779,  24  S.  E.  999;  Alle- 
baugh V.  Coakley,  75  Va.  628. 

Where  Judgment  Paid. — Section  37, 
ch.  41,  W.  Va.  Code,  1891,  gives  a  mo- 
tion, where  a  judgment  has  been  ren- 
dered against  the  sheriff  and  paid  by 
him  for  his  deputy's  default  or  miscon- 


Under  the  act  of  1793  (ch.  161,  Rev. '  duct,  for  the  amount  paid,  with  interest 
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and  damages  in  addition  as  the  deputy 
should  have  paid  the  judgment.  Pol- 
ing V.  Maddox,  41  W.  Va.  779,  24  S. 
E.  999. 

Cumulative  Remedies. — The  statu- 
tory remedies  by  motion  given  a  sher- 
iflf  by  §§  36,  37,  ch.  41,  W.  Va.  Code, 
1891,  against  a  defaulting  deputy,  are 
cumulative  or  additional  remedies. 
Poling  V.  Maddox,  41  W.  Va.  779,  24 
S.    E.    999. 

Where  There  Is  No  Judgment.— 
Sections  36  and  37,  ch.  41,  W.  Va. 
Code,  1891,  in  terms  apply  only  where 
judgment  has  been  rendered  against  the 
sheriff.  They  do  not  touch  the  case 
where  there  is  default  by  the  deputy, 
but  no  judgment  against  the  principal; 
that  is  left  to  the  common  law.  Pol- 
ing V.  Maddox,  41  W.  Va.  779,  24  S. 
E.  999. 

"At  common  law  such  a  bond  ac- 
tion may  be  maintained  against  a  de- 
faulting deputy  to  render  him  liable 
according  to  the  terms  of  any  bond 
he  may  have  given  the  sheriff."  Poling 
V.  Maddox,  41  W.  Va.  779,  24  S.  E. 
999. 

(8)  Motion  by  Sureties. 

Under  the  statute  concerning  sher- 
iffs, 1  Rev.  Code,  ch.  78,  §  37,  giving 
remedy  to  sureties  of  sheriffs  against 
their  principals,  a  summary  motion 
does  not  lie  for  such  sureties  against 
their  principals  to  recover  judgment 
for  the  money  paid;  but  only  to  ob- 
tain execution  against  the  lands;  but 
under  1  Rev.  Code,  ch.  116.  §  1,  no 
motion  lies  for  the  sureties  against  the 
devisees  of  their  principal.  Bacchus 
v»  Gee,  2  Leigh  68. 

Surety  of  Sheriff  against  Deputy 
Sheriff  and  Sureties.— By  §  42,  ch.  49, 
Code  of  Virginia,  1860,  if  a  party  as 
surety  for  a  sheriff,  has  to  pay  the 
amount  of  a  judgment  or  decree,  in 
whole  or  in  part,  on  account  of  the 
default  of  a  deputy  to  said  sheriff,  he 
may  in  a  summary  way,  by  motion,  ob- 
tain a  judgment  or  decree  against  such 
deputy  and  his  sureties  and  their  per- 


sonal representatives  for  the  amount 
so  paid  by  him.  Nebergall  v.  Tyree,  2 
W.  Va.  474;  Lafever  v.  Billmyer,  S 
W.  Va.  33,  37. 

If  said  action  did  not  exist,  the  plain- 
tiff would  have  a  plain  right  to  re- 
cover on  the  facts  of  his  case,  on  the 
broad  principle  of  natural  justice. 
Nebergall  v.  Tyree,  2  W.  Va.  474,  476; 
Lafever  v.  Billmyer,  5  W.  Va.  33,  37. 

B.   JURISDICTION. 

1.  Amount  in  Controversy. 

Upon  an  action  before  a  justice  to- 
recover  damages  for  a  breach  of  the 
official  bond  of  a  constable  from  the 
constable  and  his  sureties,  the  amount 
of  damages  alleged  and  claimed  in  the 
summons,  and  not  the  penalty  of  such 
bond,  must  be  considered  in  determin- 
ing the  jurisdiction  of  the  justice.  State 
V.   Lambert,  24  W.  Va.   399. 

While  the  general  jurisdiction  of 
county  courts  in  respect  to  pecuniary 
matters  is  limited  to  one  hundred  dol- 
lars, with  respect  to  matters  embraced 
in  §  910,  Va.  Code,  1887  (motions  by  a 
sheriff  to  recover  for  the  default  or 
misconduct  of  his  deputy),  it  was  the 
purpose  of  the  legislature  that  the 
county  courts  should  have  jurisdiction 
over  them  without  respect  to  the 
amount  involved.  Fidelity,  etc.,  Co.  v, 
Beale,  102  Va.  295,  46  S.  E.  381. 

2.  Motions. 

Jurisdiction  of  motions  on  bonds  of 
sheriffs,  etc.,  under  §  6,  ch.  163,  Code, 
1878,  was  not  taken  away  from  the 
county  courts  by  §  9,  ch.  395,  acts,. 
1872-73,  and  was  in  force  in  1879.  Carr 
V.   Meade,   77   Va.   142. 

In  1871,  on  the  entire  stock  of  goods 
of  S.  B.,  a  retail  storekeeper,  execution 
of  F.,  R.  &  Co.  was  levied  by  W.  B., 
then  sheriff.  Thereupon  came  claim- 
ants for  the  goods  on  divers  pretexts, 
notably,  M.  and  C,  who  claimed  by 
levy  thereon  by  former  sheriff,  under 
senior  executions.  Sale  was  made  by 
W.  B.,  sheriff,  who  then  instituted  a 
chancery  suit,  convening  F.,  R.  &  Co.,. 
M.,   C.   and   the   other   claimants^   and 
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had  an  account  of  liens  and  priorities. 
In  1875  the  court  decreed  that  sheriff, 
W.  B.,  pay  out  of  proceeds  to  M.  and 
to  C.  their  respective  claims.  Sheriff, 
W.  B.,  squandered  the  money,  and  be- 
came insolvent.  In  1879  M.  and  C. 
moved  the  county  court  of  L.  wherein 
sheriff,  W.  B.,  qualified,  for  judgment 
against  him  and  his  sureties  for  the 
money  each  was  entitled  to.  Defend- 
ants moved  to  dismiss  for  want  of  ju- 
risdiction, and  to  quash  the  notice  for 
want  of  certainty,  and  to  amend  return 
on  the  execution — all  whereof  the 
county  court  overruled;  but  on  motion 
of  plaintiffs,  admitted  as  evidence  the 
chancery  record,  yet  on  the  merits 
adjudged  for  defendants.  On  error, 
circuit  court  affirmed  the  overruling  of 
defendant's  motions  and  the  admitting 
of  the  record  as  evidence,  but  reversed 
the  judgment  on  the  merits,  and  ad- 
judged to  M.  and  to  C.  the  sums  of 
money  each  was  entitled  to,  and  costs. 
On  error  here  it  was  held,  the  court 
of  L.  had  jurisdiction  to  hear  and  de- 
termine the  motions  of  M.  and  C.  for 
judgments  on  the  official  bond  of  the 
sheriff  and  his  sureties.  Carr  v.  Meade, 
77  Va.  142. 

Motion  by  Receivers  against  Sheriff 
—5  40,  ch.  49,  Va.  Code,  1860.— By  a 
decree  of  the  circuit  court  of  A.,  made 
in  a  pending  cause  on  the  22d  of  Oc- 
tober, 1860,  G.,  the  sheriff,  is  directed 
to  collect  certain  bonds,  and  deposit 
the  net  proceeds  in  the  A.  insurance 
company  to  the  credit  of  the  cause. 
In  May,  1866,  G.  reports  that  he  had 
collected  the  money  on  the  5th  day  of 
May,  1862,  and  had  proposed  to  the  A. 
insurance  company  to  deposit  the  net 
amount,  $882.13,  but  the  said  company 
declined  to  receive  it,  and  hence  the 
money  was  not  deposited  as  directed. 
In  October,  1866,  by  another  decree 
in  the  cause,  G.  was'  directed  to  pay 
this  sum  with  six  per  cent,  interest  to 
S.,  who  was  appointed  receiver  in  the 
cause.  In  January,  1869,  S.,  signing 
himself  as  receiver  in  the  cause,  gave 
more  than  ten  days'  HJtice  to  G.  and 


his  sureties,  that  he  would  move  the  cir- 
cuit court  for  a  judgment  against  them 
for  the  penalty  of  G.'s  bond,  to  be  dis- 
charged by  the  payment  of  the  said 
sum  and  interest.  And  the  court  gave 
judgment  for  $882.13,  with  six  per  cent, 
interest,  from,  etc.  Held,  the  court 
has  authority  under  §  40,  ch.  49,  of  the 
Code  of  1860,  to  render  the  judgment 
in  favor  of  S.  as  receiver.  Goss  v. 
Southall,   23    Gratt.   825. 

Jurisdiction  of  Justice  of  Morion 
against  Constable. — A  justice  of  the 
peace  has  jurisdiction  to  hear  a  motion 
and  give  judgment  against  a  constable 
for  his  failure  to  pay  over  money  which 
has  been  collected  on  execution.  Hen- 
dricks  V.    Shoemaker,   3   Gratt.    197. 

The  jurisdiction  of  a  justice  of  the 
peace,  where  a  constable  has  failed  to 
pay  over  collections  made  under  an 
execution,  is  not  dependent  upon  the 
amount  of  the  execution,  or  of  the 
judgment  on  which  the  execution  is- 
sued; nor  is  it  affected  by  the  prosecu- 
tion at  the  same  time,  of  other  motions 
of  the  same  kind,  by  the  party  prose- 
cuting the  motion,  against  the  same 
parties,  before  the  same  or  any  other 
justice;  whatever  may  be  the  number 
or  aggregate  pecuniary  amount  of  the 
several  defaults  of  the  constable.  Hen- 
dricks V.  Shoemaker,  3  Gratt.  197. 

Motion  by  Sheriff  against  Deputy. — 
Section  912  expressly  provides  that  any 
motion  under  §§  910  or  911  may  be 
made  in  the  court  of  the  corporation,  or 
in  the  circuit  court  of  the  county  or  cor- 
poration in  which  the  default  or  mis- 
conduct of  the  deputy  occurs  or  was 
committed.  Fidelity,  etc.,  Co.  v.  Beale, 
102  Va.  295,  46  S.  E.  381.  That  section 
has  been  construed  by  court  in  Hall  v. 
Ratliff,  93  Va.  327,  24  S.  E.  1011. 

8.    Chancery  Jurisdiction. 
Relief  of  Sureties  on  Joint  Bond. — 

If  an  official  bond,  given  by  a  sheriff 
and  his  sureties,  before  the  act  of  1786, 
be  so  worded  as  not  to  be  joint  and 
several,  but  joint  only;  a  court  of  chan- 
cery is  the  proper  tribunal  to  give  the 
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sureties  relief  against  the  estate  of  the 
sheriff  after  his  death;  upon  their  be- 
ing compelled  to  pay  a  sum  of  money 
for  a  delinquency  of  such  sheriff  in 
his  lifetime.  Mountjoy  v.  Banks,  6 
Munf.  387.  See  ante,  "Relief  of  Sure- 
ties," VIII,  E,  13. 

Settlement  of  Account  of  Adminis- 
trations upon  Estates  by  Deputy. — A 
court  of  equity  has  jurisdiction  in  a 
suit  by  a  high  sheriff  against  his  deputy 
and  the  sureties  of  the  deputy  to  have 
a  settlement  of  the  accounts  of  several 
administrations  upon  estates  committed 
to  the  high  sheriff,  and  which  went 
into  the  hands  of  the  deputy.  And  the 
suit  may  be  maintained  though  the 
deputy  had  settled  the  administration 
accounts  before  the  probate  court;  and 
though  the  bill  does  not  allege  and  it 
is  not  proved  that  the  high  sheriff  had 
paid  the  balances  reported  to  be  due 
on  the  settled  accounts,  or  any  part  of 
them.     Tyler  v.  Nelson,  14  Gratt.  214. 

C.   VENUE. 

See  the  title  VENUE. 

Residence  of  Officer.— The  plaintiff 
in  an  execution  may,  by  notice  and  mo- 
tion under  the  provisions  of  §  35,  ch. 
19,  of  the  acts  of  1881,  obtain  judg- 
ment in  the  circuit  court,  to  which,  or 
to  the  clerk's  office  of  which,  such  ex- 
ecution is  returnable  against  a  sheriff 
or  other  officer,  although  such  officer 
may  reside  in  a  county  different  from 
that  for  which  said  court  is  held.  Ex- 
change ^ank  V,  Horner,  26  W.  Va.  442, 
distinguishing  Chapman  v.  Chevis,  9 
Leigh  297;  Stone  v.  Wilson,  10  Gratt. 
529. 

The  decisions  in  Chapman  v.  Chevis, 
9  Leigh  297,  and  Stone  v,  Wilson,  10 
Gratt.  529,  and  others  in  the  Virginia 
reports,  are  all  founded  upon  the  pro- 
visions of  §  48,  ch.  134,  Code  of  1819, 
which  in  terms  limits  the  proceedings 
under  it  to  such  return  upon  the  ex- 
ecution "as  would  entitle  the  plaintiff 
to  recover  from  such  sheriff,  or  other 
officer,  by  action  of  debt,  the  debt, 
damages    or   costs   in    such    execution 


mentioned,"    etc.     Exchange    Bank    v. 
Horner,  26  W.  Va.  442. 

D.    PARTIES. 

See   ante,  "When   Proper"    IX,    A, 
3,  b. 
1.   Parties  Plaintiff. 

Plaintiff  in  the  Fieri  Facias. — A  no- 
tice to  a  sheriff,  under  §  35,  ch.  41,  Code, 
1887,  may  be  in  the  name  of  the  plain- 
tiff in  the  motion,  and  need  not  be  in 
the  name  of  the  state  for  the  use  of 
such  plaintiff.  The  universal  practice 
both  in  Virginia  and  West  Virginia, 
since  the  statute  was  enacted,  Va. 
Code,  1819,  §  48,  ch.  134,  has  been  for 
the  notice  to  be  in  the  name  of  the 
plaintiff  in  the  fieri  facias.  Lyon  v. 
Horner,  33  W.  Va.  432,  9  S.  E.  875,  cit- 
ing Chapman  v.  Chevis,  9  Leigh  297, 
299;  Stone  v.  Wilson,  10  Gratt,  529. 
Exchange  Bank  v.  Horner,  26  W.  Va. 
442. 

Debtor  in  Name  of  Creditor.— A  fi. 
fa.  sued  out  by  C.  against  P.  is  de- 
livered to  the  sheriff,  and  P.,  the 
debtor,  pays  the  amount  of  the  execu* 
tion  to  C,  the  creditor;  the  sheriff 
fails  to  make  due  return  of  the  execu- 
tion. Held,  P.,  the  debtor,  can  not 
maintain  a  motion  in  the  name  of  C, 
the  creditor,  against  the  sheriff  for  a 
fine  for  failing  to  return  the  execution, 
even  though  the  debtor  were  a  party 
injured  thereby.  Fletcher  v.  Chapman, 
2  Leigh  560. 

Governor  at  Time  Bond  Executed. — 
An  action  may  be  maintained  on  the 
official  bond  of  a  sheriff,  in  the  name 
of  the  person  who  was  governor  at 
the  time  the  bond  was  executed;  and 
it  is  not  necessary  to  sue  in  the  name 
of  his  successor  in  office.  Governor  v. 
M'Culloch,   2   Gratt.   175. 

County  Creditors. — The  remedy  by 
motion  for  the  sum  appropriated  to 
pay  county  creditors*  claims  lies  in 
favor  of  the  county  creditors  only;  not 
in  favor  of  those  who,  as  trustees,  have 
contracted,  or  may  not  contract,  on  be- 
half of  the  county,  with  any  individual. 
Stuart  V,  Hamilton,  2  Hen.  &  M.   48. 
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See  also,  Ballard  v.  Thomas,  19  Gratt 
14,  23;  Ratcliffe  v.  County  Court,  36 
W.  Va.   202,  14  S.    E.   1004. 

It  seems  that  it  ought  to  be  shown 
that  the  plaintiff  was  a  creditor  at  the 
time  of  the  levy,  the  court  not  being 
authorized  to  levy  money  in  advance 
upon  the  people.  Stuart  v,  Hamilton, 
2  Hen.  &  M.  48. 

Right  of  Assignee  to  Maintain  in 
His  Own  Name. — Where  an  execution 
is  sued  out  in  the  name  of  one  person, 
and  indorsed  for  the  benefit  of  another, 
the  indorsee  can  not  maintain  a  mo- 
tion in  his  own  name  against  the  sher- 
iff for  the  amount  levied  on  the  execu- 
tion, or  for  his  default  in  service  and 
return  of  the  writ.  Tolson  v.  Elwes, 
1  Leigh  436. 

Board  of  Education. — A  motion  may 
be  made  in  the  name  of  the  board  of 
education  to  receive  money  of  a  sher- 
iff and  his  sureties  on  his  official  bond. 
It  was  claimed,  that  the  notice  should 
have  been  in  the  name  of  the  state  for 
the  use  of  the  Board  of  Education. 
Board  of  Education  v.  Parsons,  22  W. 
Va.  308;  Board  of  Education  v.  Par- 
sons, 22  W.  Va.  314.  See  also,  Board 
of  Education  v.  Parsons,  22  W.  Va. 
580. 

Deputy  Sheriff  in  Suit  against 
County. — Whatever  transactions  the 
deputy  may  have  with  the  county  must 
be  in  the  name  of  his  principal;  what- 
ever remedy  he  would  assert  against 
it,  must  be  also  in  the  name  of  his 
principal.  Lee  County  Justices  v. 
Fulkcrson,  21  Gratt.  182. 

Quaere,  whether,  under  any  circum- 
stances, the  deputy  sheriff  could  main- 
tain a  suit  against  the  justices  of  a 
county  for  their  failure  to  lay  the  levy; 
and  rt  seems  he  could  not.  Lee  County 
Justices  V.  Fulkerson,  21  Gratt.  182. 

2.   Parties  Defendant, 
a.  Motion  against  Sheriff. 
(1)    For  Money  Collected  by  Deputy. 
Duty  of  Deputy  to  Defend.— If  the 
deputy  is  notified  of  the  creditor's  ac- 
tion or  motion  against  his  principal,  it 


is  his  duty  to  appear  and  defend  it,  if 
he  has  any  defense.  It  is  in  effect  his 
suit,  and  his  liability  and  that  of  his 
sureties  is  as  fully  established  by  the 
judgment  as  though  it  were  a  direct 
proceeding  against  the  deputy  himself. 
Such  a  judgment  is  a  judicial  ascertain- 
ment of  the  deputy's  default  or  mis- 
conduct, which  can  not  be  called  in 
question  in  any  subsequent  proceeding 
against  the  deputy  and  his  sureties. 
Allebaugh  v.  Coakley,  75  Va.  628.  See 
also,  Scott  V.  Tankersley,  10  Leigh  581. 

Upon  a  motion  against  a  high  sheriff 
for  the  failure  of  his  deputy  to  collect 
and  account  for  the  county  levies,  which 
went  into  his  hands,  of  which  motion 
the  deputy  has  notice,  it  is  the  duty  of 
the  deputy  to  defend  the  suit,  and 
show,  if  he  can,  that  he  has  accounted 
for  them.  Lee  County  Justices  v. 
Fulkerson,  21  Gratt.  182. 

Failure  to  Collect  and  Pay  Out 
Levies. — "The  statute  authorizes  mo- 
tions in  the  name  of  the  county,  and 
under  certain  circumstances,  in  the 
name  of  creditors  against  the  high 
sheriff,  for  a  failure  to  collect  and  pay 
over  the  levies;  but  no  such  motion  can 
be  made  against  the  deputy.  He  is  not 
responsible  to  the  county  or  to  its 
creditor;  he  is  neither  an  officer  nor 
an  agent  of  the  county;  there  is  no 
privity  between  them."  Lee  County 
Justices  V.  Fulkerson,  21  Gratt.  182. 
See  post,  "Motion  against  Deputy,"  IX, 
D,  2,  b. 

(8)    Representative  of  Dead  Surety. 

Where  a  sheriff  makes  return  on  an 
execution  that  he  has  received  the 
money,  and  makes  default  in  paying 
the  same  to  the  creditor,  it  is  lawful 
for  the  creditor,  upon  a  motion  under 
the  statute,  1  Rev.  Code,  ch.  134,  §  48, 
to  obtain  judgment  against  the  sheriff 
and  such  of  his  sureties  as  are  alive, 
without  including  the  representatives 
of  a  surety  who  is  dead.  Chapman  v, 
Chevis,  9  Leigh  297.  See  also,  Jacobs 
V.  Hill,  2  Leigh  393.  See  post,  "Motion 
against  Deputy,"  IX,  D,  2,  b. 
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b.   Motion  against  Deputy. 

Deputy  SherifE  and  Sureties  Jointly. 
—The  act  of  December  11th,  1793 
(Rev.  Code,  vol.  1,  p.  314),  authorizes 
a  motion  in  a  summary  way,  against 
the  deputy  sheriff  and  his  securities 
jointly;  but  not  against  one  or  more 
of  those  securities  separately.  And 
this,  it  seems,  whether  the  bond  be 
joint  only,  or  joint  and  several.  Har- 
rison V.  Lane,  4  Munf.  238.  See  ante, 
"For  Money  Collected  by  Deputy," 
IX,  D,  2,  a,  (1). 

Sureties  Separately  from  Principal. 
— The  motion  given  under  the  51st 
section  of  the  execution  law  (Rev. 
Code,  vol.  1,  ch.  151),  against  the  sure- 
ties of  the  deputy  sheriff,  may  be  made 
against  the  sureties  separate  from  their 
principals.  Royster  v.  Leake,  2  Munf. 
280. 

"In  Shelton  v.  Ward,  1  Call  538,  the 
motion  was  against  the  sureties  of  a 
deceased  deputy  sheriff.  And  in  Roy- 
ster V.  Leake,  2  Munf.  208,  the  motion 
was  against  Royster  and  others,  sure- 
ties of  Vaughan,  deputy  for  Payne;  and 
Mr.  Wickham  took  the  very  objection, 
that  the  law  gave  either  a  joint  or  a 
several  motion,  but  that  was  neither;  j 
yet  the  court  affirmed  the  judgment."* 
Jacobs  V.  Hill,  2  Leigh  393,  397. 

Where  One  Surety  Dead.— A  deputy 
sheriff  gives  bond  with  eight  securi- 
ties to  the  sheriff;  one  of  the  sureties 
dies.  Held,  a  motion  lies  on  the  bond 
against  the  deputy  and  the  surviving 
sureties  (without  including  the  repre- 
sentatives of  the  dead  surety).  Jacobs 
V.  Hill,  2  Leigh  393.  See  also,  Chap- 
man V.  Chevis,  9  Leigh  297.  See  also, 
ante,  "Representative  of  Dead  Surety" 
IX,  D,  2,  a,   (2). 

E.  SUMMONS  AND  PROCESS- 
SERVICE  OF  NOTICE  OF  MO- 
TION. 

Service  of  Notice— Time.— Ten  days 
is  the  time  required  for  serving  notice 
of  a  motion  for  a  judgment  for  so  much 
money  as  the  plaintiff  is  entitled  to  re- 
cover,  by   action   on   a   sheriff's   bond. 


See  §  4,  ch.  121,  Code  (acts  of  1882), 
ch.  74).  The  notice  was  served  eleven 
days  before  the  motion  by  it  was  made. 
Shepherd  v.  Brown,  30  W.  Va.  13,  3  S. 
E.  186. 

When  Second  Notice  Necessary. — 
Where,  upon  leave  granted,  a  county 
sheriff  has  amended  his  return  upon 
an  execution  after  notice  of  a  motion 
against  him  founded  on  the  .original 
return,  a  second  notice  to  the  sheriff 
is  not  necessary  after  such  amendment; 
but  the  plaintiff  may  proceed  upon  the 
original  notice.  Stone  v.  Wilson,  10 
Gratt.  529.  See  post,  "Amendment  of 
Return,"  IX,  L,  4.  See  the  title 
AMENDMENTS,  vol.  1,  p.  356. 

Waiver  of  Objections  by  Appear- 
ance.— By  appearance  to  a  motion 
against  a  sheriff  and  his  securities,  un- 
der §  5,  of  chapter  121,  of  the  Code, 
and  repeated  continuance  of  the  case 
generally,  by  consent  of  parties,  the 
defendants  waive  any  objection  to  the 
notice,  because  not  served  in  time. 
Shepherd  v.  Brown,  30  W.  Va.  13,  3  S. 

E.  186. 

F.  TERMS  OF  COURT  AT  WHICH 

MOTION  MAY  BE  MADE. 

A  motion  against  a  sheriff,  for  the 
default  of  his  deputy  in  paying  over 
money  received  by  execution,  need  not 
be  made  at  the  next  succeeding  court 
after  the  return  day  of  the  execution, 
but  may  be  made  at  a  subsequent  court. 
Hogue  V.  Cottle,  2  Va.  Cas.  229. 

G.  REVIVAL  OF  SUITS. 

Upon  the  death  of  the  high  sheriff, 
a  suit  in  equity  brought  by  him  against 
his  deputy  and  the  sureties  of  said 
deputy  to  have  a  settlement  of  the 
account  of  several  administrations  upon 
estates  committed  to  the  high  sheriff 
and  which  went  into  the  hands  of  the 
deputy,  should  be  revived  in  the  name 
of  his  personal  representative,  and  not 
in  the  name  of  the  personal  represent- 
atives of  the  different  estates,  it  being 
his  suit  against  his  agent.  Tyler  v. 
Nelson,  14  Gratt.  214. 
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H,     LIMITATIONS     AND     LAPSE 

OF  TIME. 
1.    Actions  against  Sheriffs, 
a.  When  Right  of  Action  Acmes. 

By  County  Creditor.— The  creditor 
of  a  county  may  make  a  motion  against 
the  sheriff  for  the  sum  appropriated  hy 
the  court  in  laying  the  levy,  to  pay  the 
sum  due  to  him,  after  six  months  from 
the  time  when  it  was  laid,  whether  the 
sheriff  has  collected  the  money  or  not. 
Stuart  V.  Hamilton,  2  Hen.  &  M.  48; 
Ballard  v.  Thomas,  19  Gratt.  14,  23. 

Time  of  Default  in  CoUection  and 
Payment  of  Taxes  and  Licenses.— P., 
sheriff  of  R.  county,  failed  to  pay  the 
taxes  and  licenses  assessed  for  the  years 
1861-62,  into  the  state  treasury  by  the 
15th  day  of  March,  1863,  the  latest 
period  allowed  by  law  for  the  payment 
of  any  part  thereof.  By  law  he  might 
distrain  for  said  taxes  and  licenses  un- 
til the  1st  day  of  July,  1863-64,  respec- 
tively. The  legislature  by  an  act 
passed  March  1st,  1865,  extended  the 
time  for  the  collection  and  payment 
into  the  treasury  of  the  taxes  and 
licenses  of  R.  county  remaining  un- 
paid for  the  years  1861-62,  until  the  1st 
day  of  December,  1865,  and  authorized 
the  said  P.  to  distrain  for  the  same 
until  that  time.  Held,  that  the  lia- 
bility of  P.  and  his  sureties  for  the 
whole  and  every  part  of  the  taxes  and 
licenses  became  fixed  at  the  time  of 
the  default  on  the  15th  day  of  March, 
1863,  and  that  they  could  be  proceeded 
against  after  that  time.  Bennett  v. 
McWhorter,  2  W.  Va.  441. 
b.  Period  of  Limitation  and  Lapse  of 
Time. 

When  Acting  as  Personal  Represent- 
ative. — The  statute  enacts  that,  upon 
the  bond  of  a  sheriff  acting  as  a  per- 
sonal representative,  suit  shall  be 
brought  within  ten  years  after  the 
right  of  action  shall  have  first  accrued; 
which  provision,  however,  applies  only 
to  the  sureties  on  the  bond,  and  not 
to  the  principal  himself  or  his  personal 
representative.     Code,  1873,  ch.  146,  §§ 


8,  9;  Minor's  Insts.,  508.  Ashby  v. 
Bell,  80  Va.  811.  See  the  title  EXEC- 
UTORS AND  ADMINISTRATORS, 
vol.  5,  p.  688." 

In  1865,  E.  sued  out  distress  war- 
rant against  estate  of  J.,  deceased, 
which  had  been  committed  to  sheriff, 
administrator,  who  wasted  it.  War- 
rant was  placed  in  hands  of  sheriffs 
deputy  to  levy.  It  was  never  levied, 
but  was  returned  to,  and  remained  ef- 
fete in  clerk's  ofhce  until  1889,  when 
E.'s  administrator  brought  chancery 
suit  against  sheriff  administrator  and 
his  two  sureties,  alleging  the  devasta- 
vit, and  asking  relief.  Against  prin- 
cipal and  all  his  sureties,  except  A., 
the  bill  was  taken  for  confessed.  A. 
answered  and  plead  statute  of  limita- 
tions. Held,  the  claim  of  E.'s  admin- 
istrator for  the  devastavit  was  de- 
barred as  against  sheriff  administrator's 
sureties,  though  not  against  himself, 
when  the  suit  was  brought  in  1880. 
"The  right  of  action  accrued  when  the 
warrant  was  returned  by  the  sheriff,  if 
not  before."    Ashby  v.  Bell,  80  Va.  811. 

Motion  for  Clerk's  Tickets.— The  act 
of  limitations  will  not  bar  a  motion 
against  a  sheriff,  for  clerk's  tickets,  put 
into  his  hands  to  collect.  The  court 
considered  the  act  of  limitations  as  not 
applying,  inasmuch  as  the  plaintiff 
might  have  sued  on  the  sheriffs  bond; 
and,  as  that  right  of  action  was  still 
existing,  it  could  not  be  true  that  the 
act  of  limitations  would  bar  the  mo- 
tion.    Lee  V.  Peachy,  3  Call  220. 

Delay  Short  of  Statutory  Not  a 
Waiver  of  Right  of  Action.— Where 
the  liability  of  the  sheriff  and  his 
securities  is  fixed,  it  can  not  be  af- 
fected by  any  delay  short  of  the  statu- 
tory period  of  limitation.  Sage  v. 
Dickinson,   33   Gratt.   361. 

A  judgment  was  obtained  in  1870  on 
a  contract  entered  into  prior  to  the 
adoption  of  the  Virginia  constitution 
of  1869,  and  in  the  same  year  an  ex- 
ecution issued  thereon,  placed  in  the 
hands  of  the  deputy  sheriff  and  levied 
on   property  of   the  judgment   debtor^ 
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who  gave  a  forthcoming  bond  and  had 
the  property  forthcoming  on  the  day 
and  place  of  sale.  The  debtor  then 
claimed  the  property  as  exempt  under 
the  homestead  provision  of  the  consti- 
tution and  statutes;  and  the  deputy 
sheriff  released  the  property  to  him 
without  requiring  an  indemnifying 
bond  or  notifying  the  creditor  of  the 
claim  set  up  by  the  debtor.  The  plain- 
tiflF  in  the  judgment,  after  the  sheriff's 
return  on  the  execution  filed  his  bill 
in  equity  to  subject  the  lands  of  his 
debtor  to  satisfy  his  debt,  and  having 
in  1875  exhausted  this  fund,  he  then 
in  1876  instituted  his  action  against 
the  sheriff  and  his  sureties  to  recover 
the  balance  due.  It  was  held,  that  the 
delay  in  bringing  the  action  was  not 
a  waiver  of  his  action  against  the  sher- 
iff and  his  sureties.  Sage  v,  Dickinson, 
33  Gratt.  361. 

Lapse  of  Time. — A  sheriff  collected 
the  poor  rates  for  the  years  1803  and 
1804;  and  in  November,  1823,  the  over- 
seers of  the  poor  commenced  proceed- 
ings against  him  by  motions  for  bal- 
ances unaccounted  for.  Held,  after 
such  lapse  of  time,  the  motions  ought 
not  to  be  entertained.  Overseers  of 
the   Poor  v.  Tucker,  2  Leigh  580. 

"In  the  case  of  Ross  v.  Darby,  4 
Munf.  428,  the  court  held,  that  a  lapse 
of  less  than  twenty-two  years,  con- 
nected with  other  circumstances,  was 
suflficient  to  discharge  a  sheriff  from 
a  claim  for  clerk's  fees,  on  the  presump- 
tion of  payment.  The  case  is  not  ex- 
actly analogous  to  this;  but  the  policy 
and  justice  of  fixing  some  limitation 
to  such  claims,  is  not  the  less  strong 
in  the  present  case.  The  delay  to 
prosecute  these  claims  for  twenty  years 
in  each  case  ought  not,  under  the  other 
circumstances  attending  them,  to  be 
countenanced."  Overseers  of  the  Poor 
V,  Tucker,  2  Leigh  580,  583. 
S.  Actions  by  and  against  Deputy  sher- 
iffs, 
a.   When  Right  of  Action  Accrues. 

Where  there  is  default  by  the  deputy 
but   no   judgment   against   the   sheriff 


the  liability  of  the  deputy  must  be  es- 
tablished as  an  original  proposition, 
and  action  accrues  and  time  runs  from 
the  act  of  default;  "but  where  a  judg- 
ment has  been  rendered  against  the 
principal,  that  establishes  the  default 
of  the  deputy,  and  the  liability  of  him 
and  his  sureties,  and  limitation  does 
not  begin  in  such  case  against  the  sher- 
iff till  the  date  of  the  judgment  against 
him.  Scott  V.  Tankersley,  10  Leigh 
581;  Allebaugh  v,  Coakley,  75  Va,  628; 
Crawford  v,  Turk,  24  Gratt.  176.  The 
judgment  is  a  new  promise,  as  it  were, 
or  a  renewal  of  the  cause  of  action." 
Poling  V.  Maddox,  41  W.  Va.  779,  24 
S.  £.  999,  distinguishing  Adkins  v. 
Fry,  38  W.  Va.  549,  18  S.  E.  737; 
Adkins  v.  Stephens,  38  W.  Va.  557, 
18  S.  E.  740.  The  case  of  Adkins  v. 
Fry,  38  W.  Va.  549,  18  S.  E.  737,  holds 
that,  in  an  action  of  debt  by  a  sheriff 
on  the  bond  of  a  deputy,  conditioned 
for  the  faithful  performance  of  duties 
and  to  pay  over  money  coming  to  his 
hands,  the  right  of  action  does  not  ac- 
crue at  the  time  of  the  default  of  the 
deputy,  and  the  statute  does  not  begin 
to  run  till  payment  by  the  principal. 
As  applied  to  the  facts  of  that  case, 
that  is  right,  because  there  was  judg- 
ment against  the  sheriff;  but  it  is  not 
applicable  to  an  action  on  a  bond 
treated  as  a  common-law  bond  where 
no  judgment  against  the  sheriff  has 
been   rendered. 

Where  Judgment  against  Sheriff  and 
Payment. — Where  a  judgment  or  de- 
cree against  a  sheriff  is  obtained  for  or 
on  account  of  the  default  or  miscon- 
duct of  his  deputy,  and  paid  in  whole 
or  in  part,  the  sheriff's  right  of  action 
under  §  911,  Va,  Code,  1904,  accrues 
from  the  time  of  his  paying  the  amount 
of  the  recovery  against  him;  and  the 
obvious  meaning  of  the  language  of 
the  statute  is  that  after  he  has  made 
such  payment,  he  may  bring  his  action 
or  motion  thereafter  against  the  deputy 
at  any  time  within  the  period  pre- 
scribed by  the  statute  of  limitations. 
Allebaugh  v.  Coakley,  75  Va.  628. 
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Occurring  More  than  Ten  Years  be- 
fore Motion. — In  the  case  of  AUe- 
baugh  V.  Coakley,  75  Va.  628,  a  deputy 
sheriff  made  default  in  paying  over  cer- 
tain collections  which  were  made,  or 
ought  to  have  been  made,  by  him 
prior  to  1869.  A  judgment  for  the 
amount  of  such  collections  was  ob- 
tained by  the  sheriff  in  1874,  and  the 
judgment  was  paid  by  him  in  1878. 
In  May,  1879,  the  sheriff  moved  against 
the  deputy  and  his  sureties  for  a  judg- 
ment for  the  amount  so  paid,  with  in- 
terest and  damages.  It  was  held,  that 
the  claim  of  the  plaintiff  was  not 
barred  by  the  statute  of  limitations, 
notwithstanding  the  default  of  the 
deputy  occurred  more  than  ten  years 
before  the  principal  moved  for  judg- 
ment against  him.  Adkins  v.  Fry,  38 
W.  Va.  549,  18  S.  E.  737. 
b.  Period  of  Limitation. 

See  ante,  "When  Right  of  Action 
Accrues,"   IX,  H,  2,  a. 

Recovery  Back  by  Deputy  of  Amount 
Paid. — A  deputy  sheriff  paid  the  judg- 
ments recovered  against  him  in  1847, 
for  failure  to  collect  and  account  for 
the  county  levies.  He  instituted  his 
suit  against  the  justices  of  the  county 
in  1858,  to  recover  the  amount  he  had 
paid.  It  was  held,  that  the  statute  of 
limitations,  if  not  the  staleness  of  the 
demand,  is  a  bar  to  the  claim.  Lee 
County  Justices  v.  Fulkerson,  21  Gratt. 
182. 

Estoppel  to  Show  That  Default  Oc- 
curred More  than  Ten  Years  before 
Motion  against  Sheriff. — See  ante, 
"When  Right  of  Action  Accrues,"  IX, 
H,  1,  a. 

I.  DEMAND. 
1.    Necessity. 

Demand  by  County  Court. — A  sher- 
iff whose  term  of  office  has  expired, 
having  in  his  hands  moneys  belong- 
ing to  the  county  court  of  his  county, 
is  not  liable  to  be  sued  therefor,  un- 
til such  county  court,  by  some  order 
entered  of  record,  or  draft  made  in 
pursuance    thereof,    directing     him    to 


pay  the  same  to  his  successor  in  of- 
fice, or  to  some  other  person,  has  been 
presented  to  him  for  payment,  and 
payment  thereof  has  been  refused. 
State  V,  Hays,  30  W.  Va.  107,  3  S.  E. 
177.  See  also.  Board  of  Education  v. 
Parsons,  22  W.  Va.  580;  Board  of  Edu- 
cation V,  Parsons,  22  W.  Va.  314; 
Board  of  Education  v.  Parsons,  22  W. 
Va.  308. 

Until  such  order  was  so  made  by 
said  county  court,  and  notice  thereof 
given  to  the  ex-sheriff,  he  was  not  au- 
thorized to  pay  over  said  money,  and 
therefore  not  liable  to  be  sued  for  it. 
State  V.  Hays,  30  W.  Va.  107,  3  S.  E. 
177. 

Coiuity  Creditor. — A  county  creditor 
provided  for  in  the  county  levy  is  not 
bound  to  apply  to  the  sheriff  or  his 
deputies  for  payment,  before  he  pro- 
ceeds to  enforce  payment  of  his  debts 
by  the  sheriff  and  his  sureties.  Ballard 
v.  Thomas,  19  Gratt.  14. 

In  Cook  V,  Hays,  9  Gratt.  142,  the 
court  held,  that  if  a  demand  was  neces- 
sary, the  objection  fpr  want  of  it,  no 
objection  for  want  of  a  demand  hav- 
ing been  made  in  the  court  below, 
could  not  be  raised  for  the  first  time 
in  the  appellate  court;  and,  moreover, 
that  upon  the  evidence  in  that  case,  it 
might  be  inferred  that  a  demand  had 
been  made.  •  Ballard  v,  Thomas,  19 
Gratt.   14. 

Action  to  Recover  Money  Received 
under  an  Execution. — Where  the  plain- 
tiff, in  an  action  against  a  sheriff  to 
recover  money  received  under  an  ex- 
ecution, lives  in  the  county,  no  de- 
mand of  the  money  is  necessary  before 
proceeding  to  subject  the  sheriff. 
Tyree  v.  Lonnally,  9  Gratt.  64;  Grand- 
staff  V.  Ridgely,  30  Gratt,  1;  Chapman 
V.  Chevis,  9  Leigh  297. 

But  when  the  plaintiff  in  execution 
does  not  reside  in  the  same  county, 
with  the  sheriff,  there  must  be  a  de- 
mand of  payment,  before  an  action  can 
be  maintained  on  the  sheriff's  official 
bond.     Grandstaff  v,  Ridgely,  30  Gratt. 
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1;  Tyree  v.  Donnally,  9  Gratt.  64.    See 
also,  Chapman  v,  Chevis,  9  Leigh  297. 
8.   Sufficiency. 

a.  Demand  by  Attorney. 

Sufficient  to  Sustain  Motion  against 
SherifE. — It  seems  that  since  the  at- 
torney at  law,  who  prosecutes  a  suit 
and  obtains  judgment,  has  full  power 
to  receive  the  money  recovered  when 
levied  by  execution  (see  Branch  v. 
Burnley,  1  Call  147),  a  demand  made 
by  him  of  the  sheriff  by  whom  it  is 
levied,  is  sufficient  to  authorize  a  mo- 
tion against  such  sheriff  for  nonpay- 
ment. Wilson  V.  Stokes,  4  Munf.  455; 
Chapman  v.   Chevis,  9   Leigh   297. 

Where  an  execution  is  delivered  to 
the  sheriff  of  a  county  other  than  that 
in  which  the  creditor  resides,  and  the 
creditor  employs  an  attorney  at  law, 
practising  in  the  sheriff's  county,  to 
collect  the  money,  without,  however 
giving  the  attorney  a  written  order, 
and  then  the  attorney  makes  a  demand 
of  the  money  from  the  sheriff,  such 
demand,  if  no  objection  be  made  |it 
the  time  to  the  authority  of  the  at- 
torney to  receive  the  money,  is,  not- 
withstanding the  statute,  1  Rev.  Code, 
ch.  134,  §  54,  a  sufficient  demand  to 
justify  a  judgment  against  the  sheriff. 
Chapman  v.   Chevis,   9   Leigh   297. 

b.  By  Board  of  Education. 

See   post,   "Necessary   and   Sufficient 
Averments,"  IX,  K,  1,  b. 
3.   Averment  and  Proof. 

Averment  of  Demand. — See  post, 
"Necessary  and  Sufficient  Averments," 
IX,  K,  1,  b;  "Declaration,"  IX,  K,  2. 

Proof  of  Demand  Where  Sheriff  Re- 
sides in  Another  County. — In  an  action 
by  an  execution  creditor  against  the 
sheriff  and  his  sureties  upon  his  official 
bond,  for  failure  to  pay  over  the  money 
he  had  collected  on  the  execution,  if  it 
appears  upon  the  trial  that  the  plain- 
tiff in  the  execution  did  not  reside  in 
the  same  county  with  the  sheriff,  then 
unless  the  plaintiff  prove  that  a  de- 
mand had  been  made  upon  the  sheriff 
as  prescribed  by  the  statute,  before  the 


action  was  instituted,  his  action  must 
fail.     Grandstaff  v.  Ridgely,  30  Gratt.  1. 

J.  JOINDER  OF  SEVERAL.  DE- 
MANDS. 

In  Notice  of  Motion. — Several  de- 
mands  between  the  same  parties  may 
be  joined  in  a  notice  of  a  motion 
against  a  sheriff  and  his  sureties  on  his 
official  bond.  County  Court  v.  Miller, 
34  W.  Va.  791,  12  S.  E.  1078;  Segouine 
V.  Auditor,  4  Munf.  398;  Board  of  Edu- 
cation V.  Parsons,  22  W.  Va.  308.  See 
also,  Hendricks  v.  Shoemaker,  3  Gratt. 
197;  James  v.  Stokes,  77  Va.  225,  240. 

It  would  not  do  to  say  that  such 
joinder  could  be  tolerated  in  formal 
actions,  such  as  debt,  or  assumpsit, 
but  denied  in  a  notice,  even  if  the  doc- 
trine stated  in  Hendricks  v.  Shoe- 
maker, 3  Gratt.  197,  that  one  joint  no- 
tice  would  do  for  several  grounds  of 
motion,  calling  for  separate  judgments, 
is  incorrect.  County  Court  v.  Miller, 
34  W.   Va.  791,  12  S.   E.   1078. 

"In  Hendricks  v.  Shoemaker,  3 
Gratt.  197,  a  joint  notice  to  a  constable 
and  his  sureties  for  defaults  of  the 
constable  in  several  cases,  in  respect 
to  the  same  plaintiff,  set  forth  in  an 
accompanying  list,  was  held  sufficient." 
Board  of  Education  v.  Parsons,  22  W. 
Va.  308;  County  Court  v.  Miller,  34 
W.  Va.  791,  12  S.  E.  1078;  James  v. 
Stokes,  77  Va.  225,  240. 

A  notice  that  a  motion  will  be  made 
for  a  judgment  against  a  sheriff,  for 
the  amount  of  his  receipt  for  sundry 
executions,  for  fines,  "as  appears  by  a 
copy  of  said  receipt,"  is  sufficient,  with- 
out mentioning  the  aggregate  sum  due, 
the  separate  amount  of  each  execution, 
or  the  time  when  delivered  to  the 
sheriff.  Segouine  v.  Auditor  of  Public 
Accounts,  4  Munf.  398;  County  Court 
V.  Miller,  34  W.  Va.  791,  12  S.  E.  1078; 
Board  of  Education  v,  Parsons,  22  W. 
Va.  308. 

A  notice  of  a  motion  against  a  sher- 
iff and  his  sureties  for  judgment  in 
favor  of  a  county  for  moneys  due  from 
the    sheriff   for    collection    of    county 
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levies  and  road  levies  is  not  bad  be- 
cause of  its  joining  those  two  kinds 
of  levy  as  grounds  for  the  motion. 
County  Court  v.  Miller,  34  W.  Va.  791, 
12  S.  E.  1078. 

In  Declarations.— "One  declaration, 
assigning  separate  breaches  of  the  con- 
dition of  the  bond  arising  from  different 
constables'  receipts,  is  very  common." 
County  Court  v.  Miller,  34  W.  Va.  791, 
12  S.   E.  1078. 

K.   PLEADING. 

1.   Notice  of  Motion. 

a.    Form  and  Technical  Accuracy. 

A  notice  on  which  to  base  a  motion 
for  judgment  against  a  sheriflF  and  his 
sureties  on  his  official  bond,  if  it  be  so 
plain  that  the  defendant  can  not  mis- 
take its  object,  is  sufficient,  however 
wanting  it  may  be  in  form  and  techni- 
cal accuracy.  Board  of  Education  v. 
Parsons,  22  W.  Va.  308;  Board  of  Edu- 
cation V.  Parsons,  22  W.  Va.  314;  Board 
•of  Education  v.  Parsons,  22  W.  Va. 
580;  Shepherd  v.  Brown,  30  W.  Va. 
13,  3  S.  E.  186.  See  also,  Monteith  v. 
Com.,  15  Gratt.  172;  Board  of  Super- 
visors V.  Dunn,  27  Gratt.  608 ,  Ex- 
change Bank  v.  Horner,  26  W.  Va. 
442;  Lyon  v.  Horner,  32  W.  Va.  432,9 
S.  E.  875. 

To  sustain  such  motion,  any  notice, 
however  informal,  which  informs  the 
defendants  of  the  nature  and  object  of 
the  motion,  is  sufficient.  Carr  v. 
Meade,  77  Va.  142.  The  notice  in  this 
case  was  held  to  be  sufficient. 

The  purpose  of  such  notice  is  to  ac- 
quaint the  defendants  with  the  grounds 
on  which  the  plaintiff  proposes  to  pro- 
ceed against  the  defendants.  Shepherd 
V.  Brown,  30  W.  Va.  13,  3  S.  E.  186. 

Such  a  notice  will  be  treated  with 
g^eat  indulgence  by  the  court;  but  it 
must  show,  when  thus  indulgently  con- 
strued, that,  by  .the  terms  of  the  act 
tinder  which  the  plaintiff  is  proceed- 
ing, he  is  entitled  to  recover  in  this 
summary  manner.  Shepherd  v.  Brown, 
30   W.  Va.  13,  3  S.  E.  186. 


b.   Necessary  and  Sufficient  Averments. 

Under  the  liberality  of  the  court  in 
reference  to  notices,  it  would  seem 
unwise  to  attempt  much  accuracy  or 
particularity;  for,  if  the  notice  descends 
to  particulars  as  to  dates,  sums,  and 
names,  the  document  referred  to  must, 
when  produced,  correspond  with  the 
notice,  though,  of  course,  such  par- 
ticularity would  not  vitiate  a  notice. 
See  Drew  v.  Anderson,  1  Call  51; 
Cookes  V,  Patriotic  Bank,  1  Leigh  433. 
Any  danger  of  this  sort  would  be 
avoided  by  a  more  general  description, 
provided  it  be  not  so  vague  that  what 
is  intended  may  be  mistaken.  See 
Graves  v.  Webb,  1  Call  443;  Segouine 
V.  Auditor,  4  Munf.  398;  Steptoe  v.  Au- 
ditor, 3  R^nd.  221 ;  Supervisors  v,  Dunn, 
27  Gratt.  608,  612;  Board  of  Education 
V.  Parsons,  22  W.  Va.  308;  Lemoigne 
r.  .  Montgomery,  5  Call  528;  Booth  v. 
Kinsey,  8  Gratt.  560;  Hendricks  v. 
Shoemaker,  3  Gratt.  197;  White  v, 
Sydenstricker,  6  W.  Va.  46;  Shepherd 
V.  Brown,  30  W.  Va.  13,  19,  3  S.  E. 
186. 

Failure  to  specify  the  contents  of  a 
sherifiTs  bond  does  not  make  a  notice 
defective,  for  calling  it  a  bond  given 
as  sheriff  makes  it  so  plain  that  the 
defendants  can  not  mistake  the  bond 
on  which  he  is  proceeding,  and  they 
sufficiently  know  its  contents  by  its  be* 
ing  called  a  sheriff's  bond.  Shepherd 
V,  Brown,  30  W.  Va.  13,  3  S.  E.  186. 

Failure  to  Allege  Filing  in  Clerk's 
Office. — A  notice  of  a  motion  against 
a  sheriff  and  the  sureties  on  his  official 
bond  alleged  that  the  sheriff  executed 
his  official  bond,  which  was  afterwards 
approved  by  the  county  court,  but  does 
not  state  that  it  was  filed  in  the  clerk's 
office  of  the  county  court.  Such  omis- 
sion is  not  a  fatal  defect  in  such  notice, 
on  motion  to  quash.  Shepherd  v. 
Brown,  30  W.  Va.  13,  3  S.  E.  186. 

Stating  on  What  Bond  Motion  Will 
Be  Made. — On  motion  against  a  sher- 
iff and  his  sureties  for  his  failure  to 
pay  the  taxes  due  to  the  common- 
wealth, it  is  not  necessary  that  the  no- 
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tice  should  state  on  what  bond  of  the 
sheriff  the  motion  will  be  made.  Mon- 
teith  V,  Com.,  15  Gratt  172;  Super- 
visors V.  Dunn,  27  Gratt.  608;  Board  of 
Education  v.  Parsons,  22  W.  Va.  308; 
Shepherd  v.  Brown,  30  W.  Va.  13,  3 
S.   E.   186. 

"In  Board  of  Supervisors  v.  Dunn, 
27  Gratt.  608,  612,  a  notice  against  a 
sheriff  (D.)  and  his  sureties,  of  a  mo- 
tion for  judgment  for  four  thousand, 
eight  hundred  and  forty  dollars  and 
three  cents,  'the  same  being  the  amount 
of  the  said  D.'s  deficiency  and  default 
for  county  levies  for  the  year  1869,  that 
went  into  the  said  D.'s  hands  as  sher- 
iff, and  which  he  failed  to  account  for 
and  pay  over,  etc.,*  was  determined  to 
be  sufficiently  specific  and  definite  to 
warrant  a  judgment  thereon.  4  Min- 
or's Inst,  (part  2)  1091.  See  also. 
White  V.  Sydenstricker,  6  W.  Va.  46." 
Board  of  Education  v.  Parsons,  22  W. 
Va.  308. 

Avennent  of  Receipt  of  Money. — A 
notice  to  a  constable  and  his  sureties 
that  intended  to,  but  in  fact  does  not, 
contain  an  averment  that  the  constable 
received  or  collected  any  money  on 
the  claims  placed  in  his  hands  by  the 
plaintiff  for  collection,  is  fatally  defec- 
tive.   Barrett  v.  Smith,  4  W.  Va.  709. 

Averment  of  Demand. — A  notice  to 
an  ex-sheriff  and  his  sureties  of  a  mo- 
tion to  recover  money,  which  he  as 
sheriff  had  collected  on  the  school 
levies,  which  does  not  show  on  its 
face,  that  the  board  of  education,  which 
was  entitled  to  the  money,  had  or- 
dered him  to  pay  such  money  to  his 
successor,  the  present  sheriff  and  ex 
officio  treasurer,  and  of  which  he  had 
notice,  is  fatally  defective.  Board  of 
Education  v.  Parsons,  22  W.  Va.  580; 
State  V.  Hays,  30  W.  Va.  107,  3  S.  E. 
177.  See  also.  Board  of  Education  v. 
Parsons,  22  W.  Va.  308;  Board  of  Edu- 
cation V.  Parsons,  22  W.  Va.  314. 

"The  right  of  the  plaintiff  to  main- 
tain its  motions  rested  upon  the  fact 
that  the  board  of  education,  by  its  or- 
der  entered   of   record,   signed   by   its 


president  ahd  secretary,  a  certified 
copy  of  which  had  been  delivered  to 
him,  had  directed  Parsons  to  pay  said 
moneys  to  Minear,  the  then  sheriff  of 
the  county.  That  this  court  in  the  ab- 
sence of  such  averment  m  the  notice 
would  hold  the  same  as  insufficient  to 
warrant  a  judgment  thereon  against 
the  sheriff,  clearly  appears  by  its  de- 
cision in  the  case  of  Board  of  Educa- 
tion V,  Parsons,  22  W.  Va.  580."  State 
V.  Hays,  30  W.  Va.  107,  3  S.  E.  177. 

When  Motion  to  Quash  Should  Be 
Overruled. — Where  a  notice  is  given, 
to  a  sheriff  and  his  sureties  on  his  of- 
ficial bond  for  the  recovery  of  the 
amount  of  certain  county  orders  drawn 
on  said  sheriff  in  behalf  of  the  plain 
tiffs  in  said  notice,  and  the  only  de- 
fense interposed  is  a  motion  to  quash, 
if  the  notice  on  its  face  shows  suffi- 
cient averments,  if  proven,  to  entitle 
the  plaintiffs  to  a  judgment,  the  motion 
to  quash  should  be  overruled.  State 
V,  Keadle,  44  W.  Va.  594,  29  S.  E.  976; 
State  V.  Keadle,  44  W.  Va,  698,  29  S. 
E.  1039. 

Where  Several  Demands  Joined  in 
One  Motion. — See  ante,  "Joinder  of 
Several    Demands,"   IX,  J. 

Damages  from  Levy  of  Attachment 
and  Refusal  to  Return  Property.— If, 
taking  the  whole  notice  together,  it 
plainly  appears  that  the  plaintiff 
claimed  all  the  property  levied  on  oy 
the  sheriff,  though  this  be  not  stated 
in  a  technical  manner,  and  might,  if 
one  part  of  the  notice  only  was  looked 
at,  be  possibly  construed  as  a  claim  to 
an  undivided  interest  in  the  property, 
this  would  not  be  a  fatal  defect  in  the 
notice  on  motion  to  quash.  Shepherd 
V.  Brown,  30  W.  Va.  13,  3  S.  E.  186. 

If  the  allegations  in  such  notice  be 
that  the  sheriff  having  levied  an  at- 
tachment on  the  defendant's  property, 
which  attachment  was  quashed,  and 
the  sheriff  ordered  to  return  the  prop- 
erty, which  he  refused  to  do,  and  the 
plaintiff  asked  judgment  for  the-  value 
of  the  property,  such  notice  is  not  fa- 
tally defective,  on  motion  to  quash,  be- 
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cause  the  plaintiff  failed  to  allege  that 
he  owned  the  property  when  it  was 
ordered  t©  ke  returned.  Shepherd  v. 
Brown,  30  W.  Va.  13,  3  S.  E.  186. 

The  notice  that  the  sheriflF  levied  an 
attachment,  issued  against  the  plaintiff 
and  another,  on  the  property  of  the 
plaintiff,  but  returned  the  attachment 
as  though  the  property  of  the  plaintiff 
so  levied  on  was  the  property  of  the 
other  defendant,  and  when  the  attach- 
ment was  quashed  the  court  ordered 
the  sheriff  to  return  the  property  to 
such  other  persons  to  whom  by  his  re- 
turn it  appeared  to  belong.  This  was 
no  judgment  of  the  court  that  the  prop- 
erty belonged  to  such  other  defend- 
ant, and  not  to  the  plaintiff,  and  it  can 
Ti9t  be  relied  upon  as  estopping  the 
plaintiff  from  alleging  in  such  notice 
that  it  was  his  property.  It  is  not  res 
adjudicata.  Shepherd  v.  Brown,  30  W. 
Va.  13,  3  S.  E.  186. 

In  such  a  notice  the  plaintiff  may 
claim  not  only  the  value  of  the  prop- 
erty not  returned  by  the  sheriff,  but 
Icept  by  him,  but  also  the  sum  for  the 
estimated  damages  done  to  the  other 
portien  of  the  property  by  the  sheriff, 
when  in  his  legal  possession,  though 
such  property  in  this  condition  was  re- 
turned in  obedience  t«  the  court's  or- 
der— as  both  of  these  demands  would 
have  been  recovered  on  in  a  suit  on 
the  sheriff's  official  bond.  Shepherd  v. 
Brown,  30  W.  Va.  13,  3  S.  E.  186. 

c.  Waiver  of  Defects. 

Appearance  waives  defects  in  the 
form  of  a  notice  on  a  motion  against  a 
sheriff  for  money  levied  for  the  main- 
tenance of  the  poor.  Winston  v. 
Overseers    of  Poor,  4  Call  357. 

By  appearance  to  a  motion  .ag^ainst 
a  sheriff  and  his  sureties,  under  §  5,  ch. 
121,  W.  Va.  Code,  and  repeated  con- 
tinuance of  the  case  generally,  by  con- 
sent of  parties,  the  defendants  do  not 
thereby  preclude  themselves  from 
moving  to  quash  the  notice,  because 
fatally  defective  on  its  face.  Shepherd 
V.  Brown,  30  W.  Va.  13,  3  S.  E.  186. 


2.  Declaration. 

a.  Assignment  of  Breaches — Necessary 
and  Sufficient  Averments. 

General  Rule. — The  assignment  of 
breaches  is  the  esseace  of  the  action 
on  a  sheriff's  bond.  The  breach  must 
be  stated  according  to  the  facts,  and 
with  certainty  and  particularity,  that 
the  defendants  may  know  what  they 
are  called  upon  to  answer.  Com.  v. 
Fry,  4  W.  Va.  721. 

"Where  the  condition  of  the  bond 
provides  for  a  single  act  to  be  done, 
the  breach  is  well  assigned  if  it  be  in 
the  words  of  the  condition,  or  words 
which  import  the  same  thing.  But 
where  the  condition  of  the  bond  re- 
quires many  things,  the  omission  of 
any  one  of  which  would  constitute  a 
breach,  a  particular  breach  should  be 
specified  in  the  assignment.  1  Chitty's 
Pleadings,  326;  The  People  v.  Brush, 
6  Wendell,  454."  Com.  v.  Fry,  4  W. 
Va.   721. 

After  a  Writ  of  Inquiry  Executed. — 
Upon  a  sheriff's  bond  for  collection  of 
taxes,  a  general  assignment  of  breaches 
in  the  words  of  the  bond  is  sufficient 
after  a  writ  of  inquiry  executed. 
Branch   v.    Randolph,   5   Call   546. 

Allegation  of  Nonpayment  of  Pen- 
alty by  Obligor. — In  a  declaration  on 
an  official  bond  of  a  sheriff,  it  is  not 
neceftary  to  allege  the  nonpayment  of 
the  penalty  of  the  bond  by  the  obligor; 
it  is  sufficient  in  the  assignment  of  the 
breach  to  allege  the  nonpayment  of  the 
sum  demanded  by  the  principal  in  the 
bond,  whose  duty  it  was  to  pay  it. 
State  V.   Phares,  24  W.  Va.  657. 

Neglect  and  Refusal  to  Make  Re- 
turn.— In  an  action  by  an  execution 
creditor  against  the  sheriff  and  his 
sureties,  one  count  in  the  declaration, 
after  stating  that  said  execution  was 
in  the  hands  of  the  deputy,  and  was 
returnable  on  a  date  stated,  avers  that 
neither  the  deputy  sheriff  nor  the  said 
sheriff  of  S  county  made  such  return 
since  that  time,  but  such  return  of  said 
execution  to  make,  have  wholly  neg- 
lected and  refused,  etc.    The  count  is 
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substantially    sufficient.      Grandstaff   v. 
Ridgely,  30  Gratt.   1. 

In  an  action  on  a  constable's  o£Bcial 
bond,  the  assignment  o{  the  breach  did 
not  set  out  especially  the  claims  put 
into  the  constable's  hands,  but  stated 
that  the  relator  had  placed  divers 
claims  in  his  hands  for  collection 
which  were  particularly  set  out  in  a 
receipt  given  by  him  as  constable  and 
which  was  thereto  annexed,  marked  A.. 
And  then  proceeded  to  aver  the  collec- 
tion of  the  moneys  by  the  constable, 
and  his  failure  to  pay  over  to  the  re- 
lator. Held,  on  demurrer  to  the 
breach,  that  it  was  well  assigned.  Gov- 
ernor V.  Roach,  9  Gratt.  13. 

In  an  action  on  a  sheri£F's  bond  for 
failure  to  levy  an  attachment  in  a  suit, 
the  declaration  must  aver  directly  that 
a  judgment  was  obtained  in  the  suit, 
and  the  amount  thereof;  also  that  the 
property  on  which  the  sheriff  was  re- 
quired to  levy,  was  of  some  value,  and 
that  by  reason  of  the  failure  to  make 
a  levy,  the  plaintiff  sustains  damages. 
Com.  V.  Fry,  4  W.  Va.  721.  See  also, 
Perkins  v.  Giles,  9  Leigh  397. 

There  were  four  assignments  of 
breaches  in  the  declaration  in  this  case. 
They  all  aver  either  a  failure  to 
levy  the  attachment,  or  a  fail- 
ure to  take  the  property  into 
possession,  after  it  was  levied  upon, 
so  that  when  final  judgment  was 
obtained,  there  was  no  property  found 
within  the  bailiwick  of  the  said  sheriff 
on  which  to  levy  the  execution  which 
issued  on  •  the  said  final  judgment. 
There  was  no  direct  averment  in  any 
of  the  assignments  of  breaches,  that 
any  judgment  was  ever  obtained,  nor  is 
there  any  sum  stated,  even  by  way  of 
recital,  for  which  judgment  was  ob- 
tained. There  was  no  averment  that 
the  property  on  which  the  sheriff  and 
his  deputy  were  required  to  levy,  was 
of  any  value.  It  was  held,  that  inas- 
much as  there  was  no  averment  in  any 
of  the  assignments  of  breaches,  that 
judgment  was  obtained  for  any  sum, 
nor  that  the  property  to  be  levied  upon 


was  of  s©me  value,  nor  that  the  plain- 
tiff, by  reason  of  the  failure  to  make 
such  levy,  sustained  any  damage,  the 
assignments  were  all  fatally  defective,, 
and  the  demurrer  should  have  been 
sustained.  If  the  plaintiff  obtained  no 
judgment  for  any  sum,  he  could  sustain 
no  damages  by  the  failure  of  the  sher- 
iff to  levy  the  attachment,  and  if  the 
property  to  be  levied  upon  was  of  no 
value,  he  could  sustain  no  damage,  al- 
though he  might  have  obtained  a  judg- 
ment. Com.  V.  Fry,  4  W.  Va.  721; 
Perkins  v.  Giles,  9  Leigh  397. 

Allegation  That  Judgment  Obtained 
—Amount— Value  of  Property— Dam- 
age from  Failure  to  Levy. — See  the 
two    preceding   paragraphs. 

Averment  That  Execution  Levied. — 
A  ceunt  in  a  declaration  in  an  action 
by  an  execution  creditor  against  the 
sheriff  and  his  sureties,  avers  that  the 
execution  went  into  the  hands  of  a 
deputy  of  the  sheriff,  and  became  a 
lien  on  all  the  personal  property  of  the 
debtor,  and  that  the  deputy  collected 
the  whole  amount  of  the  execution;  but 
does  not  aver  that  the  execution  was 
levied,  or  that  the  money  was  paid  be- 
fore the  return  day  of  the  writ.  The 
count  is  fatally  defective.  Grandstaff 
V.  Ridgely,  30  Gratt.  1. 

That  Money  in  Fact  Received. — In 
debt  on  a  sheriff's  official  bond,  the 
breach  assigned  is,  that  the  sheriff's 
deputy  acknowledged,  after  he  had 
ceased  to  be  deputy,  that  he  had  re- 
ceived money  on  an  execution,  not  that 
the  deputy  had  in  fact  received  it. 
Held,  the  breach  is  not  well  assigned. 
Bennett  v.  Giles,  6  Leigh  316. 

Failure  to  Return  Forthcoming 
Bond. — In  charging  a  breach  of  the 
condition  of  a  sheriff's  bond,  if  it  was 
alleged  that  he  failed  to  return,  to  the 
office  of  the  clerk  of  the  county,  a 
forthcoming  bond  taken  upon  an  exe- 
cution from  the  superior  court  of  law; 
such  assignment  of  a  breach  was  so 
defective  that  judgment  for  the  plain- 
tiff could  not  be  rendered  upon  it  in 
a  case  occurring  before  the  1st  of  Jan- 
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uary,  1820.  But  see  Rev.  Code  of  1819, 
ch.  128,  §  103,  1st  vol.,  page  512.  Lane 
V,   Harrison,  6   Munf.   571. 

Defect  Cured  by  Verdict.— In  debt 
on  a  sheriffs  bond,  the  declaration 
charging  that  he  failed  to  pay  the  taxes 
on  demand,  instead  of  at  the  time  ap- 
pointed by  law,  was  held  sufficient 
after  verdict.  Winslow  v.  Com.,  2 
Hen.  &  M.  459. 

Averment  of  Demand. — In  an  action 
by  an  execution  creditor  against  the 
sheriff  and  his  sureties  upon  his  official 
bond  for  the  failure  to  pay  over  the 
money  he  had  collected  on  the  execu- 
tion which  had  gone  into  the  hands  of 
one  of  his  deputies,  the  declaration  not 
stating  that  the  plaintiff  did  not  reside 
in  the  county  of  the  sheriff,  it  is  not 
necessary  to  aver  that  a  demand  had 
been  made  upon  the  sheriff,  as  pre- 
scribed by  the  statute,  before  the  action 
was  instituted.  Grandstaff  v.  Ridgely, 
30  Gratt.  1. 

Order  by  County  Court  to  Pay  Over 
Money  to  Successor. — A  declaration  in 
an  action  upon  a  sheriff's  official  boud, 
for  the  use  of  the  county  court  of  his 
county,  for  failing  to  pay  over  moneys 
received  by  him  in  his  official  capacity 
for  the  use  of  such  county,  which  fails 
to  aver  that,  before  such  action  was 
commenced,  the  county  court  had,  by 
its  order  entered  of  record,  or  by  a 
draft  made  in  pursuance  thereof,  or- 
dered him  to  pay  such  moneys  to  his 
successor  in  office,  or  to  some  other 
person,  and  that  said  sheriff  had  notice 
thereof  is,  upon  general  demurrer,  fa- 
tally defective.  State  v.  Hays,  30  W. 
Va.  107,  3  S.  E.  177.  See  also,  Board 
of  Education  v.  Parsons,  22  W.  Va. 
58©;  Board  of  Education  v.  Parsons,  52 
W,  Va.  314;  Board  of  Education  v. 
Parsons,  22  W.   Va.  308. 

Averment  of  Notice  and  Opportunity 
to  Defend. — It  is  not  necessary  that 
the  declaration  in  an  action  by  the  his^h 
sheriff  against  his  deputy  and  his  sure- 
ties, on  their  bond  with  condition  to 
indemnify    the    high    sheriff    from    all 


loss  and  damages  and  the  conduct  of 
the  deputy  in  said  office,  to  allege  that 
the  deputy  was  requested  to  defend  the 
suit  against  a  high  sheriff  or  had  an 
opportunity  of  doing  so  or  had  notice 
thereof.  Crawford  v.  Turk,  24  Gratt. 
176. 

Averments  as  to  Particular  Act  of 
Deputy. — In  an  action  against  a  sheriff 
for  the  default  of  his  deputy,  the  dec- 
laration should  notify  such  sheriff  of 
the  particular  acts  of  his  deputy  for 
which  he  is  to  be  made  responsible. 
Overten  v.   Hudson,  2   Wash.   172. 

Joinder  of  Demands.  —  See  ante, 
"Joinder  of  Several  Demands,"   IX,  J. 

b.  Failure  to  Account  for  Levy. 

In  an  action  on  a  sheriff's  bond,  ex- 
ecuted under  the  statute  in  force  in 
1862,  for  failing  to  pay  money  collected 
upon  a  levy,  it  is  not  necessary,  that 
the  declaration  should  allege,  that  the 
levy,  which  the  sheriff  was  charged 
with  collecting  and  failing  to  pay  over 
to  the  party  entitled  to  receive  it,  was 
made  by  a  majority  of  the  justices  of 
the  county,  or  that  they  had  all  been 
summoned  to  attend  the  court,  at 
which  the  levy  was  made.  If  the  fail- 
ure to  summons  the  justices  or  the 
fact  that  a  majority  of  the  justices 
were  not  present,  when  the  levy  was 
laid,  could  avail  the  defendant,  it  must 
be  relied  on  as  a  defense.  State  v. 
Phares,  24  W.  Va.  657. 

If  the  declaration  alleges  that  the 
levy  was  duly  made,  it  will  be  pre- 
sumed, that  the  court  followed  the  law 
in  laying  the  levy.  Neither  was  it  nec- 
essary, that  the  declaration  should  al- 
lege for  what  the  claim  was  allowed  to 
the  plaintiff.  State  v.  Phares,  24  W. 
Va.  657. 

3.  Plea. 

a.  To  Notice  of  Motion. 

"Non  Danrnificatus**  and  "Nil  Debet" 
Not  Proper  Pleas. — On  a  notice  of  a 
motion  against  a  sheriff  and  his  sure- 
ties on  his  official  bond,  with  condi- 
tion for  the  faithful  discharge  of  du- 
ties,  the   pleas   of   "non   damnificatus" 
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and  "nil  debet"  are  not  proper  pleas. 
Board  of  Supervisors  v,  Dunn,  27 
Gratt.  608;  Poling  v,  Maddox,  41  W. 
Va.  779,  24  S.  E.  999. 

"In  Board  of  Education  v.  Dunn,  27 
Gratt.  608,  in  a  proceeding  on  a  sher- 
iff's bond,  with  condition  for  the  faith- 
ful discharge  of  duties,  it  was  held, 
that  a  plea  of  non  damnificatus  was  not 
admissible,  as  it  was  admissible  only 
on  a  bond  to  indemnify  and  save  harm- 
less; thus  deciding  that  a  bond  with 
provision  for  faithful  discharge  of 
duty,  like  the  one  here,  is  not  a  mere 
bond  of  indemnity,  and  that  under  it 
a  party  could  not  say,  when  there  was 
a  breach  by  the  obligor,  of  its  condi- 
tion, that  the  plaintiff  had  not  been 
damnified.  So  a  bond  with  such  con- 
dition is  pronounced,  in  the  opinion  by 
Judge  Woods,  not  a  bond  of  indem- 
nity merely,  in  State  v.  Hays,  30  W. 
Va.  107,  3  S.  E.  177."  Poling  v.  Mad- 
dox, 41  W.  Va.  779,  24  S.  E.  999,  dis- 
tinguishing Adkins  v.  Fry,  38  W.  Va. 
549,  18  S.  E.  737. 

Non  Est  Factum  uiK>n  Motion  against 
Deputy  and  Sureties. — Upon  a  motion 
against  a  deputy  sheriff  and  his  sure- 
ties upon  a  joint  bond,  if  the  principal 
plead  non  est  factum,  this  must  be  first 
tried,  and  decided  against  the  plea,  be- 
fore judgment  can  be  rendered  against 
the  sureties.  Asberry  v,  Calloway,  1 
Wash.  72. 

b.  In  Action  of  Debt. 

Plea  of  Conditions  Performed. — In 
an  action  of  debt  upon  a  sheriff's  offi- 
cial bond,  the  plea  of  conditions  per- 
formed, properly  pleaded,  is  an  answer 
to  the  whole  cause  of  action  in  the 
declaration  mentioned,  and  contro- 
verts the  plaintiff's  right  to  any  recov- 
ery whatever.  State  v.  Hays,  30  W. 
Va.  107,  3  S.  E.  177. 

Demurrer  to  Plea. — An  action  of 
debt  was  brought  on  the  official  bond 
of  a  sheriff  in  the  name  of  G.,  successor 
of  T.,  governor  of  Virginia,  to  whonj 
the  bond  was  given.  A  plea  was  filed 
taat  G.  was  not,  and  that  M.  was  the 


successor  of  T.  A  demurrer  was  filed 
to  the  plea.  The  plea  although  filed  to 
entrap,  can  not  be  pronounced  bad  in 
substance  on  demurrer,  for  that  merely 
decides  whether  the  plea  is  a  good  one, 
not  whether  the  defendant  should  be 
permitted  to  file  it.  Bennett  v.  Giles, 
6  Leigh  316. 
4.  Replication. 

Pleading  by  Way  of  Estoppel— In- 
formal Commencement  and  Conclu- 
sion.— Upon  a  motion  by  a  high  sheriff 
against  a  deputy,  and  his  sureties,  they 
;  file  a  plea;  and  the  plaintiff  replies 
!  specially,  and  relies  on  the  facts 
therein  stated  and  especially  on  the 
bond  as  an  estoppel;  though  the  rep- 
lication has  not  the  peculiar  commence- 
ment and  conclusion  of  a  pleading  by 
way  of  estoppel.  A  demurrer  to  the 
replication  should  not  be  sustained. 
Cecil  V,  Early,  10  Gratt.  198. 

L.  TRIAL. 

1.  Plaintiff  Must  Bring  Himself  within 

Statute. 
On  the  trial  of  a  notice  on  which  to 
base  a  motion  for  judgment  against  a 
sheriff  and  his  sureties  on  his  official 
bond,  the  plaintiff  must  show  himself 
to  come  fully  within  the  terms  of  the 
act  under  which  he  is  proceeding,  for 
the  court  will  then  presume  nothing 
in  his  favor.  Shepherd  v.  Brown,  30 
W.  Va.  13,  3  S.  E.  186;  Stuart  v.  Ham- 
ilton,  2  Hen.  &  M.  48.  See  post,  "Pre- 
sumptions and  Burden  of  Proof,"  IX, 
L,  6,  a.  See  also,  the  title  PRE- 
SUMPTIONS AND  BURDEN  OF 
PROOF,  vol.  11,  p.  315. 

2.  Manner  and  Extent  of  Defense  to 

Motion. 
Under  our  statute  (Code,  ch.  121,  § 
7),  defense  to  such  motions  may  be 
made  in  the  same  manner  and  to  the 
same  extent  as  in  actions  at  law.  State 
V.  Keadle,  44  W.  Va.  594,  29  S.  E.  976; 
State  V.  Keadle,  44  W.  Va.  698,  29  S. 
E.  1039. 

3.  Set-Off. 

Claim  against  Building  Fund  against 
Amount    Due    Teacher's    Fund— If    a 
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suit  be  brought  on  the  special  bond  of 
a  sheriff  as  the  collector  of  school 
taxes,  and  the  only  breach  of  the  bond 
alleged  by  the  plaintiff  is  the  failure 
of  the  sherff  to  pay  over  the  amount, 
which  he  was  indebted  to  the  teacher's 
fund,  the  defendants  can  not  set  off 
any  balance,  which  they  claim  is  due 
from  the  building  fund  to  the  sheriff; 
nor  can  any  evidence  be  introduced 
on  the  trial  of  such  a  suit  by  either 
plaintiff  or  defendants  with  reference 
to  any  receipts  or  payments  made  by 
the  sheriff  on  account  of  the  building 
fund.  The  endeavor  to  introduce  such 
matters  into  the  suit  should  be  re- 
jected. -  Board  of  Education  v,  Cain, 
28  W.  Va.  758. 

In  Action  of  Debt  on  Deputy  Sher- 
iff's Bond. — Where  an  action  of  debt 
upon  a  bond  executed  by  a  deputy 
sheriff  to  his  principal  is  predicated  on 
a  claim  that  the  defendant  has  failed 
to  comply  with  the  conditions  of  his 
bond  by  paying  oyer  and  accounting 
for  all  money  which  may  come  into  his 
hands  by  virtue  of  his  office,  the  de- 
fendant may  prove  and  have  allowed, 
as  a  set-off  against  such  claim,  such 
amount  as  he  may  be  entitled  to  for 
his  services  as  such  duty,  if  the  same 
are  set  forth  and  described  in  the  bill 
of  particulars  filed  with  his  plea.  Da- 
vis V.  Baker,  45  W.  Va.  455,  32  S.  E. 
239. 

4.  Amendment  of  Return. 

gee  the  title  AMENDMENTS,  vol. 
1,  p.  356.  See  also,  ante,  "Summons 
and  Process — Service  of  Notice  of 
Motion,"   IX,   E. 

In  an  action  by  an  execution  creditor 
against  the  sheriff  and  his  sureties 
upon  his  official  bond,  for  the  failure 
to  pay  over  the  money  he  had  col- 
lected on  the  execution,  after  all  the 
evidence  was  introduced  the  sheriff  and 
the  deputy  asked  to  be  allowed  to 
withdraw  and  make  a  return  on  the 
execution,  a  copy  being  left  on  said 
execution,  it  being  then  in  evidence, 
stating  that  as  soon  as  returned  to  the 


county  court  clerk's  office  (from 
whence  it  was  issued)  they  would  of- 
fer said  return  in  evidence.  It  wms 
held,  that  it  was  not  error  to  refuse 
the  application.  Grandstaff  v,  Ridgely, 
30  Gratt.  1. 
9.  Province  of  Court  and  Jury. 

Amended  Return  Contradictory  on 
Its  Face — Question  for  Jury*— In  debt 
on  a  sheriff's  bond,  two  breaches  are 
assigned:  1.  That  the  sheriff  had  ler« 
ied  an  execution  of  the  relator  against 
an  administrator,  on  slaves  of  the  de- 
cedent, but  negligently  suffered  them 
to  be  eloigned  and  carried  off;  2,  that 
the  sheriff  might  have  levied  the  exe- 
cution on  such  slaves,  but  neglected 
so  to  do.  At  the  trial,  the  plaintiff,  to 
show  the  issuing  of  the  execution,  and 
the  reception  and  disposition  thereof 
by  the  sheriff,  was  under  the  necessity 
of  giving  in  evidence  not  only  the  ex- 
ecution with  the  return  originally 
made  thereon,  but  also  an  amendment 
of  that  return,  made  by  leave  of  court 
This  a-mcndment  had  been  made  not 
by  obliterating  the  fiist  return  and 
substituting  another  in  its  place,  but  in 
a  more  proper  manner  by  making  an 
addition  to  the  first  return;  and  the  re- 
turn thus  constituted  of  that  originally 
made,  and  of  what  was  afterwards 
added,  was  upon  its  face  contradictory 
in  itself.  Held,  that  the  defendant  had 
a  right  to  rely  upon  said  return  as 
prima  facie  evidence  in  his  favor;  that 
the  plaintiff,  on  the  other  hand,  was 
at  liberty  to  disprove  any  part  of  it,  as 
well  by  intrinsic  evidence  furnished  by 
the  return  itself,  as  by  evidence  al- 
iunde; that  it  was  competent  for  the 
defendant  in  like  manner  to  sustain  any 
part  of  the  return;  and  that  it  was  the 
province  of  the  jury  to  decide,  upon 
the  whole  evidence  furnished  by  the 
return  or  otherwise,  whether  or  not 
the  execution  was  levied  by  the  sheriff 
upon  the  property  of  the  intestate  in 
the  hands  of  the  administrator,  and  the 
same  thereafter  eloigned  and  lost  by 
the  negligence  of  the  sheriff;  or 
whether  or  not  the  sheriff  might  have 
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levied  upon  such  property  in  the  hands 
«f  the  administrator,  but  neglected  so 
to  do.  Lathrop  v.  Lumpkin,  2  Rob.  49. 
Question  as  to  Acquiescence  in  Ap- 
plication of  Pajrment  by  Debtor.— The 
payment  made  to  the  deputy,  G.,  was 
intended  to  be  handed  by  him  to  M., 
another  deputy,  who  had  the  execu- 
tion. A  few  days  after  the  payment, 
B.  saw  M.,  and  he  directed  M.  to  ap- 
ply the  same  to  the  execution  of  R., 
to  which  M.  made  no  objection  (no 
reply).  Held,  this  evidence  was  prop- 
erly left  to  the  jury  to  determine 
whether  the  officer  had  acquiesced  in 
the  direction  of  the  debtor,  and 
whether,  under  the  circumstances,  the 
officer  could  properly  apply  any  part 
of  the  money  to  other  claims  in  his 
hands  against  the  debtor.  Grandstaflf 
V,  Ridgely,  30  Gratt.  1. 

«.  Evidence.  ^ 

^  Presumptions  and  Burden  of  Proof. 

See  ante,  "PlaintiflF  Must  Bring  Him- 
self within  Statute,"  IX,  L,  1. 

Due  Execution  of  Bond  and  Liability 
of  Sureties  for  Default. — In  a  notice  of 
a  motion  against  the  sheriff  and  his 
sureties,  for  certain  taxes  due  from  said 
sheriff  for  1857,  no  particular  bond  was 
described.  It  was  held,  to  be  incum- 
bent on  the  commonwealth  to  show  at 
the  trial  that  the  said  sheriff,  with  the 
persons  named  as  his  sureties,  had  duly 
executed  a .  bond  for  the  faithful  dis- 
charge of  the  duties  of  his  office  for 
that  year.  Monteith  v.  Com.,  15  Gratt. 
172;  Shepherd  v.  Brown,  30  W.  Va.  13, 
3  S.  E.  186.  See  also,  Board  of  Super- 
visors V.  Dunn,  27  Gratt.  608;  Board 
of  Supervisors  v.  Parsons,  22  W.  Va. 
308. 

Proving  Falsehood  of  Return. — In 
an  action  on  the  case,  against  a  sher- 
iff; for  failing  to  levy  an  execution,  if 
the  return  on  the  execution  was  "that 
there  were  no  effects  with  which  the 
debt  could  be  satisfied,"  the  burthen 
is  thrown  on  the  plaintiff  of  proving 
the  falsehood  of  such  return;  and  the 
court,  if  requested  in  a  proper  manner, 


ought  so  to  instruct  the  jury.  But  if 
the  defendant  request  the  court  to  in- 
struct the  jury,  "that  it  is  incumbent 
on  the  plaintiff  to  prove  the  falsehood 
of  the  return  mentioned  in  the  declara- 
tion;" and  no  return  be  distinctly 
stated  therein,  the  court  ought  to  de- 
cline giving  any  instruction  in  pursu- 
ance of  such  request.  Davis  v.  John- 
son, 3  Munf.  81. 

Burden  of  Proving  Insolvency  of 
Sheriff. — In  a  suit  brought  to  hold  the 
sureties  of  such  sheriff,  appointed  to 
fill  such  vacancy,  responsible  for  such 
school  funds  collected  by  the  sheriff 
before  he  resigned,  but  so  transferred 
to  his  account  as  sheriff  appointed  to 
fill  such  vacancy  with  his  assent  and 
the  assent  of  the  board  of  education, 
as  shown  by  its  being  charged  in  their 
settlement  with  him,  after  he  had  been 
appointed  sheriff  to  fill  such  vacancy, 
the  burden  of  proving  the  insolvency 
of  such  sheriff,  when  he  made  such  set- 
tlement, and  thereby  relieving  this  set 
of  sureties  is  upon  the  sureties,  as  the 
law  will  presume  the  sheriff  was  sol- 
vent, when  he  made  such  settlement, 
and  hold  them  liable,  unless  his  in- 
solvency, when  such  settlement  was 
made,  is  shown.  Board  of  Education 
V.  Cain,  28  W.  Va.  758. 

Statute  of  Limitations — Upon  Whom 
Burden  of  Proof. — If  the  recovery  by 
the  creditor  against  the  administratrix 
of  the  high  sheriff  was  barred  by  the 
statute  of  limitations,  it  is  for  the  dep- 
uty and  his  sureties  to  show  the  fact 
in  the  motion  against  them.  The 
judgment  against  the  administratrix 
must  be  presumed  to  be  correct  in  the 
absence  of  all  proofs  to  the  contrary. 
Cox  V.  Thomas,  9  Gratt.  312. 

That  Plaintiff  Person  to  Whom  Con- 
stable's Receipt  Given.— If  from  the  re- 
ceipt of  a  constable  in  his  official  ca- 
pacity it  does  not  appear  who  was  the 
plaintiff  in  the  execution,  or  in  the  case 
of  any  other  debt  or  claim,  -who  was 
the  creditor  entitled  to  maintain  a  war- 
rant in  his  own  name,  then  it  should 
be  intended  that  the  person  to  whom 
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the  receipt  was  given  was  such  plain- 
tiff or  such  creditor,  unless  the  con- 
trary is  made  to  appear  by  proper  evi- 
dence. M'Neale  v.  Governor,  3  Gratt. 
299. 

b.  Admissibility  and  Weight. 
(1)  Actions  against  SherifiF  and  Sure- 
ties. 

Record  of  Qualification. — A  notice  is 
addressed  by  B.  to  R.,  late  sheriff,  and 
his  surviving  sureties  by  name,  surviv- 
ors of  themselves  and  James  Sims.  On 
the  trial,  B.  offers  to  introduce  the 
bond  which  is  signed  by  R.  and  all  the 
surviving  sureties,  but  it  is  objected  to 
because  the  name  described  in  the  ad- 
dress of  the  notice  as  James  Sims  is 
written  Jos.  Sin.  The  court  having  ex- 
cluded the  bond  for  the  variance,  B. 
proposed  to  introduce,  the  record  of 
the  court  set  out  the  qualification  of 
R.  as  sheriff  and  the  names  of  his 
sureties,  of  whom  James  Sims  is  one, 
who  signed,  sealed  and  acknowledged 
said  bond.  The  defendant  objected  to 
the  introduction  of  said  record  and  the 
admission  of  said  bond.  It  was  held, 
that  the  record  is  proper  evidence  and 
should  be  admitted.  Beasley  v.  Rob- 
inson,  24   Gratt.   325. 

Report  of  Clerk  as  Evidence  of  In- 
debtedness.—On  a  motion  against  a 
sheriff  and  his  sureties  for  the  county 
levies  he  had  failed  to  account  for, 
the  report  of  the  clerk,  who  had  been 
directed  by  an  order  of  the  county 
court  to  settle  the  sheriff's  account, 
though  made  with  the  sheriff  without 
notice  to  the  sureties,  is  competent  evi- 
dence against  them  to  show  the  amount 
for  which  the  sheriff  is  indebted.  If 
they  had  notice,  as  the  statute  pro- 
vides, the  report  would  be  conclusive 
upon  them;  without  notice,  it  is  prima 
facie  evidence  of  the  amount  of  the 
sheriff's  indebtedness.  Board  of  Su- 
pervisors V.   Dunn,  27   Gratt.   608. 

Evidence  as  to  Pajrment. — B.  having 
stated  that  there  was  sundry  execu- 
tions against  K.  &  B.;  that  the  sher- 
iff and  his  deputies  had  been  at  their 


place  of  business,  and  made  levies  of 
executions,  but  he  could  not  say 
whether  or  not  the  execution  in  this 
case  was  ever  levied  by  the  sheriff  or 
any  of  his  deputies,  the  plaintiffs  then 
propounded  the  following  question: 
Did  you  make  any  payments  on  this 
execution  to  the  sheriff  or  his  deputies 
either  before  or  after  the  return  day  of 
this  execution;  if  so,  when,  to  whom, 
and  how  much?  To  this  question  wit- 
ness said:  ''I  made  a  payment  on  the 
3d  of  April,  1862,  of  $500,  according  to 
this  receipt;  Received  April  3d,  1862,  of 
James  M.  Bradford,  $500,  in  part  of 
claims  in  my  hands.  J.  G.,  S.  S.  C.,  G. 
G.,  D.  S."  Held,  this  testimony  was 
clearly  admissible  at  that  stage  of  the 
trial  to  prove  the  payment,  because  the 
plaintiffs  might  adduce  evidence  tend- 
ing to  show  the  levy  before  the  return 
day  of  the  execution.  If  they  failed  to 
do  so  it  was  competent  for  the  defend- 
ants to  move  to  exclude  all  that  the 
witness  said  with  respect  to  the  pay- 
ment made  by  him.  Grandstaff  v. 
Ridgely,  30  Gratt.  1. 

Record  in  Proceedings  Adjudicating 
Sheri£Ps  Liability. — The  record  in  pro- 
ceedings whereby  a  sheriff's  liability 
(e.  g.,  on  his  return)  has  been  adju- 
dicated, is  admissible  as  evidence 
against  his  sureties;  and  is  prima  facie 
proof  of  their  liability,  although  those 
sureties  were  not  parties  to  that  rec- 
ord.   Carr  v.  Meade,  77  Va.  142. 

Having  made  return  on  an  execution 
and  on  that  return,  in  part,  a  decree 
having  been  entered,  in  subsequent 
proceedings  against  him  and  his  sure- 
ties, the  sheriff  will  not  be  permitted  to 
amend  his  return,  so  as  to  explain  it 
away  and  enable  his  sureties  to  escape 
liability  for  his  default.  Carr  v. 
Meade,   77  Va.   142. 

The  chancery  record  was  legal  evi- 
dence against  the  sureties,  and  prima 
facie  proof  of  their  liability  for  the  de- 
fault of  their  principal.  Carr  v. 
Meade,  77  Va.  142. 

In  an  action  against  the  sureties  of 
a    sheriff,    for    breach    of    duty, '  judj- 
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ments  obtained  against  the  latter  are 
not  evidence  against  the  former.  They 
do  not  per  se  bind  them.  It  was  res 
inter  alios  acta,  for  the  sureties  had 
no  more  interest  in  the  subject  of 
these  judgments  than  any  other  stran- 
gers. They  were  properly  excluded  as 
not  the  best  evidence  in  the  case. 
M'Dowell  V.  Burwell,  4  Rand.  317. 

Admissions  of  Sheriff. — In  an  action 
against  the  sureties  of  a  sheriff  for 
breach  of  duty,  the  admissions  of  the 
sheriff,  are  not  evidence  against  the 
sureties.  They  are  not  the  best  evi- 
dence in  the  power  of  the  party. 
M'Dowell.  V.  Burwell,  4  Rand.  317. 

Declarations  of  Deputy. — In  an  ac- 
tion against  a  sheriff  for  his  deputy's 
unlawful  levy  and  seizure  of  plaintiff's 
goods,  under  an  execution  against  a 
third  party,  declarations  of  such  dep- 
uty made  during  the  levy  are  admis- 
sible in  evidence  against  the  sheriff. 
Garrett  v,  Hutchinson,  86  Va.  872,  11 
S.  E.  406. 

Evidence  of  Inability  —  Judgment 
against  Sureties  of  Old  Sheriff. — Proof 
of  the  sheriffs  inability,  so  as  to 
ground  a  judgment  against  the  old 
sheriffs  security,  may  be  by  evidence 
other  than  the  return  of  an  execution; 
therefore,  it  not  appearing  on  the  rec- 
ord that  satisfactory  proof  of  the 
sheriffs  ability  was  adduced  to  the 
court  who  adjudged  his  estate  insuffi- 
cient, the  appellate  court  confirmed  the 
judgment.  Preston  v.  Auditor,  1  Call 
471. 

Execution  against  Former.  Sheriff — 
Insufficiency  of  Return  for  Judgment 
against  Security. — If,  to  an  execution 
against  a  former  sheriff,  the  new  sher- 
iff returns  that  he  has  taken  lands, 
which  were  claimed  by  another  person; 
that  he  had  summoned  two  juries  on 
the  title,  who  had  disagreed,  and,  there- 
fore, rendered  no  verdict;  that  he  had 
proceeded  no  further,  not  having  any 
direction  from  the  agent;  and  that  he 
could  find  no  other  property;  this  is 
not  sufficient  to  prove  the  sheriff's  in- 
ability,  so   as   to   ground   a   judgment 


against  the  old  sheriff's  security.  Pres- 
ton V,  Auditor,  1  Call  471. 

Set-Off.— See  ante,  "Set-Off,"  IX, 
L,  3. 

Amended  Return.  —  See  ante, 
"Amendment  of  Return,"  IX,  L,  4. 

Amended  Return  Which  Is  Contra- 
dictory on  Its  Face. — See  ante,  "Prov- 
ince of  Court  and  Jury,"  IX,  L,  5. 

(2)  Actions  against  Deputy  and  Sure- 
ties. 
Presence     of     Deputy     at     Trial. — 

Though  the  declaration  in  an  action 
by  the  high  sheriff  against  the  deputy 
and  his  sureties,  on  their  bond,  with 
condition  to  indemnify  the  high  sheriff 
from  all  loss  and  damages  from  the 
conduct  of  the  deputy  in  said  office, 
does  not  allege  that  the  deputy  was  re- 
quested to  defend  the  suit  against  the 
high  sheriff  or  had  an  opportunity  of 
doing  so  or  had  notice  thereof,  his 
presence  at  the  trial  and  being  active 
in  the  defense  may  be  proved  by  oral 
testimony.  Crawford  v.  Turk,  24 
Gratt.   176. 

Production  of  Record  of  Cause 
against  Sheriff. — In  the.  penal  part  of 
a  bond  the  names  of  fourteen  obligors 
are  inserted,  binding  themselves  in  a 
penalty  to  T.  The  condition  recites 
that  T.  has  admitted  the  above  bound 
*  *  *  his  deputies  in  the  office  of 
sheriff  of  G.  county  for  twelve  months. 
Now  if  the  above  bound  *  ♦  * 
shall  well  and  truly  discharge  the  du- 
ties of  their  respective  offices  of  sher- 
iffs as  aforesaid,  etc.;  the  names  of  the 
parties  who  were  admitted  as  deputy 
sheriffs  being  omitted.  Two  of  the  ^ 
persons  whose  names  were  inserted  in 
the  penal  part  of  the  bond  did  not  sign 
it,  and  one  signed  it  whose  name  does 
not  appear  in  the  body  of  the  instru- 
ment. On  a  motion  by  the  adminis- 
tratrix of  the  high  sheriff  for  the  de- 
fault of  one  of  the  fourteen  who  had 
signed  the  bond,  as  deputy  sheriff, 
held,  it  is  not  necessary  that  the  ad- 
ministratrix of  the  high  sheriff  shall 
produce  the  whole  record  of  the  cause 
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in  which  he  was  subjected  to  liability 
for  the  default  of  the  deputy.  It  is 
sufficient  to  produce  so  much  thereof 
as  shows  the  fact.  Cox  v,  Thomas,  9 
Gratt.  312. 

Judfinent  Showing  That  It  Is  for 
Default  of  Deputy.— On  a  notice  and 
motion  by  the  administratrix  of  the 
high  sheriff  against  a  deputy  and  his 
sureties,  for  the  default  of  the  deputy 
in  not  paying  over^money  collected  on 
an  execution,  the  judgment  recovered 
by  the  creditor,  showing  that  it  is  for 
such  default  of  the  deputy,  is  prima 
facie  evidence  against  the  deputy  and 
his  sureties^  that  the  administratrix  had 
been  subjected  to  the  liability  for  the 
default  of  the  deputy.  Cox  v,  Thomas, 
9  Gratt.  312. 

Record  of  Confessed  Judgment. — A 
motion  is  made  against  a  sheriff  for  | 
default  of  his  deputy,  upoa  which  the 
sheriff,  with  assent  of  the  deputy,  but 
without  the  knowledge  of  his  sureties, 
confesses  judgment.  Held,  the  record 
of  this  judgment  is  admissible  evidence 
against  the  deputy^s  sureties,  upon  a 
motion  by  the  sheriff  against  the  dep- 
uty and  his-  sureties.  Jacobs  v.  Hill, 
2  Leigh  393.  See  also,  Henrico  Jus- 
tices V.  Turner,  6  Leigh  116,  128,  dis- 
senting opinion  of  Tucker,  P. 

Collection  of  Bonds  by  Deputy  Sher- 
iff.— What  sufficient  evidence  that  dep- 
uty had  collected  bonds  which  had 
been  delivered  to  him.  Tyler  v.  Nel- 
son, 14  Gratt.  214. 

Evidence  Held  Sufficient  to  Sustain 
Motion. — It  is  sufficient  evidence,  in 
support  of  a  motion  by  a  high  sheriff 
against  his  deputy,  to  recover  the 
amount  of  a  judgment,  rendered  by  a 
county  court,  against  the  former,  as 
having  been  obtained  for  the  default 
,and  misconduct  of  the  latter,  if  it  be 
proved,  by  the  record,  that  appearance 
bail,  taken  by  the  deputy  sheriff,  was 
excepted  to  in  the  clerk's  office,  and 
at  the  ensuing  quarterly  court  (with- 
out any  decision  by  the  court  as  to  the 
sufficiency  of  the  bail)  an  office  judg- 
ment against  the  defendant  and  sheriff 


was  set  aside,  payment  being  pleaded 
in  the  name  of  the  high  sheriff,  after 
which  a  final  judgment  was  rendered 
by  non  sum  informatus;  and  by  the 
parel  testimony  of  the  counsel  that  he 
set  aside  the  office  judgment  at  the  in- 
stance of  the  deputy  sheriff  and  had  no 
communication  with  the  high  sheriff 
during  the  pendency  of  the  suit. 
Stowers  t/.  Smith,  5  Munf.  401. 

(3)  Actions  against  ConstaUes  and 
Sureties. 

Receipt  as  Evidence— That  Debt 
Came  to  His  Hands. — ^The  receipt  of  a 
constable  for  a  debt,  claim  or  execu- 
tion, is  evidence  against  the  constable 
and  his  sureties  that  the  debt,  etc.,  has 
come  to  his  hands,  though  such  receipt 
does  not  purport  to  be  given  in  his 
official  character.  M'Neale  v.  Gov- 
ernor, 3  Gratl  299. 

Admissibility  of  Receipt — Relator 
Not  Plaintiff. — If  the  receipt  of  a  con- 
stable in  his  official  character  appears 
upon  its  face  to  have  been  given  for  an 
execution,  in  which  the  relator  in  the 
action  is  not  the  plaintiff,  though  he 
may  be  equitably  entitled  to  the 
money,  or  to  have  been  given  for  any 
other  debt  or  claim  upon  which  the  re- 
lator could  not  have  maintained  a  war- 
rant in  his  own  name,  then  the  receipt 
is  not  admissible  evidence  to  sustain 
the  action  of  such  relator.  M'Neale  v. 
Governor,  3  Gratt.  299. 

Admissibility  of  Receipt  for  Tax 
Bills  and  Officers'  Fee  Bills.— In  State 
V. 'Barnes,  52  W.  Va.  85,  43  S.  E.  131, 
the  court  allowed  a  receipt  given  to  a 
sheriff  for  tax  bills  and  officers'  fee 
bills  by  the  constable  to  go  in  evidence. 
The  defense  contended  that  this  was 
not  competent  evidence,  as  it  showed 
on  its  face  that  it  was  for  taxes  and  fee 
bills,  and  thus  constituted  no  evidence 
of  liability.  It  was  held,  that  this 
would  be  so  as  to  taxes,  if  the  declara- 
tion had  not  charged  promises  to  pay 
them;  but  as  it  did,  the  receipt  was 
admissible  as  an  item  of  evidence.  See 
ante,  "Constables/'  VII,  E,  7. 
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If  the  fact  that  the  receipt  of  the 
constable  was  signed  in  his  official 
character,  does  not  appear  in  some 
way  on  the  face  of  the  paper  itself,  the 
party  claiming  under  the  receipt  can 
not  obtain  the  benefit  of  the  act  of 
March  8,  1826,  making  constables'  re- 
ceipt prima  facie  evidence  as  well 
against  the  sureties  as  against  the  con- 
stables, by  oral  testimony  of  the  char- 
acter in  which  the  receipt  was  signed. 
Smith  V,  Governor,  2  Rob.  229.  See 
also,  McNeale  v.  Governor,  3  Gratt. 
299. 

Weight  of  Receipt  as  Evidence.— In 
an  action  against  the  constable  and  the 
sureties  in  his  official  bond,  for  failing 
to  pay  over  debts  entrusted  to  the  con- 
stable and  received  by  him  from  the 
debtors,  the  receipt  of  the  constablt* 
for  the  debts,  signed  in  his  official  char- 
acter, is,  according  to  the  true  con- 
struction of  the  act  passed  Marcii  8, 
1826,  concerning  constables  and  their 
securities,  prima  facie  evidence,  as  well 
against  sureties  as  against  the  con- 
stables, of  the  receipt  of  the  money; 
provided  six  months  have  elapsed  be- 
tween the  date  of  the  receipt  and  the 
commencement  of  the  action.  Smith  v. 
Governor,  2  Rob.  229.  See  also,  Mc- 
Neale V.  Governor,  3  Gratt.  299. 

If  the  receipt  of  a  constable  for  a 
debt,  claim  or  execution,  purports  on 
its  face  to  have  been  given  by  him  in 
his  official  capacity,  and  six  months 
have  elapsed  from  the  date  thereof,  be- 
fore the  commencement  of  the  action 
against  him,  such  receipt  is  prima  facie 
evidence  of  the  receipt  of  the  money 
by  the  constable,  when  the  dobjt,  etc., 
was  placed  in  his  hands  to  be  war- 
ranted for,  and  was  such  as  might  have 
been  recovered  upon  by  warrant. 
M'Neale  v.  Governor,  3  Gratt.  299. 

If  the  receipt  of  a  constable  in  his 
official  character,  is  for  a  debt  or  claim 
other  than  an  execution,  it  ne«*d  not  be 
expressed,  but  ought  to  be  intended, 
unless  the  contrary  appears,  that  it  was 
placed  in  the  constable's  hands  to  be 
warranted  for,  and  that  it  might  have 


been  recovered  by  warrant.  But  if  the 
receipt  is  for  an  execution  it  ought  to 
be  intended,  unless  the  contrary  ap- 
pears, that  it  was  placed  in  his  hands 
not  to  be  warranted  upon,  but  to  be 
levied  according  to  law.  M'Neale  v. 
Governor,  3  Gratt.  299. 

Effect  as  Evidence — Official  Char- 
acter of  Receipt  Must  Appear. — In  an 
action  against  a  constable  and  the  sure- 
ties in  his  official  bond,  for  failing  to 
pay  over  debts  entrusted  to  the  con- 
stable and  received  by  him  from  the 
debtors,  the  receipt  of  the  constable  for 
the  debts,  signed  in  his  official  char- 
acter, is  according  to  the  true  con- 
struction of  the  act  passed  March  8, 
1826,  concerning  constables  and  their 
sureties,  prima  facie  evidence,  as  well 
against  the  sureties  as  against  the  con- 
stable, of  the  receipt  of  the  money; 
provided  six  months  have  elapsed  be- 
tween the  date  of  the  receipt  and  the 
commencement  of  the  action.  Per 
Allen  and  Baldwin,  J.  If  the  fact  that 
the  receipt  of  the  constable  was  signed 
in  his  official  character,  does  not  ap- 
pear in  some  way  on  the  face  of  the 
paper  itself,  the  party  claiming  under 
the  receipt  can  not  obtain  the  benefit 
of  the  act  of  March  8,  1826,  making 
constable's  receipt  prima  facie  evi- 
dence as  well  against  the  sureties  as 
against  the  constables,  by  oral  testi- 
mony of  the  character  in  which  the  re- 
ceipt was  signed.  Smith  v.  Governor, 
2  Rob.  229.  See  also,  McNeale  v.  Gov- 
ernor, 3  Gratt.  299. 

Variance  as  Ground  for  Excluding 
Receipt. — In  an  action  on  a  constable's 
official  bond,  the  assignment  of  the 
breach  sets  out  specifically  the  claims 
for  which  the  constable  had  given  his 
receipt;  and  the  receipt  is  referred  to 
and  annexed  to  the  declaration;  but  an 
error  is  committed  in  stating  the 
amount  of  one  of  the  claims.  This  is 
no  ground  for  excluding  the  receipt  as 
evidence,  as  to  the  other  claims  cor- 
rectly described;  but  the  jury  should 
be  instructed  that  it  is  not  evidence  as 
to  the  claim  not  correctly  set  out  in 
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the    breach.     Governor    v.    Roach,    9 
Gratt.  13,  14. 

Evidence  as  to  Ownership  of  At- 
tached E£Fects. — In  a  suit  against  a  con- 
stable for  breach  of  duty  in  not  de- 
livering to  the  sheriff,  in  obedience  to 
the  court's  order,  attached  effects  in 
his  hands,  testimony  on  his  part  to 
prove  that  any  of  those  effects  were 
not  the  property  of  the  person  against 
whom  the  attachment  issued,  and, 
therefore,  after  being  taken,  were  by 
him  given  up,  is  not  admissible.  Smith 
V.  Cooper,  6   Munf.  401. 

7.  Witnesses. 

See  the  title  WITNESSES. 

Execution  Debtor  as  Witness. — In 
an  action  by  R.,  the  execution  creditor 
of  K.  &  B.,  against  the  sheriff  and  his 
surviving  sureties,  for  a  failure  to  pay 
over  money  collected  on  the  execution, 
the  plaintiff  offered  B.  as  a  witness, 
stating  that  he,  R.,  expected,  among 
other  things,  to  prove  by  this  witness 
payment  of  money  to  said  sheriff  or 
his  deputy  on  the  execution  of  R. 
against  K.  &  B.  Held,  B.  was  not  so 
•directly  interested  in  the  result  of  the 
suit,  or  in  the  verdict  and  judgment  to 
be  rendered,  as  to  render  him  incom- 
petent to  testify  in  the  cause.  Grand- 
staff  V,  Ridgely,  30  Gratt.  1. 

Deputy  Whose  Conduct  Involved  in 
Case. — In  an  action  by  an  execution 
creditor  against  the  sheriff  and  his  sur- 
viving sureties  in  his  official  bond  to 
recover  damages  for  the  failure  of  the 
sheriff  and  his  deputies  to  levy  and 
make  due  return  of  the  execution,  or 
to  pay  over  money  collected  under  the 
execution,  it  appeared  that  the  execu- 
tion went  into  the  hands  of  the  deputy, 
M.,  and  it  was  his  conduct  that  was  in- 
volved in  the  case.  The  defendants 
offered  M.  as  a  witness  on  their  behalf, 
and  he  was  objected  to  by  the  plain- 
tiffs, on  the  gfround  that  some  of  the 
sureties  of  the  sheriff  were  dead,  and 
the  witness  was  interested  in  the  re- 
sult of  the  suit,  arising  out  of  his  lia- 
laility  over  to  his  principal.     Held,  the 


transaction  which  was  the  subject  of 
investigation  in  the  case  was  the  al- 
leged default  of  the  deputy  sheriff.  All 
the  parties  to  that  transaction  were 
living  and  competent  to  testify  in  the 
cause.  The  sureties  of  the  sheriff 
though  liable  on  their  bond  for  the  de- 
fault of  the  sheriff  and  his  deputies^ 
were  no  parties  to  the  transaction 
which  was  the  subject  of  investigation. 
M.  was,  therefore,  a  competent  wit- 
ness.    Grandstaff  v.  Ridgely,  30  Gratt.  1. 

Sheriff  or  Witness — Motion  against 
Deputy. — In  a  proceeding  by  motion 
against  his  deputy  to  recover  judgment 
for  the  amount  of  a  judgment  which 
the  sheriff  had  suffered,  the  latter  may 
give  oral  testimony  that  the  recoycry 
against  himself  was  grounded  on  the 
misconduct  of  the  deputy.  Shelton  «. 
Ward,  1  Call  538. 

In  Suit  against  Constable  for  Failure 
to  Deliver  Attached  Effects  to  Sheriff. 
— If  to  a  suit  against  -a  constable  for 
breach  of  duty  in  not  delivering  to  the 
sheriff,  in  obedience  to  the  court's 
order,  attached  effects  in  his  hands,  the 
constable  plead,  that  the  plaintiff  in 
the  attachment,  having  taken  from  a 
certain  J.  B.  a  bond  for  the  delivery  of 
the  attached  effects,  afterwards  dn 
rected  him  to  give  them  up  to  the 
debtor,  with  which  direction  he  com- 
plied; he  can  not  introduce  the  said  J. 
B.  as  a  witness  to  prove  it.  Smith  v. 
Cooper,  6  Munf.  401. 

M.  VARIANCE. 

Variance  between  the  declaration 
and  the  evidence  in  a  suit  against  a 
sheriff  and  his  sureties  is  error.  Cook 
V.  Berkley,  3  Call  378.  See  the  title 
VARIANCE. 

Declaration  and  Bond. — In  debt  on 
a  bond  with  collateral  conditions,  a 
judgment  being  obtained  by  default^ 
and  a  writ  of  inquiry  executed,  no 
advantage  can  be  taken  of  a  variance 
between  the  declaration  and  the  bond; 
nor  is  such  bond  in  any  case  con- 
sidered a  part  of  the  record,  unless  it 
be  spread  upon  it,  cither  by  oyer,  by 
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a  demurrer  to  evidence,  bill  of  excep- 
tions, case  agreed,  or  special  verdict. 
Craghill  v.  Page,  2  Hen.  &  M.  446. 

Constable's  Receipt  and  Amount  of 
One  of  a  Number  of  Claims. — See 
ante,  "Actions  against  Constables  and 
Sureties,"  IX,  L,  6,  b,  (3). 

Immaterial  Variance. — A  notice  is 
addressed  by  B.  to  R.,  late  sheriff,  and 
his  surviving  sureties  by  name,  sur- 
vivors of  themselves  and  James  Sims. 
On  the  trial,  B.  introduces  the  bond, 
which  is  signed  by  R.  and  all  the  sur- 
viving sureties;  but  it  is  objected  to  as 
evidence  because  the  name  described 
in  the  address  of  the  notice  as  James 
Sims  is  written  Jos.  Sin.  This  is  not 
a  material  variance,  and  the  bond 
should  be  admitted  as  evidence.  Bcas- 
ley  V.  Robinson,  24  Gratt.  325. 

If  it  could  be  considered  a  case  of 
variance  between  the  pleadings  and  the 
proofs,  it  would  have  been  such  an 
one  as  might  and  ought  to  have  been 
cured  by  an  amendment,  according  to 
the  Code  of  1860,  ch.  177,  §  7.  Beas- 
ley  z\  Robinson,  24  Gratt.  325. 

N.  JUDGMENT. 

1.  Validity. 

Judgment  by  Default — Receipt  for 
Execution  Not  in  Refcord.— -A  judg- 1 
ment  by  default  against  a  sheriff,  for 
fines  collected  upon  executions  in  be- 
half of  the  commonwealth,  may  be 
sustained,  although  his  receipt  for  the 
executions  be  not  inserted  in  the  rec- 
ord. Segouine  v.  Auditor,  4  Munf.  398. 
See,  in  this  connection,  Va.  Code,  1887, 
§  721. 

2.  Rendition  and  Entry. 

In  an  action  upon  a  sheriff's  bond, 
in  the  name  of  the  commonwealth,  for 
the  benefit  of  a  person  acquired  by 
misconduct  of  the  sheriff,  judgment 
should  be  entered  for  the  penalty,  to 
be  discharged  by  payment  of  the  dam- 
ages assessed  and  costs,  and  such 
other  damages  as  may  be  hereafter  as- 
sessed upon  suing  out  a  scire  facias, 
and  assigning  new  breaches.  See  also, 
Newell  V.  Wood,  1  Munf.  555;  Gordon 


V.  Justices,  1  Munf.  1,  8;  Smith  v. 
Cooper,  6  Munf.  401,  405;  Bibb  v.  Cau- 
thorne,  1  Wash.  91. 

In  an  action  on  a  sheriff's  bond,  the 
judgment  is  not  entered  for  the  penalty 
to  be  discharged,  etc.,  but  for  the  sum 
assessed  or  agreed  as  to  the  damages 
in  the  case.  Where  this  is  by  agree- 
ment, it  is  no  error;  and  in  any  case 
it  is  a  mere  informality  in  the  entry  of 
the  judgment  by  the  clerk,  and  is  not 
ground  for  staying  or  traversing  the 
judgment.  Sangster  v.  Com.,  17  Gratt. 
124. 

Effect  on  Subsequent  Action^ — Other 
actions  may  be  maintained  on  a  sher- 
iff's bond,  though  in  a  previous  action 
judgment  has  been  rendered  for  the 
penalty,  to  be  discharged  by  the  pay- 
ment of  the  sum  assessed  in  that  ac- 
tion, and  of  such  further  sums  as  might 
be  afterwards  assessed  or  be  found  due, 
upon  scire  facias  assigning  a  further 
breach.  Sangster  v.  Com.,  17  Gratt. 
124. 

Judgment  for  Continuing  Danuiges* 
— ^Judgment  having  been  rendered 
against  a  sheriff,  on  account  of  the 
deputy's  default,  for  a  sum  of  money,, 
with  damages  at  the  rate  of  fifteen  per 
centum  per  annum  from  a  specified 
day  till  payment,  a  motion  is  made, 
under  the  statute,  by  the  sheriff 
against  the  deputy  and  his  sureties,  for 
the  amount  of  that  judgment.  Held, 
on  such  motion  the  judgment  against 
the  deputy  and  sureties,  like  that 
against  the  sheriff,  may  be  for  dam- 
ages continuing  till  payment.  M'Dan- 
iel  V.  Brown,  8  Leigh  218. 

Where  Judgment  Obtained  by  Com- 
monwealth for  Taxes. — Where  judg- 
ment is  given  on  a  motion  by  the 
sheriff,  against  his  deputy,  where  a 
judgment  has  been  obtained  by  the 
commonwealth  against  him  for  taxes,, 
the  judgment  must  be  entered  for  the 
principal  sum,  and  the  interest,  and 
not  for  the  penalty  to  be  discharged 
by  that  sum  and  interest.  Asberry  v. 
Calloway,  1  Wash.  72. 

The    act    passed  in   1780    which  au- 
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thorized  judgment  on  motion  by  sher- 
iffs against  their  deputies,  justifies  only 
a  gross  sum  of  damages,  although 
called  interest,  and  the  principle  sum, 
provided  it  appeared  that  judgment 
has  been  obtained  by  the  common- 
wealth against  the  sheriff  for  such 
damages.  Asberry  v,  Calloway,  1 
Wash.  72. 

Joint  Notice  for  Defaults  in  Several 
Cases. — Upon  a  joint  notice  to  a  con- 
stable and  his  sureties  for  defaults  of 
the  constable  in  several  cases,  in  re- 
spect to  the  same  plaintiff,  set  forth  in 
an  accompanying  list,  the  justice 
should  give  a  separate  and  distinct 
judgment  in  each  case.  Hendricks  v. 
Shoemaker,  3  Gratt.  197.  See  also, 
.  Board  of  Education  v.  Parsons,  22  W. 
Va.  308;  County  Court  v.  Miller,  34  W. 
Va.  791,  12  S.  E.  1078;  James  v.  Stokes, 
77  Va.   225,  240. 

Joint  Notice  for  Amount  of  Sundry 
Executions. — Where  a  notice  of  a  mo- 
tion against  a  sheriff  for  the  amount  of 
his  receipt  for  sundry  executions,  "as 
appears  by  a  copy  of  such  receipt,"  did 
not  mention  the  aggregate  sum  due, 
the  separate  amount  of  each  execu- 
tion, or  the  time  when  delivered  to  the 
sheriff,  it  was  held,  that  a  judgment, 
without  distinguishing  the  amount  of 
each  execution,  will  be  sustained  if 
conformable  to  law  in  other  respects. 
Segouine  v.  Auditor,  4  Murif.  398.  See 
also,  County  Court  v.  Miller,  34  W. 
Va.  791,  12  S.  E.  1078;  Board  of  Edu- 
cation V,  Parsons,  22  W.  Va.  308. 

Decree  between  Defendants — Sheriff 
and  Deputy  Sued— Administration  by 
Deputy. — Where  the  representative  of 
a  sheriff  is  sued  on  account  of  an  estate 
committed  to  his  hands,  and  it  appears 
that  his  deputy  (who  is  also  sued)  had 
the  entire  management  of  the  estate, 
the  court  may  decree  against  the  dep- 
uty, in  the  first  instance,  if  assented  to 
by  the  plaintiff,  reserving  liberty  to 
him  to  resort  to  the  court,  for  ulterior 
decrees  against  the  other  parties;  but 
if  sttch  consent  be  not  given,  it  is  the 


duty  of  the  court  to  decree  between 
the  defendants,  in  order  to  throw  the 
burden  on  the  person  ultimately  liable. 
Cocke  V.  Harrison,  3  Rand.  494. 

8.  Variance  from  Declaration  or  Notice 
of  Motion. 

See  the  title  VARIANCE. 

Variance  between  the  judgment  and 
the  declaration  in  a  suit  against  a  sher- 
iff and  his  sureties  is  error.  Cook  v. 
Berkley,  3  Call  378. 

Variance. — The  addition  to  a  name 
of  jr.,  is  no  part  of  the  name;  and  when 
a  judgment  is  against  B.,  jr.,  and  in  a 
suit  against  a  sheriff  for  failing  to  make 
the  money,  the  judgment  is  described 
as  against  B.,  this  is  no  variance,  and 
will  not  sustain  the  plea  of  nul  tiel  rec- 
ord. O'Bannon  v.  Saunders,  24  Gratt. 
138. 

Between  Notice  and  Judgment. — ^The 
notice  to  the  sheriff  and  his  sureties 
being  of  a  motion  for  a  balance  of  the 
land,  property  and  free  negro  taxes  of 
1867,  and  the  judgment  being  for  a 
balance  due  upon  these  and  also  for 
the  license  tax,  this  is  error  for  which 
the  judgment  will  be  reversed  in  the 
appellate  court.  Monteith  v.  Conu,  15 
Gratt.  172. 

4.  Lien. 

Chapter  195,  of  the  acts  of  1872,  gave 
effect  to  the  liens  of  a  judgment 
against  a  sheriff  from  the  time  he  was 
served  with  notice  or  summons  pur- 
suant to  which  the  judgment  was  after- 
wards rendered,  declared  void  as  to 
such  judgment  in  transfer  or  assign- 
ment of  his  property  made  after  the 
service  of  such  notice  or  summons.  It 
was  held,  that  the  deed  of  trust  exe- 
cuted by  defaulting  sheriff  after  such 
service  of  summons  or  notice  is  under 
the  operation  of  such  statute  void  as 
to  such  judgment;  and  that  the  sure- 
ties on  such  sheriffs  official  bond,  hav- 
ing paid  the  judgment  against  him 
might  set  up  said  judgment  against  the 
property  so  conveyed.  Hoge  v.  Brook* 
over,  28  W.  Va,  304. 
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CROSS  REFERENCES. 

See  the  title  AUCTIONS  AND  AUCTIONEERS,  vol.  2,  p.  174;  BANK- 
RUPTCY AND  INSOLVENCY,  vol.  2,  p.  232;  COURTS,  vol.  3,  p.  696; 
DEEDS,  vol.  4,  p.  364;  EXECUTIONS,  vol.  5,  p.  416;  EXEMPTIONS  FROM 
EXECUTION  AND  ATTACHMENT,  vol.  5,  p.  766;  FORTHCOMING 
AND  DELIVERY  BONDS,  vol.  6,  p.  411;  INDEMNITY,  vol.  7,  p.  347;  IN- 
JUNCTIONS, vol.  7,  p.  512;  JUDGMENTS  AND  DECREES,  vol.  8,  p.  165; 
JUDICIAL  SALES  AND  RENTINGS,  vol.  8,  p.  648;  PAYMENT,  vol.  11, 
p.  l;  SHERIFFS  AND  CONSTABLES,  ante,  p.  304;  TRUSTS  AND  TRUS- 
TEES. 

As  to  sales  by  sheriffs  under  insolvency  laws,  see  the  title  BANKRUPTCY 
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AND  INSOLVENCY,  vol.  2,  p.  232.  As  to  sales  by  sheriffs  of  property  sur- 
rendered in  discharge  of  debtor's  body,  see  the  title  EXECUTIONS 
AGAINST  THE  BODY  AND  ARREST  IN  CIVIL  CASES,  vol.  5,  p.  481.  As 
to  sales  by  sheriffs  under  writs  of  venditioni  exponas,  see  the  title  VENDI- 
TIONI EXPONAS.  As  to  indemnifying  bonds  given  a  sheriff  for  sale  of 
property  taken  in  execution,  see  the  title  INDEMNITY,  vol.  7,  p.  347.  As  to 
the  giving  of  bond  to  have  property  forthcoming  at  day  of  sale,  see  the  title 
FORTHCOMING  AND  DELIVERY  BONDS,  vol.  6,  p.  414.  As  to  injunc- 
tions restraining  sales  by  sheriff,  sec  the  title  INJUNCTIONS,  vol.  7,  pp.  512, 
570,  571. 


L  Scope  of  Title. 

This  article  is  confined  to  a  treat- 
ment of  sales  by  sheriffs  under  the  au- 
thority of  writs  of  fieri  facias.  For 
sales  by  sheriffs  in  other  cases,  see  the 
table  of  cross  references. 

II.  General  Consideration. 

The  third  and  last  step  after  the 
issuance  of  the  execution,  is  the  sale 
of  the  property.  Then  and  not  until 
then,  the  plaintiff  may  be  said  to  have 
gotten  to  the  end  of  his  suit,  at  least 
as  far  as  the  defendant  is  concerned, 
and  to  the  extent  of  the  value  of  the 
property.  Walker  v.  Com.,  18  Gratt. 
13,  43;  Rhea  v.  Preston,  75  Va.  757. 

"According  to  Kent  in  fourth  vol- 
ume, on  pages  (side)  430,  431,  432,  433, 
434,  the  most  of  the  states  still  sell 
land,  under  execution,  as  personal 
property  is  levied  on  and  sold,  and  the 
sheriff  executes  a  deed  to  the  pur- 
chasers, which,  by  relation,  vested  the 
defendant's  title  in  the  purchaser  from 
the  time  of  sale.  The  deed  connected 
with  the  sale,  operated  by  way  of  exe- 
cution of  a  statute  power  to  pass  the 
defendant's  title.  But  in  most,  if  not 
all  said  states,  they  have  appraisement 
laws  and  further  statutory  provisions, 
giving  the  debtor,  whose  land  is  sold 
under  execution,  from  six  months  to  a 
year,  or  more,  to  redeem  the  land.  But 
at  said  page  434,  of  4  Kent  says,  Vir- 
ginia is  an  exception  to  the  general 
practice  of  selling  land  on  execution. 
At  side  page  431,  he  further  says,  *But 
sales  of  land  on  execution,  had  been 
attended  with  so  much  oppressive  spec- 
ulation   upon    the    necessities    of    the 


debtor,  that  the  legislature  of  New 
York,  a  few  years  past,  provided  some 
powerful,  but  not  unreasonable,  checks, 
upon  the  peremptory  and  sweeping 
desolation  of  an  execution  at  law,'  etc." 
Kable  v.   Mitchell,  9  W.  Va.   492,  510. 

III.  Authority  to  SeU. 

In  the  case  of  a  sheriff's  sale,  the 
sheriff  derives  his  authority  to  sell 
from  the  writ  of  fi.  fa.  Turnbull  v. 
Claiborne,  3  Lea  392. 

"A  writ  of  fieri  facias  commands  the 
sheriff  of  the  goods  and  chattels  of  the 
debtor  to  make  a  certain  sum  or  debt, 
recovered  by  the  plaintiff.  When  he 
levies  this  execution  on  money  found 
in  the  possession  of  the  defendant,  he 
is  acting  strictly  within  his  precept, 
since  money  is  a  chattel,  and  is  in  that 
respect  unlike  a  bond,  deed,  or  other 
chose  in  action.  The  sheriff  is  not, 
by  his  precept,  commanded  to  sell. 
His  authority  to  sell  arises  collaterally 
out  of  the  necessity  he  is  under  to 
cause  to  be  made  the  debt,  de  bonis  et 
catallis.  In  ordinary  cases,  he  can 
make  the  debt  only  by  a  sale,  since  he 
can  not  deliver  goods  which  have  no 
certain  or  fixed  value,  in  satisfaction 
of  a  fixed  and  certain  sum.  But,  if  the 
sheriff  takes  that  which  will  satisfy  the 
plaintiff,  by  making  the  debt,  without 
a  sale,  it  would  be  idle  to  say  that  he 
is  bound  to  sell,  and  still  more  so,  to 
contend  that  he  had  no  authority  to 
take  it,  because  in  ordinary  cases  he 
is  under  the  necessity  of  selling,  in 
order  to  comply  with  the  requisitions 
o(  his  writ.  The  argument  assumes  the 
proposition  that  in  all  cases  a  sale  is 
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commanded;  whereas,  in  truth,  the  au- 
thority of  the  sheriff  to  sell  results 
solely  from  his  inability  otherwise  to 
satisfy  the  execution.  Where  he  can 
otherwise  satisfy  it,  his  authority  to 
sell  ceases;  but  by  no  means  .his  au- 
thority to  levy.  To  get  at  this  last 
conclusion,  from  such  premises,  we 
must  argue  in  a  circle  and  begin  by 
taking  for  granted  what  ought  to  be 
proved."  Steele  v.  Brown,  2  Va.  Cas. 
246. 

"Our  act  of  assembly  concerning  ex- 
ecutions, which  directs  the  sheriff,  on 
all  executions,  to  sell  by  auction  the 
goods  and  chattels  taken,  provided  that 
if  the  owner  shall  give  sufficient  se- 
curity to  such  sheriff  to  have  them 
forthcoming  on  the  day  of  sale,  it  shall 
be  lawful  for  him  to  take  a  delivery 
bond  and  restore  the  property  until 
the  day  appointed  for  the  sale;  has 
been  relied  on  to  show  that  money 
can  not  be  taken  on  a  fieri  facias,  and 
that  the  legislature  did  not  contemplate 
its  being  liable.  But  to  this,  the  court 
answer  in  the  words  of  the  chief  jus- 
tice, in  Turner  v.  Fendall,  'that  the 
provisions  of  that  act  can  only  be  con- 
sidered as  regulating  the  sale  of  such 
articles  as  in  their  nature  require  to  be 
sold,  and  not  an  exempting  from  exe- 
cution such  property  as  need  not  be 
sold.*  The  sheriff  must  proceed  to 
sell  if  he  has  not  already  made  the 
money,  or  if  he  is  commanded  to  make 
any  thing  but  money,  as  tobacco;  in 
which  case,  the  article  taken  must 
necessarily  be  sold,  in  order  to  raise 
the  money  the  sheriff  is  commanded 
to  make.  The  clause  allowing  the 
forthcoming  bond,  must  be  taken  with 
the  same  limitation.  In  general,  as  we 
have  seen,  the  sheriff  could  only  obey 
his  writ  by  a  sale.  To  enable  him  to 
make  it,  without  a  sacrifice,  time  must 
be  allowed,  in  order  that  he  may  give 
notice  pf  its  time  and  place.  If,  in  the 
meanwhile,  the  property  remained  in 
the  sheriff's  hands,  it  would  increase 
the  expenses  of  the  suit,  without  bene- 
fiting  the    creditor,   and   might    prove 


very  inconvenient  to  the  sheriff. 
Therefore,  the  law  permitted  him  to 
restore  the  property  to  the  owner 
upon  certain  conditions.  But  this  pro- 
vision could  never  have  been  meant  to 
extend  to  a  case,  where  no  sale  is  nec- 
essary, and  where  none  of  the  reasons 
apply  which  induced  the  legislature  to 
allow  a  return  of  the  property." 
Steele  v.  Brown,  2  Va.  Cas.  246,  249. 

"The  sheriff  derives  his  authority 
from  the  writ,  and  as  the  execution  is 
an  entire  thing,  the  sheriff  may  pro- 
ceed to  levy  and  sell,  notwithstanding 
the  death  of  either  party.  2  Bac.  Abr. 
Execution,  C.  ch.  4,  p.  716;  Tidd's 
Prac.  916;  1  Archb.  Prac.  260."  Turn- 
bull  V.  Claibornes,  3  Lea  392. 

The  authority  of  the  sheriff  to  sell 
ceases  after  the  return  day  of  the  writ. 
Grandstaff  v.  Ridgely,  30  Gratt.  1. 

IV.  Duty  to  ^'ell  upon  Receiying 

Indemnity  Bond. 

Under  the  act  of  assembly  concern- 
ing sheriffs  (Rev.  Code,  vol.  2,  p.  160) 
the  sheriff,  having  received  the  bond 
of  indemnity,  is  bound  to  sell  the  prop- 
erty taken  in  execution,  whether  it  be- 
longs to  the  debtor,  or  not.  Stone  v. 
Pointer,  5  Munf.  287;  Baker  v.  Rine- 
hard,  11  W.  Va.  238;  Walker  «».  Hunt,  2 
W.  Va.  491.  See  the  title  INDEM- 
NITY,  vol.  7,  p.  347. 

If  a  plaintiff  recover  judgment 
against  a  principal  and  his  sureties  and 
execution  is  issued  thereon  and  prop- 
erty taken,  title  to  which  is  in  dispute, 
the  plaintiff  is  not  bound  to  indemnify 
the  sheriff  in  order  to  force  sale.   Baird 

V.  Rice,  1  Call  18,  1  Am.  Dec.  447. 

V.  Property  Subject  to  Sale. 

See  the  titles  EXECUTIONS,  vol. 
5,  pp.  434,  451;  EXEMPTIONS  FROM 
EXECUTION  AND  ATTACHMENT, 
vol.  5,  p.  766;  HOMESTEAD  EX- 
EMPTION, vol.   7,   p.   78. 

Every  particle  of  the  debtor's  prop- 
erty subject  to  execution  may  be  seized 
and  sold  without  delay,  to  satisfy  the 
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judgment    Garland  v.  Brown,  23  Gratt. 
173. 

YL  Determination  of  Interest 
of  Execution  Debtor. 

A  sale  by  the  sheriflf  of  the  interest 
of  an  execution  debtor  in  an  estate,  be- 
fore it  is  ascertained,  is  void;  and  the 
purchaser,  if  he  took  possession  of  the 
property,  will  be  liable  for  rents,  hires 
and  other  profits  of  the  property,  and 
for  the  value  of  such  of  it  as  he  has 
5old  or  otherwise  converted  to  his  own 
use,  or  has  been  lost  by  his  act  or  will- 
ful neglect;  and  he  will  be  entitled  to 
be  reimbursed  for  the  amount  paid  by 
him  to  the  sheriff  for  the  property. 
Penn  t/.  Spencer,  17  Gratt.  85,  91  Am. 
Dec.  375;  Clough  v.  Thompson,  7 
Gratt.  26;  Guerrant  v.  Anderson,  4 
Rand.  208. 

YII.  Determination  of  Right  of 
Property. 

The  delivery  to  the  sheriff  of  a  sus- 
pending bond,  as  provided  in  §  4  of 
chapter  107  of  the  Code,  by  a  claimant 
of  property  levied  upon  under  a  fieri 
facias,  ipso  facto  stays  the  execution 
and  a  sale  of  the  property  thereunder, 
before  the  right  of  property  has  been 
determined,  as  provided  in  §  5  of  said 
•chapter,  is  void.  August  v.  Gilmer,  53 
W.  Va.   65,  44   S.   E.   143. 

"A  suspending  bond  had  been  de- 
livered to  the  officer  by  a  claimant  of 
the  property,  and  §  4  of  ch.  107  of  the 
Code  says  that,  'When  such  bond  is 
so  delivered,  the  sale  of  the  property 
shall  be  suspended.'  From  the  reading 
of  that  section,  it  is  manifest  that  the 
mere  delivery  of  such  bond  operates  a 
suspension  of  the  sale.  While  it  says 
that  the  suspension  shall  be  at  the  in- 
stance of  the  claimant,  he  is  not  re- 
-qtrired  by  said  section  to  do  more  than 
deliver  the  bond.  Such  bond  effectu- 
ally stays  the  execution  in  the  sheriff's 
hands,  and  he  is  powerless  to  sell.  A 
sale  thereafter  is  not  only  insufficient 
to  pass  title,  but,  if  willfully  made,  or 


if  made  collusively,  for  the  purpose  of 
favoring  the  execution  creditor,  it 
amounts  to  an  abuse  by  the  sheriff  of 
the  process  of  the  court  and  would 
subject  him  to  punishment  for  con- 
tempt." August  V.  Gilmer,  63  W.  Va. 
65,  73,  44  S.  E.  143. 

VIII.  The  Sale. 

A.    TIME  AND   PLACE. 

Sheriffs  being  clothed  with  the  power 
of  the  commonwealth,  may  levy  their 
execution  on  what  property  they  please, 
and  fix  the  time  and  place  of  sale. 
Carter  v.  Harris,  4  Rand.  199. 

The  act  of  1821  directed  that  in  cer- 
tain cases  sales  under  executions 
should  be  made  at  the  courthouses  on 
the  first  day  of  the  court  and  between 
the  hours  of  twelve  and  four  o'clock. 
McKinster  v.  Garrott,  3   Rand.s  554. 

This  statute  was  introduced  for  the 
benefit  of  the  debtor,  in  respect  to  the 
place  of  sale,  but  not  as  to  the  period 
of  the  day  when  sales  should  be  made. 
In  respect  to  that,  the  plaintiff,  as  well 
as  the  defendant,  is  interested;  and  it 
requires  the  consent  of  both  parties 
to  justify  the  sheriff  in  departing  from 
the  directions  of  the  statute.  Mc- 
Kinster V.  Garrott,  3  Rand.  554. 

This  statute  may  fairly  be  consid- 
ered as  declaring  the  common  opinion 
of  the  country,  as  to  the  convenient 
time  for  effecting  a  sale  under  execu- 
tion, and  as  affording  a  good  general 
rule,  even  in  cases  to  which  it  does  not, 
in  terms,  apply.  McKinster  v.  Garrott, 
3   Rand.  554. 

If  the  officer  levies  before  the  return 
day  of  the  writ,  he  may  sell  after  the 
return  day  has  passed;  and  as  a  neces- 
sary consequence  he  may  receive  pay- 
ment without  selling.  But  if  he  fails 
to  levy  before  the  return  day,  his  au- 
thority to  sell  afterwards  ceases,  and 
with  it  the  right  to  receive  payment  in 
discharge  of  the  writ.  Grandstaff  v. 
Ridgely,  30  Gratt.   1. 

A  plaintiff  by  directing  the  sheriff  to 
put  off  the  sale  of  property  taken  in 
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execution,  to  a  day  after  the  return 
day,  and  to  allow  the  property  to  re- 
main in  the  possession  of  the  debtor, 
releases  the  latter's  sureties  altogether, 
from  that  or  any  subsequent  execu- 
tion, such  direction  being  without  their 
concurrence.  Bullitt  v.  Winstons,  1 
Munf.   269. 

A  sheriff  having  levied  a  fi.  fa.  on 
goods  of  the  debtor,  received  an  order 
to  postpone  the  sale  from  an  unau- 
thorized person,  and  postpones  the 
sale  accordingly;  and  the  sheriff  relies 
on  the  acquiescence  of  the  plaintiff  in 
the  order,  to  discharge  him  from  lia- 
bility for  conforming  with  it.  Held, 
it  is  incumbent  on  him  to  prove  such 
acquiescence  and  the  time  of  it;  for 
if  it  occurred  after  the  sale  day  of  the 
execution,  it  would  be  of  little  weight, 
since  then  all  the  mischief  had  been 
done.  Governor  v.  Vanmeter,  9  Leigh 
18,  33  Am.  Dec.  221. 
B.  WHO  MAY  BID  AND  PUR- 
CHASE. 

See  the  title  JUDICIAL  SALES 
AND  RENTINGS,  vol.  8,  p.  698. 

Sheriff  Not  Interested  in  Debt.— 
Quaere,  can  a  sheriff  selling  property 
under  an  execution  levied  by  himself, 
become  the  purchaser,  even  if  he  is  not 
interested  in  the  debt?  Carter  v.  Har- 
ris, 4  Rand.  199. 

In  Carter  v.  Harris,  4  Rand.  199, 
Carr,  J.,  said:  ''Though  I  do  not  mean 
positively  to  decide,  I  am  free  to  state 
it  as  my  impression,  that  a  sheriff,  who 
is  selling  property  under  an  execution, 
though  he  has  no  sort  of  interest  in 
the  debt,  can  not  legally  buy  of  him- 
self. I  can  find  no  decision  of  this 
point  in  our  reports;  but  all  the  analo- 
gies of  the  law  are  against  it.  It  is  well 
settled  as  a  general  principle,  that  trus- 
tees, agents,  auctioneers,  and  all  per- 
sons acting  in  a  confidential  character, 
are  disqualified  from  purchasing.  The 
characters  of  buyer  and  seller  are  in- 
compatible, and  can  not  safely  be  ex- 
ercised by  the  same  person.  Emptor 
emit  quam  minimo  potest;  venditor 
vendit  quam  maximo  potest.     The  dis- 


qualification rests,  as  was  strongly  ob- 
served in  the  case  of  the  York  Build- 
ing Company  v.  M'Kenzie,  8  Bro.  Pari. 
Cas.  63,  on  no  other  than  that  prin- 
ciple which  dictates  that  a  person  can 
not  be  both  judge  and  party.  No  man 
can  serve  two  masters.  He  that  is  in- 
terested with  the  interests  of  others^ 
can  not  be  allowed  to  make  the  busi- 
ness an  object  of  interest  to  himself; 
for,  the  frailty  of  our  nature  is  such, 
that  the  power  will  too  readily  beget 
the  inclination  to  serve  our  own  in- 
terests at  the  expense  of  those  who 
have  trusted  us.  Lord  Eldon  says,  in 
Ex  parte  James,  8  Ves.  337:  *The  doc- 
trine as  to  purchases  by  trustees,  as- 
signees and  persons  having  a  confiden- 
tial character,  stands  much  more  upon 
general  principles  than  upon  the  cir- 
cumstances of  any  individual  case. 
It  rests  upon  this,  that  the  purchase  is 
not  permitted,  in  any  case,  however 
honest  the  circumstances;  the  general 
interests  of  justice  requiring  it  to  be  de- 
stroyed in  every  instance,  as  no  court 
is  equal  to  the  examination  and  ascer- 
tainment of  the  truth  in  much  the 
greater  number  of  cases.'  To  ray  mind, 
these  principles  seem  to  apply  with 
great  strength  to  the  case  of  sheriffs. 
They  are  appointed  by  the  law  for  the 
important  purpose  of  carrying  the 
judgments  of  courts  into  fair  and  im- 
partial execution.  Clothed  with  the 
power  of  the  commonwealth,  they  levy 
their  execution  on  what  property  they 
please.  They  fix  the  time  and  place 
of  sale.  They  cry  the  property.  There 
are  a  thousand  ways  in  which  they  may 
discourage  bidders,  without  commit- 
ting themselves.  They  can  say  to  those 
who  wish  to  buy,  'nothing  but  the 
money  will  do.'  They  may  even  de- 
mand specie;  while,  if  they  bid  them- 
selves, there  is  no  need  of  having  a 
cent  of  cash.  They  can  bid  out  the 
property  to  themselves,  return  the  ex- 
ecution satisfied,  and  leave  the  plain- 
tiff to  get  his  money  by  legal  measures. 
These  are  my  impressions  on  this  im- 
portant and  interesting  point." 
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The  owner  of  a  slave  sells  her,  but 
remains  in  possession.  The  slave  is 
afterwards  levied  upon  under  execu- 
tion, and  the  vendee  forbidding  the 
sheriff  to  sell,  the  creditor  gives  an  in- 
demnifying bond  with  security,  and 
then  the  slave  is  sold  by  the  sheriff, 
and  the  sheriff  becomes  himself  the 
purchaser,  though  at  the  time  in  the 
name  of  another.  In  an  action  of  det- 
inue by  the  first  vendee  against  the 
sheriff  so  purchasing,  held,  the  ques- 
tion whether  a  sheriff  can  acquire  title 
by  a  purchase  at  his  own  sale  does  not 
arise,  but  the  proper  inquiry  is  whether 
the  title  of  the  plaintiff  is  valid  against 
the  execution  creditor.  Tavenner  v, 
Robinson,  2  Rob.  280. 

Sheriff  Sole  Bidder.— Such  a  sale 
will  be  void,  if  the  sheriff  is  the  only 
bidder,  or  there  is  another  who  only 
bids  to  give  a  color  of  fairness  to  the 
sale.     Carter  v.  Harris,  4  Rand.  199. 

"No  person,  I  presume,  would  con- 
tend, that  if  the  sheriff  were  the  only 
person  at  the  sale,  or  the  sole  bidder, 
he  might  make  a  single  bid,  knock  out 
the  property,  and  support  this  as  a 
valid  sale.  Such  a  proposition  would 
contradict  the  whole  tenor  of  the  law, 
which  has  provided  so  anxiously  for 
the  publicity  of  the  sale;  would  arm 
the  sheriff  with  a  power  truly  tremen- 
dous; would  subject  the  whole  personal 
property  of  every  debtor  in  the  com- 
monwealth, to  his  grasp;  and,  is,  in- 
deed, a  position  too  monstrous  to  be 
debated.  How  was  the  fact  in  this 
sale?  The  sheriff  and  Perrow  were  the 
only  bidders.  Perrow  did  not  bid,  till 
called  on  by  the  sheriff;  and  then 
merely  (as  he  says  in  his  deposition) 
to  make  a  sale,  without  the  intention 
or  the  power  to  purchase;  and  this 
known  to  the  sheriff.  Was  not  the 
sheriff,  then  in  truth,  the  only  bidder? 
Unquestionably."  Carter  v.  Harris,  4 
Rand.  199. 

Sheriff  Raising  Doubts  Unfavorable 
to  Fair  Sale. — A  sale  by  a  sheriff  will 
be  vacated,  if  he  raises  doubts,  or 
makes    impressions    unfavorable    to    a 


fair  sale,  and  then  buys  the  property 
at  an  under  rate.  Carter  v.  Harris,  i 
Rand.  199. 

"It  is  laid  down  in  many  cases,  that 
if  the  plaintiff  in  an  execution  raise 
doubts  or  make  impressions,  unfavor- 
able to  a  fair  sale,  and  then  avail  him- 
self of  these  impressions,  to  buy  in  the 
property  at  an  under  rate,  the  sale  will 
be  set  aside.  In  this  case,  it  appears 
that  there  was  a  general  impression 
among  those  present,  that  the  sheriff 
was  to  buy  in  the  negro,  and  Dickie 
was  to  redeem.  Garland  saj^s,  there 
were  but  three  or  four  persons  at  the 
sale.  Montgomery  says,  he  thinks 
there  were  four  besides  himself;  oth- 
ers say,  there  were  several,  speaking 
in  general  terms.  Now  Perrow  says, 
Harris  told  him  there  was  such  an  un- 
derstanding. Garland  says  that  while 
at  the  place  of  sale,  Montgomery  told 
him,  that  he  had  no  doubt  there  was 
an  understanding  between  the  parties; 
and  Clarkson  says,  that  he  had  heard 
(though  he  does  not  exactly  know 
from  what  quarter),  that  such  an  ar- 
rangement had  been  made.  This  evi- 
dence shows,  that  whatever  was  the 
foundation,  such  an  impression  was 
general  among  those  present;  and  so 
far  as  Perrow's  evidence  will  weigh,, 
that  impression  came  probably  from 
Harris;  for,  he  says  that  Harris  told 
him  so.  This,  though  of  itself  it  might 
not  form  a  decisive  objection  to  the 
sale,  certainly  adds  to  the  others." 
Carter  v.   Harris,  4   Rand.  199. 

Surety  in  Forthcoming  Bond. — An 
agreement  between  a  debtor  and  his 
surety  in  a  forthcoming  bond,  that  the 
surety  shall  purchase  slaves  of  the 
debtor,  at  a  sale  under  an  execution  on 
a  judgment  on  the  bond,  for  the  amount 
of  the  debt,  which  is  greatly  less  than 
the  value  of  the  slaves,  and,  holding 
the  legal  title,  permit  the  slaves  to  re- 
main in  the  possession  of  the  debtor, 
with  liberty  to  redeem  them,  upon  pay- 
ing the  amount  advanced  with  interest, 
within  five  years,  where  there  is  no 
intention  to  defraud  creditors,  is  valid 


384 


Sheriffs'  Sales 


and  will  be  enforced  in  a  court  of 
equity,  by  permitting  the  debtor  to  re- 
deem on  paying  the  amount  advanced 
with  interest.  Roberts  v,  Kelly,  2  Pat. 
&  H.  396. 

C.  WHO  MAY  CRY  SALE. 

The  sheriff  being  clothed  with  the 
power  of  the  commonwealth,  levies  the 
execution  on  what  property  he  pleases, 
fixes  the  time  and  place  of  sale,  and 
cries  the  property.  Carter  v.  Harris, 
4  Rand.  199. 

D.  MANNER  OP  SALE. 

In  selling  an  equity  of  redemption, 
the  sale  will  be  out  and  out — not  of  a 
moiety  only,  but  the  whole;  and  as  be- 
tween lands  aliened,  the  whole  of  the 
tract  aliened  last  will  be  sold  before 
any  part  of  the  tract  aliened  first;  the 
sales  stopping  when  the  debt  has  been 
satisfied,  or  when  lands  have  been 
sold  equal  to  half  the  aggregate  value 
of  the  whole  lands.  M'Clung  v.  Beirne, 
10   Leigh  394,  34  Am.   Dec.   739. 

E.  TERMS. 

The  sheriffs  have  power  to  fix  the 
terms  of  the  sale.  They  can  say  to 
those  who  wish  to  buy,  "nothing  but 
the  money  will  do."  They  may  even 
demand  specie.  Carter  v,  Harris,  4 
Rand.   199. 

The  act  of  May  28, 1870  (acts,  1869-70, 
p.  162)  to  prevent  the  sacrifice  of  per- 
sonal property  at  forced  sales,  required 
the  officer  selling  personal  property,  j 
for  a  debt  contracted  before  the  10th 
of  April,  1865,  when  required  by  the 
debtor,  to  sell  upon  a  credit  of  twelve 
months.  Garland  v.  Brown,  23  Gratt. 
173. 

As  to  the  constitutionality  of  such 
law,  see  the  title  CONSTITUTIONAL 
LAW,  vol.  3,  p.  220. 

Under  the  act  of  January  31,  1809, 
"concerning  executions,  and  for  other 
purposes,"  the  debtor  was  not  entitled 
to  a  stay  of  execution,  or  to  a  sale  of 
the  property  on  credit,  on  any  forth- 
coming bond  executed  after  the  pas- 
sage thereof.  Richardson  v,  Perkins, 
4  Munf.  512. 


The  provision  of  the  thirteenth  sec- 
tion of  the  act  of  January  31,  1809,  re- 
quiring the  debtor  to  pay  all  costs,  etc., 
did  not  embrace  the  case  of  a  sale 
made  under  the  fourteenth  section. 
Richardson  v.  Perkins,  4  Munf.  512. 

F.    STIFLING  BIDDING. 

The  sheriff  can  do  nothing  that  will 
tend  to  stifle  the  bidding  and  dis- 
courage the  bidders,  or  anything  that 
will  prevent  a  fair  sale.  Such  acts  on 
the  part  of  the  sheriff,  are  grounds  for 
vacating  the  sale.  Carter  v.  Harris, 
4  Rand.  199. 

IX.  Deed. 

A  deed  from  a  sheriff,  which  conveys 
all  "the  right,  title  and  interest,  vested 
in  the  sheriff  by  law,  in  and  to  eight 
negroes,  conveyed  by  a  debtor  to  his 
children,"  without  naming  the  negroes, 
is  sufficiently  descriptive  to  pass  them. 
The  identity  of  the  negroes  is  matter 
of  proof,  and  as  soon  as  they  are  iden- 
tified, the  deed  operates  on  them. 
Shirley  v.  Long,  6  Rand.  736.  See  the 
title  DEEDS,  vol.  4,  p.  364. 

X.  Procedure  upon  Failure  of 

Purchaser  to  Comply  with 

Terms  of  Sale. 

See  the  title  JUDICL\L  SALES 
AND  RENTINGS,  vol    8,  p.  810. 

H  at  any  sale  by  an  officer,  under 
fieri  facias,  the  purchaser  shall  not 
comply  with  the  terms  of  sale,  the  of- 
ficer may  resell  the  property;  and  if 
on  the  resale,  the  property  be  sold  for 
less  than  it  sold  for  before,  the  first 
purchaser  shall  be  liable  for  the  dif- 
ference. Va.  Code,  1860,  ch.  53,  §  16. 
Fleming  v.  Holt,  12  W.  Va.  143. 

This  statute  does  not  forbid  a  suit 
brought  for  special  performance  against 
the  purchaser  under  a  fi.  fa.  Fleming 
V.  Holt,  12  W.  Va.  143.  See  the  title 
SPECIFIC    PERFORMANCE. 

XL  Rights  and  Title  of  Pur- 
chaser. 

A.   IN  GENERAL. 

Two  persons  being  entitled  to  a  re- 
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mainder  in  slave  property  expectant 
on  a  life  estate  therein,  a  fi.  fa.  is  sued 
out  against  one  of  the  remaindermen, 
and  levied  on  some  of  the  slaves,  then 
in  his  possession  by  consent  of  the 
tenant  for  life,  and  the  slaves  so  taken 
in  execution  are  sold  by  the  sheriff; 
then  this  remainderman  conveys  all  his 
estate  to  a  trustee  for  the  benefit  of 
his  creditors;  and  after  the  death  of 
the  tenant  for  life,  in  a  suit  brought  by 
the  trustee  against  the  two  remainder- 
men for  partition,  the  slaves  so  sold 
by  the  sheriff  are  allotted  to  the  trus- 
tee, the  purchaser  at  the  sheriff's  sale 
not  being  a  party  to  that  suit.  Held, 
at  the  time  of  levying  the  execution 
and  sale  made  by  the  sheriff,  the 
debtor  had  no  several  property  in  any 
particular  slaves,  and  so  the  sale  by 
him  made,  passed  no  title  to  the  pur- 
chaser; nor  did  the  subsequent  division 
in  the  suit  to  which  the  purchaser  was 
not  a  party,  enure  to  give  him  a  legal 
title  in  the  slaves  he  had  purchased 
under  the  execution.  Leslie  v.  Briggs, 
5  Leigh  6.  See  the  title  JUDICIAL 
SALES  AND  RENTINGS,  vol.  8,  p. 
«23. 

The  purchasers  of  emancipated  slaves 
under  executions,  being  bona  fide  pur- 
chasers, are  entitled  to  recover  back 
from  the  estate  of  the  testatrix  the 
amount  paid  by  them,  with  interest, 
and  the  expense  of  keeping  the  charge- 
able negroes,  they  accounting  for  the 
profits  of  the  negroes  purchased  by 
them.  Jincey  v.  Winfield,  9  Gratt. 
708. 

A  sale  by  the  sheriff  of  the  interest 
of  an  execution  debtor,  in  an  estate, 
before  it  is  ascertained,  is  void;  and 
the  purchaser,  if  he  took  possession  of 
the  property,  will  be  liable  for  rents, 
hires  and  other  profits  of  the  property, 
and  for  the  value  of  such  of  it  as  he 
has  sold  or  otherwise  converted  to 
his  own  use,  or  has  been  lost  by  his 
act  or  willful  neglect;  and  he  will  be 
entitled  to  be  reimbursed  for  the 
amount  paid  by  him  to  the  sheriff  for 
the   property.     Penn    v.    Spencer,     17 
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Gratt.  85,  91  Am.  Dec.  375;  Clough  «l 
Thompson,  7  Gratt.  26;  Guerrant  v. 
Anderson,  4  Rand.  208. 

The  fact  that  a  slave  was  sold  t* 
satisfy  a  debt  which  was  originally  a 
debt  of  the  testator,  but  upon  an  ex- 
ecution issued  on  a  forfeited  forthcom- 
ing bond  given  by  the  administrator, 
he  having  ample  assets  in  hand  as  ad- 
ministrator to  pay  it,  does  not  entitle 
the  purchaser  to  have  the  same  in  ab- 
solute property,  free  from  the  claim  of 
the  contingent  legatee.  Frazer  v.  Be- 
vill,    11    Gratt.   9. 

At  a  sale  by  the  sheriff  of  an  equity 
of  redemption  surrendered  by  a  debtor  • 
in  execution,  the  whole  amount  of  the 
debt  secured  by  the  deed  of  trust  on 
the  land^  is  stated  to  be  due,  when  in 
fact  the  debtor  is  entitled  to  a  credit 
thereon.  In  a  suit  by  the  insolvent 
debtor  setting  up  such  claim,  the  cred- 
itor in  the  execution  is  a  necessary 
party.    Tiffany  v.  Kent,  2  Gratt.  231. 

A  ca.  sa.  being  served  on  C,  he  sur- 
renders, in  his  schedule,  his  eguity  of 
redemption  in  certain  slaves  then  un- 
der mortgage;  and  the  sheriff,  without 
redeeming  the  mortgage,  or  exposmg^ 
the  slaves  to  the  view  of  the  bidders, 
sells  the  equity  of  redemption.  Held^ 
if  the  sheriff  had  no  right  to  make  the 
sale,  nothing  passes  by  it;  if  he  had  a 
right  to  make  it,  he  committed  no 
breach  of  the  duties  of  his  office  in 
makiniar  it;  and  so,  either  way,  no  ac- 
tion lies  for  C.  against  him.  Goremor 
V.  Williams,  It  Leigh  508. 

B.   RULK  OF  CAVEAT  EMPTOR— 
NO  IMPLIED  WARRANTY. 

A  sheriff  selling  under  execution^ 
with  good  faith,  incurs  no  responsi- 
bility as  to  title;  there  being  no  im- 
plied warranty,  raised  by  law,  under 
such  a  sale.  The  rule  caveat  emptor 
applies  to  such  a  case.  Saunders  v. 
Pate,  4  Rand.  8. 

When  the  commonwealth  sells  the 
lands  of  a  public  debtor,  and  the  pur- 
chaser is  afterwards  evicted  by  title 
paramount,  the  purchaser  has  no  re- 


386 


Sheriffs'  Sales 


dress    against    the    commonwealth;    as  { 
the   law   only  authorizes  a   sale  of  all  | 
the  estate  and  interest  of  the  debtor.  ' 
The  rule  caveat  emptor  applies  in  such 
cases.     Com.  v.  M'Clanachan,  4  Rand. 
482. 

In  the  case  of  legal  rights,  the  prin- 
ciple caveat  emptor  properly  applies; 
but  equitable  rights  may  be  lost  by  a 
sale  to  a  bona  fide  purchaser  without 
notice.    Taylor  v.  Stone,  2  Munf.  314.      | 

There  is  no  implied  warranty  by  the 
sheriff  of  the  title  to  the  property  sold,  ; 
nor  implied  promise  to  refund  the  pur-  • 
chase  money   if  the   buyer   be   evicted.  I 
Stone  V.  Pointer,  5  Munf.  287. 

Purchasers  at  an  execution  sale  are 
bound  to  take  notice  of  all  errors  ap-  . 
parent  on  the  record,  and  are  charge- 
r.blc  with  notice  as  to  whether  the 
proper  persons  were  parties  to  the  suit. 
Lamar  v.  Hale,  79  Va.  147;  Hall  v. 
Hall.  30  W.  Va.  779,  5  S.  E.  260. 

•*It  seemed  admitted  in  the  argu- 
ment, that  at  common  law,  a  sheriff 
selling  under  execution,  with  good 
faith,  incurred  no  responsibility  as  to 
title;  that  there  was  no  implied  war- 
ranty raised  by  the  law  on  such  a 
sale.  This,  indeed,  seems  to  be  clear. 
In  the  case  of  the  Monte  Algre,  9 
Whcnt.  616,  Thompson,  J.,  delivering 
the  opinion  of  the  court,  says,  'Gen- 
erally in  all  judical  sales,  the  rule  ca- 
veat emptor  must  apply,  from  the  na- 
ture of  the  transaction,  there  being  no 
one  to  whom  recourse  can  be  had  for 
indemnity;'  and  though  this  is  not, 
strictly  speaking,  a  judicial  sale,  the 
reasoning  applies.  In  2  Bay's  Re- 
ports, 170  (a  case  which  I  have  not. 
had  an  opportunity  of  reading,  but  which 
is  cited  in  the  above  case),  the  court 
decided  that  at  a  sheriff's  sale,  caveat 
emptor  is  the  best  possible  rule  that  , 
can  be  laid  down;  stating  emphatically,! 
that  all  who  attend  such  sales  ought 
to  take  care,  and  examine  into  the  title; 
that  no  warranty,  express  or  implied, 
can  be  raised  on  the  part  of  the  owner, 
as  to  whom  the  proceeding  is  com- 
pr.'.sory,  nor  of  the  sheriff,  who  is  the 


mere  agent  of  the  court,  nor  of  the 
court  itself.  In  5  Serj.  &  Rawle,  225, 
Duncan,  J.,  delivering  the  opinion  of 
the  court,  says,  that  a  sale  by  a  sher- 
iff excludes  all  warranty.  The  pur- 
chaser takes  all  risk.  Caveat  emptor 
applies,  with  all  its  force,  to  him.  The 
case  cited  in  the  argument  from  S 
Taunt.  Rep.  675,  Peto  v.  Blades,  turned 
entirely  on  the  fraud  of  the  sheriff  in 
selling  property  as  belonging  to  the 
debtor,  and  concealing  the  fact,  well 
known  to  him,  that  the  property  was 
then  in  possession  of  the  messenger  of 
the  assignees  of  bankrupt;  and  Ch.  J. 
Gibbs  says,  if  the  action  lies  at  all,  it 
lies  upon  the  ground  that  the  plaintiff 
h.Ts  been  deceived,  and  is  the  worse 
for  the  deceit."  Saunders  v.  Pate.  4 
Fand.   8. 

"The  appellant  claims  as  r  bona  fide 
purchaser  of  the  slave  in  question  at  a 
sheriff's  sale  under  an  executiou 
against  .Anthony  Pate,  one  of  the  de- 
fendants. It  does  not  ;  ppcrtr,  by  any 
testimony  in  the  cause.  t!iat  he  had,  at 
the  time  of  the  sale,  iiny  notice  of  the 
equity  existing  between  the  complain- 
ant and  Anthony  Pate,  if  any  did  ex- 
ist. The  bill  of  sale  f-oni  the  com- 
plainant to  the  sons  of  .Anth  Miy  Pate 
was  absolute.  The  snl?  was  forbidden 
on  the  ground  that  the  property  be- 
longed to  the  sons,  and  not  the  father; 
but  the  appellant  was  apprised  that  the 
father  was  the  real  purchaser,  and  not 
the  sons.  The  slaves  were  in  his  pos- 
session; and  he  was  willing  to  incur 
the  risk  of  there  being  any  latent  equity 
between  them.  If  any  had  existed,  he 
had  notice,  and  must  have  lost  the 
property.  But,  with  respect  to  the 
equity  of  the  complainant,  founded  on 
the  alleged  ground  that  the  bill  of  sale 
was  intended  to  operate  as  a  mortgage, 
he  had  no  notice  until  after  the  sale. 
The  bill  of  sale  was  evidence  to  the 
contrary.  In  the  case  of  Hooe  z\ 
Pierce,  the  doctrine  seems  to  be  set- 
tled that,  in  the  case  of  legal  rights^ 
the  principle  cnveat  emptor  properly 
applies;    but    equitable    rights    may    he 


Sheriffs'  Sales 


387 


lost  by  a  sale  to  a  bona  fide  purchaser 
without  notice.  In  the  present  case 
the  complainant  had  parted  with  bis 
legal  right,  and  permitted  his  equitable 
claim  to  lie  so  long  dormant,  as,  at- 
tended, with  other  circumstances,  to 
create  considerable  doubt  whether  it 
was  not  bottomed  on  a  fraudulent  com- 
bination to  cheat  the  creditors  of  An- 
thony Pate."  Taylor  v.  Stone,  2  Munf. 
:j14. 

C.  INNOCENT  PURCHASER  NOT 
AFFECTED  BY  IRREGULARI- 
TIES. 

A  fair  purchaser  under  a  sheriff's 
sale,  without  knowledge  of  any  im- 
proper conduct  on  the  part  of  the  of- 
licer.  acquires  a  valid  title  to  the  prop- 
erty purchased,  and  the  remedy  of  the 
pjrty  injured  is,  by  action  at  law,  for 
damages,  against  the  sheriff.  The  same 
remedy  applies  where  a  sheriff  has  im- 
properly refused  a  forthcoming  bond, 
when  he  ought  to  have  received  it. 
Hamilton  v.  Shrewsbury,  4   Rand.   427. 

If  the  execution  is  valid  so  far  as  to 
bind  the  property,  but  the  sale  under 
it  is  void,  on  account  of  the  interest 
or  improper  conduct  of  the  sheriff, 
the  court  from  which  the  execution  is- 
sued may  correct  the  abuse  of  its  own 
process  by  quashing  the  execution,  etc., 
and  there  is  no  ground  for  equity  to 
interfere.  Hamilton  v.  Shrewsbury,  4 
Rand.  427. 

A  sale  of  property  under  an  execu- 
tion, by  the  sheriff,  is  bona  fide,  though 
irregular;  and  the  purchaser  leaves  the 
property  with  the  debtor  in  the  execu- 
tion. Held,  the  sale  is  valid,  and  the 
property  is  not'  liable  to  the  creditors 
of  the  debtor  in  execution.  Irregular- 
ities in  the  sale,  if  any,  did  not  affect 
tbc  validity  thereof,  the  same  having 
brcn  acquiesced  in  by  both  the  plain- 
tiff and  the  defendant  in  the  execution. 
Carr  v.  Glasscock,  3  Gratt.  343. 

\  purchaser  of  property  sold  under 
an  execution,  leaves  it  in  the  posses- 
sion of  tlic  original  owner,  but  posses- 
sion thereof  is   taken   by   the  adminis- 


trator of  the  purchaser  before  creditors 
have  acquired  a  specific  lien  thereon  by 
judgment  and  execution.  Held,  it  is 
not  liable  to  the  original  owner's  debts. 
Carr  z/.  Glasscock,  3  Gratt.  343. 

I  D.  NO  TITLE  WHERE  PROCEED- 
I         INGS  WHOLLY  VOID. 

i  If  the  proceedings  under  an  execu- 
j  tion  are  wholly  void,  no  title  passes  by 
the  sale  to  the  purchaser  and  the  de< 
fendant  may  have  redress  in  an  action 
of  detinue,  and  a  court  of  equity  has 
no  jurisdiction.  Hamilton  v,  Shrews- 
bury, 4  Rand.  427. 

Where  the  sale  is  void,  the  purchaser 
acquires  no  title  to  the  property,  and 
on  rule  to  show  cause  may  be  sum- 
marily required  to  return  the  property 
to  the  custody  of  the  sheriff.  August 
V.  Gilmer,  53  W.  Va.  65,  44  S.  E.  143. 

E.    AS  AFFECTED  BY  LIENS   OR 
INCUMBRANCES. 

If  a  sheriff  sell  under  execution  a 
slave  mortgaged  by  a  deed  not  re- 
corded, and  void  against  the  creditor, 
and  he  sells  and  the  purchaser  buys 
the  property,  subject  to  the  claim  as- 
serted in  the  deed,  the  purchaser  takes 
the  slave  subject  to  the  payment  of 
the  mortgage  debt.  But  if,  in  such 
case,  the  sheriff  sell  all  the  title  that 
he  has  a  right  to  sell  in  the  property, 
under  the  execution,  whether  the  deed 
be  valid  or  void,  the  absolute  title 
passes  to  the  purchaser  discharged  of 
any  claim  on  the  part  of  the  mort- 
gagee. Guerrant  v.  Anderson,  4  Rand. 
208. 

A  purchaser  under  a  sale  in  behalf 
of  a  creditor  holds  the  rights  and  oc- 
cupies the  place  of  the  creditors;  and,, 
therefore,  he  will  not  be  affected  by 
notice  of  an  unrecorded  deed.  Guer- 
rant V.  Anderson,  4  Rand.  208. 

A  purchaser  at  a  sheriff's  sale  of  aa 
equity  of  redemption  surrendered  by 
a  debtor  in  execution,  having  paid  offT 
the  incumbrance  upon  the  property;, 
may  have  it  sold  by  the  trustee  in  the 
deed,  in  order  to  perfect  his  title.  Tiff- 
any V.   Kent,  2  Gratt.  231. 
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F.     EFFECT    OF    REVERSAL    OF 
JUDGMENT. 

A  purchaser,  under  an  execution  is- 
sued on  a  judgment  which  is  after- 
wards reversed,  shall  not  have  his  title 
impeached;  but  the  injured  party  shall 
be  resorted  to  the  money  arising  from 
the  sale.  Burnley  v.  Lamberf,  1  Wash. 
308. 

A  purchaser,  under  the  execution 
levied  on  the  property  in  the  hands  of 
the  legatee  acquired  no  title  thereto. 
Burnley  v.  Lambert,  1  Wash.  308. 

O.    ABATEMENT   OF   PURCHASE 
MONEY. 

Where  land  sold  under  a  judicial  de- 
cree contained  but  89  acres  instead  of 
90  as  described  in  the  deed,  it  was  held, 
upon  objection  by  the  purchaser,  that, 
as  it  was  a  sale  in  gross,  and  not  by 
the  acre,  the  purchaser  was  not  en- 
titled to  an  abatement  of  the  purchase 
money.    Jones  v,  Tatum,  19  Gratt.  720. 

H.    SALE    UNDER     SECOND     OF 
TWO   EXECUTIONS. 

Whilst  on  the  one  hand,  where  an 
officer  holding  two  executions  sells  un- 
der the  second,  the  title  of  the  pur- 
chaser is  good  against  the  plaintiff  in 
the  first,  and  the  remedy  of  the  latter 
is  against  the  officer,  so  on  the  other 
hand  the  purchaser  at  such  sale  can  not 
invoke  the  lien  of  the  first  execution, 
in  aid  of  a  title  acquired  at  a  sale  made 
under  the  second.  Therefore,  where 
a  slave  was  levied  upon  under  a  fi.  fa. 
delivered  to  a  constable  before  any 
conveyance  of  the  slave  by  the  debtor, 
and  other  executions  issued  after  such 
conveyance,  under  which  (and  not  un- 
der the  first  fi.  fa.)  the  evidence  tended 
to  prove  that  the  slave  was  sold,  it  was 
Tield,  in  an  action  brought  by  the  gran- 
tee in  the  conveyance  against  the 
purchaser  at  the  sale,  that  the  title  of 
the  purchaser  must  be  referred  to  the 
process  under  which  the  sale  was  made. 
Eckhols  V.  Graham,  1  Call  492;  M'Key 
V.  Garth,  2  Rob.  33,  40  Am.  Dec.  725. 


I.    RIGHT   TO    BENEFIT   OF   IN- 
DEMNIFYING   BOND. 

Quaere,  whether  the  purchaser  of 
property  sold  under  execution,  can 
have  the  benefit  of  an  indemnifying 
bond,  given  to  the  sheriff,  on  the  prin- 
ciple of  substitution?  Saunders  v. 
Pate,  4  Rand.  8.  See  the  title  IN- 
DEMNITY,  vol.   7,    p.    347. 

J.    SALE   WITHOUT   DETERMIN- 
ING RIGHT  OF  PROPERTY. 

The  delivery  to  the  sheriflF  of  a  sus- 
pending bond,  as  provided  in  §  4  of 
ch.  107  of  the  Code,  by  a  claimant  of 
property  levied  upon  under  a  fieri 
facias,  ipso  facto  stays  the  execution 
and  a  sale  of  the  property  thereunder, 
before  the  right  of  property  has  been 
determined,  as  provided  in  §  5  of  said 
chapter,  is  void.  A  purchaser  at  such 
sale  acquires  no  title  to  the  property, 
and,  after  notice  or  upon  a  rule  to  show 
cause,  may  be  summarily  required  to 
return  the  property  to  the  custody  of 
the  sheriff.  August  v.  Gilmer,  53  W. 
Va.  65,  44  S.   E.   143. 

XII.  Vacation  of  Sale. 

If  a  defendant  (with  full  knowledge 
of  a  decree  in  chancery,  directing  him 
to  deliver  up  certain  slaves  to  com- 
mission's appointed  to  divide  them) 
purchase  up  executions  against  the 
plaintiff,  and  cause  the  same  to  be 
levied  upon  this  undivided  interest  in 
those  slaves,  which  interest  thereupon 
is  sold  by  the  sheriff  at  an  under  rate; 
the  sale  ought  to  be  set  aside,  and  the 
slaves,  with  their  increase  and  profits, 
still  held  liable  to  the  provisions  of 
the  decree.  Ross  v.  Hook,  4  Munf. 
97.  See  ante,  "Who  May  Bid  and  Pur- 
chase," VIII,  B. 

The  mere  circumstances  of  the  sher- 
iff having  sold  the  property  without  its 
being  present  at  the  time  and  place  of 
sale,  is  not,  of  itself,  sufficient  to  va- 
cate the  sale.  Such  sale  may,  under 
circumstances,  be  right  and  proper. 
Hamilton  v,  Shrewsbury,  4  Rand.  427. 
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XIII.  Liability  of  Sheriff   for 

Wrongful  Sale  or  Failnre 

to  Sell. 


See    the     title     SHERIFFS 
CONSTABLES,  ante,  p.  304. 


AND 


In  Harrison  v.  Tomkins,  1  Call  295, 
it  was  held,  that  no  distringas  lies 
against  the  executors  of  a  sheriff  to 
oblige  them  to  sell  property  taken  by 
him  in  his  lifetime,  under  a  writ  of  fieri 
facias. 


SHIPS  AND  SHIPPING. 

I.  Jurisdiction  of  State  Courts,  389. 
II.  Carriers,  389. 

III.  Collisions,  390. 

IV.  Actions  for  Injuries  Done  to  Shipping,  390. 
V.  Charter  Party,  391. 

A.  Definition  and  Nature,  391. 

B.  Construction,  391. 

C.  Freight  and  Demurrage.  391. 

D.  Actions,  392. 

VI.  Taxation  of  Shipping,  392. 

VII.  Barratry,  393. 

Vin.  Wharres  and  Wharfage,  393. 

IX.  Shipbrokers,  393. 

X.  Sarbor  Commissioners,  Sarbor  Masters  and  Bock  Mas- 
ters, 394. 

CROSS  REFERENCES. 

See  the  titles  ADMIRALTY,  vol.  l,  p.  183;  CARRIERS,  vol.  2,  pp.  671,690; 
GENERAL  AVERAGE,  vol.  6,  p.  710;  LOANS,  v*l.  9,  p.  465;  MARINE 
INSURANCE,  vol.  9,  p.  567;  NAVIGABLE  WATERS,  vol.  9,  p.  340;  NEG- 
LIGENCE, vol.  9,  p.  349;  PILOTS,  vol.  11,  p.  297;  RECORDING  ACTS, 
vol.  11,  p.  675;  SALES,  ante,  p.  1;  SALVAGE,  ante,  p.  82;  SEAMAN,  ante, 
p.  116;  TAXATION;  TOWAGE;  WAREHOUSES  AND  WAREHOUSE- 
MEN. 

As  to  forfeiture  of  vessels  and  oysters  for  violating  oyster  laws,  sec  the 
title  OYSTERS,  vol.  10,  p.  620.  As  to  sale  of  liquors  on  board  vessel,  see  the 
title  INTOXICATING  LIQUORS,  vol.  8,  p.  1.  As  to  when  title  to  vessel 
passes  under  bill  of  sale,  see  the  title  SALES,  ante,  p.  1.  As  to  interference 
of  boom  with  steamboat  navigation,  see  the  title  LOGS  AND  LOGGING,  vol. 
9,  p.  473.  As  to  competency  of  witness  in  action  for  injuries  caused  by  im- 
proper landing  of  passenger,  see  the  title  EXPERT  AND  OPINION  EVI- 
DENCE, vol.  5,  p.  783.  As  to  right  of  court  of  equity  to  restrain  collection  of 
tolls  on  navigable  stream,  see  the  title  NAVIGABLE  WATERS,  vol.  10,  p. 
346. 


I.  Jurisdiction  of  State  Courts. 

The  process  of  attachment  issued 
from  the  courts  of  this  state,  against 
the   owners    of   steamboats    navigating 


and  the  courts  have  jurisdiction  in  such 
cases.     Com.  v.  Fry,  4  W.  Va.  7^1. 

II.  Carries. 

Where   there  is  a   contract  between 


its  waters,  can  be  levied  on  such  boats,    T.  &  W.,  by  which  it  is  agreed  that  T. 
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shall  transport  annually  for  W.  a  cer- 
tain amount  of  salt  from  W.'s  salt- 
works, it  is  the  business  of  T.  to  at- 
tend at  the  works  of  W.,  at  such  times 
as  suit  his  convenience,  to  receive  the 
salt  from  time  to  time,  as  he  is  ready, 
and  commence  its  transportation,  and 
to  apply  for  the  instructions  requisite 
as  to  its  points  of  transportation.  And 
if  he  commences  the  transportation 
without  requiring  such  instructions, 
any  loss  to  him  thereby  occasioned  is 
attributable  to  his  own  fault.  White 
V.  Toncray,  5  Gratt.  179.  See  also,  the 
titles  CARRIERS,  vol.  2,  p.  676;  COX- 
TRACTS,  vol.  3,  p.  413. 

Recovery  for  Breach  of  Shipping 
Contract. — In  an  action  on  this  cove- 
nant by  T.,  he  can  only  recover  for  a 
breach  of  the  covenant  by  W.,  or  for 
services  rendered  by  himself  in  accord- 
ance with  the  covenant;  and  he  can 
not  recover  for  services  rendered  in 
pursuance  of  a  parol  agreement  chang- 
ing the  provisions  of  the  covenant,  or 
for  anything  done  by  him  by  the  di- 
rections of  W.,  not  according  to  the 
terms  of  the  covenant.  White  v.  Ton- 
cray, 5   Gratt.  179. 

Recovery  for  Loss  of  Goods.— The 
price  of  the  salt  lost  by  the  staving  or 
sinking  of  the  boats  used  in  its  trans- 
portation is  fixed  by  the  covenant,  and 
must  fix  the  allowance  to  W.  on  that 
account.  White  v.  Toncray,  5  Gratt. 
179. 

IIL  Collisions. 

Negligence  in  Not  Showing  Lights. 
— On  a  dark  night,  in  a  strong  gale 
and  flood  tide,  a  tug,  towing  a  barge 
laden  with  freight  cars,  left  its  wharf, 
when  the  lights  of  both  ships  of  a 
ferry  boat  not  far  off,  whose  course 
crossed  the  tug's  and  was  known  to 
it,  showed  its  departure  and  destina- 
tion. The  tug's  lights,  except  the  stern 
light  and  a  lantern  on  the  cars,  were 
hid  to  the  ferry  boat,  while  its  lights 
were  thrown  from  its  windows,  and 
its  port  light  was  visible  to  the  tug. 
The  tug,  attempting  to  cross  the  bows 


of  the  ferry  boat,  relying  on  the  signal 
whistle,  the  barge  and  the  ferry  boat 
collided,  killing  plaintiffs  intestate,  a 
passenger  on  the  latter.  Held,  the 
navigators  of  the  tug  were  guilty  of 
negligence.  New  York,  etc.,  R.  Co.  v. 
Cooper,  85  Va.  939,  9   S.   E.   321. 

IV.  Actions  for  injuries  Done 
to  Sliippiag. 

In  an  action  for  injury  done  to  a 
vessel  on  the  water,  negligence  on  the 
part  of  the  defendant  or  his  agents,  in 
the  doing  the  injury,  is  the  gravamen 
of  the  action.  Union  Steamship  Co.  v, 
Nottinghams,  17  Gratt.  115,  91  Am. 
Dec.  378. 

In  such  an  actioii  for  injury  by  de- 
fendant's steamer  to  plaintiff's  schooner 
the  only  proof  is  of  a  collision  in  a 
dark  night;  and  defendant  demurs  to 
plaintiffs  evidence  without  producing 
any  himself.  Held,  though,  when  the 
collision  happens  in  the  daytime,  it 
may  reasonably  be  inferred  that  the 
steamer  was  in  fault,  yet  when  it  hap- 
pens on  a  dark  night  such  an  inference 
can  not  be  made.  Union  Steamship 
Co.  V.  Nottinghams,  17  Gratt.  115,  91 
Am.  Dec.  378.  See  the  title  NEGLI- 
GENCE, vol.  9,  p.  349. 

If  defendant  had  introduced  evidence, 
and  had  failed  to  prove  that  the  lights 
and  lookout  were  kept  in  their  place 
at  the  time  of  the  collision,  it  might 
reasonably  be  inferred,  that  they  had 
not  been  so  kept;  yet  not  having  in- 
troduced evidence,  the  inference  that 
he  performed  his  legal  duty  is  to  be 
made.  Union  Steamship  Co.  v.  Not- 
tinghams, 17  Gratt.  115,  91  Am.  Dec. 
378. 

Though  where  there  is  mutual  fault 
in  a  case  of  collision,  the  court  of  ad- 
miralty will  divide'  the  loss,  that  is.  not 
the  rule  of  the  common-law  courts. 
There,  when  the  negligence  of  the  in- 
jured vessel  contributes  to  the  dam- 
age so  that  both  are  in  fault,  no  action 
can  be  mantained.  Union  Steamship 
Co.  V.  Nottin<?hams,  17  Gratt.  115,  91 
Am.  Dec.  378. 
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V.  Charter  Party. 

A.  DEFINITION  AND  NATURE. 

"A  charter  party  is  defined  to  be  an 
agreement  by  indenture  whereby  the 
owners,  etc.,  of  a  ship,  and  the  freight- 
ers covenant  with  each  other  that  such 
a  ship  shall  take  in  such  a  lading,  and 
carry  the  same  to  such  a  place,  etc.,  in 
consideration  of  which  the  freighter  is 
to  pay  so  much."  Ashley  v,  Cornwell, 
2   Munf.   268. 

**It  is  essential  to  the  nature  of  a 
charter  party  that  it  should  embrace 
the  whole  hire  or  freight  of  a  vessel, 
and,  of  course,  there  can  not  be  two 
subsisting  charter  parties,  at  the  same 
time,  for  the  same  voyage."  Per  Ca- 
bell, J.,  in  Ashley  v.  Cornwell,  2  Munf. 
268.  I 

What  Considered  Charter  Party  un-  : 
der  Act  of  Congress. — In  construing  the  • 
act     of     congress     "laying     duties    on  ; 
stamped  vellum,  parchment  and  paper," 
with  respect  to  charter  parties,  it  was 
held,    that,    under    that    act,    a    writing 
altering  or  explaining  a  charter  party, 
was    not    to    be    considered    a    charter 
party,  and  as  such,  subject  to  the  duty. 
Ashley    v.    Cornwell,    2    Munf.  268. 

B.  CONSTRUCTION. 

"The  construction  of  charter  parties 
must  be  liberal,  agreeable  to  the  inten- 
tion of  the  parties,  the  usage  of  trade 
in  general,  and  of  the  particular  trade 
to  which  the  contract  relates."  Brown 
V,   Ralston,  4   Rand.   505,   522. 

C.  FREIGHT  AND  DEMURRAGE. 

See  the  title  CARRIERS,  vol.  2,  pp. 
689,   690. 

A.,  the  owner  of  a  brig,  chartered 
her  to  R.  &  Co.,  to  carry  a  cargo  of 
tobacco  from  Virginia  to  Curracoa  or 
Eustatia;  from  thence  to  Hispaniola; 
and  back  to  Virginia;  the  freight  to 
be  half  the  tobacco  shipped  in  Virginia, 
payable  at  the  port  of  delivery  in  the 
West  Indies;  and  £1,000  paper  money 
on  the  vessel's  arrival  in  this  country. 
The  stipulated  freight,  in  the  charter 
party,  was  all  the  freight  that  A.  was 


entitled  to;  and  he  had  no  right  to  any 
further  freight  for  bringing  back  the 
return  cargo.  Love  v.  Ross,  4  Call 
590. 

In  cases  of  that  kind,  performance  of 
the  voyage  is  the  consideration  for  the 
freight.     Love  v.   Ross,  4   Call   590. 

And  if  A.  breaks  the  charter  party, 
he  can  not  come  into  equity  to  enforce 
it  against  R.  &  Co.  Love  v.  Ross,  4 
Call  590. 

Freight  (though  by  the  terms  of  a 
charter  party,  payable  monthly  if  re- 
quired) is  not  to  be  recovered,  ^here 
the  voyage  was  never  completed,  but 
the  vessel  condemned,  by  a  foreign 
tribunal,  in  consequence  of  a  fraud  at- 
tempted by  one  of  the  owners  in- 
trusted by  the  rest  with  the  care  of  the 
vessel,  though  no  proof  appear  of  their 
assenting  to  such  fraudulent  act.  Had- 
field  V.  Jameson,  2   Munf.   53. 

In  such  case,  the  copartners  are  not 
entitled  to  compensation  for  the  loss; 
except  against  the  fraudulent  partner. 
Hadfield  v.  Jameson,  2  Munf.  53. 

It  seems,  too,  that,  moreover,  the 
copartners  collectively  (as  well  as  the 
fraudulent  partner  individually)  are  re- 
sponsible to  a  third  person  for  a  loss 
occasioned  by  the  fraud..  Hadfield  v. 
Jameson,  2   Munf.  53. 

T.  Air  Line  agreed  to  load  steamer 
chartered  by  S.  C.  Co.  with  cotton  to 
be  delivered  by  a  certain  day,  but 
failed  to  deliver  the  cotton  till  some 
days  lat%r,  when  it  was  loaded.  Under 
its  charter-party,  the  S.  C.  Co.  had  to 
pay  a  certain  sum  per  day  for  demur- 
rage; whereof  the  V.  &  T.  Air  Line  was 
aware.  Held,  the  contract  was  not 
ultra  vires  on  the  part  of  the  V.  & 
T.  Air  Line.  Norfolk,  etc.,  R.  Co.  v. 
Shippers'  Compress  Co.,  83  Va.  272, 
2  S.  E*.  139. 

By  charter  party  of  affreightment^ 
plaintiffs  engage  their  vessel  to  take  a 
cargo  for  defendants  to  a  designated 
port,  at  a  specified  freight;  and  it  is 
agreed  that  twenty  running  days  shall 
be  allowed  for  unloading  and  discharg- 
ing the  vessel  after  her  arrival  at  the 
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port  of  destination,  and  that  for  every 
additional  day's  detention,  defendants 
shall  pay  fifty  dollars  demurrage.  Held, 
the  stipulation  for  payment  of  demur- 
rage does  not  affect  the  contract  for 
freight,  and  if  the  consignee  fails  to 
unload  and  discharge  the  vessel  within 
the  lay  days  allowed,  there  being  no 
impossibility  of  his  doing  so,  and  after- 
wards, while  the  vessel  is  detained  on 
demurrage,  the  vessel  and  cargo  be 
lost  without  the  default  of  the  master 
or  mariners,  the  plaintiffs  are  entitled 
to  recover  the  freight,  as  well  as  the 
demurrage.  Brown  v.  Ralston,  9  Leigh 
532. 

D.    ACTIONS. 

Against  Whom  Maintainable. — If  per- 
sons contracting  by  a  charter  party, 
under  seal,  bind  themselves  each  to  the 
other,  as  on  their  own  behalf,  each  may 
maintain  an  action  for  covenant 
broken,  against  the  other  in  his  in- 
dividual capacity;  notwithstanding  they 
were  described  in  the  introductory  part 
of  the  instrument,  and  in  their  signa- 
tures, as  agents  for  other  persons. 
Hartshorne   v.   Whittles,   3   Munf.   357. 

Declaration. — If  the  freighter  stipu- 
lates to  pay  $13,000  as  the  agreed  value 
of  the  ship,  in  case  of  her  being  cap- 
tured and  condemned,  in  a  suit  upon 
the  charter  party,  the  declaration  should 
show  where,  when,  and  by  whom,  she 
was  captured,  and  that  the  court  which 
condemned  her  had  jurisdictioft.  Stone 
%\    Patterson,   6   Call   71. 

Plea  and  Demurrer. — The  defendant 
may,  under  the  act  of  assembly,  plead 
and  demur  to  the  whole  declaration. 
Stone   V.   Patterson,   6   Call   71. 

VI.  Taxation  of  Shipping. 

The  city  of  Wheeling  being  au- 
thorized by  law  to  assess,  levy  and 
collect  an  annual  tax  for  the  use  of 
the  city,  on  personal  property  in  the 
city,  not  to  exceed  fifty  cents  on  every 
hundred  dollars  of  the  assessed  valua- 
tion thereof,  the  assessment  and  col- 
lection of  an  annual  tax  upon  the  value 


of  steamboats,  of  twenty  tons  burden 
or  more,  belonging  to  a  corporation 
incorporated  and  organized  by  and 
under  laws  of  the  state  of  West  Vir- 
ginia, and  whose  chief  office  is  in  said 
city  and  all  of  whose  officers  reside 
therein,  and  said  city  being  the  home 
port  of  said  steamboats,  is  not  in  vio- 
lation of,  or  prohibited  by,  the  third 
paragraph  of  the  eighth  section  of  the 
first  article  of  the  constitution  of  the 
United  States;  nor,  of  the  third  para- 
graph of  the  tenth  section  of  the  first 
article  of  the  constitution  of  the 
United  States;  nor,  of  any  other  pro- 
vision of  said  constitution.  Wheeling, 
etc.,  Transp.  Co.  v.  Wheeling,  9  W. 
Va.  170. 

The  taxes  assessed  and  collected  by 
said  city,  upon  said  steamboats  of  said 
company,  according  to  the  value 
thereof,  as  personal  property,  were, 
under  the  facts  agreed  in  this  case,  as 
stated  in  the  opinion  of  this  court,  filed 
in  this  cause,  lawfully  assessed  and 
collected  by  the  city  from  said  com- 
pany. Wheeling,  etc.,  Transp.  Co.  v. 
Wheeling,   9   W.   Va.    170. 

Situs  of  Vessel. — Notwithstanding 
the  fact  that  vessels  and  barges  are 
owned  by  a  nonresident  corporation, 
that  they  have  been  enrolled  under  the 
act  of  congress  at  some  port  outside 
the  state  of  Virginia,  and  that  they  are 
engaged,  in  part,  in  interstate  com- 
merce, the  legal  situs  of  such  vessels 
and  barges  for  the  purpose  of  taxation 
is  in  the  state  of  Virginia,  where  it  ap- 
pears that  they  ply  entirely  between 
ports  or  points  within  the  state,  carry- 
ing local  freight  and  passengers  and 
also  freight  and  passengers  to  be  de- 
livered to  ocean-going  steamers  of  the 
company,  for  which  latter,  through 
i  bills  of  lading  and  tickets,  are  issued 
I  to  points  outside  the  state;  that  such 
i  vessels  and  barges  are  adjuncts  to  and 
\  branches  of  the  main  line  of  the  com- 
j  pany  between  New  York  and  Norfolk; 
I  and  that  they  are  used  upon  old  estab- 
I  lished  routes  upon  navigable  waters 
'  within  the  state  of  Virginia,  and  cater 
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particularly  to  local  traffic.  Old  Do- 
minion Steamship  Co.  v.  Com.,  102  Va. 
576,  46  S.  E.  783.  And  see  the  title 
TAXATION. 

VIL  Barratry. 

"Though  barratry  may  be  committed 
by  the  master  of  a  ship  smuggling  on 
his  own  account,  without  the  privity 
of  the  owners,  yet  it  appears,  that  if 
the  act  of  the  master  be  done  with  a 
view  to  the  benefit  of  his  owners,  or 
with  their  privity  or  consent,  and  not 
to  advance  his  own  private  interest,  it 
is  not  barratry;  and,  therefore,  not 
within  the  terms  of  the  policy,  upon 
that  ground."  Per  Tucker,  J.,  in  Had- 
field  V.  Jameson,  2  Munf.  53,  69. 

It  seems  clear  that  if  the  owner  be 
also  the  master  of  the  ship,  any  act 
which  in  another  master  would  be  con- 
strued barratry,  can  not  be  so  in  him; 
because  such  doctrine  would  militate 
against  an  acknowledged  rule  in  crimi- 
nal law,  that  no  man  shall  be  allowed 
to  derive  a  benefit  from  his  own  crime, 
which  he  would  do,  were  he  to  recover 
against  the  insurer  for  a  loss  occasioned 
by  his  own  act.  Per  Tucker,  J.,  in 
Hadfield  v,  Jameson,   2  Munf.  53,  70. 

VIIL  Wharves  and  Wharfage. 

The  city  of  Petersburg  owns  a  wharf 
in  the  Appomattox  river,  for  the  use 
of  which  the  city  is  authorized  to 
charge  and  docs  charge  wharfage.  In 
October,  1872,  the  vessel  of  A 'not  be- 
ing able  to  get  to  the  wharf  at  which 
she  was  to  deliver  her  load  on  account 
of  an  obstruction  in  the  stream  by  an- 
other vessel,  drew  up  to  the  city  wharf 
and  moored  to  it,  and  whilst  waiting 
there  she  sunk  on  the  next  low  water, 
from  a  pile  going  through  her  bottom. 
This  pile  was  oak,  being  about  two 
feet  from  the  wharf,  in  the  stream 
where  a  vessel  at  the  wharf  would 
probably  lie,  and  was  visible  at  low 
water,  though  it  was  some  two  feet  or 
more  above  the  bed  of  the  river,  and 
was  firmly  fixed  there.     Held,  the  al- 


lowing such  an  obstruction  in  the  place 
where  it  was,  was  negligence;  and  the 
city  of  Petersburg  being  the  owner  of 
the  wharf,  is  liable  for  the  damages 
occasioned  by  it.  Petersburg  v.  Ap- 
plegarth,  28  Gratt.  321,  26  Am.  Rep. 
357. 

Nor  can  it  make  any  difference  that 
the  United  States  have  made  appro- 
priations to  the  improvement  of  the 
navigation  of  the  river,  and  have  oc- 
casionally dredged  it  This  does  not 
relieve  the  city  from  its  common-law 
liability  in  regard  to  the  city  wharf. 
Petersburg  v,  Applegarth,  28  Gratt. 
321,  322,  26  Am.  Rep.  357. 

Nor  does  it  make  any  difference,  that 

in  this  case  no  wharfage  was  actually 

received  by  the  city,  and  that  it  does 

not  usually  charge   wharfage  in  cases 

where  the  vessel  mooring  at  her  wharf 

is  not  to  be  unloaded  there.    It  is  suffi- 

i  cient    that    the   city    was    entitled     to 

!  charge    wharfage.      Petersburg   v,   Ap- 

j  plegarth,    28    Gratt.    321,   322,   26    Am. 

I  Rep.  357. 

IX.  Shipbrokers. 

Definition; — "Any  person  engaged  in 
the  management  of  business  matters 
occurring  between  the  owners  of  ves- 
sels and  the  shippers  or  consignors  of 
the  freight  which  they  carry,  shall  be 
deemed  to  be  a  shipbroker."  Wooddy 
V,    Com.,   29    Gratt.    837. 

Acts  Constituting  One  Shipbroker. — 
W.,  agent  in  Fredericksburg  for  New 
York  owners  of  lumber,  proposes  to  P., 
captain  of  a  vessel  returning  north,  to 
furnish  him  with  a  cargo  at  $5.50  per 
1,000  feet,  if  P.  would  allow  W.  two 
and  a  half  per  cent,  on  the  amount  P. 
received  as  freight  on  the  lumber.  This 
P.  refused.  W.  made  another  propo- 
sition, which  P.  also  refused.  The 
freight  was  then  fixed  at  $5.50.  per  1,000 
feet  of  said  lumber,  and  the  vessel 
loaded  the  same,  W.  being  in  and  about 
the  vessel  working  and  superintending 
the  loading,  and  he  employed  two  men 
to  assist  the  crew,  and  he  paid  them. 
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These  acts  were  those  of  a  stevedore. 
After  the  work  was  done  W.  received 
from  P.  two  and  a  half  per  cent,  on  the 
freight.  Held,  on  indictment  against 
W.  for  acting  as  shipbroker  without 
license,  that  W.  did  not  act  as  ship- 
broker.  Wooddy  V.  Com.,  29  Gratt. 
837. 

X.  Harbor  Commissioners,  Har- 
bor Masters  and  Dock 
Masters. 

Harbor  Commissioners. — Act  ap- 
proved March  3d,  1882  (session  acts, 
1881-82,  p.  216),  entitled  "an  act  creat- 
ing a  board  of  harbor  commissioners 
of  Norfolk  and  Portsmouth,"  provides 
that  the  governor  shall  appoint  seven 
commissioners,  and  defines  their  du- 
ties; that  material  excavated  in  the  har- 
bor shall  be  deposited  in  designated 
places;  that  rules  and  regulations  be 
made  to  preserve  the  ha"bor;  that  to 
defray  the  expenses  there  shall  be 
assessed  on  Norfolk  county,  two- 
sevenths,  on  Norfolk  city.  three- 
sevenths,  and  on  Portsmouth,  two- 
sevenths  of  the  estimate.  Commis- 
sioners designated  such  a  place,  and  to 
enforce  the  deposit  there,  employed  an 
"inspector  of  dumping"  at  $60  a 
month  salary.  In  their  assessment  $750 
was  included  to  pay  that  salary.   Ports- 


mouth admitting  the  amount  is  reason* 
able,  yet  refuses  to  pay  any  portion  of 
the  assessment  on  the  ground  that  the 
employment  of  the  inspector  is  unau- 
thorized by  law.  The  testimony  shows 
that  his  employment  is  essential  to 
enforce  the  regulation  and  to  prevent 
the  obstruction  of  the  approaches  of 
the  harbor.  Held,  the  board  has  law- 
ful authority  to  appoint  such  inspector, 
and  to  assess  the  sum  necessary  to  pay 
his  salary  upon  the  city  of  Portsmouth 
ratably  with  the  county  and  the  city  of 
Norfolk,  and  the  mandamus  is  awarded 
as  prayed  for.  Groner  v.  City  Council, 
77  Va.  488. 

Harbor  Masters  and  Dock  Masters. 
— The  act,  Code,  edition  of  1860,  ch. 
95,  entitled  "of  harbor  masters  and 
dock  masters,"  as  amended  by  the  act 
of  February  16,  1867,  sess.  acts,  1866-67, 
ch.  209,  p.  648,  is  to  be  construed  as 
one  act;  and  §  17  of  ch.  95  of  the  Code, 
applies  to  the  whole  act  so  amended. 
Wenonah  v.   Bragdon,  21   Gratt.  685. 

The  words  "bay  or  river  craft,  or 
other  boat,"  in  §  17,  ch.  95,  of  the  Code, 
edition  of  1860.  embraces  steamboats 
of  500  tons  burthen.  Wenonah  v.  Brag- 
don, 21  Gratt.  685. 

The  word  craft,  as  used  in  this  §  17, 
includes  all  kinds  of  sailing  vessels. 
Wenonah  v.  Bragdon,  21  Gratt.  685. 


Shooting. 


See  the  titles   ASSAULT  AND  BATTERY,   vol.  l,  p.  729;   MAYHEM,  vol. 

9,    p.    746. 

SHOP. — A  mill  house  was  held  not  to  be  a  shop  within  the  statute  against 
burglary.     Cool  v.  Com..  94  Va.  799,  26  S.  E.  411. 

SHORE.— See  the  titles  NAVIGABLE  WATERS,  vol.  10,  p.  340;  WATERS 
AND  WATERCOURSES. 

The  shore  is  that  space  alternatively  covered  and  left  dry  by  the  rise  and  faU 
of  the  tide,  the  space  between  high  and  low  watermark.  French  v.  Bankhead. 
11  Gratt.  136;  Garrison  v.  Hall,  75  Va.  150,  162. 

In  Com.  V.  Garner,  3  Gratt.  655,  675,  it  is  said:  "Now  the  shore  of  the  sea 
is  said  by  Hale,  in  his  Treatise  De  Jure  Maris,  as  quoted  by  Kent,  to  be  the 
land  between  ordinary  high  and  low  watermark.  If  this  definition  is  to  be  ap- 
plied to  rivers,  then  Virginia  said  that  the  states  across  the  Ohio  possessed  or 
owned  the  land  between  ordinary  high  and  low  watermark.  It  is  said,  how- 
ever, that  this  definition  applies  only  to  the  sea.     This  state,  in  a  solemn  and 
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well-considered  public  act  of  great  importance,  in  which  I  take  it  for  gfranted 
every  word  in  relation  to  interests  of  such  great  magnitude  was  well  weighed,- 
distinguishes  the  river  from  its  shores;  and  recognizes  the  possession  of  and 
right  to  the  shores  of  the  opposite  states.  Philologists  define  shores  to  be  'the 
coast  or  land  adjacent  to  the  ocean  or  sea,  or  to  a  large  lake  or  river/  They 
are  lands  contiguous  to  the  water.  I  take  it  for  granted  that  they  are  always 
adjacent  to  the  water  and  thus  distinguished  from  the  bed.  As  in  rivers  subject 
to  the  tide,  the  shores  are  the  land  lying  between  high  and  low  watermark,  so 
on  innavigable  rivers,  they  are  the  land  lying  between  the  permanent  river  and 
the  extent  of  overflow  when  swollen." 

SKortKand. 

See   the    title   STENOGR.^PHERS. 
SHOULD.— See  ENTITLED,  vol.  5,  p.  123;  SHALL,  ante,  p.  292, 

SKo-ws. 

See  the  title  THEATERS  AND  SHOWS. 

SidewalKs. 

See  the  title   STREETS  AND   HIGHWAYS. 

SIGN.— See  the  title  ACKNOWLEDGMENTS,  vol.  1,  pp.  117,  118. 

Signals. 

See  the  titles  CROSSINGS,  vol.  4,  p.  132;  RAILROADS,  vol.  11,  p.  532. 

Signatures. 

See  the  titles  ABATEMENT,  REVIVAL  AND  SURVIVAL,  vol.  l,  p.  11; 
ACKNOWLEDGMENTS,  vol.  1,  p.  104;  AFFIDAVITS,  vol.  1,  p.  232; 
AGENCY,  vol.  1,  pp.  251,  256,  257,  278,  279;  ALTERATION  OF  INSTRU- 
MENTS, vol.  1,  p.  307;  ANSWERS,  vol.  1,  p.  396;  APPEAL  AND  ERROR, 
vol.  1,  p.  520;  ARBITRATION  AND  AWARD,  vol.  i,  pp.  698.  702;  BIILS, 
NOTES  AND  CHECKS,  vol.  2,  pp.  410,  413;  BONDS,  vol.  2,  p.  518;  CON- 
TRACTS, vol.  3,  p.  328;  DEEDS,  vol.  4,  p.  399;  DEPOSITIONS,  vol.  4,  p. 
564;  EQUITY,  vol.  5,  p.  136;  ESTOPPEL,  vol.  5,  p.  265;  EXCEPTIONS. 
BILL  OF,  vol.  5,  p.  387;  EXECUTION  AND  PROOF  OF  DOCUMENTS, 
vol.  5,  p.  406;  EXECUTORS  AND  ADMINISTRATORS,  vol.  5,  p.  681; 
FORGERY  AND  COUNTERFEITING,  vol.  6,  p.  241;  FRAUDS,  STATUTE 
OF,  vol.  6,  p.  534;  GRAND  JURY,  vol.  6,  p.  762;  HANDWRITING,  vol,  7,  p. 
29;  INDICTMENTS,  INFORMATIONS  AND  PRESENTMENTS,  vol.  7, 
p.  400;  JUDGMENTS  AND  DECREES,  vol.  8,  p.  318;  JUDICIAL  NOTICE, 
vol.  8,  p.  639;  RECORDING  ACTS,  vol.  11,  p.  675;  REFERENCE,  vol.  11,  p. 
707;  SERVICE  OF  PROCESS,  ante,  p.  209;  SPECIFIC  PERFORMANCE; 
SUMMONS  AND  PROCESS;  VERDICT;  WILLS;  WITNESSES. 

Similar  Facts. 

See  the  title  EVIDENCE,  vol.  5,  p.  301. 


SIMILAR  INTELLIGENCE.— The  trial  court  instructed  as  follows:  "The 
court  here  instructs  the  jury  that  contributory  negligence  is  the  absence  of 
that  degree  of  care  which  an  ordinarily  prudent  person  of  similar  intelligence 
and  of  the  same  class  would  exercise  under  like  circumstances."  The  appel- 
late court  said:  "'Similar  intelligence'  used  in  this  instruction  means  ordinary 
intelligence  and  'the  same  class'  is  a  distinction  between  passengers  and  em- 
ployees, trespassers  and  licensees."  Barker  v.  Ohio  River  R.  Co.,  51  W.  Va. 
423,  429,  41  S.  E.  148.    See  generally,  the  title  NEGLIGENCE,  vol.  10,  p.  377. 

SIMILAR  JURISDICTION.— In  Chahoon  v.  Com.,  21  Gratt.  822,  826,  it  is 
said:  "We  think  that  the  words  under  consideration,  Vith  similar  jurisdiction 
which  may  be  given  by  law  to  the  circuit  courts,'  were  intended  to  be  an  ex- 
tension, and  not  a  restriction  of  jurisdiction;  to  elevate  the  corporation  and 
the  hustings  courts  to  the  grade  and  dignity  of  circuit  courts;  and  not  to  take 
away  from  them  any  jurisdiction  which  they  then  had,  nor  to  render  them 
incapable  of  being  invested  with  any  jurisdiction  which  the  legislature,  in  its 
wisdom,  might  see  fit  to  give  them." 

Similiter. 

See  the   title  PLEADING,  vol.   11,  p.  269. 

SIMPLE  COMMENDATION.— See  Reese  v.  Bates,  94  Va.  321,  26  S.  E. 
865;  Hull  V.  Fields,  76  Va.  594,  605.  And  see  the  titles  FRAUD  AND  DE- 
CEIT, vol.  6,  p.  448;  VENDOR  AND  PURCHASER;  WARRANTY. 

Simple  Contract  Creditors. 

See  the  titles  MARSHALING  ASSETS  AND  SECURITIES,  vol.  9,  p.  622; 

SUBROGATION. 

Simple  Contracts. 

See  the  title  CONTRACTS,  vol.  3,  p.  307. 

SIMPLE  GIFTS.— See  Thomas  v,  Lewis,  89  Va.  65,  15  S.  E.  389.  And 
see  the  title  GIFTS,  vol.  6,  p.  715. 

Simple  Interest. 

See  the  title  INTEREST,  vol.  7,  p.  819. 

Simple  Larcenx- 

See  the  title  LARCENY,  vol.  9,  p.  210. 

SIMPLEX  COMMENDATIO.— See  SIMPLE  COMMENDATION,  ante, 
p.  396. 

SINGLE  BONDS.— See  the  title  BONDS,  vol.  2,  p.  512. 

SinKin^  Fund. 

See   the   title    MUNICIPAL,    STATE    AND    COUNTY    SECURITIES,   voL 

10,   p.    279. 
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Situs. 

Sec  the  titles  CONFLICT  OF  LAWS,  vol.  3,  p.  100;  EXECUTORS  AND 
ADMINISTRATORS,  vol,   5,   p.   483;   TAXATION;   WILLS. 

SKatin^  RinKs. 

See  the  titles  LICENSES,  vol.  9,  p.  318;  NUISANCES,  vol.  10,  p.  507. 

SKELETON  BILL.— See  the  title  EXCEPTIONS.  BILL  OF,  vol.  5,  p.  357. 

A  skeleton  bill  of  exceptions  is  a  bill  which  provides  for  the  subsequent 
copying  by  the  clerk  into  it,  and  as  .a  part  of  it,  of  some  paper  or  document 
Tracy  v.  Carver  Coal  Co.  (W.  Va.),  50  S.  E.  825. 

SKID.— See  Norfolk,  etc.,  R.  Co.  v.  Graham,  96  Va.  430,  431,  31  S.  E.  604. 

SKilL 

See  the  title  PHYSICIANS  AND  SURGEONS,  vol.  11,  p.  204. 

Slander. 

See  the  title  LIBEL  AND  SLANDER,  vol.  9,  p.  248. 

Slander  of  Title. 

See  the  title  LIBEL  AND  SLANDER,  vol,  9,  p.  29S. 

Slau^Hter  House. 

See  the  title  NUISANCES,  vol.  10,  p.  506. 

SLAVES. 

I.  Definition  and  Distinction,  399. 
n.  Persons  Who  Could  Be  Enslaved,  399. 

A.  American  Indians,  399. 

B.  Foreigrn  Indians,  400. 

C.  Persons  Not  Christians  in  Native  Country,  400. 

m.  Presumptions,  400. 

IV.  Bights  and  Disabilities  of  Slaves,  400. 

A.  As  Property,  400. 

1.  In  General,  400. 

2.  As  Personality,  400. 

B.  How  Property  in  Slaves  May  Be  Acquired,  400. 

1.  By  Sale,  400. 

2.  By  Gift.  401. 

a.  By  Deed,  401. 

(1)  In  General,  401. 

(2)  Necessity  for  Reoordintr  of  Deed,  401. 

b.  Parol  Gift.  401. 

(1)  In  General,  401. 

(2)  Without  Delivery  of  Possession,  401. 
c  Value  of  Slaves.  401. 
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3.  Devise  or  Descent,  401. 

a.  Devise,  401. 

b.  Descent,  401. 

(1)  In  General,  401. 

(2)  Delivery  of  Slaves  bj  Admiaistrator,  402. 

(3)  Retnrn  of  Advaneement,  402. 

4.  Adverse  Possession,  402. 

5.  Dower  Kig^hts  in  Slaves,  402. 

6.  Entailment  of  Slaves,  402. 

C.  Loan  of  Slaves,  402. 

D.  Mortgages  of  Slaves,  402.     * 

E.  Hiring  Oat  Slaves,  403. 

1.  Duty  to  Care  for  Health  of  Slaves,  403. 

2.  Return  of  Slaves,  403 

3.  Liability  of  Hirer  for  Injury  to  Slave,  403. 

4.  Payment  for  Hire  of  SUves,  403. 

5.  Liability  for  Debts  of  Hirer,  ^03. 

6.  Death  of  Slave  during  Term,  403. 

F.  Fugitive  Slaves,  403. 

G.  Trusts  for  the  Benefit  of  Slaves,  403. 

H.  Contract  between  Master  and  Slave,  403. 

I.  Injuries  to  Slave,  40i. 

J.  Crimes  by  Slaves,  403. 
K.  Crimes  against  blaves,  404. 

1.  Killing  or  Maiming,  404. 

2.  Larceny  and  Removal  of  Slave  from  State  or  County,  404. 

V.  Police  Regulations,  404. 

A.  Permitting  Slave  to  Go  at  Large,  404. 

B.  Allowing  Slaves  to  Congregate  on  Premises,  404. 

C.  Circulation  of  Incendiary  Literature  Among  Slaves,  404. 

D.  Selling  Ardent  Liquor  to  Slave,  404. 

E.  Searching  of  Vessels  Bound  North  for  Fugitive  Slaves,  404. 

VI.  Sight,  Duties  and  Liabilities  of  Master,  404. 

A    Liability  for  Act  of  Slave,  404. 

B.  Actions  for  Recovery  of  Slaves,  404. 

1.  Right  to  Maintain  Action,  404. 

2.  Jurisdiction.  404. 

3.  Pleadings,  405. 

4.  Evidence,  405. 

5.  Judgment,  405. 

6.  Execution,  405. 

7.  New  Trial.  405. 

VII.  Rights  and  Disabilities  of  Free  Negroes,  405. 

A.  Harboring  of  Free  Negroes,  405. 

B.  Right  to  Inherit  Property,  405. 

C.  Crimes  by  Free  Negroes,  405. 

1.  In  General,  405. 

2.  Receiving  of  Stolen  Goods,  405. 

3.  Unlawfully  Remaining  in  State,  405. 

D.  Crimes  against  Free  Negroes,  405. 
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1.  Stealing  of  Free  Nefcro,  405. 

2.  Sale  as  Slave,  405. 

K.  Right  to  Receive  Legacy,  405. 

VnL  Mannmission,  405. 

A.  In  General,  405. 

B.  Methods,  405. 

1.  Lapse  of  Time,  405. 

2.  By  Removal  to  Another  State,  406. 

3.  By  Deed,  406. 

4.  Will,  406. 

a.  In  General,  406. 

5.  By  Importation  into  State,  407. 

C.  Liability  of  Emancipated  Slaves  to  Be  Held  for  Debts  of  Owner,  407. 

IZ.  Suits  for  Freedom,  407. 

A.  Nature,  407. 

B.  Jurisdiction  and  Venue,  407. 

C.  Care  of  Slave  Pending  Litigation,  407. 

D.  Parties,  408. 
K.  Pleadings,  408. 

F.  Evidence,  408. 

1.  Competency,  408. 

2.  Weight  and  Sufficiency,  408. 

G.  Variance,  408. 
H.  Dismissal,  408. 

I.  Verdict,  408. 

J.  Judgment  or  Decree,  408. 

K.  New  Trial,  408. 

X.  Injunction  against  Sale  of  Slaves,  408. 
ZI.  Emancipation,  409. 
ZIL  Legalization  of  Slave  Marriage,  ^oq 

CROSS  REFERENCES. 

See  the  titles  DOWER,  vol.  4,  p.  810;  KAliCuiuKS  AND  ADMINISTRA- 
TORS, vol.  3,  pp.  544,  649;  GIFTS,  vol.  6,  p.  714;  INDIANS,  vol.  7,  p.  369; 
MARRIAGE  CONTRACTS  AND  SETTLEMENTS,  vol.  9,  pp.  589,  590; 
PRESUMPTIONS  AND  BURDEN  OF  PROOF,  vol.  ii,  p.  315;  TRUSTS 
AND  TRUSTEES. 

As  to  the  binding  out  of  mulattoes  under  colonial  laws,  see  the  title 
PAUPERS,  vol.  10,  p.  903. 


L  Definition  and  Distinction. 

Where  an  act  used  the  word  "bond,"' 
it  meant  thereby  those  only  who  were 
perpetual  slaves,  and  by  the  word 
"free,"  those  whom  were  entitled  to 
freedom  in  praesenti  or  in  futuro;and 
consequently  calling  the  mother  "free," 
said  her  children  should  be  "free." 
Howell  V.   Netherland,  Jeff.   90,  95. 


Regardless  of  degree  of  negro  blood, 
children  of  slave  mothers  were  like- 
wise slaves.  Code,  1860,  ch.  103,  §  1. 
Scott  V.  Raub,  88  Va.  721,  14  S.  E.  178. 

\ 

IL  Persons  Who  Could  Be 
Enslaved. 

A.   AMERICAN  INDIANS. 

See   the  title  INDIANS,  vol.  7,  p.  369. 
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B.  FOREIGN  INDIANS. 

See  the  title  INDIANS,  vol.  7,  p. 
369. 

C.  PERSONS    NOT    CHRISTIANS 
IN  NATIVE  COUNTRY. 

See  Jenkins  v.  Tom,  1  Wash.  123. 

III.  Presumptions. 

In  case  of  a  person  visibly  appearing 
to  be  a  negro,  the  presumption  was 
that  he  was  a  slave;  but  in  the  case  of 
a  person  visibly  appearing  to  be  a 
white  man  or  an  Indian,  the  presump- 
tion was  that  he  was  free.  See  Fulton 
V.  Gracey,  15  Gratt.  314,  324;  Hook  v, 
Pagee,  2  Munf.  379,  386;  DeLacy  v. 
Antoine,  7  Leigh  438,  448;  Gregory  v. 
Baugh,  2  Leigh  665,  683.  Hudgins  v, 
Wrights,  1  Hen.  &  M.  134. 

Proof  of  Indian  Ancestry. — See  Hud- 
gins V.  Wright,  1  Hen.  &  M.  134. 

IV.  Bights  and  Disabilities  of 
Slaves. 

A.   AS  PROPERTY. 
1.  In  GeneraL 

Slaves  were  recognized  as  such  in 
December,  1864,  by  the  constitution  and 
laws  of  Virginia.  West  v.  Jones,  85 
Va.  616,  8  S.  E.  468. 

^.   As  Personalty. 

By  the  act  of  1792  slaves  were  de- 
clared to  be  personal  estate.  Ball  v. 
Ball,  3  Munf.  279. 

But  slaves  have  been  held  not  to 
pass  under  a  bequest  of  personal  es- 
tate. Smith  V,  Griffin,  JeflF.  132.  See 
also,  Taliaferro  v.  Burwell,  4  Call  321. 

Chattels     by     Nature. — Slaves    from 
their   nature   are   chattels.      They    are 
real  estate  only  in  particular  cases,  such  j 
as  descents,  etc.     Walden  v.  Payne,  2 
Wash.  1. 

Slaves  Captured  by  British  Forces — 
Widow's  Right— Sec  Foushee  v.  Black- 
well,  1  Rob.  488. 

Slaves  Sold  to  Pay  Debts—Widow's 
Right. — See  Godwin  v.  Godwin,  4 
Leigh  410. 


B.    HOW  PROPERTY  IN  SLAVES 
MAY  BE  ACQUIRED. 

See  also,  the  titles  EXECUTORS 
AND  ADMINISTRATORS,  vol.  5, 
pp.  544,  549;  TRUSTS  AND  TRUS- 
TEES. 

1.  By  Sale. 

See  generally,  the  titles  SALES, 
ante,  p.  1;  VENDOR  AND  PUR- 
CHASER. 

Conveyance  by  Husband  of  Wife's 
Remainder. — See  Street  v.  Tinsley,  3 
Pat.   &   H.   612. 

Sale  of  Slaves  Subject  to  Remainder. 
— See  Cross  v.  Cross,  4  Gratt.  257. 
-^nd  see  generally,  the  title  REMAIN- 
DERS, REVERSIONS  AND  EX- 
ECUTORY INTERESTS,  vol.  11,  p. 
807. 

Sale  of  Fugitive  Slaves-See  Hooet;. 
Pierce,  1  Wash.  212. 

Sale  by  SherifiF  under  Execution. — 
See  Guerrant  v.  Anderson,  4  Rand.  208. 

Sale  by  Commissioner. — See  Boner 
V.  Boner,  6  W.  Va.  377. 

An  action  of  deceit  will  lie  for  the 
sale  of  a  slave  who  has  an  incurable 
disease.     Darby  v.  Stringer,  Jeff.  10. 

The  declarations  of  a  vendor  of  a 
slave,  made  after  the  sale,  are  good  evi- 
dence against  the  vendee,  if  they  ac- 
cord with  the  acknowledgments  of  the 
vendee  himself,  previously  made.  Hun- 
ter V.  Jones,  6  Rand.  541, 

Right  to  Return  Slave.— See  Wil- 
liams V,  Moore,  3  Munf.  310. 

Presumption  as  to  Sale^ — See  Ran- 
dolph V.  Randolph,  3  Munf.  99. 

Retention  of  Possession.— A  vendor's 
retaining  possession  of  slaves,  for 
which  an  absolute  bill  of  sale  is  given, 
is  per  se  fraudulent.  Williamson  v, 
Farley,  Gilmer  15;  Shields  v.  Ander- 
son, 3  Leigh.  729.  See  the  title 
FRAUDULENT  AND  VOLUN- 
TARY CONVEYANCES,  vol.  «,  p. 
586. 

Buying  with  Notice  of  Better  Title. 
—See  Baird  v.  Bland,  5  Munf.  492. 

Sale  by  Widow. — See  Summers  v. 
Bean,  13  Gratt.  404. 
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Slave  Impossible   of    Delivery.— Set 

Chapman  v,  Campbell,  13  Gratt.  105. 

Validity  of  Past  ConsideratioiL--See 
Staton  V.  Pittman,  11  Gratt,  99.  And 
see  generally,  the  title  FRAUDU- 
LENT AND  VOLUNTARY  CON- 
VEYANCES, vol.  6,  p.  568. 

Substitution  of  Slaves  in  Remainder. 
—See  Tabb  v.  Cabell,  17  Gratt.  160. 

Proof  of  Eviction  of  Title.— See 
Brown  v.  Shields,  6  Leigh  440. 

2.    By  Gift. 

a.  By  Deed. 

See  also,  the  title  GIFTS,  vol.  6,  p. 
720. 

(1)    In  General. 

Reservation  as  to  Possession. — See 
Durham  v,  Dunkly,  6  Rand.  135. 

Separate  Use  of  Wife.— See  Smith  v. 
Smith,  6  Munf.  581.  See  generally,  the 
title  SEPARATE  ESTATE  OF 
MARRIED  WOMEN,  ante,  p.   146. 

Gift  of  Increase^--See  Taylor  v, 
Yarbrough,  13  Gratt.  183. 

Power  to  Dissent  from  Gift.— See 
Henry  v.  Graves,  16  Gratt.  244, 

<8)    Necessity  for  Recording  of  Deed. 

See  the  title  RECORDING  ACTS, 
vol.  11,  p.  675. 

Under  the  Act  of  1768.— See  Turner 
V.  Turner,  1  Wash.  139. 

The  Act  Passed  in  1787.— See  Tur- 
ner V.  Turner,  1  Wash.  139. 

Deed  of  Marriage  Settlement  of 
Slaves.— See  Hughes  v.  Pledge,  1 
Leigh  443. 

Does  Not  AfiFect  Gifts  in  Considera- 
tion of  Marriage. — See  Fowler  r. 
Saunders,  Wythe  322. 

b.  Parol  Gift. 

(1)    In  GeneraL    . 

The  Act  of  1787.— See  Turner  v. 
Turner,  4  Call  234;  Merrit  v.  Smith, 
6  Leigh  486. 

To  Take  E£Fect  at  Death  of  Donor. 
— A  parol  gift  of  a  slave,  to  take  ef- 
fect upon  the  death  of  the  donor,  who 
is  not  then  sick,  is  void.  Barker  v. 
Barker,  2  Gratt,  344. 


Possession  as    Evidence    of    Gift. — 

See  Cross  v.  Cross,  9  Leigh  245;  Fitz- 
lugh  V,  Anderson,  2  Hen.  &  M.  289. 

Evidence  of  Parol  Gift.— See  Jordaa 
:'.  Murray,  3  Call  85.  See  also,  Cross 
J.  Cross,  9  Leigh  245;  Tutt  v.  Slaugh- 
ter, 5  Gratt,  364;  Collins  v.  Lofftus, 
10  Leigh  5,  34  Am.  Dec.  719;  Brown 
V.  Handley,  7  Leigh  119. 

Presumption  as  to  Gift. — See  Moore 
V.  Dawney,  3  Hen.  &  M.  127. 

A  Verbal  Gift  of  Slaves  to  a  Fem» 
Sole— See  Taylor  v.  Wallace,  4  Call  92. 

Consummation  of  Gift. — See  Brown 
:'.    Handley,   7    Leigh    119. 

Gift   with   Reservation.— See    Ander* 
son  V.  Thompson,  11  Leigh  439. 
(8)    Without   Delivery  of   Possession^ 

See  the  title  FRAUDULENT  AND 
VOLUNTARY  CONVEYANCES,  voU 
6,  p.  586. 

Not  Good  as  to  Subsequent  Pur- 
chasers.— See  Hunter  v,  Jones,  6  Rand» 
541;  Anglin  v.  Bottom,  3  Gratt.  1;  Shir- 
ley  V.  Long,  6  Rand.  764. 

Child  Living  with  Father.— See  Shir- 
ley V,  Long,  6  Rand.  764. 

c  Value  of  Slaves. 

See  Isbell  v.  Butler,  Jeff.  10;  Puryear 
V.  Cabell,  24  Gratt.  260. 

3.    Devise  or  Descent. 

a.  Devise. 

See  the  titles  REMAINDERS,  RE- 
VERSIONS AND  EXECUTORY 
INTERESTS,  vol.  11,  p.  807;  WILLS. 

b.  Descent. 

See  the  title  DESCENT  AND  DIS- 
TRIBUTION, vol.  4,  p.  688. 

(1)   In  General. 

Remainder  Vests  in  Husband. — See 
Dade  v.  Alexander,  1  Wash.  30. 

Account  for  Reversion. — See  Allen  v. 
Allen,  Jeff.  86. 

Person  Inheriting  Estate  Generally. 
— See  Dilliard  v.  Tomlinson,  1  Muni 
183. 

Compensation  in  Money  When  Di^ 
vision  Can  Not  Be  Conveniently  Made. 
—See  Fitzhugh  v.  Foote^  3  Call  13; 
Sheppard  r.  Starke,  3  Munf.  29, 
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(8)    Delivery  of  Slaves  by  Administra- 
tor. 
See    Raney  v.   Heath,   2   Pat.    &   H. 

(S)    Return  of  Advancement. 

See  the  title  ADVANCEMENTS, 
vol.   1,   p.    197. 

4.  Adverse  Possession. 

Recovery  of  Possession. — A  plaintiff 
in  detinue,  who,  after  having  had  five 
years  peaceable  possession  of  a  slave, 
acquired  without  force  or  fraud,  loses 
that  possession,  may  regain  it  on  the 
mere  ground  of  his  -previous  posses- 
sion; on  the  same  principle  that  a  de- 
fendant may  protect  himself,  on  that 
length  of  possession,  under  the  act  of 
limitations.  Newby  v.  Blakey,  3  Hen. 
&  M.  57. 

But  such  recovery  will  not  affect  the 
rights  of  others,  not  parties  to  the 
suit.    Newby  v.  Blakey,  3  Hen.  &  M.  57. 

Evidence  of  Acknowledgment  by 
Previous  Owner. — See  Givens  v.  Rey- 
nolds, 6  Munf.  191. 

Declarations. — See  Givens  v.  Rey- 
nolds, 6  Munf.  191. 

Slave  Taken  by  Fraud  or  Violence. 
— See  Kitty  v,  Fitzhugh,  4  Rand.  600. 

Rights  of  Subsequent  Purchaser. — 
See  Garland  v.  Enos,  4  Munf.  504. 

Possession  Subordinate  to  Deed. — 
See  Roberts  v.  .King,  10  Gratt.  184. 

Statute  of  Limitations. — See  Farrar 
t^.  Jackson,  Wythe  1. 

5.  Dower  Rights  in  Slaves. 

See  Fitzhugh  v.  Foote,  3  Call  13; 
Hayward  v.  Chisman,  Jeff.  52.  And  see 
generally,  the  title  DOWER,  vol.  4, 
p.  782. 

6.  Entailment  of  Slaves. 

See  Dunn  v.  Bray,  1  Call  338;  Black- 
well  V.  Wilkinson,  Jeff.  73. 

C.    LOAN  OF  SLAVES. 

See  generally,  the  title  LOANS,  vol. 
9,  p.  465. 

Absolute  Property. — See  Early  v. 
Early,    Gilmer   124. 

Evidence.— :As  to  what  evidence  is 
insufficient   to  prove  a  loan  of  slaves. 


see   Collins  v.  Lofftus,   10  Leigh  5,  3-. 
Am.  Dec.  719. 

Effectual  between  Parties.— See  Boyd 
V.  Stainback,  5  Munf.  305. 

Resumption  of  Possession. — As  to 
what  is  a  sufficient  resumption  of  pos- 
session of  slaves  loaned,  see  Collins  v. 
Lofftus,  10  Leigh  5,  34  Am.  Dec.  719. 

Loan  from  Father  to  Son.— See 
Dickinson  v.  Dickinson,  2  Gratt.  493. 
See  also,  Lacy  v.  Wilson,  4  Munf.  313; 
Beasley  v,  Owen,  3  Hen.  &  M.  449. 

Demand  and  Refusal  of  Possession* 
— See   Cross  v.   Cross,   9   Leigh   245. 
I      By  Will   Or   Deed  in   Writing.— See 

'^ute   V.    Baker,   8   Leigh   80. 
I     Can   Not   Affect   Person   in  Posses- 
sion.— See  Pate  v.  Baker,  8  Leigh  80. 

As   to   a   demand    of    slaves    by    the 

I  lender,    who    thereupon    receives    and 

immediately    redelivers    them     to     the 

loanee,  see  Boyd  v.  Stainback,  5  Munf. 

305. 

D.  MORTGAGES  OF  SLAVES. 

See  generally,  the  titles  CHATTEL 
MORTGAGES,  vol.  2,  p.  798;  MORT- 
GAGES AND  DEEDS  OF  TRUST, 
vol.  10,  p.  1. 

Effect  of  Usury  in  Bond.— See  Ray- 
nolds  %\  Carter,  12  Leigh  166,  37  Am. 
Dec.  642. 

Valid  and  Enforceable  Bond— See 
Roberts  v.  Kelly,  2  Pat.   &   H.  396. 

Failure  to  Properly  Record  Mort- 
gage.— See  Lane  v.  Mason,  5  Leigh 
520;  Bird  v.  Wilkinson,  4  Leigh  266. 

Sale  under  Deed  of  Trust.— See 
Whitton  V,  Terry,  6  Leigh  189. 

Fraudulent  Bill  of  Sale— Clark  v. 
Hardiman,  2   Leigh  347. 

Slave  Remaining  in  Debtor's  Posses- 
sion.— See  Travis  v.  Claiborne,  5  Munf. 
435. 

Right  to  Redeem.— See  Dust  v.  Con- 
rod,  5   Munf.  411. 

Subject  to  Debts  of  Lender.— See 
Taylor  %'.  Beale,  4  Gratt.  93. 

Sale  of  Slaves  by  Third  Person.— 
See  Crouch  v.  Dabney,  2  Gratt.  415. 
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E.  HIRING  OUT  SLAVES. 

See  the  title  BAILMENTS,  vol.  2, 
p.  223. 

1.  Duty  to  Care  for  Health  of  Slaves. 
See  Isbell  v.  Norvell,  4  Gratt.  176. 

2.  Return  of  Slaves. 
Construction  of  Contract. — See  Har- 
ris V.  Nicholas,  5  Munf.  483. 

Covenant  to  Return  Slave. — See  Har- 
ris V,   Nicholas,  5   Munf.   483. 

3.  Liability    of    Hirer    for    Injury    to 

Slave. 
Put    to    Dangerous    Employment. — 
See  Harvey  v,  Skipwith,  16  Gratt.  393. 

4.  Payment  for  Hire  of  Slaves. 
Function   of   Hire   Bond.— See    Har- 
vey V.   Skipwith,   16   Gratt.   393,  409. 

Credit  for  Slave  Not  Delivered.— 
See  Isbell  v.  Norvell,  4  Gratt.  176. 

Right  of  Administrator  to  Hire. — 
See  Osborne  v.  Taylor,  12  Gratt.  117; 
Dilliard  v.  Tomlinson,  1  Munf.  183; 
Whitehorn  v,  Hines,  1  Munf.  557.  See 
also,  the  title  EXECUTORS  AND 
ADMINISTRATORS,  vol.  5,  p.  651. 

Interest  upon  Estimated  Hires  and 
Profits  of  Slaves.— See  Shields  v,  An- 
derson, 3  Leigh  729. 

Condition  in  Bond. — See  Howell  v. 
Cowles,  6   Gratt.  393. 

Action  for  Recovery  of  Hire.— See 
'Thompson  v,  Thompson,  5  W.  Va.  190. 

EfiFect  of  Dissolution  of  Partnership. 
— See  Booker  v.  Kirkpatrick,  26  Gratt. 
145. 

5.  Liability  for  Debts  of  Hirer. 

See  M'Kenzie  i/..  Macon,  5  Gratt.  379; 
Leslie  v.  Briggs,  5  Leigh  6;  Fitzhugh 
V.  Anderson,  2  Hen.  &  M.  289;  Baird 
V,  Bfand,  5  Munf.  492;  McKenzie  v, 
Macon,  5  Gratt.  379;  Sydnor  v.  Gee, 
4  Leigh  535. 

6.  Death  of  Slave  during  Term. 

See  George  v.  Elliott,  2  Hen.  &  M.  5. 

Use  in  Other  than  Specified  Employ, 
ment. — See  Spencer  v.  Pilcher,  8  Leigh 
566.    ■ 

Admissions  of  Bailee. — See  Spencer 
V.  Pilcher,  8  Leigh  566. 


Negro  Whipped  to  Death  by  Over- 
seer.—See  Harris  v.  Nicholas,  5  Munf. 
483. 

Death  in  Coal  Pit— See  Randolph  v. 
Hill,  7  Leigh  383. 

F.  FUGITIVE  SLAVES. 

Action  against  One  Aiding  Slave  to 
Escape.— See  Law  v.  Law,  2  Gratt.  360. 

Deed  of  Emancipation  as  a  Defense. 
—See  Logan  v.  Com.,  2  Gratt.  571. 

Evidence  as  to  Another  Act.— Sec 
Cole  V.  Com.,  5  Gratt.  696. 

Property    of    Estate See     Cole     v. 

Com.,  5  Gratt.  696. 

Liability  of  SherifiF.— See  Burley  v. 
Griffith,  8  Leigh  442. 

Warrant  as  Evidence.— See  ,Burley  v. 
Griffith,  8   Leigh  442. 

Verdict— See  Burley  v.  Griffith,  8 
Leigh  442. 

SherifiF     Must     Furnish     Supplies.— 

See  Dabney  v.  Taliaferro,  4  Rand.  256. 

G.  TRUSTS    FOR   THE    BENEFIT 
OF  SLAVES. 

See  generally,  the  title  TRUSTS 
AND  TRUSTEES. 

Trust  Void.— See  Smith  v,  Betty,  11 
Gratt.  752. 

Illegal   Provision    Does   Not    Invali- 
date  Will.— See  Dunlop  v.  Harrison,  14 
Gratt.  251.    And  see  generally,  the  title  * 
WILLS. 

Slaves  Can  Not  Be  Held  in  Trust 
for  Free  Negroes.— See  Dunlop  v, 
Harrison,   14  Gratt.  251. 

H.    CONTRACT    BETWEEN    MAS- 
TER AND  SLAVE. 

See  Stevenson  v.  Singleton,  l 
Leigh  72. 

i.   INJURIES   TO    SLAVE. 

See  Harvey  v.  Skipwith,  16  Grait.' 
393. 

J.   CRIMES   BY   SLAVES. 

Larceny. — See  Aldridge  v.  Com.,  \i 
Va.  Gas.  447. 

Writ  of  Error — See  Peter  v.  Com., 
2  Va.  Cas.  330. 
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K.    CRIMES   AGAINST  SLAVES. 
1.  Killing  or  Maiming. 

Excessive  Beating  by  Master. — See 
Com.  V.  Booth,  2  Va.   Cas.  394. 

Master  Beating  Slave  to  Death. — See 
Sonther  v.  Com.,  7  Gratt.  673. 

Assaulting  and  Beating  Slave  of  An- 
other.— See  Com.  v.  Howard,  11  Leigh 
631. 

Indictment. — See  Com.  t/.  Booth,  2 
Va.    Cas.   394. 

Unlawful  Shooting  or  Stabbing.— 
See  Com.  v.  Carver,  5  Rand.  660. 

8.  Larceny  and  Removal  of  Slave  from 
State  or  County. 
Indictment    for    Several    OfiFenses. — 

See  Clere  v.  Com.,  3  Gratt.  615. 

Must  ^Uege  Contrary  to  Owner's 
Consent. — See  Com.  v.  Peas,  2  Gratt. 
629. 

Misnomer. — See  Thomas  v.  Com.,  2 
Leigh  741. 

Stealing  for  Reward. — See  Thomas  v. 
Com.,  2  Leigh  741. 

V.  Police  Regulations. 

A.  PERMITTING  SLAVE  TO  GO 
AT  LARGE. 

See  Abrahams  v.  Com.,  1  Rob.  675. 

Right  to  Jury  Trial.— See  Abrahams 
V.  Com.,  1   Rob.  675. 

Necessity  for  Warrant.— See  Abra- 
*hams  V.  Com.,  1  Rob.  675. 

One  Summons  for  Several  OfiFenses. 
— See  Abrahams  v.  Com.,  1  Rob.  675. 

Jurisdiction. — See  Com.  v.  Moore,  2 
Va.  Cas.  155;  Abrahams  v.  Com.,  1 
Rob.  675. 

Nature  of  Prosecution. — See  Abra- 
hams V,  Com.,  1  Rob.  675. 

Necessity  for  Indictment.  —  See 
Abrahams  v.  Com.,  1  Rob.  675. 

B.  ALLOWING  SLAVES  TO  CON- 

GREGATE ON  PREMISES. 

In  General.— See  Com.  v.  Booth,  6 
Rand.  669. 

Charges  in  Indictment. — Sec  Com.  v. 
Foster,  5  Gratt.  695. 

Burden  of  Proof. — See  Com.  v.  Con- 
nor,  5  Leigh  718. 


C.  CIRCULATION  OF  INCENDI- 
ARY LITERATURE  AMONG 
SLAVES. 

Must  Show  Denial  of  Property  Right 
in  Owners. — See  Bacon  v.  Com.,  7 
Gratt.   602. 

Must  Be  Member  of  Abolition  Soci- 
ety.— See  Com.  v,  Barrett,  9  Leigh  665. 

D.  SELLING  ARDENT  LIQUOR 
TO   SLAVE. 

See  Com.  v.  Smith,  1  Gratt.  553. 

E.  SEARCHING  OF  VESSELS 
BOUND  NORTH  FOR  FUGI- 
TIVE  SLAVES. 

Constitutionality  of  Law.— See  Baker 
V.  Wise,   16  Gratt.   139. 

VL  Bight,  Duties  and  Liabili- 
ties of  Master. 

See  the  titles  AGENCY,  vol.  1,  p. 
240;  MASTER  AND  SERVANT,  vol. 
9,  p.  657. 

A.  LIABILITY  FOR  ACT  OF 
SLAVE. 

See  Gore  v.  Buzzard,  4  Leigh  231. 

B.  ACTIONS  FOR  RECOVERY  OF 

SLAVES. 
1.  Right  to  Maintain  Action. 

Coparcener. — See  Brent  v.  Porter, 
Jeff.  72. 

After  Reference  to  Arbitration.— See 
Dust  V.  Conrod,  5  Munf.  411;  Merritt 
V,   Smith,  6  Leigh  486. 
•   Heir    of   Testator.— See    Tayloe    v. 
Graves,  Jeff.  40. 

Vendor  and  Purchaser. — Sec  Ervine 
V,  Dotton,  6  Munf.  231. 

Children  and  Pergonal  Representa- 
tives.—See  Clarkson  v.  Booth,  17  Gratt. 
490. 

Remaindermen. — See  Tabb  v,  Cabell, 
17  Gratt.  160. 
8.  Jurisdiction. 

A  Court  of  Equity.— See  Gregory  v, 
Marks,  1   Rand.   355. 

Quieting  of  Title.— See  Bush  v.  Mar- 
tins,  7  Leigh  320. 

Failure  to  Show  Grounds  for  Relief. 
— See  Hardin  v.  Hardin,  2  Leigh  572; 
Parks  r.   Rucker,   5   Leigh   149;    Arm- 
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strong  V.  Huntons,  1  Rob.  323;  Brent 
V.  Peyton,  1  Rob.  604. 

3.  Pleadings. 

Allegation  of  Peculiar  Value.— See 
Summers  v.  Bean,  13  Gratt.  404. 

Plea  of  Fraud. — See  Lee  v.  Cooke,  1 
Wash.  306. 

4.  Evidence. 

Proof  of  Possession. — See  Shirley  v. 
Long,  6  Rand,  764. 

Evidence  Establishing  Sale. — See 
Hansbrough  v.  Thorn,  3  Leigh  147. 

Report  of  Dower  Commissioners^ — 
See  Hunter  v.  Jones,  6  Rand.  541. 

Proof  of  Temporary  Possession. — 
See  Slaughter  v,  Tutt,  12  Leigh  147. 

5.  Judgment. 

Recovery  of  Children. — See  Morris 
V.   Peregoy,  7  Gratt.   373. 

Security  for  Forthcoming  of  Slave. 
—See  Chisholm  v.  Starke,  3  Call  25. 

Action  for  Slave  but  Not  for  Price. 
— See  Newell  v,  Mayberry,  3  Leigh  250, 
23  Am.  Dec.  261. 

Profits  Pending  Appeal. — See  Aider- 
son  V.  Riggers,  4  Hen.  &  M.  470. 

Value  of  Dead  Slave. — See  Austin  v. 
Jones,  Gilmer  341. 

6.  Execution. 

See   Eckhols  v,  Graham,  1  Call  492. 

7.  New  Trial. 

See  Mahon  v.  Johnston,  7  Leigh  317; 
Turpin  v.  Turpin,  1  Wash.  76. 

VII.  Bights  and  Disabilities  of 
Free  Negroes. 

A.  HARBORING   OF    FREE    NE- 
GROES. 

See  Fisher  v.  Com.,  10  Leigh  673. 

B.  RIGHT    TO    INHERIT    PROP- 
ERTY. 

See  Hepburn  v,  Dundas,  13  Gratt. 
219. 

C.  CRIMES  BY  FREE  NEGROES. 
1.  In  General. 

Necessity  for  Charging  Person  Is 
Free. — See  Young  v.  Com.,  2  Va.  Cas. 
328;  Com.  v.  Bennet,  2  Va.  Cas.  235. 

Plea  in  Abatement. — See  Com.  t/. 
Tyree,  2  Va.  Cas.  262. 


2.  Receiving  of  Stolen  Goods. 

See  Smith  v.  Com.,  10  Leigh  695. 

3.  Unlawfully  Remaining  in  SUte. 
See  Com.  v,  Ned,  6  Leigh  607;  Com. 

V,    Pleasant,    10    Leigh   697;    Ex   parte 
Morris,  11  Gratt.  292. 

D.  CRIMES  AGAINST   FREE  NE- 
GROES. 

1.  Stealing  of  Free  Negro. 

See  Davenport  v.  Com.,  1  Leigh  588. 

2.  Sale  as  Slave. 

See  Mercer  v.  Com.,  2  Va.  Cas.  144. 
Knowledge   of   Freedom. — See    Dav- 
enport V,  Com.,  1  Leigh  588. 

E.  RIGHT  TO  RECEIVE  LEGACY. 

See  Simmerman  v.  Songer,  29 
Gratt.  9. 

VIII.  Manumission. 

A.  IN  GENERAL. 

The  law  did  not  recognize  any  con- 
dition of  persons  between  freedom  and 
slavery.  Wynn  v,  Carrell,  2  Gratt. 
227. 

Where  a  female  slave  was  emanci- 
pated, with  a  reservation  that  her  fu- 
ture increase  shall  be  slaves,  such  res- 
ervation was  void,  and  the  woman  and 
her  increase  are  absolutely  free.  Ful- 
ton V.  Shaw,  4  Rand.  597. 

Quaere,  how.  far  a  slave,  who  has 
been  emancipated  by  one  who  had  no 
title  originally,  but  who  has  had  a 
length  of  possession  which  bars  a  re- 
covery by  fhe  owner,  can  recover  his 
freedom  under  such  emancipation, 
against  the  person  who  had  the  origi- 
nal right?  Kitty  v,  Fitzhugh,  4  Rand. 
600. 

A  testator  by  his  will  directed  that 
his  negro  girl  Adah  "shall  only  serve 
ten  years,  and  then  have  her  freedom." 
During  the  ten  years  Adah  had  a 
daughter  named  Ebby.  A  son  of  Ebby 
sues  for  his  freedom.  It  was  held,  he 
was  a  slave.  Henry  v.  Bradford,  1 
Rob.  53. 

B.  METHODS. 

1.  Lapse  of  Time. 
See   Manns  v.   Givens,  7  Leigh  689, 
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715;  Pleasants  v.  Pleasants,  2  Call  319, 
356;   Nicholas  v.  Burruss,  4  Leigh  289. 

2.  By  Removal  to  Another  State. 

See   Griffith  v,  Fanny,  Gilmer  143. 

Removal  for  the  Purpose  of  Manu- 
mission.— See  Foster  v.  Fosters,  10 
Gratt.  485;  Betty  v,  Horton,  5  Leigh 
615;  Hunter  v.  Fulcher,  1  Leigh  172; 
Wilson  V.  I  shell,  5  Call  425. 

Removing  for  Transitory  Purpose. — 
See  Lewis  v.   Fullerson,  1  Rand.   15. 

3.  By  Deed. 

Proof  as  to  Payment  of  Money. — See 
Hepburn  v.  Dundas,  13  Gratt.  219. 

Proof  of  Deed. — See  Manns  v.  Giv- 
ins,  7  Leigh  689. 

Mandamus  to  Compel  Recordation. 
— See  Manns  v.  Givens,  7  Leigh  689. 

Married  Woman's  Deed.— See  Thrift 
V.  Hannah,  2  Leigh  300. 

By  Person  Out  of  Possession. — See 
Givens   v.   Reynolds,   6   Munf.   191. 

Effect  of  Adverse  Possession. — See 
Givens  v.   Reynolds,  6   Munf.   191. 

Deed  of  Person  Subsequently  Going 
Insane.  —  See  Henry  v.  Bollar,  7 
Leigh   19. 

Deed  Executed  in  Another  State.— 
See  Lewis  v.  Fullerson,  1  Rand.  15. 

Construction  of  Deed. — See  Isaac  v. 
West,  6  Rand.  652. 

Status  of  Child  Bom  after  Execu- 
tion of  Deed. — See  Isaac  v.  West,  6 
Rand.  652. 

Deed  Executed  in  1781. — See  Moses 
V.  Denigree,  6  Rand.  561. 

Liability  for  Debts  of  Former 
Owner.— See  Shue  v.  Turk,  13  Gratt. 
256. 

4.  Will. 

a.  In  General. 

Nuncupative  Will. — See  Winn  v. 
Paupers,  3  Leigh  140,  23  Am.  Dec.  258; 
Phoebe  v.  Boggess,  1  Gratt.  129,  42 
Am.  Dec.  534. 

Liberal  Construction  to  Devises  in 
Favor  of  Liberty. — See  Charles  v. 
Hunnicutt,  5   Call   311. 

Validity  of  Will. — See  Lemon  v. 
Reynolds,  5  Munf.  552;  Charles  v. 
Hunnicutt,  5   Call  311. 


Right  to  Propound  WUl  for  Probate. 

—See  Mercer  v.  Kelso,  4  Gratt.  106. 

Direction  to  Executor  to  Manumit 
Slaves. — See  Dunn  v.  Amey,  1  Leigh 
465. 

Failure  to  Attest  Will.— See  Dunn  v. 
Amey,  1  Leigh  465. 

Children  Born  before  Date  of  Man- 
umission.— See  Maria  v.  Surbaugh,  2 
Rand.   228. 

Right  to  Have  Will  Proved.— See 
Winn  V.  Paupers,  3   Leigh  140. 

Slaves  under  Control  of  Executor. — 
See   Rucker  v.  Gilbert,  3   Leigh   8. 

Freedom  When  Permitted  by  Law. 
— See  Moses  v,  Denigree,  6  Rand.  561. 

Increase  Will  be  Emancipated.— See 
Erskine  v.  Henry,  9  Leigh  188. 

Dependent  upon  Intention  of  Testa- 
tor.— See  Maria  v.  Surbaugh,  2  Rand. 
228,  246;  Osborne  v.  Taylor,  12  Gratt. 
117,  128  (see  note);  Hunter  v.  Hum- 
phreys, 14  Gratt.  287,  297;  footnote  to 
Binford  v.  Robin,  1  Gratt.  327;  Pleas- 
ants V.  Pleasants,  2  Call  319. 

Grandchild  of  Emancipated  Slave. — 
See  Crawford  v.   Moses,  10  Leigh  277. 

Children  of  Emancipated  Slave. — 
See  Anderson  v.  Anderson,  11  Leigh 
616;  Wood  V.  Humphreys,  12  Gratt. 
333. 

Provision  for  Payment  of  Debts. — 
See  Binford  v.  Robin,  1  Gratt.  327. 

Void  Condition. — See  Osborne  wi 
Taylor,  12   Gratt.   117. 

Manumission  if  Sold. — See  Peggy  v. 
Legg,  6  Munf.  229. 

Slaves  Not  Parties  to  Suit— See 
Coalter  v.  Bryan,  1  Gratt.  18. 

Removal  from  State. — See  Simmer- 
man  i\  Songer,  29   Gratt.  9. 

Partial  Emancipation  Void.  —  See 
Jones  V.  Jones,  92  Va.  590,  24  S.  E. 
255. 

Conditioned  on  Obtaining  Act  of 
Assembly.— See  Seekright  v.  Carring- 
ton,  1  Wash.  45. 

Trust  for  Emancipated  Slaves. — See 
Dawson  v.  Dawson,  10  Leigh  602. 

Condition  for  Leaving  State. — See 
Forward  v.  Thamer,  9  Gratt.  537. 
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Condition  of  Going  to  Liberia.— See 
LAdtT  V.  Elder,  4  Leigh  252. 

Dependent  upon  Election  of  Slaves. 
—See  Williamson  v.  Coalter,  14  Gratt. 
394. 

Manumission  Agreeable  to  Laws  of 
Virginia.— See  Walthall  v,  Robertson, 
2  Leigh  189;  Elder  v.  Elder,  4  Leigh 
252. 

Construction  of  Will.— See  Osborne 
T.  Taylor,  12  Gratt.  117. 

Assent  of  Executor.— See  Reid  v, 
Blackstone,   14   Gratt.   363. 

Manumission  upon  Death  of  Brother 
and  Sister.— See  Lucy  v.  Cheminant,  2 
Gratt.  36. 

To  Receive  Wages  for  Labor.— See 
\vynn  v.  Carrell,  2  Gratt.  227. 

Directions     for     Removal     to     Free 
State.— See     Reid     v.     Blackstone,     14 
Gratt.    363. 
Z.  By  Importation  into  State. 

Statutory  Provision. — See  M'Michen 
IV.  Amos,  4  Rand.  134,  138. 

Oath  Taken  by  Son.— See  Montgom- 
<?ry  V.  Fletcher,  6  Rand.  612. 

Detained     Contrary     to     Law. — See 

Henderson  v.  Aliens,  1  Hen.  &  M.  235. 

Wife  Incompetent  to  Take  Oath.— 

See   Rev.   Code,  ch.   103;   M'Michen  v. 

Amos,  4  Rand.  134. 

The  Act  of  1819.— See  M'Michen  v. 
Amos,  4  Rand.   134. 

Does  Not  Apply  to  Slaves  Imported 
by  Wrongdoers.— See  Sallust  v.  jjuth, 
4  Rand.  67;  South  v.  Solomon,  6 
Munf.  12. 

Oath  Must  Be  Taken  within  Sixty 
Days.— See  George  v.  Parker,  4  Rand. 
r.59;  South  v.  Solomon,  6  Munf.  12. 

Free  in  State  from  Which  Brought. 
—See  Unis  v.  Charlton,  .12  Gratt.  484. 
Importation  by  Citizens  of  Virginia 
Returning  to  the  State.— See  Murray  v. 
M'Carty,  2  Munf.  393;  Harnett  v.  Sam, 
Gilmer  232;  Garnett  v.  Sam,  5  Munf. 
542;  Abraham  v.  Matthews,  6  Munf. 
159. 

'Child  Bom  in  Free  State.— See 
"Spotts  V.  Gillaspie,  6  Rand.  566. 


C.  LIABILITY  OF  EMANCIPATED 
SLAVES  TO  BE  HELD  FOR 
DEBTS   OF  OWNER. 

Part  of  Assets  of  Estate.-TSee  Nich- 
olas V.  Burruss,  4  Leigh  289,  295;  An- 
derson V.  Anderson,  11  Leigh  616. 

Children  of  Slave. — See  Parks  v. 
Hewlett,  9  Leigh  511;  Woodley  r. 
Abby,  5  Call  336. 

Indebted  before  Act  of  1792.— See 
Woodley  v.   Abby,   5   Call   336. 

Liability  for  Debts  of  Previous 
Owner. — See  Ruddle  v.  Ben,  10  Leigh 
467. 

Must  Account  for  Profits  of  Ne- 
groes.— See  Jincey  v.  Winfield,  9  Gratt. 
708. 

Sale  of  Slaves  Set  Aside. — See  Jincey 
V.  Winfield,  9   Gratt.  708. 

Sold  or  Hired. — See  Jincey  v.  Win- 
field, 9  Gratt.  708;  Dunn  v.  Amey,  1 
Leigh   465. 

Account  at  Request  of  Slaves. — See 
Patty  V.  Colin,  1  Hen.  &  M.  519. 

Right  of  Administrator  to  Refundirg 
Bond.— See  Elder  v.  Elder,  4  Leigh 
252. 

Jurisdiction  of  Chancery. — See  Dunn 
V.  Amey,  1  Leigh  465. 

IX.  Suits  For  Freedom. 

A.  NATURE. 

An  action  of  trespass  for  freedom 
is,  in  form,  an  action  for  a'  personal 
tort.  Coleman  v.  Dick,  1  Wash.  233; 
McMichen  v,  Amos,  4  Rand.  134. 

Habeas  Corpus. — See  Ruddle  v.  Ben, 
10  Leigh  467;  DcLacy  v.  Antoine,  7 
Leigh  438;  Shue  v.  Turk,  15  Gratt. 
256,  259. 

B.  JURISDICTION    AND    VENUE. 
Jurisdiction. — See   Sawney  v.  Carter, 

6  Rand.  173;  Anderson  v.  Anderson,  11 
Leigh  616;  Stevenson  v.  Singleton,  1 
Leigh  72;  Talbertv.  Jenny,  6  Rand.  159. 
Venue.— Sec  Ratcliff  v.  Polly,  12 
Gratt.  528. 

C.  CARE    OF    SLAVE    PENDING 
LITIGATION. 

By  Officer  of  Court. — See  Sarah  «. 
Henry,  2  Hen.  &  M.  20. 
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D.  PARTIES. 

Slave  as  Party.— See  M'Candlish  v, 
Edloe,  3   Gratt.  330. 

Joinder  of  Parties.— See  Coleman  v. 
Dick,  1  Wash.  233;  M'Michen  v,  Amos, 
4   Rand.   134. 

£.  PLEADINGS. 

For  Benefit  of  Mother  and  Children. 
— See  Parish  v.  Gray,  6  Call  18; 
M'Michen  v.  Amos,  4  Rand.  134. 

Irregular  Issue.— See  M'Michen  v. 
Amos,  4  Rand.   134. 

F.  EVIDENCE. 
1.  Competency. 

Hearsay  Evidence. — See  Gregory  v, 
Baugh,  2  Leigh  665. 

Declaration  of  Deceased  Persons. — 
See  Robin  v.  King,  2  Leigh  140. 

Affidavit  of  Colored  Person.— See 
DeLacy  v.  Antoine,  7  Leigh  438. 

Evidence  of  Belief. — See  Gregory  v. 
Baugh,  4  Rand.  611. 

Evidence  Held  Sufficient.— See  Nich- 
olas V.  Burruss,  4  Leigh  289. 

Declarations  of  Importer. — See  Gar- 
nett  V.  Sam,  5  Munf.  542. 

Declarations  of  Testator.— See  Ful- 
ton V.   Gracey,   15   Gratt.   314. 

Evidence  in  Another  Suit. — See  Pe- 
gram  v.   Isabell,  2  Hen.  &  M.  193. 

Judgment  on  a  Habeas  Corpus  in 
Ohio. — See  Lewis  v.  Fullerson,  1 
Rand.  15. 

As  to  the  record  of  the  verdict  and 
judgment,  see  Pegram  v.  Isabell,  2 
Hen.   &   M.    193. 

Deposition  of  Vendor.—See  Unis  t/. 
Charlton,  12  Gratt.  484. 

To  Sustain  Injunction  against  Re- 
moval.—See  Williams  v,  Manuel,  1 
Rob.   639. 

Admissions  of  Defendant. — See  Ful- 
ton V.   Gracey,   15   Gratt.   314. 

Registry  as   Free   Negro.— See    Ful- 
ton V.  Gracey,  15  Gratt.  314. 
2.  Weight  and  Sufficiency. 

Burden  of  Proof. — See  Gregory  v. 
Baugh,  2  Leigh  665. 

Affidavit  of  Vice  Consul.— Sec  De- 
Lacy V,  Antoine,  7  Leigh  438. 


Proof  of  White  Person.— See  Hook 
V.  Pagee,  2  Munf.  379. 

Judgment  in  Previous  Suit.— See  Er- 
skine  v.  Henry,  9  Leigh  188;  Sheltonz^. 
Barbour,  2  Wash.  64;  Pegram  v,  Isa- 
bell, 2  Hen.  &  M.   193,  204. 

G.  VARIANCE. 

See  Hudgins  v.  Wrights,  1  Hen.  & 
M.   134. 

H.  DISMISSAL. 

As  a  Bar  to  Commencement  of  An- 
other Action.— See  Ellis  v.  Baird,  6 
Munf.   456. 

Failure  to  Serve  Summons.— See 
Ratcliflf  V.    Polly,    12    Gratt.    528. 

I.  VERDICT. 

See   Coleman  v.  Dick,   1   Wash.   233. 

Insufficient  Verdict See   Pegram  v. 

Isabell,  1  Hen.  &  M.  387. 

Verdict  as  to  Increase.— See  Martin 
V.    Martin,   12   Leigh   495. 

J.  JUDGMENT  OR  DECREE. 

Persons  Bound  by  Judgnent.— See 
Kitty  V.    Fitzhugh,   4    Rand.   600. 

Recovery  of  Profits  or  Damages.— 
See  Osborne  v,  Taylor,  12  Gratt.  117, 
130;  Peter  v.  Hargrave,  5  Gratt.  12; 
Pleasants   v.    Pleasants,   2   Call   319. 

Surplusage.— See  M'Michen  v.  Amos,. 
4   Rand.    134. 
Final   Decree.— See    Paup   v.   Mingo, 

4  Leigh  163. 

Profits  between  Judgments  of  Lower 
or  Higher  Courts,— See  Alderson  v. 
Bigger,  4. Munf.   528. 

Profits  or  Damage.— See  Paup  v. 
Mingo,  4  Leigh  163;  Peter  v.  Har- 
grave, 5   Gratt.   12. 

K.  NEW  TRIAL. 

See  Isaac  v.  Johnson,  5  Munf.  95. 

X.  Injunction  against  Sale  of 
Slaves. 

Infant  Legatees.— See  Kelly  v.  Scot^ 

5  Gratt.  479;  Randolph  v.  Randolph,  6 
Rand.   194. 

Need  Not  Allege  Peculiar  Value. 

See  Kelly  v.  Scott,  5  Gratt.  479;  Sims. 
V.  Harrison,  4  Leigh  346. 
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When  Issue  Will  Be  Directed.— See 
Gait  V,  Carter,  6  Munf.  245. 

Not  Affected  by  Legal  Remedy^— 
See  Randolph  v,  Randolph,  3  Munf.  99« 

When  Equity  Will  Refuse  to  Inter- 
fere.— See  Randolph  v,  Randolph,  6 
Rand.   194. 

XI.  Emancipation. 

See  also,  the  title  EXECUTORS 
AND  ADMINISTRATORS,  vol.  5,  p. 
542. 

On  Validity  of  Bond.— See  Matthews 
V.  Dunbar,  3  W.  Va.   138. 

Effect  as  to  Contract.— See  Scott  v. 
Scott,   18   Gratt.   150. 

Amount  for  Price  of  Slaves. — See 
Boaz  V.   Hanner,  27  Gratt.  382. 

Compensation  for  Loss  by  Emanci- 
pation.— See  Hatcher  v.  Hatcher,  80 
Va.    169. 

Does  Not  Exonerate  Sureties  of 
Personal  Representatives. — See  Ed- 
munds V.  Scott,  78  Va.  720. 

Slaves  until  Termination  of  War. — 
See  West  v.  Jones,  85  Va.  616,  8  S.  E. 
468. 

Slaves  Not  within  Federal  Lines. — 
See  Rives  v.   Parish,  24  Gratt.  125. 

The  Amnesty  Oath.— See  Rives  v. 
Parish,  24  Gratt.  125. 

Liability  of  Administrator.  —  See 
Green  v,  Thompson,  84  Va.  376,  5  S. 
E.  507. 

XII.  Legalization  of  Slave 
Marriage. 

See  the  titles  BASTARDY,  vol.  2, 
pp.  335,  336;  MARRIAGE,  vol.  9,  p. 
574, 

By  the  second  section  of  the  act  of 
Pebruary  27th,  1866,  it  is  provided: 
"That  when  colored  persons,  before 
the  passage  of  this  act,  shall  have  un- 
dertaken and  agreed  to  occupy  the  re- 
lation of  husband  and  wife,  and  shall 
be  cohabiting  together  as  such  at  the 
time  of  its  passage, ,  whether  the  rite 
of  marriage  shall  have  been  celebrated 
between  them  or  not,  they  shall  be 
deemed  husband  and  wife,  and  be  en- 


titled to  the  rights  and  privileges,  and 
subject  to  the  duties  and  obligations  of 
that  relation  in  like  manner  as  if  they 
had  been  duly  mairied  by  law,  and  all 
their  children  shall  be  deemed  legiti- 
mate, whether  born  before  or  after  the 
passage  of  this  act,  and  when  the  par- 
ties have  ceased  to  cohabit  before  the 
passage  of  this  act  in  consequence  of 
the  death  of  the  woman,  or  from  any 
other  cause,  all  the  children  of  the 
woman,  recognized  by  the  man  to  be 
his,  shall  be  deemed  legitimate."  Scott 
V,  Raub,  88  Va.  721,  724,  14  S.   E.  178. 

The  mere  fact  that  prior  to  Febru- 
ary 27,  1866,  a  colored  man  and  a  col- 
ored woman  cohabited  together,  and 
contemplated  occupying  toward  each 
other  the  relation  of  husband  and  wife,, 
does  not  render  legitimate,  within  the 
meaning  of  §  2227  of  the  Code,  the 
issue  of  such  intercourse  recognized 
by  the  man  to  be  his,  where  it  appears 
that  the  parties  afterwards,  and  before 
the  date  last  mentioned,  mutually  aban- 
doned that  purpose,  and  each  married 
another  person.  The  voluntary  aban- 
donment by  the  parlies  of  the  purpose 
to  marry  is  not  within  the  meaning  of 
the  words  "any  other  cause"  used  in 
that  section.  The  legislature  did  not 
intend  to  legitimate  the  fruits  of  mere 
concubinage.  Patterson  v.  Bingham, 
101    Va.    372,   43    S.    E.    609. 

Under  the  act  of  Pebruary,  1866,  the 
children  of  the  colored  persons  com- 
ing within  its  provisions  are  deemed 
by  the  law  legitimate,  whether  born  be- 
fore or  after  the  passage  of  the  act 
in  question.  The  act  is  made  to  apply 
to  such  persons  as  are  included  within 
its  terms,  from  reasons  of  public  pol- 
icy too  obvious  to  need  review  at  this 
day,  the  status  of  the  slave  having  been 
changed  to  that  of  citizen  by  the  law, 
recognizing  the  logic  of  events,  the 
marriage  relation  as  existing  among 
those  people  was  respected  and 
brought  within  the  sanction  of  the  law; 
and  the  act  legalizing  the  informal 
marriage,  making  the  issue  of  such  le- 
gal marriage  legitimate,   in  its   benefit 
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cence,  reached  back  into  the  past  and 
legitimatized  their  children,  born  be- 
fore the  passage  of  the  act,  and  thus 
before  the  marriage  was  legal.  Smith 
V.  Perry,  80  Va.  563,  567. 

Application  to  Free  Negroes. — The 
act  of  February  27th,  1866,  to  legalize 
the  marriage  of  colored  persons  living 
together  as  husband  and  wife  at  the 
time  the  act  was  passed,  includes  and 
applies  to  colored  persons  ^so  living 
together  though  they  were  born  free. 
Francis  v.  Francis,  31  Gratt.  283. 

It  is  not  necessary  that  there  shall 
be  evidence  of  an  actual  agreement  to 
take  each  other  as  husband  and  wife, 
but  the  relation  may  be  established  by 
proof — by  the  acts,  conduct  and  con- 
versation of  the  parties.  Francis  v. 
Francis,  31  Gratt.  283. 

Legitimacy  of  Children. — See  the  ti- 
tle BASTARDY,  vol.  2,  p.  335. 

Under  act  approved  February  27, 
1866,  to  legalize  marriage  of  colored 
persons  living  together  as  husband  and 
-wife  at  the  time  of  its  passage,  chil- 
dren of  such  persons  are  deemed  legit- 
imate whether  born  before  or  after  the 
passage  of  said  act,  and  whether  any 
?ort  of  marriage  ceremony  had  taken 
place  between  the  parents  or  not. 
Smith  V.  Perry,  80  Va.  563. 

This  law  presumes  legitimacy  where 
Inisband  recognizes  the  child  as  his, 
and  impossibility  of  procreation  is  not 


established,  though  the  cohabitation 
had  ceased  before  the  passage  of  this 
act.  They  are  persons  born  out  of 
wedlock,  lawful  or  unlawful,  or  not 
within  competent  time  after  termina- 
tion of  coverture,  or  if  born  out  of 
wedlock,  whose  parents  do  not  after- 
wards intermarry  and  the  father  ac- 
knowledges them,  or  who  are  born  in 
wedlock  when  procreation  by  the  hus- 
band   is    impossible.      Smith    v.    Perry, 

I  80  Va.  563. 

I      Emancipation   as    Affecting    Marital 

'  Relations. — "As  far  back  as  1819,  the 
supreme  court  of  Louisiana,  in  the  case 

'  of  Criod  V.  Lewis,  6  Martin  (O.  S.) 
559,  held,  *that  while  a  slave  had  no 
legal  capacity  to  assent  to  a  contract, 
with  the  consent  of  their  masters  they 
might  marry,  and  had  the  moral  ca- 
pacity to  enter  into  such  a  connection. 
Yet  while  they  remained  in  a  state  of 
slavery,  it  would  produce  no  civil  ef- 
fect. Emancipation  gave  to  the  slave 
his  civil  rights,  and  a  contract  of  mar- 
riage valid  and  legal  by  the  consent  of 
the  master,  and  moral  assent  of  the 
slave,  from  the  moment  of  freedom 
(although  dormant  during  slavery) 
produced  all  the  effects  which  result 
from  such  contracts  among  free  per- 
sons.' See  also,  Johnson  v,  Johnson, 
45  Mo.  595;  McReynolds  v.  State,  su- 
pra." Scott  V.  Raub,  88  Va.  721,  14 
S.  E.  178. 


SLIP.— See  Davis  v.  Nuttallsburg  Coal,  etc.,  Co.,  34  W.  Va.  500,  12  S.   E. 
539. 

Slot  MacKine. 

See  the  title  GAMING,  vol.  6,  p.  698. 

Smart  Money. 

See  the  title  EXEMPLARY  DAMAGES,  vol.  5,  p.  748. 

SmoKe. 

See  the  title  NUISANCES,  vol.  10,  p.  506. 

SO. — So  means  in  like  manner.     Chesapeake,  etc.,   R.   Co.  v.   Patton,  9   W. 
Va.  648,  656. 

So  Lent.— See  Stribbling  v.  Bank,  5  Rand^  132,  176. 
So  Permit.— See  Com.  v.  Booth,  6  Rand.  669,  671. 


Societies. 

See  the  title  ASSOCIATIONS,  vol.  1,  p.  843. 

SODOMY. 

CROSS  REFERENCES. 

See  the  title  RAPE,  vol.  11,  p.  622. 


Definition. — The  penetration  of  a 
beast  by  a  man,  against  the  order  of 
nature,  without  emission,  constitutes 
buggery.  Com.  v.  Thomas,  1  Va.  Cas. 
307. 

Setting  Aside  of  Conviction. — When 


defendant,  charged  with  buggery,  was 
under  twelve  years  of  age,  and  no 
complaint  was  maae-for  two  years,  a 
conviction  will  be  set  aside.  Williams 
V.   Com.,  2  Va.   Dec.  201. 


SOFT  ROCK.— See  Condon  v.  Southside,  etc.,  R.  Co.,  14-  Gratt.  302,  311. 
SOLD.— See  SELL.    And  see  the  title  SALES,  ante,  p.  1. 

Soldiers  and  Sailors. 

See  the  titles  COUNTIES,  vol.  3,  p.  686;   MILITIA,  vol.  9,  p.  795,  and  ref- 
erences given. 

SOLE  OWNERSHIP.— See  the  title  FIRE  INSURANCE,  vol.  6,  p.  78. 

SOLE  USE  AND  BENEFIT.— As  to  whether  these  words  create  a  separate 
estate,  see  Bedinger  v.  Wharton,  27  Gratt.  857,  868.  And  see  the  title  SEPA- 
RATE ESTATE  OF  MARRIED  WOMEN,  ante,  p.  146. 

Solicitation  to  Commit  Crime. 

See  the  title  ATTEMPTS  AND   SOLICITATION  TO  -COMMIT   CRIME, 

vol.  2,  p.   142. 

SOLID  ROCK.— See  Condon  v.  Southside,  etc.,  R.  Co.,  14  Gratt.  302,  311. 
See  generally,  the  title  WORKING  CONTRACTS. 

f 

SON. — The  word  son,  in  its  technical  sense,  is  a  word  of  purchase,  and  must 
be  so  construed,  unless  in  the  context  there  is  something  to  the  contrary. 
Walker  v.  Lewis,  90  Va.  578,  19  S,  E.  258.  See  also,  Moon  v.  Stone,  19  Gratt. 
130,  141. 

SOON.— In  Dyer  v.  Duffy,  39  W.  Va.  148,  19  S.  E.  540,  543,  it  is  said:  "The 
letter  of  option  expressly  limited  Duffy's  acceptance  by  the  word  soon.  Who 
will  say  that  five  and  a  half  months  was  soon?  Soon  means  promptly  and, 
also,  by  it  Duffy  was  to  let  Camden  know  of  his  acceptance  soon." 

Soon  as  Possible. — In  Snodgrass  v.  Wolf,  11  W.  Va.  158,  165,  it  is  said: 
^'Now  in  construing  the  expression,  'as  soon  as  possible,'  I  have  not  been  able 
to  find  any  judicial  construction  thereof,  notwithstanding  it  is  a  very  common 
one.  I  am  of  opinion  that  the  proper  construction  to  be  given  to  that  expres- 
sion in  the  agreement  in  the  case  before  us,  should  be  that  the  deed  should  be 
made  by  said  Wolf,  'as  soon  as  it  was  within  his  power'  to  do  so;  or  in  other 
^ords,  'as  soon  as  he  had  the  ability'  to  make  the  deed." 

411 


SORTER  DARK.— In  Cunningham  v.  Com.,  88  Va.  37,  43,  13  S.  E.  309,  it  is 
said:  "The  witness,  Retty  Scott,  does  not  say  that  the  room  was  absolutely 
dark,  but  sorter  dark,  and  that  would  indicate, some  light— enough,  perhaps,  to 
enable  the  startled  woman  to  identify  her  assailant,  who  was  so  close  to  her 
as  to  have  rude  hold  on  her/' 

SOUNDING  IN  DAMAGES.— See  Wilson  v,  Dawson,  96  Va.  690,  691,  32 
S.  E.  461. 

SPECIAL.— See  GENERAL,  vol.  6,  p.  709. 

Special  A|(ent 

See  the  title  AGENCY,  vol.  1,  p.  243. 

Special  Appearance. 

See  the  title  APPEARANCES,  vol.  1,  pp.  669,  68L 

SPECIAL  ASSESSMENTS. 

L  Deflnition  and  Nature,  4i6. 

A.  In  General,  416. 

B.  Definition  of  ''Special  Benefita,"  416. 

C.  Local  ABseBBmentB  Distinf^^uished  from  General  AssesBineiits,  417. 

D.  Object  of  Lrocal  Assesaments,  417. 

E.  Exercise  of  Taxing:  Power,  418. 

F.  Not  Exerciae  of  Power  of  Eminent  Domain  or  Police  Refirulation,  41S> 

G.  Proceeding:  in  Rem,  419. 

II.  Power  to  Levy  Assessments,  419. 

A.  Inherent  Power  of  Municipalities,  419. 

B.  Power  of  l^eg-islature  to  Authorize  Assessments  by  Municipalities,  419. 

1.  In  General,  419. 

2.  Grant  of  Power  to  Make  Improvement  No  Authority  to  I^eyj  As- 

sessments, 420. 

3.  Constitutional  Restrictions  on  Power,  420. 

a.  In  General,  420. 

b.  Due  Process  of  Lraw,  421. 

(1)  Notice  of  Opportunity  to  Be  Heard,  421. 

(a)  Necessity,  421. 

(b)  >What  Constitutes  "Due  Process  of  Lraw*'  with  Respect 

to  Notice,  422. 
aa.  Lraw  Must    Require  Notice — Chance  Notice  Not 

Sufficient,  422. 
bb.  Personal  Citation  Not  Necessary— Statutory  Notice 

Sufficient,  423. 
cc.  Notice  by  Publication,  424. 
dd.  Notice  Must  Be  Clear  to  Persons  of  Ordinary  In- 

tellisrence,  424. 
ee.  Not  Necessary  That  Owner  Be  Informed  of  Every 

Step  in  Proceedingr,  424. 
ff.  Review    of   Viri^inia  Cases    Since  Adoption  of 
Fourteenth  Amendment,  424. 
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(c)  Constittttionalitj  of  Particular  Stattitea  and  Charter 
ProTUiMia,  425. 
aa.  Act  of  I90t,  425. 
bb.  Charter  9i  City  •i  Norfolk,  427. 

(aa)  PnUicatioa  of  RcMlatioa  Beclaria|r  Aaaesa- 

ment  Ezpedieat,  427. 
(bb)  Object  of  Proviaion,  428. 
(2)  Asaeaamettt  Accordiofir  to  Froatas^e*  429. 

c.  Provisions  RelatiB^f  to  Taxatioa,  429. 

(1)  Provisions    Requirin|r  Taxation  to  Be  E^nal  and   Uni- 

form, 429. 

(a)  In  General.  429. 

(b)  Provision  in  Regard  to  Waterworks,  430. 

(c)  Where  Property  Ovrner  Made  Personally  Liable,  431. 

(d)  Cases    Donbtincr    Constitutionality  of  Local    Assess* 

n^nts,  431. 

d.  Provision  Forbiddinip  Takin|f  of  Private  Property  without  Jnst 

Compensation,  432. 

e.  Provision  Relatinf  to  Exemptions,  432. 

f.  Repealinc  and  Amendinf  Clause  of  Constitution  of  1902,  432. 
4.  Mmricipality  Most  Pursue  Authority  StricUy,  432. 

C.  For  What  Purposes  Assessments  May  Be  Levied,  433. 

1.  Revenne,  433. 

2.  Public  Improvements,  433. 

a.  Greneral,  Constitutional  and  Statutory  Provisions,  433. 

b.  Any  Public  Improvement,  434. 
c  Streets,  434. 

gi)  In  General,  434. 

(2)  Particular  Charter  Provisions,  434. 

(3)  Early  AcU,  436. 

d.  Sidewalks,  Walkways  or  Footways,  436. 

(1)  Present  Provisions,  436. 

(2)  Charter  Provisions,  437. 

e.  Alleys,  439. 

f .  Culverts,  439. 

g.  Gutters,  439. 
h.  Sewers,  439. 

L  Waterworks,  439. 

in.  Property  Subject  to  Aseeflement,  439. 

A.  In  General,  439. 

B.  Real  Estate,  440. 

1.  In  General,  44e. 

2.  What  Interest  in  Land  Assessed,  440. 

3.  As  Dependent  on  Benefits  Received,  440. 

4.  As  l>ependent  on  Location,  441. 

a.  Property  in  Cities  and  Towns,  441. 

b.  Bonndinir  or  Abnttin^r  Property,  441. 

c.  Residue   of   Property  Taken   under  Condemnation   Proceed- 

ingra,  441. 

5.  Exemption  from  Assessment,  441. 

C.  Personal  Property,  442. 
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IV.  Personal  Liability  of  Property  Owners,  443. 

A.  In  General,  443. 

B.  Early  Acts,  445. 

1.  In  Genera],  445. 

2.  Who  Liable,  446. 

a.  In  General,  446. 

b.  Liability  of  Tenant  in  Posseaaion,  446. 

V.  Amount  and  Apportionment,  447. 

A.  Amount,  447. 

1.  In  General,  447. 

2.  AaaessmentB  Limited  to  Benefits,  447. 

3.  Statutory  Limitations  as  to  Amount,  448. 

B.  Apportionment,  448. 

1.  Between' Municipality  and  Property  Benefited,  448. 

a.  In  General,  448. 

b.  General  Statutory  Provisions,  448. 

c.  Provisions  of  Particular  Municipal  Charters,  449. 

d.  Early  Act,  449. 

2.  Between  Property  Owners,  450. 

a.  In  General,  450. 

b.  According  to  Benefits,  450. 

(1)  In  General,  450. 

(2)  Method  Not  in  Conflict  with  Constitution,  450. 

(3)  Authority  to  Levy  on  "Property  Benefited"  Means  Accord- 

i  ngto  Benefits  Only,  450. 

c.  According  to  Frontage,  452. 

(1)  In  General,  452. 

(2)  Municipal  Charter  Provisions,  454. 

(3)  Early  Act,  455. 

(4)  Authority  to  Levy  on  "Property  Benefited"  No  Authority 

to  Levy  According  to  Frontage,  455. 

d.  Assessment  of  Each   Lot  with  Cost  of  Improvement  in  Front 

of  It,  455. 

(1)  In  General,  455. 

(2)  Assessment  for  Sidewalks  and  Streets  Distinguished,  456.. 

VI.  Assessment  Proceedings,  457. 

A.  Agreement  between  City  and  Property  Owners,  457. 

B.  Petition  of  Property  Owners  or  Resolution  of  Council,  458. 

1.  General  Statutory  Provisions,  458. 

2.  Provisions  of  Particular  Municipal  Charters,  458. 

3.  Early  Acts,  459. 

C.  Notice  to  Property  Owners  of  Contemplated  Improvement,  459. 

1.  Necessity,  459. 

a.  In  General,  459. 

b.  When  No  Petition  Filed  by  Landowners,  459. 

c.  When  Owner  Nonresident  or  Not  Sui  Juris,  460. 

2.  Object  of  Notice,  460. 

3.  Sufficiency  of  Notice,  460. 

4.  Requirement  of  Notice  as  "Due  Process  of  Law,"  460. 

5.  Who  Entitled  to  Notice,  461. 
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a.  "Owner"  of  Land,  461. 

b.  Deed  of  Trnst  Creditor,  461. 

D.  Determination  by  Council  Whether  Improyement  to  Be  Made,  462. 

E.  Composition  of  Committee  from  Council,  462. 

F.  Neceaaity  for  Separate  Action  by  Council  on  Each  Section  of  Street 

Improved,  462. 

G.  Determination  of  Amount  and  Apportionment  of  Cost,  462. 

1.  In  General,  462. 

2.  Desifrnation  of  Officers  to  Apportion  Expense  Chargeable  upon 

Property,  463. 

3.  Report  and  Entry  of  Amount  of  Assessment,  463. 

4.  HearinsT  Exceptions  to  or  Confirminsr  Report,  463. 

H.  Notice  to  Property  Owner  of  Apportionment  and  Amount  of  Assess- 
ment, 464. 
1.  Necessity,  464. 
2    Manner  of  Service,  464. 
I.  Delegation  by  Council  of  Power  to  Construct  Improvements  or  Make 
Assessment,  464. 

1.  To  Board  of  Public  Works,  464. 

2.  To  Street  Committee  and  City  Engineer,  464. 

J.  Hearing  before  Council  and  Appeal  to  Corporation  or  Circuit  Court,  466. 

VII.  EnforoemeHt  and  Collection,  466. 

A.  Suit  to  Enforce  Lien,  466. 

1.  In  General,  466. 

2.  Necessary  Allegations,  466. 

B.  Bill  in  Chancery,  Suit  or  Motion,  467. 

C.  Recovery  by  Motion  under  Act  of  17%,  4C7. 

1.  In  General,  467. 

2.  Notice  of  Motion,  468. 

3.  No  Presumption  in  Favor  of  Motion,  468. 

D.  Collection  as  Taxes,  468. 

1.  In  General,  468. 

2.  Early  AcU,  468. 

E.  Lien  of  Assessment,  469. 

1.  In  General,  469. 

2.  Nature  of  Lrien,  470. 

3.  Inception  of  Lien,  470. 

a.  In  General,  470. 

b.  As  against  Purchaser  for  Value  and  without  Notice,  470. 

4.  Extent  of  Lien,  470. 

5.  Priorities,  470. 

VIII.  Remedies  to  Property  Owner,  471. 

A.  Injunction,  471. 

B.  Hearing  before  Council,  and  Appeal  to  Corporation  or  Circuit  Court,  471. 

1.  In  General,  471. 

2.  Delivery  to  Clerk  and  Docketing-  of  Notice  and  Judgment  of  Council 

or  Committee,  471. 

3.  Mode  of  Trial  on  Appeal,  472. 

CROSS  REFERENCES. 

See  the  titlfes  ABUTTING  OWNERS,  vol.  i^  p.  60;  ACTIONS,  vol.   1,  p. 
122;   ADEQUATE    REMEDY    AT    LAW,  vol.    1,  p.    161;    APPEAL    AND 
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ERROR,  vol.  1,  p.  418;  CONSTITUTIONAL  LAW,  vol.  3.  p.  140;  DRAINS 
AND  SEWERS,  vol.  4,  p.  824;  EMINENT  DOMAIN,  vol.  5,  p.  66;  EQUITY, 
vol.  5,  p.  125;  INJUNCTIONS,  vol.  7,  p.  612;  JUDGMENTS  AND  DE- 
CREES, vol.  8,  p.  165;  LIENS,  vol.  9,  p.  325;  MANDAMUS,  vol.  9,  p.  508; 
MORTGAGES  AND  DEEDS  OF  TRUST,  vol.  10,  p.  1;  MUNICIPAL  COR- 
PORATIONS, vol.  10,  p.  149;  NOTICE,  vol.  10,  p.  482;  ORDINANCES,  vof. 
10,  p.  606;  STARE  DECISIS;  STREETS  AND  HIGHWAYS;  TAXATION. 


I.  Definition  and  Nature. 

A.  IN  GENERAL. 

Special  or  local  assessments  are  a 
peculiar  species  of  taxation,  governed 
by  principles  that  do  not  apply  to  gen- 
eral burdens  imposed  for  state  and  mu- 
nicipal purposes.  They  proceed  upon 
the  presumption  of  peculiar  benefits 
conferred  upon  the  persons  liable  to 
the  tax  in  the  enhancement  of  the 
value  of  their  property  by  the  contem- 
plated improvement.  Sands  v.  Rich- 
mond, 31  Gratt.  571,  31  Am.  Rep.  742; 
Norfolk  V.  Ellis,  26  Gratt.  224;  Rich- 
mond V.  Williams,  102  Va.  733,  47  S. 
E.   844. 

Special  assessments  by  municipal 
corporations  for  local  improvement  arc 
not  founded  upon  any  idea  of  revenue, 
but  upon  the  theory  of  benefits  con- 
ferred by  such  improvements  upon  the 
adjacent  lots.  It  is  regarded  as  a  sys- 
tem of  equivalents.  It  imposes  the  tax 
according  to  the  maxim,  that  he  who 
receives  the  benefit  ought  to  bear  the 
burden;  and  it  aims  to  exact  from  the 
party  assessed,  no  more  than  his  just 
share  of  that  burden  according  to  an 
equitable  rule  of  apportionment.  Nor- 
folk V.  Ellis.  26  Gratt.  224,  227;  As- 
berry  v,  Roanoke,  91  Va.  562,  22  S.  E. 
360;  Richmond,  etc.,  R.  Co.  v.  Lynch- 
burg, 81  Va.  473;  Davis  v.  Lynchburg, 
84  Va.  861,  6  S.  E.  230. 

Upon  the  theory  of  benefits  rests  all 
the  decisions  of  this  court  and  of  other 
courts  upholding  local  assessments  for 
public  improvements,  and  upon  this 
theory  alone  are  they  looked  upon  with 
favor  by  text  writers;  nor  can  they, 
upon  reason  and  sound  principles  of 
justice,  be  justified  upon  any  other 
theory.  Strike  out  the  element  of  ben- 
efit, and  a  special  assessment  loses  its 


foundation.  Violett  v.  Alexandria,  92 
Va.  561,'  23  S.  E.  909;  Asberry  v.  Roa- 
noke, 91  Va.  562,  22  S.  E.  360. 

The  theory  in  respect  to  special  as- 
sessments for  local  improvements  is, 
that  the  property  charged  is  so  sit- 
uate as  to  be  peculiarly  benefited,  and 
hence,  as  an  equivalent  of  its  enhanced 
value,  ought,  rather  than  the  public,  to 
bear  the  burden  of  such  improvements. 
But  property  of  the  owner  situated 
elsewhere,  not  being  thus  affected, 
stands  on  the  same  footing  with  the 
property  of  all  other  citizens  of  the 
community,  and  ought  not,  therefore, 
to  contribute  if  the  latter  does  not. 
Green  v.  Ward,  82  Va.  324;  Norfolk 
V.  Ellis,  26  Gratt.  224;  Richmond,  etc., 
R.  Co.  V.  Lynchburg,  81  Va.  473. 

B.    DEFINITION     OF     "SPECIAL 
BENEFITS.- 

"What  are  special  benefits?  If  prop- 
erty is  enhanced  in  value  by  reason  of 
a  public  improvement,  as  distinguished 
from  the  general  benefits  to  the  whole 
community  at  large,  it  is  specially 
benefited,  and  is  to  be  assessed  for  the 
special  benefits,  notwithstanding  every 
other  piece  of  property  upon  or  near 
the  improvement  may,  to  greater  or 
less  extent,  be  likewise  specially  bene- 
fited. In  other  words,  it  is  not  only 
such  benefits  as  are  special,  or  limited 
to  the  particular  property,  thereby  ex- 
cluding the  consideration  of  such  bene- 
fits as  are  common  to  o^ier  property 
similarly  situated,  but  it  is  such  bene- 
fits a«  that  the  particular  property  is 
by.  the  improvement  enhanced  in  value 
— that  is,  specially  benefited — that  are 
to  be  considered.  If  a  piece  of  prop- 
erty is  enhanced  in  value,  its  enhance- 
ment, or,  in  other  words,  benefits  to 
the    property,    can   not   be    said   to   be 
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common  to  any  other  piece  of  property 
specially  enhanced  in  value,  and  it  is 
thus  especially  benefited  within  itself 
and  irrespective  of  the  benefit  that 
may  be  conferred  by  the  improvement 
upon  other  properties."  Blair  v.  Char- 
leston, 43  W.  Va.  62,  26  S.  E.  341. 

C.  LOCAL     ASSESSMENTS      DIS- 

TINGUISHED     FROM      GEN- 
ERAL ASSESSMENTS. 

In  local  assessments  the  expendi- 
ture goes  directly  to  the  improvement 
of  the  streets  and  betterment  of  the 
property  in  the  assessed  neighbor- 
hood, while  in  general  assessments 
the  money  is  expended  on  favored  por- 
tions of  the  municipality,  if  not  en- 
tirely dissipated  or  wasted  before  it 
Teaches  the  improvement  intended,  far 
remote  from  the  homes  of  the  bulk  of 
the  taxpayers,  who  derive  no  benefit 
whatever  from  the  improvement,  but 
may  be  actually  injured  by  it,  as  the 
property  abutting  thereon  is  made 
more  desirable,  and  hence  more  valua- 
"ble,  to  the  great  detriment  of  other 
property  not  in  any  way  affected  by 
the  improvement  except  to  make  it 
more  undesirable  in  comparison.  The 
market  value  of  the  improved  prop- 
erty is  increased,  while  the  market 
value  of  the  unimproved  is  diminished. 
Such  is  the  fraility  of  human  nature, 
that  men  intrusted  with  the  expendi- 
ture of  public  moneys  on  public  im- 
provements ordinarily  recognize  it  to 
"be  to  the  interest  of  the  public  to  ex- 
pend such  money  in  local  improve- 
ments which  will  benefit  their  private 
property  and  neighborhood,  while 
other  portions  of  the  municipality 
must  wait  until  they  can  succeed  in 
-electing  one  of  their  number  to  the  re- 
sponsible position  of  a  dispenser  of 
the  public  funds.  Parkersburg  v.  Tav- 
enner,  42  W.  Va.  486,  26  S.  E.  179. 

D.  OBJECT   OF   LOCAL   ASSESS- 
MENTS. 

The  very  object  of  local  assessments 
is  to  produce  uniformity  and  equality 
in  taxation;   and,  while  exact  equality 
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and  uniformity  can  not  be  attained* 
owing  to  the  imperfection  of  man*s 
knowledge  and  experience,  yet  the  doc- 
trine of  local  assessment  is  the  most 
equitable  that  has  yet  been  devised  by 
human  ingenuity,  and.  is  far  more  just 
and  satisfactory  to  individuals  and  the 
public,  when  rightly  understood,  than 
general  taxation  for  the  same  pur- 
poses. Parkersburg  v.  Tavenner,  42 
W.  Va.  486,  26  S.  E.  179. 

Local  assessments  acts  are  an  at- 
tempt on  the  part  of  the  lawmaker  to 
provide  against  the  degenerate  admin- 
istration of  human  government  in  favor 
of  selfish  interests.  Reduce  the  law 
under  consideration  to  a  contract,  as 
all  popular  government,  at  least  by 
legal  fiction,  is  deemed  to  rise  out  of 
contract,  usually  called  "compact." 
The  citizens  of  a  municipality  as  a 
whole  say  to  the  individual:  "If  you 
will  bear  the  just  expense  of  paving 
one-third  of  the  street  on  which  your 
property  abuts  and  one-half  the  ex- 
pense of  constructing  the  sewer  under 
the  same,  we  will  cause  the  street  to 
be  paved,  and  the  sewer  to  be  con- 
structed, without  further  expense  to 
you,  and  we  will  relieve  you  from  con- 
tributing to  two-thirds  the  expense  of 
paving  all  other  streets  and  the  whole 
expense  of  all  other  sewers  within  the 
municipality  abutting  or  adjacent  to  all 
other  property  than  your  own.'* 
Without  taking  into  consideration  the 
local  betterments,  the  relief  from  taxa- 
tion is  a  full  equivalent.  Parkersburg 
V.  Tavenner,  42  W.  Va.  486,  26  S.  E. 
179. 

"And  the  assessment  is  not  required 
to  be  paid  until  the  work  is  completed; 
thus  affording  the  taxpayer  the  satis- 
faction of  knowing  that  his  money  has 
not  been  misappropriated  or  wasted. 
How  much  more  uniform  and  equal 
such  an  assessment  is  than  to  have  a 
general  tax  for  street  improvements 
levied  year  after  year,  to  be  squan- 
dered and  expended,  not  through  dis- 
honesty, but  through  the  inexperience 
and    inability  of    human    instruments* 
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without  any  other  than  an  injurious  re- 
turn to  the  taxpayer.  If  there  are  any 
taxes  that  approximate  uniformity  and 
equality  it  is  the  assessments  for  local 
improvements,  which  pass  almost  di- 
rectly with  little  or  no  expense  for 
collection  from  the  taxpayer  into  the 
very  improvement  for  which  they  are 
levied.  The  constitutionality  of  such 
laws  is,  therefore,  beyond  question,  for 
they  are  not  only  equal  and  uniform  in 
their  operation,  but  they  furnish  a 
strong  incentive  to  local  improvement, 
and  are  thereby  promotive  of  the  pub- 
lic welfare.  It  is  possible  there  may 
arise  cases  in  which  such  assessments 
would  operate  harshly  on  individuals. 
But  this  is  not  shown  to  be  such  a 
case."  Parkersburg  v.  Tavenner,  42  W. 
Va.  486,  26  S.   E.  179. 

£.      EXERCISE        OF        TAXING 
POWER. 

It  is  the  settled  law  of  Virginia  and 
West  Virginia  that  local  assessments 
by  municipal  corporations  for  street 
improvements  are  an  exercise  of  the 
taxing  power  of  the  state.  2  Dill  Mun. 
Corp.  (4th  Ed.),  §  752.  Violett  v.  Alex- 
andria, 92  Va.  561,  23  S.  E.  909;  Nor- 
folk V.  Young,  97  Va.  728,  34  S.  E. 
886;  Richmond  v.  Williams,  102  Va. 
733,  47  S.  E.  844;  Parkersburg  v.  Tav- 
enner, 42  W.  Va.  487,  26  S.  E.  179; 
Sands  v.  Richmond,  31  Gratt.  571,  31 
Am.  Rep.  742;  Adams  v.  Roanoke,  102 
Va.  53,  45  S.  E.  881;  Wilson  v.  Philippi, 
39  W.  Va.  75,  19  S.  E.  553.  But  see 
dissenting  opinion  of  Anderson,  J.,  in 
Norfolk  V.   Ellis,  26   Gratt.   224. 

That  local  assessments  are  made 
under  the  taxing  power  does  not  admit 
of  a  doubt,  says  Burroughs,  in  his  ex- 
cellent work  on  Taxation,  p.  461.  See 
also,  Cooley  on  Taxation,  pp.  623,  624, 
where  the  author  says:  "That  these 
assessments  are  an  exercise  of  the  tax- 
ing power  has  over  and  over  again 
been  affirmed,  until  the  controversy 
must  be  regarded  as  closed" — citing 
numerous  authorities.  Violette  v.  Alex- 
andria, 92  Va.  561,  23  S.  E.  909. 


I  Upon  the  question  of  the  propriety 
and  legality  of  local  assessments  for 
local  improvements  upon  persons  and 
property  benefited,  Dillon  on  Munic- 
ipal Corporations  (vol.  2,  4th  Ed.,  § 
752)  says:  "The  expense  of  making 
local  improvements,  such  as  grading 
and  paving  or  otherwise  improving 
streets  and  sidewalks,  constructing 
drains,  sewers,  and  the  like,  is  very 
generally  met,  in  whole  or  in  part,  by 
local  assessments  authorized  to  be 
made  upon  persons  or  property  ben- 
efited or  deemed  to  be  benefited.  Leg- 
islation of  this  character,  both  in  re- 
spect to  its  justice  and  its  constitu- 
tional validity,  has  been  extensively 
discussed  by  the  judicial  tribunals  of 
nearly  every  state  in  the  union.  The 
courts  are  very  generally  agreed  that 
the  authority  to  require  property  spe- 
cially benefited  to  bear  the  expense  of 
local  improvement  is  a  branch  of  the 
taxing  power,  or  included  within  it." 
Wilson  V.  Philippi,  39  W.  Va.  75,  19 
S..E.  553. 

F.  NOT  EXERCISE  OF  POWER 
OF  EMINENT  DOMAIN,  OR 
POLICE  REGULATION. 

Local  assessments  for  local  improve- 
ments do  not  depend  on  the  question 
of  eminent  domain  or  police  regula- 
tion, but  belong  strictly  to  the  taxing 
power,  for  they  are  merely  a  substi- 
tute for  general  taxes  for  the  same 
public  purposes  as  being  more  uniform 
and  equitable  in  their  bearing  on  per- 
sons and  property.  Parkersburg  z\ 
Tavenner,  42  W.  Va.  486,  26  S.  E.  179. 
See  the  title  EMINENT  DOMAIN, 
vol.  5,  p.  66. 

In  his  work  on  Taxation,  Judge 
Cooley  declares  that  the  cases  of  as- 
sessments for  the  construction  of  walks 
by  the  side  of  streets  in  cities  and 
other  populous  places  are  distinctly  re- 
ferrable  to  the  power  of  police.  The 
duty  imposed  upon  the  owners  is  en- 
joined as  a  regulation  of  police,  made 
because  of  the  peculiar  interest  such 
owners  have  in  the  walks,  and  because 
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their  situation  gives  them  peculiar  fit- 
ness and  ability  for  performing  with 
promptness  and  convenience  the  duty  of 
putting  them  in  a  proper  state,  and  of 
afterwards  keeping  them  in  a  condi- 
tion suitable  for  use.  Upon  these 
grounds  the  authority  to  establish  such 
regulations  has  frequently  been  sup- 
ported. Cooley  on  Taxation,  398,  453; 
Cooley  on  Constitutional  Limitations, 
734.  Commenting  upon  the  above 
statement,  Judge  Staples,  in  delivering 
the  opinion  of  the  ocurt  in  Sands 
V.  Richmond,  31  Gratt.  571,  says: 
"Whether  the  learned  author  is  cor- 
rect in  referring  the  improvement  of 
the  sidewalk  by  the  owner  to  the  po- 
lice power,  or  whether  it  belongs  to 
the  taxing  power,  it  is  not  material  to 
discuss.  It  is  a  power  exercised  by 
the  municipal  authorities  of,  perhaps, 
three-fourths  of  the  cities  of  the  United 
States  under  their  respective  charters; 
it  is  just  and  reasonable  in  itself,  and, 
with  a  few  exceptions,  is  approved  by 
the  whole  current  of  decisions."  See 
also,  Wilson  v.  Philippi,  39  W.  Va. 
75,  19  S.  E.  553. 

G.  PROCEEDING  IN  REM. 

A  proceeding  to  charge  land  with 
the  cost  of  local  improvements  to  the 
extent  of  benefits  received  therefrom 
is  one  in  rem.  Richmond  v.  Williams, 
102  Va.  733,  47  S.  E.  844. 

II.  Power  to  Levy  Assess- 
ments. 

A.    INHERENT    POWER   OF  MU- 
NICIPALITIES. 

Municipalities  have  no  inherent 
power  in  the  levying  of  local  assess- 
ments upon  property  specially  bene- 
fited by  an  improvement,  to  defray  the 
cost  of  such  improvement.  Violett  v, 
Alexandria,  92   Va.   561,   23   S.    E.   909. 

It  is  an  established  principle  that 
the  power  of  taxation  is  not  possessed 
by  a  municipal  corporation,  unless 
plainly  conferred  by  the  lawmaking 
power  of  the  state.  Green  v.  Ward,  82 
Va.  324.  '*^ 


B.  POWER  OF  LEGISLATURE  TO 
AUTHORIZE      ASSESSMENTS 
BY   MUNICIPALITIES. 
1.  In  General 

It  is  well  settled  that  the  legislature 
has  power  to  authorize  municipal  cor- 
porations to  levy  local  assessments  for 
street  improvements.  Violett  v.  Alex- 
andria, 92  Va.  561,  23  S.  E.  909;  Nor- 
folk V.  Young,  97  Va.  728,  34  S.  E.  886',. 
Davis  V,  Lynchburg,  84  Va.  861,  6  S. 
E.  220;  Norfolk  v.  Ellis,  26  Gratt.  224; 
Richmond,  etc.,  R.  Co.  v.  Lynchburg^ 
81  Va.  473;  Green  v.  Ward',  82  Va.  324; 
Sands  v.  Richmond,  31  Gratt.  571,  31 
Am.  Rep.  742;  Dancer  v.  Mannington,, 
50  W.  Va.  322,  40  S.  E.  475;  Parkers- 
burg  V.  Tavenner,  42  W.  Va.  486,  26  S> 
E.  179. 

Judge  Staples  in  Norfolk  v.  Ellis,  26^ 
Gratt.  224,  said:  "Whether  these  as- 
sessments are  to  be  regarded  as  an 
exercise  of  the  taxing  power  or  the 
police  power,  or  whether  they  are 
based  exclusively  upon  the  idea  of 
compensation  received  in  the  form  of 
benefits  conferred  upon  tlie  owner's 
property,  is  a  question  not  necessarily 
now  to  be  discussed  or  decided.  It  is 
sufficient  to  say,  that  the  right  to  make 
such  assessment,  unless  prohibited  by 
some  constitutional  provision,  is'almost 
universally  conceded." 

It  has  been  repeatedly  held,  by  this 
court,  that  municipal  corporations 
have  the  power  to  make  local  assess- 
ments for  improvements,  subject,  how- 
ever, to  the  conditions  precedent  pre- 
scribed by  their  charters,  and  the  city 
ordinances  made  in  pursuance  thereof. 
See  Norfolk  v.  Ellis,  26  Gratt.  224; 
Sands  v.  Richmond,  31  Gratt.  571,  31 
Am.  Rep.  742;  Davis  v.  Lynchburg,  84 
Va.  861,  6  S.  E.  230.  These  cases  fol- 
low, though  with  some  noteworthy 
qualifications,  the  doctrine  laid  down, 
in  the  leading  New  York  case  of  the 
People  V.  Mayor,  4  Com.  419.  The 
doctrine  held  in  that  case,  if  viewed  i» 
the  light  of  the  present  constitution  of 
Virginia,  can  not,  it  would  seem,  be 
considered    otherwise    then    as    unwar- 
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ranted  and  dangerous  in  the  extreme. 
Yet  it  was  very  generally  adopted  and 
followed  in  most  of  the  states.  It  is 
therefore  important  to  examine  some- 
what into  that  doctrine,  with  the  view 
of  determining  whether,  and,  if  so,  to 
what  extent,  it  may  be  applied  under 
our  own  constitution.  In  that  case  it 
was  held,  reversing  the  supreme  court 
of  New  York  in  the  same  case,  that 
*'a  statute  which  authorizes  a  munic- 
ipal corporation  to  grade  and  improve 
streets,  and  to  assess  the  expense 
among  the  owners  and  occupants  of 
lands  benefited  by  the  improvement,  in 
proportion  to  the  amount  of  such  ben- 
efits, is  a  constitutional  and  valid  law;" 
that  such  an  assessment  is  an  exercise 
of  the  power  of  taxation  vested  in  the 
state  government,  and  is  not  in  con- 
flict with  that  part  of  the  constitution 
which  declares  that  "no  person  shall  be 
deprived  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  shall 
private  property  be  taken  for  public 
use  withput  just  compensation;"  and 
that  the  power  to  tax  implies  a  power 
to  apportion  the  tax  as  the  legislature 
shall  see  fit,  and  that  the  power  of 
apportionment  has  no  limit  where 
there  is  no  constitutional  restraint. 
Norfolk  V.  Chamberlain,  89  Va.  196,  16 
^  S.  E.  730. 

2.  Grant  of  Power  to  Make  Improve- 
ment No  Authority  to  Lrevy  As- 
sessments. 
The  rule  of  strict  construction  is 
universally  declared  and  admitted,  and 
intended  to  restrict  municipal  corpora- 
tions, in  the  exercise  of  delegated 
powers,  to  the  exercise  of  such  powers 
only  as  are  clearly  comprehended  in 
the  words  of  the  grant,  or  derived 
therefrom  by  necessary  implication. 
It  is  an  important  fact  that  the  mere 
grant  to  a  municipal  corporation  of  the 
power  to  make  an  improvement  does 
not  imply  or  carry  with  it  the  power 
to  levy  a  special  assessment  upon  the 
abutting  property  to  defray  the  ex- 
pense of  the  improvement.  McCrowcU 
V.  Bristol,  89  Va.  652,  16  S.  E.  867. 


3.      Constitutional      Restrictions       on 

Power, 
a.  In  General. 

The  validity  and  constitutionality  of 
special  or  local  assessments  are  sus- 
tained by  an  array  of  authority  and 
force  of  reasoning  which  ought  to  be 
decisive  of  the  question.  Most  of  the 
cases  on  the  subject  may  be  found  in 
2  Dillon  on  Municipal  Corporations, 
§  596  to  §  600;  Cooley's  constitutional 
limitations,  §  619  to  §  636.  In  Cooley 
on  Taxation,  ch.  20,  pp.  416  to  473,  the 
whole  subject  is  exhaustively  dis- 
cussed, and  all  the  objections  to  this 
species  of  taxation  fully  answered.  It 
is  not  denied  that  a  local  assessment 
may  so  far  exceed  the  limits  of  equality 
and  reason,  that  instead  of  being  a  tax 
or  contribution,  it  would  practically 
amount  to  confiscation  of  the  property 
benefited.  In  such  cases  it  would  be 
the  duty  of  the  courts  to  interpose  for 
the  protection  of  the  citizen.  Sands  v. 
Richmond,  31  Gratt.  571,  31  Am.  Rep. 
742. 

In  Parkersburg  v.  Tavenner,  42  W. 
Va.  486,  26  S.  E.  179,  the  court  said: 
"It  is  a  very  late  day  in  the  history  of 
our  jurisprudence  to  insist  that  the 
doctrine  of  local  assessments  for  local 
improvements  is  inequitable  and  uncon- 
stitutional, for,  as  has  been  well  said, 
it  is  now  as  firmly  established  as  any 
other   doctrine   of   American   law." 

In  Parkersburg  v.  Tavenner,  42  W. 
Va.  486,  26  S.  E.  179,  the  court  said: 
The  Virginia  court  of  appeals  has 
fully  sustained  the  constitutionality  of 
local  assessment  statutes.  City  of 
Norfolk  V.  Ellis,  26  Gratt.  224;  Lang- 
horne  v.  Robinson,  20  Gratt.  661; 
Sands  v.  Richmond,  31  Gratt.  571,  31 
Am.  Rep.  742;  Davis  v.  Lynchburg,  84 
Va.  861,  6  S.  E.  230;  Richmond,  etc., 
R.  Co.  V.  Lynchburg,  81  Va.  473. 
Judge  Richardson,  in  a  lengthy  opin- 
ion in  the  case  of  Norfolk  v.  Chamber- 
lain, 89  Va.  196,  16  S.  E.  730,  while  he 
admits  the  firm  establishment  of  the 
doctrine,  attempts  to  refute  the  same 
as  founded  on  illogical  reasonings.    But 
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therein  he  makes  apparent  an  evident 
lack  of  knowledge  as  to  the  practical 
workings  of  municipal  and  other  tax- 
ation, for  he  would  make  all  improve- 
ments by  genera],  and  not  local,  taxa- 
tion. The  same  doctrine,  carried  out 
to  its  full  extent,  would  require  the 
state  to  levy  a  general  tax  to  open  up 
and  keep  in  repair  all  public  roads, 
instead  of  the  plan  now  universally 
adopted,  and  being  extended,  to  re- 
quire each  neighborhood  to  open  and 
keep  in  repair  its  own  roads." 

In  Norfolk  v,  Ellis,  26  Gratt.  224, 
Judge  Staples  said:  ''My  understand- 
ing has  always  been  that  if  the  mode 
of  assessment  is  regular  and  constitu- 
tional, if  the  power  to  levy  the  tax 
exist  in  that  class  of  cases,  the  courts 
are  not  authorized  to  interfere  merely 
because  they  may  consider  the  taxa- 
tion impolitic,  or  even  unjust  and  op- 
pressive. In  such  case  the  remedy  is 
in  the  legislature,  and  not  in  the  judi- 
cial department.**  Davis  v,  Lynchburg, 
84  Va.  861,  6  S.  E.  230. 

West  Virginia  Statute.— Section  34, 
ch.  47,  Code  of  West  Virginia,  as 
amended  by  ch.  14,  acts,  1895,  is  con- 
stitutional and  valid.  Dancer  v.  Man- 
nington,  50  W.  Va.  322,  40  S.  E.  475; 
Marr  v.  Mannington,  50  W.  Va.  328, 
40  S.  E.  1039;  Floyd  v.  Mannington,  50 
W.  Va.  330,  40  S.  E.  1038. 

"Appellant  claims  that  said  act  of 
1895,  amending  §  34,  ch.  47,  Code,  is  in 
violation  of  §  1,  of  the  14th  amend- 
ment to  the  constitution  of  the  United 
States,  and  of  §§  9  and  10  of  the  con- 
stitution of  this  state.  This  question 
had  been  passed  on  by  this  court.  In 
Wilson  V.  Philippi,  39  W.  Va.  75,  19  S. 
E.  553,  §  34,  ch.  47,  Code,  as  it  then 
stood  (1894),  was  *Held,  not  repug- 
nant to  the  constitution.'  In  1895  the 
legislature  passed  an  act  amending  said 
§  34  so  as  to  provide  for  the  pave- 
ment of  streets  and  providing  for 
charging  two-thirds  of  the  cost  thereof 
upon  the  abutting  property  as  we  have 
hereinbefore  stated.  At  its  session  of 
1889     the     legislature       amended    the 


charter  of  the  city  of  Parkersburg,  see 
ch.  13,  acts,  1889,  and  so  amended  §  31 
of  said  charter  as  to  contain  all  the 
material  provisions  now  contained  in 
§  34,  ch.  47,  Code,  as  amended,  and 
went  further  by  providing  that  *  with- 
out a  petition  therefor,  by  a  majority 
of  not  less  than  three-fourths  of  all 
the  members  constituting  said  body> 
the  council  shall  be  authorized  to  order 
such  part  of  any  street  or  alley  to  be 
paved  between  the  sidewalks,'  etc.,  and 
to  charge  two-thirds  of  the  cost  of 
paving  and  the  cost  of  sewerage  to  the 
abutting  owners."  Dancer  v.  Manning- 
ton,  50  W.  Va.  322,  40  S.  E.  475. 

In  the  case  of  Parkersburg  v.  Tav- 
enner,  42  W.  Va.  486,  26  S.  E.  179,  this 
act  was  held  constitutional  and  valid, 
and  *it  is  said  in  the  opinion:  "The 
Virginia  court  of  appeals  has  fully  sus- 
tained the  constitutionality  of  local  as- 
sessment statutes,"  and  cites  Norfolk 
V.  Ellis,  26  Gratt.  224;  Langhorne  v. 
Robinson,  20  Gratt.  661;  Sands  v. 
Richmond,  31  Gratt.  571,  31  Am.  Rep. 
742;  Davis  v.  Lynchburg,  84  Va.  861, 
6  S.  E.  230;  Richmond,  etc.,  R.  Co.  v, 
Lynchburg,  81  Va.  473.  Section  34,  cb. 
47,  Code,  1899,  is  not  repugnant  to 
the  constitution  of  this  state  nor  to  the 
14th  amendment  to  the  constitution  of 
the  United  States.  Dancer  v.  Man- 
nington, 50  W.  Va.  322,  40  S.  E.  475. 

An  act  of  the  legislature  which  au- 
thorizes a  municipality  to  assess  two- 
thirds  the  expense  of  paving  a  street 
and  the  whole  expense  of  constructing 
a  sewer  against  the  abutting  property 
owners  is  constitutional  and  valid. 
Parkersburg  v.  Tavenner,  42  W.  Va. 
486,  26   S.   E.   179. 

b.    Due  Process  of  Law. 

(1)     Notice     of     Opportunity    to    Be 

Heard, 
(a)    Necessity. 

Local  assessments  by  municipal  cor- 
porations for  street  improvements  are 
an  exercise  of  the  taxing  power  of  the 
state,  and  art.  14  of  the  amendments 
to  the  constitution  of  the  United  States 
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applies  to  such  assessments.  A  law 
which  authorizes  such  assessments 
'without  giving  reasonable  notice  to  the 
person  of  whom  such  assessments  are 
exacted,  and  without  affording  him  a 
reasonable  opportunity  to  appear  and 
<:ontest  the  legality,  justness  and  cor- 
rectness of  such  assessment  before  an 
impartial  tribunal,  before  it  is  finally 
determined  upon,  deprives  such  per- 
SGin  of  his  property  without  "due  proc- 
ess of  law,"  and  is  therefore  void.  Vio- 
lett  V.  Alexandria,  92  Va.  561,  23  S. 
E.  909;  Norfolk  v.  Young,  97  Va.  728, 
34  S.  E.  886;  Adams  z/.  Roanoke,  102 
Va.  53,  45  S.  E.  881;  Richmond  v.  Wil- 
liams, 102- Va.  733,  47  S.  E.  844;  Nor- 
folk V.  Chamberlain,  89  Va.  196,  16  S. 
E.   730. 

It  has  always  been  the  general  rule 
in  this  country,  in  every  system  of  as- 
sessment and  taxation,  to  give  the  per- 
son to  be  assessed  an  opportunity  to 
be  heard  at  some  stage  of  the  pro- 
ceedings. That  due  process  of  law 
requires  this  has  been  quite  uniformly 
recognized.  Violett  v.  Alexandria,  92 
Va.   561,   23   S.   E.   909. 

If  the  law  provides  for  the  required 
notice  to  the  landowner  whose  land 
it  is  proposed  to  charge  with  any  part 
of  the  costs  of  the  public  improvement, 
an  assessment  against  his  property, 
made  under  it,  will  not  be  defeated  if 
he  has  been  given  at  some  stage  of  the 
proceedings,  a  fair  opportunity  to  be 
lieard  to  test  the  legality,  justice,  and 
correctness  of  the  assessment.  It  is 
only  with  the  charge  upon  him  that 
lie  is  concerned,  and  of  that  alone  can 
he  complain.  In  the  legality  of  that 
charge  is  necessarily  involved  the  le- 
gality of  all  which  precedes  it,  and  of 
which  it  is  the  consequence.  When 
the  landowner  has  been  given  a  hear- 
ing, at  which  he  might  insist  that  his 
property  was  not  benefited  to  the 
amount  assessed,  or  that  it  was  not 
benefited  at  all,  and  thus  obtains  every 
advantage  which  he  might  obtain, 
were  he  informed  of  every  step  in  the 
proceedings,  there  is  no  want  of  due 


process  of  law  within  the  meaning  of 
the  fourteenth  amendment;  and,  where 
the  ordinance  or  resolution  of  the 
council  is  that  each  lot  in  the  district 
or  section  within  which  the  improve- 
ment is  made  shall  be  assessed  in  ac- 
cordance with  or  not  in  excess  of  the 
benefits  derived  from  the  improvement, 
the  whole  question  of  the  amount  of 
benefit  derived  by  a  particular  parcel 
of  real  estate  is  open  up  even  to  show- 
ing that  no  benefit  whatever  was  oc- 
casioned by  the  improvement.  Adams 
V.  Roanoke,  102  Va.  53,  45  S.  E.  881. 

"The  object  of  the  constitution,  in 
requiring  notice  and  the  opportunity 
to  be  heard,  is  that  a  man  may  be  able 
to  protect  himself  from  wrong.  What 
opportunity  is  afforded  him  of  doing 
so  by  seeing  work  being  done  on  the 
street  in  front  of  his  property,  when 
neither  before  nor  after  the  passage 
of  the  ordinance  is  he  given  an  oppor- 
tunity to  be  heard  as  to  the  legality  of 
the  ordinance,  or  the  charge  against 
and  lien  upon  his  property  by  the  work 
being  done?  While  he  may  be  held 
charged  with  notice  of  a  public  law, 
he  can  not  be  held  charged  by  a  law 
that  is  unconstitutional."  Violett  v. 
Alexandria,  92  Va.   561,  23   S.   E.   909. 

(b)  What  Constitutes  "Due  Process 
of  Law**  with  Respect  to  Notice* 

aa.  Law  Must  Require  Notice — 
Chance  Notice  Not  Sufficient. 

"Due  process  of  law"  requires  that 
a  person  shall  have  reasonable  notice, 
and  a  reasonable  opportunity  to  be 
heard  before  an  impartial  tribunal,  be- 
fore any  binding  decree  can  be  made 
affecting  his  rights  to  liberty  or  prop- 
erty. It  is  not  enough  that  the  owner 
may  by  chance  have  notice,  or  that  he 
may,  as  a  favor,  have  a  hearing.  The 
law  itself  must  require  notice  to  him, 
and  give  him  a  right  to  a  hearing  and 
an  opportunity  to  be  heard.  While  the 
legislature  may  prescribe  the  kind  of 
notice  and  the  mode  of  service,  it  can 
not  dispense  with  all  notice.  Violett 
V,  Alexandria,  92  Va.  561,  23  S.  E.  909; 
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Xorfolk  V.  Young,  97  Va.  728,  34  S.  E. 
«86. 

But  see  Davis  v.  Lynchburg,  84  Va. 
861,  6  S.  E.  230,  headnote  1,  of  which 
is  as  follows:  "A  city  charter  pro- 
vides that  whenever  a  street  is  open, 
€tc-,  the  city  council  may  apportion  the 
-expense  between  the  city  and  the  own- 
ers of  real  estate  benefited  thereby  and 
direct  that  their  share  of  the  expense 
be  collected  as  city  taxes,  etc.,  is  not 
repugnant  to  14th  amendment  United 
States  constitution,  in  that  it  contains 
no  provision  for  the  party  affected  to 
appear  and  contest  the.  proceeding." 

In  the  opinion  in  Davis  v.  Lynch- 
burg, 84  Va.  861,  6  S.  E.  280,  the  court 
said:  "It  is  claimed  that  the  f<^ur- 
teenth  amendment  to  the  constitution 
of  the  United  States  invalidates  the 
ordinance,  and  everything  which  has 
been  done  under  it  because  the  ordi- 
nance does  not  provide  that  the  own- 
ers shall  be  served  with  notice  of  the 
assessment  and  given  a  time  and  a 
place  to  show  cause  against  it.  There 
are  decisions  cited  by  the  learned  coun- 
sel for  the  plaintiff  in  error  which 
seem  to  hold  these  views.  Stuart  v. 
Palmer,  74  N.  Y.  188;  Santa  Clara  Co. 
V.  Railroad  Co.,  18  Fed.  Rep.  385; 
Mulligan  v.  Smith,  59  Cal.  206;  Gatch 
V,  City  of  Des  Moines,  3  Am.  &  Eng. 
Corp.  Cases  622;  Brown  v.  City  of 
Denver,  3  Am.  &  Eng.  Corp.  Cases 
631.  But  as  an  original  question  it  is 
obvious  that  all  possible  notice  is  given 
by  the  progress  of  the  work  itself,  and 
under  our  system  of  laws  every  citizen 
is  held  charged  with  notice  of  the  pub- 
lic law.  This  question  has  been  here- 
tofore considered  and  decided  by  this 
court  in  the  case  of  Norfolk  v.  Ellis,  26 
Gratt.  224,  227,  opinion  of  Staples,  J., 
and  should  not  now  be  considered  an 
open  question  here." 

In  Violett  v.  Alexandria,  92  Va.  561, 
23  S.  E.  909,  the  court,  in  commenting 
upon  the  opinion  in  Davis  v.  Lynch- 
burg, 84  Va.  861,  said:  "In  that  case 
Judge  Lacy,  delivering  the  opinion  of 
the    court,    in    discussing   the    question 


that  no  provision  was  made  for  the 
person  to  appear  and  contest  the  pro- 
ceedings, and  that  this  deprived  him  o£ 
his  property  without  due  process  of 
law,  admits  that  the  cases  cited  by 
counsel  (for  Davis)  held,  that  the  or- 
dinance without  such  provision  for 
notice  was  unconstitutional,  but  says, 
'as  an  original  question,  it  is  obvious 
that  all  possible  notice  is  given  by  the 
progress  of  the  work  itself,  and,  under 
our  system  of  laws,  every  citizen  is 
held  charged  with  the  notice  of  the 
public  law.*  In  the  abstract,  this  lat- 
ter proposition  is  sound,  but  I  do  not 
think  that  the  first  can  be  maintained 
upon  reason  or  authority.  It  is  not 
enough  that  the  owners  of  property 
affected  by  a  local  assessment  may  by 
chance  have  notice,  or  that  they  may. 
as  a  matter  of  favor,  have  a  hearing. 
The  law  must  require  notice  to  them, 
and  give  them  a  right  to  a  hearing  and 
an  opportunity  to  be  heard.  It  matters 
not,  upon  the  question  of  the  constitu- 
tionality of  such  a  law,  that  the  assess- 
ment has,  in  fact,  been  fairly  appor- 
tioned. The  constitutional  validity  of 
the  law  is  to  be  tested,  not  by  what 
has  been  done  under  it,  but  by  what 
may,  by  its  authority,  be  done.  The 
legislature  may  prescribe  the  kind  of 
notice  and  the  mode  in  which  it  shall 
be  given,  but  it  can  not  dispense  with 
all    notice." 

bb.  Personal  Citation  Not  Necessary 
—Statutory  Notice  Sufficient. 
Mr.  Justice  Field,  in  discussing  this 
question,  in  the  opinion  of  the  circuit 
court  of  the  United  States,  District  of 
California,  18  Fed.  R.  410,  says:  "The 
notice  to  which  we  refer  need  not  be 
a  personal  citation;  it  is  sufficient  if  it 
be  given  by  a  law.  designating  the  time 
and  place  thi  parties  may  contest  the 
justice  of  the  valuation.  As  a  general 
rule,  only  a  statutory  notice  is  given. 
The  state  may  designate  the  kind  of 
notice  and  the  manner  in  which  it  shall 
be  given.  All  that  we  assert,  or  have 
asserted,  is,  that  there  must  be  a  no- 
tice of  some  kind,  which  will  call  the 
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attention  of  the  parties  to  the  subject, 
and  inform  them  when  and  where  they 
will  be  permitted  to  expose  any  al- 
leged wrong  in  the  valuation  of  which 
they  may  complain.  It  was  with  refer- 
ence to  the  class  of  cases  where  values 
arc  to  be  formed  upon  evidence  that 
wc  said,  in  the  San  Mateo  suit,  that  no- 
tice and  opportunity  to  be  heard  were 
essential  to  the  validity  of  the  assess- 
ment, and  without  which  the  proceed- 
ing by  which  the  taxpayer's  property 
was  taken  from  him  would  not  be  due 
process  of  law."  Violett  v.  Alexandria, 
•2  Va.  561,  23  S.  E.  909;  Norfolk  v. 
Young,  97  Va.  728.  34  S.  E.  886. 

CO.    Notice  by  Publication. 

And  in  the  case  of  B.  B.,  etc.,  R. 
Co.  V.  City  of  New  Whatcom,  172  U. 
S.  318,  it  was  said  by  Mr.  Justice 
Brewer  that  if  the  service  is  made  by 
publication  only,  as  in  this  case,  'Hhat 
publication  must  be  of  such  a  character 
as  to  create  a  reasonable  presumption 
that  the  owner,  if  present  and  taking 
ordinary  care  of  his  property,  will  re- 
ceive the  information  of  what  is  pro- 
posed and  when  and  where  he  may  be 
heard."  Norfolk  v.  Young,  97  Va. 
728,  34  S.  E.  886;  Violett  v,  Alexandria, 
92  Va.  561,  23  S.  E.  909;  Heth  v.  Rad- 
ford, 96  Va.  272,  31  S.  E.  8. 
dd.  Notice  Must  Be  Clear  to  Persons 
of    Ordinary   Intelligence. 

Notice  which  the  law  requires  in 
such  cases  is  such  that  persons  with 
ordinary  intelligence  may  understand 
when,  where,  and  before  whom,  they 
have  the  right  to  appear  to  protect 
themselves  from  illegal  or  erroneous 
assessments,  without  being  compelled 
to  employ  attorneys  to  determine  those 
questions  for  them.  Norfolk  v.  Young, 
97  Va.  728,  34  S.  E.  886. 
ee.  Not  Necessary  That  Owner  Be 
Informed  of  Every  Step  in  Pro- 
ceeding. 

It  is  not  necessary,  however,  that 
such  owner  should  be  informed  of 
every  step  in  the  proceeding.  It  is 
sufficient   if  he   is   given   a   hearing  at 


which  he  may  insist  that  his  property 
is  not  benefited  to  the  amount  as- 
sessed, or  that  it  is  not  benefited  at  all. 
Adams  v,  Roanoke,  102  Va.  53,  45  S. 
E.   881. 

ff.  Review  of  Virginia  Cases  Since 
Adoption  of  Fourteenth  Amend- 
ment 
"I  come  now  to  consider  the  cases 
that  have  been  before  this  court  since 
the  adoption  of  the  fourteenth  amend- 
ment to  the  federal  constitution,  grow- 
ing out  of  assessments  for  local  pur- 
poses. They  are:  Norfolk  v.  Ellis,  26 
Gratt.  224;  Sands  v.  Richmond,  31 
Gratt.  571;  Richmond,  etc.,  R.  Co.  v. 
Lynchburg,  81  Va.  473;  Green  z/.  Ward^ 
82  Va.  324;  Davis  v.  Lynchburg,  84 
Va.  861,  6  S.  E.  230;  and  Norfolk 
V.  Chamberlain,  89  Va.  196,  16  S.  E. 
730.  In  neither  of  these  cases  was  the 
question  as  to  whether  the  assessment 
was  in  conflict  with  the  federal  con- 
stitution raised  or  discussed,  except 
in  the  case  of  Davis  v.  Lynchburg,  84 
Va.  861,  6  S.  E.  230.  In  that  case  Ji  -^e 
Lacy,  delivering  the  opinion  of  the 
court,  in  discussing  the  question  that 
no  provision  was  made  for  the  person 
to  appear  and  contest  the  proceedings^ 
and  that  this  deprived  him  of  his  prop- 
erty without  due  process  of  law,  ad- 
mits that  the  cases  cited  by  counsel 
(for  Davis)  held  that  the  ordinance 
without  such  provision  for  notice  was 
unconstitutional,  but  says,  *as  an  origi- 
nal question,  it  is  obvious  that  all  pos- 
sible notice  is  given  by  the  progress  of 
the  work  itself,  and,  under  our  system 
of  laws,  every  citizen  is  held  charged 
with  the  notice  of  the  public  law.'  In 
the  abstract,  this  latter  proposition  is 
sound,  but  I  do  not  think  that  the 
first  can  be  maintained  upon  reason  or 
authority.  It  is  not  enough  that  the 
owners  of  property  affected  by  a  local 
assessment  may  by  chance  have  no- 
tice, or  that  they  may,  as  a  matter  of 
favor,  have  a  hearing.  The  law  must 
require  notice  to  them,  and  give  them . 
a  right  to  a  hearing  and  an  opportunity 
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to  be  heard.  It  matters  not,  upon  the 
question  •  of  the  constitutionality  of 
such  a  law,  that  the  assessment  has,  in 
fact,  been  fairly  apportioned.  The 
constitutional  validity  of  the  law  is  to 
be  tested,  not  by  what  has  been  done 
under  it,  but  by  what  may,  by  its  au- 
thority, be  done.  The  legislature  may 
prescribe  the  kind  of  notice  and  the 
mode  in  which  it  shall  be  given,  but  it 
can  not  dispense  with  all  notice."  Vio- 
•lett  V.  Alexandria,  92  Va.  561,  23  S.  E. 
909. 

"In  addition  to  the  fact  that  the 
question  of  'due  process  of  law*  guar- 
anteed by  the  federal  constitution  was 
not  raised  nor  discussed  when  the  case 
of  Norfolk  V.  Ellis,  supra  [26  Gratt. 
224],  was  decided  by  this  court,  the 
fourteenth  amendment  had  been  but  a 
few  years  before  adopted,  and,  so  far 
as  I  have  been  able  to  find,  no  case 
had  been  decided  by  either  a  state  or 
federal  court  at  that  time  in  which  this 
question  was  raised,  and  the  cases  re- 
lied on  as  authority  by  Judge  Staples 
for  the  decision  in  the  Ellis  Case  were 
cases  determined  before  the  adoption 
of  the  fourteenth  amendment.  At  all 
events,  none  of  them  are  decisive  of 
the  question."  Violett  v.  Alexandria, 
92  Va.  561,  23  S.  E.  909. 

(c)   Constitutionality  of  Particular  Stat- 
utes and  Charter  Provisions, 
aa.   Act  of  1900. 

In  General. — The  act  of  Assembly  of 
March  7,  1900  (acts,  1899-1900,  p.  1147), 
entitled  "An  act  to  provide  for  local 
assessments  in  cities  and  towns,"  makes 
ample  provision  for  giving  due  notice 
to  the  owner  of  property  assessed  for 
local  improvements,  and  affords  such 
owner  abundant  opportunity  to  ap- 
pear and  contest  the  legality,  justice 
and  correctness  of  such  improvement. 
The  act  is  not  in  conflict  with  the 
fourteenth  amendment  of  the  constitu- 
tion of  the  United  States,  forbidding 
the  taking  of  property  without  "due 
process  of  law,"  and  local  assessments 
made  in  compliance  with  said  act  are 


valid.  In  the  case  at  bar  the  require- 
ments of  the  statute  have  been  ob- 
served in  every  particular,  and  the 
landowner  not  only  had  ample  oppor- 
tunity to  be  heard,  but  availed  himself 
of  that  privilege.  As  he  had  the  op- 
portunity of  contesting  the  amount  of 
the  assessment,  or  whether  there  should 
be  any  assessment  at  all  on  his  prop- 
erty, it  was  immaterial  that  he  had  no 
opportunity  to  be  heard  in  the  first 
instance,  when  the  council  fixed  the 
basis  of  apportionment  between  the 
city  and  the  property  owners.  The 
only  question  of  moment  to  him  was 
whether  or  not  his  property  should  be 
assessed  at  all,  and,  if  assessed,  the 
amount  of  the  assessment.  Adams  v. 
Roanoke,  102  Va.  53,  45  S.  E.  881. 

SUtutory  Provision.— The  act  of 
March  7,  1900  (acts  of  1899-1900,  p. 
1147),  entitled:  "An  act  to  provide  for 
local  assessments  in  cities  and  towns," 
provides:  (1)  That  the  Council"shall 
fix  and  determine  the  limits  of  the  dis- 
trict within  which  the  real  estate  will, 
in  its  opinion,  be  benefited"  by  the  pro- 
posed public  improvement;  (2)  That 
ten  days'  notice  shall  be  given ,  to  the 
property  owners  to  appear  before  the 
council,  or  a  committee  thereof,  at  a 
time  and  place  named,  and  be  heard 
for  or  against  such  public  improve- 
ment; (3)  After  that  hearing^  the  coun- 
cil shall  decide  whether  or  not  the  im- 
provement shall  be  made;  how  much 
of  the  cost  thereof  shall  be  paid  by 
the  city,  and  how  much  by  the  prop- 
ijerty  owners;  upon  what  principles  that 
part  chargeable  to  the  property  own- 
ers shall  be  apportioned  between  them; 
designate  an  officer  who  shall  appor- 
tion that  part  chargeable  to  the  prop- 
erty owners  between  them  upon  the 
principles  prescribed  by  the  council, 
and  report  the  plan  and  apportionment 
to  the  council;  (4)  The  report  of  the 
officers  so  designated,  after  lying 
twenty  days  in  his  office  or  that  of  the 
clerk  of  the  council,  for  inspection  by 
any  person  whose  property  it  is  pro- 
posed to  charge  with  any   part  of  the 
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cost  of  the  improvement  is  to  be  re- 
ferred to  a  designated  committee,  who 
shall,  after  ten  days'  notice  to  the 
owner  of  each  parcel  of  such  property 
of  the  existence  of  the  report  and  of 
the  amount  it  is  proposed  to  charge 
against  the  property  of  such  owner, 
give  a  hearing  to' such  owner,  at  which 
he  may  show  cause  against  the  pro- 
posed assessment,  and  after  such  hear- 
ing the  committee  is  to  endorse  its 
judgment  on  the  notice  in  each  case, 
and  return  the  same  to  the  council; 
(5)  Any  one  objecting  to  the  judgment 
of  the  committee  may  appeal  there- 
from to  the  corporation  court,  which 
shall  hear  all  legal  evidence  adduced, 
and  ascertain  therefrom  the  amount 
proper  to  be  apportioned  to  the  prop- 
erty of  the  party  appealing,  and  to  be 
a  lien  thereon.  Adams  v.  Roanoke, 
102  Va.   53,   45   S.   E.   881. 

Construction  of  Statute.— The  pre- 
liminary hearing  in  this  case  was  given 
under  the  act  of  March  4,  1896  (acts  of 
1895-96,  p.  799),  and  the  final  hearing 
under  the  act  of  March  7,  1900,  supra.  ; 
The  only  difference  between  the  two 
statutes  is,  that  the  latter  provides  in 
detail  how  notice  of  the  hearing  shall 
be  served,  with  some  difference  in  the 
time  of  the  service;  provides  a  dif- 
ferent method  of  enforcing  the  lien  of 
the  assessment,  and  provides  for 
docketing  the  judgment  of  the  com- 
mittee upon  the  judgment  lien  docket 
of  the  court  in  whose  jurisdiction  the 
improvements  are  made.  Adams  v. 
Roanoke,  102  Va.  53,  45  S.  E.  881. 

"It  was  not  contemplated  that  at  the 
hearing  *for  and  against  the  proposed 
improvement,'  the  question  as  to  what 
proportion  of  the  costs  of  the  improve- 
ment should  be  borne  by  each  abutting 
landowner  should  be  considered,  but 
only  whether  or  not  the  proposed  im- 
provement should  be  made  at  all.  It 
was  only  the  latter  question  that  the 
committee  was  called  upon  to  con- 
sider, and  if  their  judgment  was  that 
the  improvement  should  be  made,  it 
became  their  duty  so  to  report  to  the 


council,  together  with  their  recommen- 
dation as  to  the  manner  in  which  the 
costs  should  be  borne,  i.  e.,what  pro- 
portion, if  any,  should  be  borne  by  the 
city,  and  what  by  the  several  land- 
owners to  be  benefited  by  the  improve- 
ment. Then,  if  the  council  determine 
to  make  the  improvement,  the  question 
as  to  how  its  costs  were  to  be  borne, 
arose,  and  the  statute  provides  that  no 
part  of  the  costs  shall  be  charged  upon 
an  abutting  landowner  until  he  is  given 
a  hearing,  at  which  he  can  make  his 
objections  to  the  assessment  it  is  pro- 
posed shall  be  made  against  his  prop- 
erty. Preparatory  to  this  hearing,  an 
officer  is  to  be  designated,  'who  shall, 
when  the  work  shall  have  been  com- 
pleted, apportion  the  total  expense 
thereof  accordingly  (i.  e.,  as  the  coun- 
cil may  have  determined),  and  who 
shall  also,  upon  such  principles  as  shall 
be  determined  by  ordinance  or  resolu- 
tion of  the  council,  ascertain  the  pro- 
portionate part  thereof  it  is  proposed  to 
assess  against  each  parcel  of  such  real 
estate,  and  make  report  thereof  in  writ- 
ing to  the  council.'  ♦  ♦  ♦  Section  2, 
Act,  March  7,  1900,  supra.  Then  fol- 
lows the  final  hearing  that  the  statute 
requires  shall  be  given  to  each  person 
whose  property  it  is  proposed  shall 
bear  any  part  of  the  costs  of  the  im- 
provement." Adams  v.  Roanoke,  102 
Va.  53,  45  S.  E.  881. 

The  statute  under  which  the  assess- 
ment was  made  was  intended  to  secure 
to  the  lot  owners  in  the  several  cities 
and  towns  within  the  state  an  oppor- 
tunity to  appear  and  contest  the  le- 
gality, justice  and  correctness  of  a 
proposed  assessment  against  their 
property,  to  defray  any  part  of  the  ex- 
pense of  a  local  improvement,  at  some 
stage  in  the  proceedings  before  the  as- 
sessment becomes  final,  which  was 
declared  by  this  court  to  be  his  con- 
stitutional right.  Adams  v.  Roanoke, 
102  Va.  53.  45  S.  E.  881.  See  Violett 
V.  Alexandria,  92  Va.  561,  23  S.  E. 
909,  31  L.  R.  A.  382,  53  Am.  St.  825; 
Heth  V.  Radford,  96  Va.  272,  31  S.  E. 
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«;   Norfolk  v.   Young,  97   Va".   729,   34 
S.   E.  886,  47  L.   R.   A.  574. 

Some  of  the  authorities  go  to  the 
extent  of  saying  that  to  require  notice 
of  every  step  taken  towards  the  con- 
struction of  a  local  public  improve- 
ment, in  order  to  charge  upon  a  land- 
owner whose  property  is  benefited 
thereby  an  assessment  to  meet  the 
costs  of  the  improvement  would  be  an 
intolerable  burden  upon  the  authorities 
of  the  municipality  in  which  such  im- 
provement is  made.  The  statute  here 
under  consideration  with  reference  to 
notice  of  this  hearing  to  be  given  to 
property  owners  affected  by  a  proposed 
assessment  to  meet  the  costs  of  a  local 
improvement,  provides:  "And  said  no- 
tice shall  cite  such  person  to  appear, 
at  a  time  and  place  designated,  before 
a  committee  to  be  appointed  for  that 
purpose,  ♦  ♦  ♦  and  show  cause  against 
the  proposed  assessment."  And,  after 
providing  for  an  appeal  from  the  de- 
cision of  the  committee  on  this  hear- 
ing, the  statute  provides:  "Every  such 
appeal  shall  be  tried  by  the  court  or 
judge  thereof  in  vacation  in  a  summary 
way,  without  pleadings  in  writing  and 
without  a  jury,  in  term  time  or  in  vaca- 
tion, upon  reasonable  notice  to  the  ad- 
verse party.  All  legal  evidence  pro- 
duced by  either  party  shall  be  heard, 
whether  the  same  was  produced  or  not 
before  the  committee  from  whose  de- 
cision the  appeal  is  taken."  At  the 
hearing  thus  provided  for,  the  commit- 
tee is  not,  as  counsel  for  plaintiff  in 
•error  contends,  restricted  to  a  mere 
consideration  of  the  accuracy  of  the 
measurements  and  calculations  of  the 
city  engineer,  but  the  whole  question 
-of  the  amount  or  benefit  derived  by  the 
owner  of  the  real  estate  affected,  and 
the  right  to  make  objection  to  the  pro- 
posed assessment  thereon,  is  open  to 
consideration,  even  to  showing  that  no 
benefit  whatever  to  his  property  was 
occasioned  by  the  improvement,  and 
the  right  of  appeal  from  the  decision 
of  the  committee  affords  him  the  ad- 
•ditional  opportunity  to  shW  any  ille- 


gality, injustice,  or  incorrectness  of  the 
proposed  assessment.  Adams  v.  Roa- 
noke, 102  Va.  53,  45  S.  E.  881. 

bb.    Charter  of  City  of  Norfolk, 
(aa)    Publication  of  Resolution  Declar- 
ing Assessment  Expedient. 

A  section  of  a  municipal  charter 
which  authorizes  local  assessments  by 
the  council  for  street  improvements, 
upon  the  written  petition  of  a  majority 
of  the  owners  of  the  property  to  be  as- 
sessed, or,  without  such  petition,  by  a 
vote  of  a  majority  of  all  the  members 
elected  to  the  council,  after  publica- 
tion for  twenty  days,  in  two  or  more 
newspapers  published  in  the  munici- 
pality, of  a  resolution  declaring  such  as- 
sessment to  be  expedient,  is  in  con- 
travention of  amendment  fourteen  of 
the  constitution  of  the  United  States, 
and  therefore  void,  as  it  provides  no 
tribunal  before  which,  place  where,  or 
time  with-n  which,  parties  to  be  af- 
fected may  contest  the  legality,  justice, 
or  correctness  of  the  assessment.  If 
the  publication  is  intended  as  notice 
to  appear  before  the  council  and  con- 
test the  assessment,  and  that  be  the 
law,  it  is  not  full  and  clear  enough  to 
disclose  that  fact  to  a  person  of  ordi- 
nary intelligence.  Norfolk  v.  Young, 
97   Va.   728,   34   S.   E.   886. 

The  local  assessment  complained  of 
in  this  case,  and  whose  constitution- 
ality is  denied,  was  made  under  the 
25th  section  of  the  charter  of  the  city 
of  Norfolk,  which  provides  that  "when- 
ever any  street  shall  be  laid  out,  a 
street  graded  or  paved,  a  culvert  built, 
or  any  other  public  improvement  what- 
soever made,  the  city  councils  may  de- 
termine what  portion,  if  any,  if  the  ex- 
pense thereof  ought  to  be  paid  from  the 
public  treasury,  and  what  portion  by 
the  owners  of  real  estate  benefited,  or 
may  order  and  direct  that  the  whole 
expense  be  assessed  upon  the  owners 
of  real  estate  benefited  thereby.  But 
no  such  public  improvement  shall  be 
made  to  be  defrayed,  in  whole  or  in 
part,  by  a  local  assessment,  until  first 
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requested  by  a  petition  signed  by  a 
majority  of  the  owners  of  property  to 
be  assessed  for  such  improvement,  or 
unless  the  councils  shall,  by  a  vote  of 
a  majority  of  all  the  members  elected 
to  each  council,  declare  the  said  im- 
provement to  be  expedient;  and  shall 
furthermore  give  public  notice  of  such 
resolution  in  two  or  more  newspapers 
published  in  said  city  for  twenty  days, 
and  shall  thereafter  by  a  like  majority 
vote,  order,  and  determine  that  the  said 
improvement  shall  be  made."  Acts, 
1883-84,  p.  29.  Norfolk  v.  Young,  97 
Va.  728,  34  S.  E.  886. 

This  resolution  of  expediency  must 
be  published  for  twenty  days  in  two 
or  more  newspapers  published  in  the 
city,  and  after  such  publicatio-i  has 
been  made  the  councils,  by  a  like  ma- 
jority vote,  can  determine  that  the  im- 
provement shall  be  made.  The  assess- 
ment in  this  case  was  made  under  the 
latter  method.  The  question  presented, 
therefore,  is  whether  the  notice  re- 
quired by  that  section  was  intended  to 
give  the  persons  to  be  affected  an  op- 
portunity to  contest  the  legality,  jus- 
tice, and  correctness  of  the  assess- 
ment, and,  if  so,  whether  it  was  suffi- 
cient. Norfolk  V.  Young,  97  Va.  728, 
34  S.   E.   886. 

The  notice  required  by  that  section 
was  not  intended  to  furnish  the  land- 
owners to  be  affected  an  opportunity 
to  contest  the  legality,  justice,  or  cor- 
rectness of  the  assessment.  If  it  had 
been,  there  would  have  been  a  like 
provision  for  notice  to  the  landowners 
who  had  not  petitioned  for  the  im- 
provement, when  the  improvement  was 
nitide  upon  the  petition  of  a  majority 
of  the  landowners  to  be  assessed  for 
such  improvement.  Those  landowners 
who  had  not  petitioned  for  the  im- 
provement, if  not  all  to  be  affected  by 
it,  were  entitled  to  an  opportunity  to 
be  heard  just  as  much  as.  where  the 
improvement  was  made  by  the  other 
method.  Why  give  one  class  of  per- 
sons notice  and  an  opportunity  to  be 
heard  and  not  give  another  class  equally 


entitled  to  it,  when  both  classes  are 
embraced  in  the  same  section,  indeed 
in  the  same  sentence  of  the  charter? 
It  can  not  be  presumed  that  the  legis- 
lature had  in  mind  the  constitutional 
rights  of  the  parties  to  be  affected  by 
such  assessments,  and  intended  to 
guard  those  rights  as  to  one  class,  and 
to  ignore  or  disregard  them  entirely 
as  to  the  other  class.  Norfolk  v. 
Young,  97  Va.  728,  34  S.  E.  886. 

(bb)    Object  of  Provision. 

If  the  object  of  the  provision  in 
question  had  been  to  give  the  landown- 
ers an  opportunity  to  contest  the  le- 
gality, justice,  or  correctness  of  the 
assessment,  it  would  be  reasonable  to 
expect  that  provision  would  have  been 
n.dde  for  a  tribunal  before  which,  a 
place  where,  and  a  time  within  which 
they  could  and  must  make  the  contest, 
but  nothing  of  the  kind  is  done.  The 
object  of  the  provision  was  manifestly 
to  enable  the  councils  to  get  the  ben- 
efit of  the  judgment  or  opinion  of  the. 
landowners  to  be  affected  as  to  the 
necessity  or  wisdom  of  making  the  im- 
provement. Norfolk  V,  Young,  97  Va. 
728,  34  S.  E.  886. 

When  an  improvement  is  ordered  to 
be  made  upon  petition,  the  petition 
furnishes  the  councils  with  the  views 
and  wishes  of  a  majority  of  those  to 
be  affected.  When  the  improvement 
is  made  by  resolution  of  expediency,, 
the  notice  required  is  to  give  the  peo- 
ple to  be  affected  an  opportunity  to  be 
heard  as  to  the  expediency  of  making 
the  improvement,  and  thus  to  enable 
the  councils  the  better  to  determine 
whether  or  not  the  proposed  improve- 
ment should  be  ordered.  But  if  the 
notice  was  intended  to  give  the  per- 
sons to  be  affected  an  opportunity  to 
contest  the  legality,  justice,  and  cor- 
rectness of  the  assessment,  it  was  not 
sufficient.  The  object  of  notice  in  sucJi 
cases  is  to  secure  to  the  owner  the  op- 
portunity to  protect  himself  or  his 
property  from  an  illegal  or  erroneous 
assessment.     In   order   to   be   effectual^ 
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it  should  be  full  and  clear  enough  to 
disclose  to  persons  of  ordinary  intelli- 
gence in  a  general  way  what  is  pro- 
posed, and  when  and  where  they  may 
be  heard.  Norfolk  v.  Young,  97  Va. 
728,  34  S.  E.  886. 

<2)    Assessment  According  to   Front- 
age. 

See  post  "According  to  Frontage," 
V,  B,  2,  c. 

The  statute,  act,  March  7,  1900.  (acts, 
1899-1900,  p.  1147),  was  intended  to 
provide  the  requisites  of  "due  process 
of  law"  in  making  assessments  for  lo- 
cal improvements,  as  defined  by  this 
court,  and  it  is  true  that  the  statute 
and  the  decision  recognize  that  the 
right  to  make  special  assessments  to 
meet  the  costs  of  local  public  improve- 
ments rests  upon  the  underlying  prin- 
ciple that  the  property  upon  which  they 
are  imposed  is  peculiarly  benefited  by 
the  improvement,  and,  therefore,  the 
owners  do  not,  in  fact,  pay  anything  in 
excess  of  what  they  receive  by  reason 
of  such  improvement;  but  it  docs  not 
necessarily  appear  that  the  principle 
has  been  departed  from  by  the  fact  that 
one-half  of  the  cost  of  the  improve- 
ment is  apportioned  among  the  prop- 
erty, owners  benefited,  according  to 
their  frontage.  Nor  is  the  principle 
violated  merely  by  the  fact  that,  by 
the  apportionment,  plaintiff  in  error's 
lot  is  assessed  with  a  fraction  more 
than  an  adjoining  property  valued  for 
taxation  at  a  larger  sum  than  his  prop- 
erty. Adams  v.  Roanoke,  102  Va.  53, 
45  S.  E.  881. 
c.  Provisions  Relating  to  Taxation. 

Sec  the  title  TAXATION. 

<1)   Provisions  Requiring  Taxation  to 

Be  Equal  and  Uniform. 
<a)    In  General. 

Section  1,  art.  10,  of  the  state  con- 
stitution provides  as  follows:  "Taxa- 
tion, except  as  hereinafter  provided, 
whether  imposed  by  the  state,  county, 
or  corporate  bodies,  shall  be  equal  and 
uniform;  and  all  property,  both  real 
and  personal,  shall  be  taxed  in  propor- 


tion to  its  value,  to  be  ascertained  as 
prescribed  by  law.  No  species  of  prop- 
erty, from  which  a  tax  may  be  col- 
lected, shall  be  taxed  higher  than  any 
other  species  of  property  of  equal 
value."  This  provision  of  the  consti- 
tution requiring  taxation  to  be  equal 
and  uniform,  and  that  all  property  shall 
be  taxed  in  propoition  to  its  value, 
relates  to  taxation  for  purposes  of 
revenue,  and  not  to  special  assessments 
by  municipal  corporations  for  local  im- 
provements. These  assessments  are 
not  founded  upon  any  idea  of  revenue, 
but  upon  the  theory  of  benefits  con- 
ferred by  such  improvements  upon  the 
adjacent  lot.  It  is  regarded  as  a  sys- 
tem of  equivalents.  It  imposes  the  tax 
according  to  the  maxim  that  he  who 
receives  the  benefit  ought  to  bear  the 
burden,  and  it  aims  to  exact  from  the 
party  assessed,  no  more  than  his  just 
share  of  that  burden  according  to  an 
equitable  rule  of  apportionment.  Rich- 
mond, etc.,  R.  Co.  V.  Lynchburg,  81 
Va.  473;  Norfolk  v.  Ellis,  26  Gratt. 
224;  Sands  v.  Richmond,  31  Gratt.  571, 
31  Am.  Rep.  742. 

It  has  been  held,  by  this  court,  that 
the  provision  in  the  constitution  of 
1851,  declaring  that  "taxation  shall  be 
equal  and  uniform  throughout  the  com- 
monwealth, and  all  property,  other 
than  slaves,  shall  be  taxed  in  propor- 
tion to  its  value,"  relates  to  taxation 
by  the  general  assembly  for  purposes 
of  state  revenue;  and  does  not  apply 
to  taxes  and  levies  by  counties  and 
corporations  for  local  purposes.  Nor- 
folk V.  Ellis,  26  Gratt.  224;  Gilkeson  v. 
Frederick,  13   Gratt.  577. 

The  present  constitution,  however, 
includes  counties  and  corporate  bodies 
also;  so  that  the  prohibition,  which 
was  formerly  confined  to  the  state  gov- 
ernment, must  now  equally  apply  to 
corporate  bodies;  but  in  either  case  the 
prohibition  relates  to  taxation  for  pur- 
poses of  revenue,  and  not  to  those  as- 
sessments made  by  municipal  authori- 
ties, upon  the  owners  of  real  estate 
within  the  corporate  limits,  for  local 
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improvements.      Norfolk   v.     Ellis,    26 
Gratt.   224. 

The  validity  of  assessments  for  local 
purposes,  made  under  the  charters  and 
ordinances  of  the  cities  concerned,  was 
fully  considered  and  decided  in  the  Vir- 
gina  cases.    Norfolk  v.  Ellis,  26  Gratt. 
224;  Sands  v.  Richmond,  31  Gratt.  571, 
31   Am.   Rep.   742;  Richmond,   etc.,   R. 
Co.  V.   Lynchburg,  81   Va.  473;   Green 
V,  Ward,  82  Va.  324;  Davis  v,  Lynch- 
burg, 84  Va.  861,  870,  6  S.  E.  230,  and 
Norfolk   V.    Chamberlain,    89    Va.    196, 
16  S.  E.  730,  in  each  of  which,  with  the 
exception   of   Chamberlain's    Case,    89 
Va.   196,  the  assessment  was  declared 
not  to  be  in  violation  of  §  1,  art.  10,  ot 
the    state    constitution,    the    right     to 
make  the  assessment  being  upheld  upon 
the  theory  of  benefits  to  the  abutting 
lotowners.      Chamberlain's     Case     was 
typical  of  that  class    referred    to     by 
Judge   Staples   in   the   opinion   of   this 
court    in    Norfolk    z/.    Ellis,    26    Gratt. 
224,  where  he  says:    "I  do  not  mean  to 
say  that  cases  may  not  occur  of  such 
gross    oppression    and    injustice    as    to 
require  judicial   interference;"   and  the 
decision  of  the  court,  holding  that  the 
assessment   on    Chamberlain's   land   or 
lot  was  void,  was  on  this  ground.     It 
may,   therefore,    be    said    that   the    de- 
cisions   of    this    court    uniformly    hold 
that  an  assessment  upon  abutting  lands 
or  lots  to  meet  the  expense  of  improve- 
ments  to   the   street   in   front  of  such 
lands  or  lots,  levied  according  to  ben- 
efits to  such  land  or  lots,  is  not  in  vio- 
lation of  §  1  of  art.  10  of  the  state  con- 
stitution.    Violett     V.     Alexandria,     92 
Va.  561,  23  S.  E.  909. 

Mr.  Burroughs  says,  on  page  369: 
"It  is  but  just,  it  is  well  reasoned,  to 
compel  the  landowner,  who  gains  by 
the  value  added  to  his  land  by  the  im- 
provement, to  pay  that  value,  rather 
than  to  exact  it  from  those  who  re- 
ceive no  direct  benefit.  It  detracts 
nothing  from  his  gain  that  others 
profit  by  the  improvement."  So,  as 
was  said  by  Judge  Lacy  in  Davis  v. 
Lynchburg,  84  Va.   861,  870,  "we   can 


not  be  unmindful  of  the  salutary  prin- 
ciple stare  decisis;"  and  it  must  there- 
fore be  said  that  it  is  well-settled  law 
in  Virginia  that  an  assessment  for  local 
improvement,  such  as  is  authorized  by 
§  33  of  the  charter  of  Alexandria  city, 
is  not  in  conflict  with  §  1,  art.  10,  of 
the  constitution  of  Virginia.  Violett  z/. 
Alexandria,  92  Va.  561,  23  S.  E.  909. 

In  Wilson  v.  Philippi,  39  W.  Va.  75^ 
19  S.  E.  556,  it  is  said:  "In  view  of  the 
fact  that  the  expense  of  putting  down 
a  sidewalk  after  the  grading  and  curb- 
ing are  done  may  be  equally  appor- 
tioned among  the  abutting  lot  owners 
in  proportion  to  their  frontage,  we  can 
see  nothing  in  our  statute  which  is 
repugnant  to  the  clause  of  the  consti- 
tution requiring  that  taxation  shall  be 
equal  and  uniform."  This  same  lan- 
guage is  applicable  to  the  paving  of 
streets  where  they  have  been  graded, 
and  all  that  is  left  to  be  done  is  to 
place  the  brick  and  sand  thereon  at  so 
much  a  square  yard.  Parkersburg  v. 
Tavenner,  42  W.  Va.  486,  26  S.  E.  179. 

The  charter  and  ordinances  of  the 
city  of  Alexandria  are  in  conflict  with 
§  1,  art.  10,  of  the  constitution  of  Vir- 
ginia, in  which  it  is  provided:  "Section 
1.  Taxation,  except  as  herein  after  pro- 
vided, whether  imposed  by  the  state, 
county,  or  corporate  bodies,  shall  be 
equal  and  uniform,  and  all  property, 
both  real  and  personal,  shall  be  taxed 
in  proportion  to  its  value,  to  be  ascer- 
tained as  prescribed  by  law.  No  one 
species  of  property,  from  which  a  tax 
may  be  collected,  shall  be  taxed  higher 
than  any  other  species  of  property  of 
equal  value."  Violett  v.  Alexandria,  92 
Va.  561,  23  S.  E.  909. 

(b)    Provision  in   Regard    to    Water- 
works. 

The  provisions  of  the  charter  of 
Lynchburg  empowering  the  council, 
when  water  mains  are  laid  in  the  street, 
to  levy  an  annual  special  assessment 
on  the  real  estate  on  both  sides  of  such 
street  to  meet  the  expenses  of  the 
waterworks,   and  further  authorizing  it 
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to  exempt  from  such  assessment  any 
property  to  which  water  is  supplied  and 
water  rates  charged,  are  not  repugnant 
to  the  first  and  third  sections  of  ar- 
ticle ten  of  the  state  constitution. 
Richmond,  etc.,  R.  Co.  v.  Lynchburg, 
81  Va,  473.  See  post,  "Exemption  from 
Assessment,"  III,  B,  5. 

"It  was  decided  by  this  court,  in 
Norfolk  v.  Ellis,  26  Gratt.  224,  that  the 
provision  of  the  constitution  requiring 
taxation  to  be  equal  and  uniform,  and 
that  all  property  shall  be  taxed  in  pro- 
portion to  its  value,  relates  to  taxation 
for  the  purpose  of  revenue,  and  not  to 
special  assessments  by  municipal  cor- 
porations for  local  improvements. 
*Thesc  assessments,'  said  Judge  Staples, 
speaking  for  the  court,  'are  not  founded 
upon  any  idea  of  revenue,  but  upon  the 
theory  of  benefits  conferred  by  such 
improvements  upon  the  adjacent  lots. 
It  is  regarded  as  a  system  of  equiva- 
lents. It  imposes  the  tax  according  to 
the  maxim  that  he  who  receives  the 
benefit  ought  to  bear  the  burden;  and 
it  aims  to  exact  from  the  party  as- 
sessed, no  more  than  his  just  share  of 
that  burden  according  to  an  equitable 
rule  of  apportionment.'  The  question 
in  that  case  was  whether  an  ordinance 
of  the  city  of  Norfolk,  requiring  three- 
fourths  of  the  cost  of  grading,  curbing 
and  paving  any  unpaved  street  in  the 
city,  to  be  assessed  on  the  lots  lying 
on  such  street  at  a  uniform  rate  per 
front  foot,  was  constitutional  and  valid; 
and  it  was  held,  that  it  was.  The  ques- 
tion was  very  fully  discussed  by  the 
court,  and  the  conclusion  reached  is, 
we  think,  founded  on  reason  and  au- 
thority. See  Cooley  on  Taxation,  416, 
et  seq.,  and  cases  cited."  Richmond, 
etc,  R.  Co.  V.  Lynchburg,  81  Va.  473. 

*'The  same  principle  applies  to  the 
present  case.  In  the  nature  of  things, 
exact  equality  can  not  be  attained  un- 
der any  system  of  taxation  that  can  be 
devised  for  local  improvements.  If  a 
general  tax  is  imposed  for  such  pur- 
poses on  all  the  taxable  property  in  a 
city,  the  result  in  most  cases  is  that 


property  not  in  the  vicinity  of  the  con- 
templated improvements  is  burdened 
without  being  benefited  in  return.  And 
this  is  emphatically  true  in  respect  to 
assessments  to  defray  the  cost  of  lay- 
ing water  mains  and  maintaining  water- 
works; the  benefits  being  local  and 
necessarily  restricted  to  the  lots  upon 
which  the  water  from  the  mains  can 
be  used  for  ordinary  purposes,  or  the 
extinguishment  of  fires.  The  legisla- 
ture has,  therefore,  in  the  present  in- 
stance, wisely  empowered  the  common 
council  to  make  special  assessments  on 
the  real  estate  abutting  on  the  streets 
along  which  the  mains  are  laid.  The 
burden  is  thus  placed  on  the  property, 
the  value  of  which  is  enhanced  by  the 
expenditures  that  are  made,  which  is 
a  far  more  equitable  apportionment  than 
if  placed  on  the  entire  property  within 
the  limits  of  the  city.  And  for  the 
same  reason  the  burden  may  be  placed 
on  real  estate  alone,  which,  unlike  per- 
sonalty, being  immovable  in  its  nature, 
is  more  peculiarly  and  permanently 
benefited.  This  is  well  settled."  Rich- 
mond, etc.,  R.  Co.  V.  Lynchburg,  81 
Va.   473. 

(c)  Where  Property  Owner  Made  Per- 
sonally Liable. 

See  post,  "Personal  Liability  of 
Property   Owners,"    IV. 

(d)  Cases  Doubting   Constitutionality 
of  Local  Assessments. 

Quaere,  whether  or  not  the  constitu- 
tion of  Virginia,  art.  10,  §  1,  which  de- 
clares that  "taxation,  whether  imposed 
by  the  state,  county  or  corporate 
bodies,  shall  be  equal  and  uniform," 
and  that  "no  one  species  of  property 
shall  be  taxed  higher  than  any  other 
species  of  equal  value,"  allows  any  leg- 
islation authorizing  local  assessments 
on  the  part  of  a  city  for  public  im- 
provements? Norfolk  V.  Chamberlain, 
89  Va.  196,  16  S.  E.  730. 

Quaere,  whether  or  not,  under  the 
constitution  of  Virginia,  the  legislature 
had  the  power  to  confer  upon  the  coun- 
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cil  of  the  city  of  Bristol  the  authority 
to  levy  and  collect  local  assessments, 
as  provided  by  §  24  of  its  charter?  Mc- 
Crowell  V,  Bristol,  89  Va.  652,  16  S. 
E.    867. 

**In  the  printed  notes  of  argument 
of  counsel  the  question  was  discussed 
whether,  under  the  constitution  of  Vir- 
ginia, the  legislature  had  the  power  to 
confer  upon  the  council  of  the  city  of 
Bristol  the  authority  to  levy  and  col- 
lect local  assessment,  as  provided  by 
the  24th  section  of  its  charter.  The 
same  question  was  carefully  and  at 
length  considered,  though  not  decided, 
in  the  very  recent  case  of  Norfolk  v. 
Chamberlain,  89  Va.  196,  16  S.  E.  730. 
As  in  that  case,  so  here,  it  is  not  abso- 
lutely necessary  to  a  proper  decision  of 
the  case  that  that  question  be  decided. 
So,  for  the  purposes  of  this  decision, 
and  conceding,  for  the  sake  of  the  argu- 
ment, that  the  power  conferred  was  a 
legitimate  exercise  of  legislative  power, 
yet  it  is  clear  that  the  power  thus  con- 
ferred was  not  pursued  as  the  law  re- 
quires, and  that  the  assessment  here 
involved  can  not  be  sustained.  It  is 
not,  therefore,  to  be  understood  that 
this  court  in  any  respect  recedes  from 
the  constitutional  view  of  the  subject 
expressed  in  City  of  Norfolk  v.  Cham- 
berlain, supra,  89  Va.  196,  16  S.  E. 
730."  McCrowell  v.  Bristol,  89  Va.  652, 
16  S.  E.  867. 

<1.  Provision  Forbidding  Taking,  of 
Private  Property  without  Just 
Compensation. 

Special  or  local  assessments  levied 
on  property  benefited  by  a  public  im- 
provement, to  defray  the  expense  of 
such  improvement,  are  not  in  violation 
of  the  constitutional  prohibition  against 
the  takng  of  private  property  for  pub- 
lic use  without  just  compensation. 
Sands  v,  Richmond,  31  Gratt.  571,  31 
Am.  Rep.  742;  Norfolk  v,  Ellis,  26 
Cratt.  224.  See  the  titles  CONSTI- 
TUTIONAL LAW,  vol.  3,  p.  225; 
EMINENT  POMAIN,  vol.  5,  pp. 
«6,  88. 


e.  Provision  Relating  to  Exemptions. 

See  post,  "Exemption  from  Assess- 
ment," III,  B,  5. 

f.  Repealing  and  Amending  Clause  of 

Constitution  of  1902. 

By  the  117  section  of  the  constitu- 
tion of  1902,  it  is  provided  that  each  of 
the  cities  and  towns  of  the  state,  hav- 
ing at  the  time  of  the  adoption  of  the 
constitution  a  municipal  charter,  may 
retain  the  same,  except  in  so  far  as  it 
shall  be  repealed,  or  amended  by  the 
general  assembly;  provided  that  every 
such  charter  is  hereby  amended  "so  as 
to  conform  to  all  the  provisions,  re- 
strictions, and  limitations  and  powers 
set  forth  in  this  article,  or  otherwise 
provided  in  this  constitution.*'  The  ef- 
fect of  the  provisions  contained  in  §§ 
170  and  117  of  the  constitution  is  to  re- 
peal or  amend  the  charter  of  cities  or 
towns  with  respect  to  local  assess- 
ments in  so  far  as  they  do  not  conform 
to  the  provisions  of  §  170  of  the  con- 
stitution. Hicks  V.  Bristol,  102  Va.  861, 
47  S.  E.  1001.  See  post,  "For  What 
Purposes  Assessments  May  Be  Lev- 
ied," II,  C. 

4.  Municipality  Must  Pursue  Authority 
Strictly. 

Municipalities  having  no  inherent 
power  in  the  levying  of  local  assess- 
ments, it  is  necessary  to  the  validity  of 
their  action  that  they  keep  closely  to 
the  authority  conferred.  Their  ordi- 
'  nances  and  resolutions  must  be  adopted 
in  due  form  of  law,  and  they  must 
keep  within  them  afterwards.  They 
can  bind  the  taxpayer  only  in  the  mode 
prescribed,  and  can  substitute  no  other. 
Thi^  is  the  general  proposition  of  law 
as  laid  down  by  Judge  Cooley  in  his 
work  on  Taxation  (2d  Ed.)  656.  V'o- 
lett  V.  Alexandria,  92  Va.  561,  23  S.  E. 
909;  Green  v.  Ward,  82  Va.  324. 

"In  the  construction  of  any  grant  of 
power  to  tax  made  by  the  state  to  one 
of  its  municipalities,  the  rule  which  is 
accepted  by  all  the  authorities  is,  that 
it  should  be  with  strictness.  The  rea- 
sonable presumption  is  held  to  be,  that 
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the  state  has  granted  in  clear  and  un- 
mistakable terms  all  it  has  intended  to 
^rant  at  all;  and  whatsoever  authority 
the  municipal  officers  assume  to  exer- 
•cise,  they  must  be  able  to  show  the 
warrant  for  in  the  words  of  the  grant. 
There  is  no  inherent  power  in  the 
municipalities  to  levy  taxes;  they  can 
tax  only  as  the  state  in  its  wisdom  has 
thought  proper  to  permit,  and  if  the 
state  has  erred  in  the  direction  of 
strictness,  the  legislature  alone  can 
•correct  the  evil."  Cooley  on  Taxation, 
-ch.  9,  p.  209.  Green  v.  Ward,  82  Va. 
324. 

"The  authority  to  municipalities  to  im- 
pose burdens  of  any  character  upon 
persons  or  property  is  wholly  statu- 
tory, and,  as  its  exercise  may  result  in 
a  divestiture  and  transfer  of  property, 
it  must  be  clearly  given  and  strictly 
pursued.  This  rule  applies  *  ♦  ♦  to 
proceedings  by  municipal  corporations 
under  the  delegated  right  of  eminent 
domain,  and  it  extends  equally  to  pro- 
•ceedings  under  the  taxing  power,  in- 
-cluding  special  assessments  for  local 
improvements."  2  Dil.  on  Mun.  Corp., 
§  763.  And  the  learned  author  else- 
where says*  "It  is  a  principle  univer- 
sally declared  and  admitted  that  munic- 
ipal corporations  can  levy  no  taxes, 
■general  or  special,  upon  the  inhabitants 
or  their  property,  unless  the  power  be 
plainly  and  unmistakably  conferred." 
And  in  a  note  the  author  quotes  with 
approval  the  language  of  Lumpkin,  J., 
in  Savannah  v.  Hartridge,  8  Ga.  23,  26, 
as  follows:  "The  burden  is  upon  the 
corporation  to  show  the  grant  (to  lay 
taxes)  by  express  words  or  necessary 
implication;  for  otherwise  it  can  not 
be  justified  in  the  exercise  of  this  high 
prerogative  of  sovereignty;"  of  Law- 
rence, J.,  in  Sammon  v.  Chicago,  40 
111.  146,  as  follows:  "The  law  (au- 
thorizing local  assessments)  must  be 
strictly  followed  as  to  all  its  substan- 
tial requirements;"  and  of  Stuart,  J., 
in  Kyle  v.  Malin,  (relating  to  power 
to  tax  for  local  improvement),  as  fol- 
lows:    "Possessing,  as  these  municipal 
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corporations  do,  the  power  of  assess- 
ment and  sale  of  private  property,  often 
wielded  by  the  indiscreet  and  selfish^ 
the  grossest  abuses  would  inevitably 
follow,  if  they  were  not  held  strictly 
within  the  powers  granted  and  the 
means  prescribed  for  the  execution  of 
these  powers."  McCrowell  v.  Bristol, 
89  Va.  652,  16  S.  E.  867.  See  also. 
Dancer  v.  Mannington,  50  W.  Va.  322, 
40  S.   E.  475. 

"To  entitle  a  municipal  corporation 
to  recover  from  the  abutter  the  ex- 
pense of  constructing  a  sidewalk  or 
other  local  improvement,  it  must  com- 
ply with  all  conditions  precedent, 
whether  prescribed  by  charter  or  or- 
dinance. Therefore,  if  the  order  of 
the  city  council  requires  the  sidewalk 
to  be  built  on  the  side  of  a  certain 
street,  the  city  can  not  recover  of  the 
lot  owner  an  assessment  for  building 
a  sidewalk  several  feet  from  the  side 
of  such  street;  and,  where  the  ordi- 
nances of  the  city  provide  that  side- 
walks shall  be  constructed  of  such  ma- 
terials as  the  city  council  may  order, 
the  city  can  not  recover  an  assessment 
unless  the  council  has  prescribed  the 
kind  of  material  out  of  which  they 
should  be  built."  2  Dil.  Mun.  Corp.,  § 
811.  McCrowell  v,  Bristol,  89  Va.  652, 
16  S.  E.  867. 

C.     FOR    WHAT    PURPOSES    AS- 
SESSMENTS MAY  BE  LEVIED. 

1.  Revenue. 

Local  assessments  are  not  levied  for 
the  purpose  of  raising  revenue,  but  arc 
imposed  upon  the  theory  of  benefits 
conferred  by  the  improvements  upon 
the  adjacent  lots.  Norfolk  v.  Ellis,  26 
Gratt.  224,  227;  Asberry  v.  Roanoke, 
91  Va.  562,  22  S.  E.  360;  Richmond, 
etc.,  R.  Co.  V.  Lynchburg,  81  Va.  473; 
Davis  V.  Lynchburg,  84  Va.  861,  6  S. 
E.  230. 

2.  Public  Improvements. 

a.    General,   Constitutional  and  SutQ- 
tory  Provisions. 

No  city  or  town  shall  impose  any 
tax  or  assessment  upon  abutting  land- 
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owners  for  street  or  other  public  local 
improvements,  except  for  making  and 
improving  the  walk  ways  upon  then 
existing  streets,  and  improving  and 
paving  then  existing  alleys,  and  for 
either  the  construction,  or  for  the  use 
of  sewers.  Va.  Const,  1902,  art.  13,  § 
170;  Va.  Code,  1904,  §  1041a.  Hicks 
tr.  Bristol,  102  Va.  861,  47  S.  E.  1001. 

b.  Any  Pubtic  Improvement. 

Several  of  the  municipal  charters 
contain  provisions,  after  enumerating 
the  various  purposes  for  which  special 
assessments  may  be  levied,  that  such 
assessments  may  be  levied  to  defray 
the  expense  of  any  other  public  im- 
provement whatsoever  made.  See  As- 
berry  v.  Roanoke,  91  Va.  562,  22  S.  E. 
360;  Norfolk  v.  Young,  97  Va.  728,  34 
S,  E.  886;  Davis  v.  Lynchburg,  84  Va. 
861,  6  S.  E.  230;  Sands  v.  Richmond,  31 
Gratt.  571,  31  Am.  Rep.  742;  Danville 
r.  Shelton,  76  Va.  325.  But  as  to  pres- 
ent limitation,  see  ante,  "General, 
Constitutional  and  Statutory  Pro- 
visions," II,  C,  2,  a. 

c  Streets. 

(1)    In  General. 

Prior  to  the  recent  constitutional  and 
statutory  provisions  in  Virginia,  mu- 
nicipalities had  the  power  when  au- 
thorized by  statute,  to  levy  special  as- 
sessments to  defray  the  expense  of 
various  street  improvements.  Norfolk 
V,  Young,  97  Va.  728,  34  S.  E.  886; 
Davis  V.  Lynchburg,  84  Va.  861,  6  S. 
E.  230;  Hicks  v.  Bristol,  102  Va.  861, 
46  S.  E.  1001;  Green  v.  Ward,  82  Va. 
324;  Asberry  v.  Roanoke,  91  Va.  562, 
22  S.  E.  360;  Sands  v.  Richmond,  31 
Gratt.  571,  31  Am.  Dec.  742;  Danville 
V,  Shelton,  76  Va.  325.  See  ante,  "Gen- 
eral Constitutional  and  Statutory  Pro- 
visions,"  II,   C,  2,  a. 

Under  §  28,  ch.  47,  W.  Va.  Code,  the 
general  powers  and  duties  of  the  com- 
mon council  of  a  city,  town  or  village 
are  prescribed,  a  part  of  which  are  as 
follows:  "The  council  of  such  city, 
town  or  village  shall  have  power  therein 
to   lay    off,   vacate,    close,   open,    alter. 


curb,   pave,   and   keep   in  good   repair 
roads,  streets,  alleys,  sidewalks,  cross- 
walks, drains,  and  gutters  for  the  use  of 
the  public,  or  any  of  the  citizens  thereof^ 
and  to  improve  and  light  the  same,  and 
have  them  kept  free  from  obstructions 
on  or  over  them;  to  regulate  the  width 
of  sidewalks  on  the  streets;  and  to  or- 
der  the    sidewalks,     footways,     cross- 
walks, drains,  and  gutters  to  be  curbed 
I  and  paved  and  kept  in  good  order,  free 
j  and  clean,  by  the  owners  or  occupants 
;  thereof,   or  of  the  real   property  next 
;  adjacent   thereto."     Under  the  powers 
!  here  granted,  the  common  council  can 
j  pave  any  street  or  alley  within  its  ju- 
risdiction that  it  may  deem  expedient 
I  or  porper  to  pave.    The  amendment  to 
i  §  34  of  ch.  47,  under  which  the  council 
in  this  case  proceeded,  was  passed  by 
i  the    legislature    in    1895,    and   while    it 
I  has    the    authority    under    the    general 
1  powers  given  the  council  to  pave  any 
street  from  one  designated  point  to  an- 
!  other   passing   over   cross   streets    and 
alleys,  the  petition  for  paving  of  such 
streets  in  order  to  charge  the  owners 
I  of  abutting  property  thereon  between 
I  any   two    cross   streets   or   between    a 
I  cross  street  and  an  alley,  the  petition 
!  presented  for  paving  said  street  must 
I  be  signed  by  the  owners  of  a  greater 
amount  of   frontage  on  the   street  pro- 
posed  to   be   paved   between   any   two 
cross  streets  or  between  a  cross  street 
and  alley.     Dancer  v.   Mannington,  50 
W.  Va.  322,  40  S.  E.  475. 

(2)    Particular  Charter  Provisions. 

The  25th  section  of  the  charter  of 
the  city  of  Norfolk  provides  that  when- 
ever any  street  shall  be  laid  out,  and 
street  graded  or  paved,  the  city  coun- 
cil may  levy  a  local  assessment  to  de- 
fray the  expense  thereof.  Norfolk  v. 
Young,  97  Va.  728,  34  S.  E.  SS'J.  See 
also,  Danville  v.  Shelton,  76  Va.  325. 

By  §  72  of  its  charter  (acts,  1899-1900, 
pp.  627,  640,  etc.),  the  city  of  Bristol 
was  given  the  power  among  other 
things  to  pave  its  streets,  and  to  de- 
termine  what   portion,   if   any,   of   the 
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whole  expense  should  be  paid  from  the 
treasury  of  the  city,  and  what  portion 
thereof  should  be  assessed  upon  the 
real  estate,  which,  in  the  opinion  of 
the  city  council,  would  be  benefited  by 
such  improvements.  Hicks  v.  Bristol, 
102  Va.  861,  47  S.   E.   1001. 

The  power  to  impose  local  assess- 
ments for  paving  streets  was  expressly 
prohibited  by  §  170  of  the  constitution, 
and  by  §  117  of  that  instrument  it  is 
provided  that  each  of  the  cities  and 
towns  of  the  state  having  at  the  time 
of  the  adoption  of  the  constitution  a 
municipal  charter,  may  retain  the  same, 
except  in  so  far  as  it  shall  be  repealed, 
or  amended  by  the  general  assembly; 
"provided  that  every  such  charter  is 
hereby  amended  so  as  to  conform  to 
all  the  provisions,  restrictions,  limita- 
tions and  powers  set  forth  in  this  ar- 
ticle, or  otherwise  provided  in  this 
constitution."  The  effect  of  the  pro- 
vision contained  in  §  170  and 
§  117  of  the  constitution  was  to 
repeal  the  charter  of  the  city  of  Bris- 
tol so  far  as  it  authorized  a  local  as- 
sessment for  street  paving.  Hicks  v. 
Bristol,  102  Va,  861,  47  S.  E.  1001. 

"It  is  insisted  that  §§  3  and  4  of  the 
schedule  to  the  constitution  saved  to 
the  city  the  power  to  make  the  assess-, 
mcnt  in  question.  The  portion  of  §  3 
relied  on  is  as  follows:  'Except  as 
modified  by  this  constitution,  all  suits, 
actions,  and  causes  of  action,  prosecu- 
tions, rights  of  individuals,  of  bodies 
corporate  or  politic,  and  of  the  state, 
shall  continue.'  The  only  saving  in  the 
provision  quoted  which  could  by  pos- 
sibility, as  it  seems  to  us,  have  any  ap- 
plication to  the  taxing  power  of  the 
city  is  that  which  declares  that  the 
'rights  of  *  *  *  bodies  corporate  or 
politic  ♦  ♦  ♦  shall  continue.'  What- 
ever may  be  the  scope  of  that  pro- 
vision, it  is  clear,  we  think,  that  it  was 
not  intended  to  continue  a  right  which 
was  expressly  taken  away  by  the  con- 
stitution." Hicks  V.  Bristol,  102  Va. 
861,  47  S.  E.  1001. 

"The  saving  relied  on  in  §  4  of  the 


schedule  is  as  follows:  'AH  taxes,  fines, 
penalties,  forfeitures,  and  escheats,  ac- 
crued or  accruing  to  the  common- 
wealth, or  to  any  political  subdivision 
thereof,  under  the  present  constitution, 
or  under  the  laws  now  in  force,  shall, 
under  this  constitution,  enure  to  the 
use  of  the  commonwealth,  or  of  such 
subdivision  thereof.'  Conceding  that 
the  term  'all  taxes,'  as  used  in  that  sec- 
tion is  broad  enough  to  include  local 
assessments,  the  local  assessments  in 
question  had  neither  accrued,  nor  were 
they  accruing,  when  the  constitution 
went  into  effect.  At  that  time  they 
had  not  been  assessed,  and  could  not 
be  without  further  exercise  of  a  power 
which  the  city  no  longer  had  since  the 
provision  in  its  charter  which  conferred 
the  power  had  been  repealed  by  the 
constitution.  Having  reached  the  con- 
clusion that  the  local  assessments  in 
question  were  invalid  because  in  viola- 
tion of  the  constitution,  it  is  unneces- 
sary to  consider  the  question  raised  as 
to  the  regularity  of  the  proceedings  by 
which  the  assessments  were  made." 
Hicks  V.  Bi'.stol,  102  Va.  861,  47  S.  E. 
1001. 

"The  repeal  of  a  tax  law,"  says 
Cooley  on  Taxation  (2d  Ed.),  p.  21, 
"puts  an  end  to  all  right  to  proceed  to 
a  levy  of  taxes  under  it,  even  in  cases 
already  commenced,  unless  the  right  it 
reserved  in  the  repealing  statute,  and 
statutory  remedies  for  the  enforcement 
of  a  tax,  are  gone  when  the  statute  is 
repealed  without  a  saving."  The  same 
result  must  follow  where  the  authority 
of  municipal  corporations  to  impose  a 
local  assessment  for  a  particular  pur- 
pose has  been  repealed.  Hicks  v, 
Bristol.  102  Va.   861,   47   S.   E.   1001. 

The  14th  section  of  the  charter  of 
the  city  of  Alexandria  gives  the  city 
council  power  to  pave,  make  and  repair 
the  streets  and  highways  and  in  gen- 
eral terms  empowers  it  to  raise  money, 
by  taxes,  for  municipal  purposes.  By 
the  33d  section,  however,  specific  pro- 
vision is  made  for  paving  and  curbing 
the  streets  as  follows:    "The  city  coun- 
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cil  shall  have  power  to  specially  tax 
a  lot  adjoining  a  street  on  which  pav- 
ing is  done  or  curbing  put  down 
(whether  on  the  sidewalk  or  carriage 
way),  not  exceeding  two-thirds  of  the 
expense  of  the  curbstone  or  paving  on 
that  half  of  the  street  opposite  such 
lot."  Acts,  1870-1871,  p.  132;  Acts, 
1876,  1877,  p.  158.  This  section  does 
hot  authorize  a  tax  for  grading  a 
street,  or  only  for  paving  and  laying 
down  curbstone  on  the  same.  Where 
the  assessment  is  for  paving,  curbing, 
and  grading,  and  the  items  indistin- 
guishably  blended  in  one  aggregate 
sum,  this  is  fatal  to  the  validity  of  the 
assessment,  for  although  grading  may 
be  a  necessary  preparation  for  paving 
or  curbing  a  street,  yet  in  the  one  case 
the  expense  may  be  met  by  special  as- 
sessment, in  the  other  it  may  not. 
Such  are  the  provisions  of  the  charter. 
Green  v.  Ward,  82  Va.  324. 

The  7th  section  of  the  charter  of  the 
city  of  Lynchburg  provides  that  local 
assessments  may  be  levied  whenever 
any  new  street  shall  be  opened,  or 
street  graded  or  paved.  Davis  v. 
Lynchburg,  84  Va.  861,  6  S.  E.  230. 

Section  7,  ch.  3,  of  the  charter  of  the 
city  of  Roanoke,  provides  that  assess- 
ments may  be  laid  upon  abutting  and 
benefited  property,  whenever  any  new 
street  shall  be  laid  out,  or  street  paved 
or  graded.  Asberry  v.  Roanoke,  91 
Va.   562,  22   S,   E.   360. 

The  charter  of  the  city  of  Richmond 
provides  that  whenever  a  new  street 
shall  be  laid  out,  a  street  graded  or 
paved,  the  city  council  may  determine 
what  portion  if  any  of  the  expenses 
thereof  ought  to  be  paid  from  the  pub- 
lic treasury  of  the  city,  and  what  por- 
tion by  the  owners  of  the  real  estate 
benefited,  or  may  order  and  direct  that 
the  whole  expense  be  assessed  upon 
the  owners  of  real  estate  benefited 
thereby.  Sands  v.  Richmond,  31  Gratt. 
571,  31  Am.  Rep.  742. 

(8)  Early  Acts. 
A  private  act  of  assembly  passed  in 


January,  1813,  providing  for  paving  the 
streets  of  Petersburg  (see  sessions 
acts,  1812-13,  ch.  74,  p.  103),  provided 
that  the  common  hall  might  cause  any 
street  or  square  in  the  town  to  be 
properly  paved,  and  the  expense  ap- 
portioned between  the  town  and  the 
abutting  lot  owners.  Boiling  v.  Stokes, 
2   Leigh   178. 

An  early  act  of  assembly  empowered 
the  court  of  Norfolk  borough,  to  cause 
any  street,  or  part  of  a  street,  in  Nor- 
folk to  be  paved,  the  expense  of  which 
was  to  be  levied  upon  the  individual 
proprietors  of  the  lots  on  the  streets 
so  paved.  Moseley  v.  Boush,  4  Rand. 
392. 

d.  Sidewalks,  Walkways  or  Footways. 
(1)  Present  Provisions. 

A  city  or  town  may  impose  a  tax  or 
assessment  upon  abutting  landowners 
for  making  and  improving  the  walk- 
ways upon  then  existing  streets.  Va. 
Const,  1902,  art.  13,  §  170;  Va.  Code. 
1904,  §  1041a;  Hicks  v.  Bristol,  102  Va. 
861,  46  S.  E.  1001. 

In  Parkersburg  v.  Tavenner,  42  W. 
Va.  486,  26  S.  E.  179.  the  court  said: 
"It  is  a  very  late  day  in  the  history  of 
our  jurisprudence  to  insist  that  the 
doctrine  of  local  assessments  for  local 
improvements  is  inequitable  or  uncon- 
stitutional, for,  as  has  been  well  said, 
it  is  now  as  firmly  established  as  any 
other  doctrine  of  American  law.  In- 
habitants of  Palmyra  v.  Morton,  25 
Mo.  593;  Dill.  Mun.  Corp.  §  752.  This 
court  recognized  and  adhered  to  the 
general  doctrine  on  the  subject,  in  so 
far  as  the  paving  of  sidewalks  was 
concerned,  in  the  case  of  Wilson  v, 
Philippi,  39  W.  Va.  75,  19  S.  E.  553. 
It  is  true  that  it  is  said  in  that  opinion 
that:  *In  pavng  the  sidewalks  after  the 
grading  is  finished  there  can  be  little 
difficulty  in  apportioning  the  expense 
in  an  equal  and  uniform  manner  be- 
tween the  abutting  lot  owners;  while 
in  grading  and  paving  the  street,  where 
the  ground  is  uneven,  and  fills  are 
required,  it  may  often  occur  that  the 


Special  Assessments 


437 


expense  of  grading  in  front  of  one  lot 
far  exceeds  that  of  grading  in  front  of 
the  adjoining  lots,  which  would  ren- 
der the  proper  apportionment  of  the 
expense  between  the  lot  owners  un- 
certain and  difficult;'  and  that  this  lan- 
guage has  been  received  as  an  intima- 
tion that  this  court  would  establish  a 
different  doctrine  as  to  the  paving  of 
streets  and  sidewalks.  But  an  analysis 
of  the  language  will  show  that  the  dis- 
tinction between  the  two  does  not  refer 
to  the  paving,  but  to  the  grading 
solely;  for,  after  a  street  is  graded, 
what  difference  does  it  make  whether 
the  lot  owner  is  required  to  pave  it  for 
ten  feet,  and  call  it  a  sidewalk  or 
twenty  feet,  and  call  it  a  street.  The 
proportionate  expense  to  all  the  abut- 
ting property  owners  is  just  the  same, 
and  is  regulated  according  to  the  num- 
ber of  square  yards  involved." 

(2)  Charter  Provisions. 

The  provision  of  the  charter  of  the 
city  of  Bristol,  authorizing  sidewalks 
and  gutters  along  any  street  to  be 
paved  or  improved  at  cost  of  abutting 
owners,  does  not  authorize  the  city  to 
impose  by  ordinance,  upon  such  own- 
ers, the  burden  of  paving  the  entire 
width  of  the  street  in  front  of  their  re- 
spective properties.  Charter,  §  24. 
McCrowell  v.  Bristol,  89  Va.  652,  16 
S.   E.   867. 

In  no  just  sense  can  it  be  said  that 
an  ordinance  of  a  city  council,  author- 
izing local  assessments  to  defray  the 
expense  of  paving  a  street,  is  clearly 
withim  the  power  conferred  by  the 
charter  of  such  city  to  pave  or  other- 
wise improve  sidewalks  and  gutters, 
and  to  levy  and  collect  local  assess- 
ments to  pay  for  such  improvements. 
It  is  true  that  a  sidewalk  along  a  public 
street  is  part  of  the  street,  and  by  a 
somewhat  strained  construction  it 
might  be  said  that  a  requirement  to 
pave  a  street  would  include  the  side- 
walks; but  the  converse  of  the  propo- 
sition is  by  no  means  true,  as  the  side- 
walk, in  no  possible  sense,  can  be  said 


to  include  the  street  proper.  Mc- 
Crowell V.  Bristol,  89  Va.  652,  16  S.  E. 
867. 

The  24th  section  of  the  city  charter 
— the  only  section  in  respect  to  streets 
and  street  improvements — is  as  fol- 
lows: "The  council  shall  have  power 
and  authority,  whenever  they  deem  it 
expedient,  to  establish  new  streets,  to 
extend  and  alter  any  street  that  has 
been,  or  may  hereafter  be,  established; 
to  have  the  sidewalks  and  gutters  along 
any  street  within  said  city,  such  width 
as  they  may  prescribe,  properly  paved 
or  otherwise  improved,  repaired  and  al- 
tered, at  the  proper  cost  and  expense  of 
the  owners  of  the  land  or  lots,  along  the 
fronts  or  sides  of  which  such  side- 
walks or  improvements  may  extend, 
and  to  levy  and  collect  such  local  as- 
sessments on  each  of  such  lot  or  pieces 
of  land  as  may  be  necessary  to  pay  for 
said  improvements,  said  assessments 
to  be  collected  in  the  same  manner  as 
other  taxes  are  collected."  McCrowell 
V.  Bristol,  89  Va.  652,  16  S.  E.  867. 

By  the  first  clause  of  this  sectif  n  of 
the  charter,  power  and  authority  is 
conferred  upon  the  council,  when  it 
shall  deem  it  expedient  to  do  so,  "to 
establish  new  streets,  to  extend  and 
alter  any  street  that  has  been,  or  may 
hereafter  be,  established."  By  this 
clause  no  power  and  authority  is  con- 
ferred upon  the  council  to  levy  and 
collect  local  assessments  to  defray  the 
cost  and  expense  of  the  improvements 
therein  mentioned,  and  any  such  as- 
sessment would  be  held  illegal  and 
void  for  want  of  such  power  and  au- 
thority. But,  having  conferred  by  said 
first  clause  the  power  and  -authority  to 
establish  new  streets,  and  to  exte'iJ 
and  alter  any  street  that  has  been,  or 
may  hereafter  be,  established,  the  said 
24th  section  of  the  charter,  by  the  sec- 
ond clause  thereof,  proceeds,  after  a 
semicolon,  to  confer  separate  and  dis- 
tinct power  and  authority  upon  said 
council  in  respect  to  sidewalks  and 
gutters — that  is,  "to  have  the  sidewalks 
and    gutters    along    any    street    within 
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said  city,  such  width  as  they  may  pre- 
scribe, properly  paved  or  otherwise 
improved,  repaired,  and  altered,  at  the 
proper  cost  and  expense  of  the  owners 
of  the  lands  or  lots  along  the  fronts 
or  sides  of  which  such  sidewalks  or 
improvements  may  extend,  and  to  levy 
and  collect  such  local  assessments  on 
each  of  such  lots  or  pieces  of  land 
as  may  be  necessary  to  pay  for  said 
improvements,"  etc.  McCrowell  v. 
Bristol,  89  Va.  652,  16  S.  E.  867. 

Obviously,  this  second  clause  of  said 
24th  section  of  the  charter  is  confined 
to  sidewalks  and  gutters,  and,  in  un- 
mistakable terms,  confers  upon  the 
council  of  said  city,  power  and  author- 
ity to  prescribe  the  width  of  sidewalks 
and  gutters  along  any  street  within 
said  city,  and  to  have  such  sidewalks 
and  gutters  properly  paved,  repaired, 
altered  or  otherwise  improved,  at  the 
cost  of  the  abutting  owners,  and  to 
levy  and  collect  such  local  assessments 
on  each  of  such  lots  or  pieces  of  land 
as  may  be  necessary  to  pay  for  such 
improvements.  By  this  clause,  which 
plainly  limits  and  restricts  the  power 
9f  the  council,  as  respects  levying  and  ' 
collecting  local  assessments,  to  paving 
or  otherwise  improving  sidewalks  and 
gutters,  no  power  or  authority  is  con- 
ferred upon  the  council  to  levy  and 
collect  local  assessments  for  the  con- 
struction of  the  improvements  men- 
tioned in  the  first  clause  of  said  sec- 
tion of  the  charter,  and  any  attempt 
t«  exercise  such  power  is  illegal  and 
void  for  want  of  authority.  McCrowell 
V,  Bristol,  89  Va.  652,  16  S.  E.  867. 

The  city  council  of  Richmond  has 
authority  under  its  charter  and  the 
constitution  of  Virginia  to  require  the 
owner  of  a  lot  upon  a  street  which  has 
been  graded^  paved  and  guttered  by  the 
city  to  pave  the  sidewalk  in  front  of 
his  lot,  and  when  it  is  at  the  corner 
of  a  street,  to  pave  the  sidewalk  on  the 
side  of  the  lot.  And  if  the  owner  does 
not  have  the  work  done  within  the 
time  prescribed  by  the  ordinance,  the 
city  may  have  h  done  and  collect  the 


money  from  him.  Sands  v.  Richmond, 
31  Gratt.  571,  31  Am.  Rep.  742.  See 
also,  Wilson  v.  Philippi,  39  W.  Va.  75, 
19  S.  E.  553. 

The  owner  is  supposed  to  be  pecul- 
iarly interested  in  and  benefited  by  the 
sidewalk  in  front  of  his  lot,  but  in  the 
street  he  is  generally  interested  along 
with  other  citizens.  Whether  this  dis- 
tinction be  sound  in  principle  or  not 
it  is  needless  to  inquire.  It  is  sus- 
tained by  very  respectable  authorities. 
Sands  v,  Richmond,  31  Gratt.  571,  31 
Am.  Rep.  742.  See  also,  Wilson  v. 
Philippi,  39  W.  Va.  75,  19  S.  E.  553. 

In  Goddard,  petitioner,  16  Pick.  R. 
504,  a  leading  case  recognized  as  au- 
thority, the  court  say:  "Although  the 
sidewalk  is  part  of  the  public  street, 
and  the  public  have  an  easement  in  it, 
yet  the  adjacent  occupant  often  is  the 
owner  of  the  fee,  and  generally  has 
some  peculiar  interest  in  it  and  benefit 
from  it  distinct  from  that  which  he  en- 
joys in  common  with  the  rest  of  the 
community.  He  has  this  interest  and 
benefit  often  in  accommodating  his 
cellar  door  and  steps,  a  passage  for 
fuel,  and  the  passage  to  and  from  his 
own  house  to  the  street.  To  some  pur- 
pose, therefore,  it  is  denominated  his 
sidewalk."  Sands  v.  Richmond,  31 
Gratt.  571,  31  Am.  Rep.  742. 

In  Woodbridge  v,  Detroit,  9  Mich. 
R.  274,  310,  Judge  Christiancy,  while 
maintaining  with  great  ability  the  in- 
validity of  an  assessment  upon  the 
owner  to  defray  the  expense  of  grad- 
ing and  paving  the  street  adjacent  to 
his  property,  partly  upon  the  ground 
that  such  an  improvement  is  for  the 
public  benefit,  and  the  owner  is  enti- 
tled to  no  peculiar  use  of  the  street 
not  common  to  the, public,  concedes 
that  the  same  rule  does  not  apply  to 
an  assessment  for  the  purpose  of  pav- 
ing the  sidewalk,  in  which  the  adjoin- 
ing owner  is  recognized  as  having  a 
peculiar  interest  and  benefit  distinct 
from  .that  which  he  enjoys  in  common 
with  the  rest  of  the  community. 
Sands  v.   Richmond,  31   Gratt.   571,  31 
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Am.    Rep.    742.      See    also,    Wilson   v. 
Philippi,  39  W.  Va.  75,  19  S.  E.  553. 

«.  AUeys. 

A  city  or  town  may  impose  a  tax  or 
assessment  upon  abutting  landowners 
for  improving  and  paving  then  exist- 
ing alleys.  Va.  Const.,  1902,  art.  13,  § 
170;  Va.  Code,  1904,  §  1041a;  Hicks  v. 
Bristol,  102  Va.  861,  46  S.  E.  1001. 

f .  Culverts. 

It  is  provided  in  several  of  the  char- 
ters of  the  cities  of  the  state,  that  the 
city  council  may  levy  local  assessments 
to  defray  the  expenses  incurred  in  the 
building  of  any  culvert.  Norfolk  v. 
Young,  97  Va.  728  34  S.  E.  886;  Davis 
7'.  Lynchburg,  84  Va.  861,  6  S.  E.  230; 
.\sberry  v.  Roanoke;  91  Va.  562,  22  S. 
K.  360;  Danville  v.  Shelton,  76  Va.  325. 

S.  Gutters. 

By  the  24th  section  of  the  charter  of 
the  city  of  Bristol,  the  council  was  au- 
thorized to  have  the  sidewalks  and 
Sautters  along  any  street  within  said 
city,  such  width  as  they  may  prescribe, 
properly  paved  or  otherwise  made,  re- 
paired and  altered,  at  the  proper  cost 
and  expense  of  the  owners  of  the  lands 
or  lots  along  the  fronts  or  sides  of 
ivhich  such  sidewalks  or  improvements 
may  extend.  McCrowell  v.  Bristol,  89 
Va.  652,  16  S.  E.  867.  See  ante,  "Side- 
walks, Walkways  or  Footways,"  II, 
C,  2,  d. 

Under  its  charter  (acts,  1901,  ch. 
151,  p.  420),  the  city  of  Elkins  has  no 
authority  to  collect  the  whole  or  any 
part  of  the  cost  of  public  sewers  placed 
by  it  in  its  streets  and  alleys,  from  the* 
abutting  owners,  by  a  levy  of  a  special 
tax  or  assessment  against  them.  Cain 
V.  Elkins,  57  W.  Va.  9,  49  S.  E.  898. 

h.  Sewers. 

A  city  or  town  may  impose  a  tax  or 
assessment  upon  abutting  landowners, 
for  either  the  construction  or  for  the 
use  of  sewers.  Va.  Const.,  1902,  art 
13,  i  170;  Va.  Code,  1904,  §  1041a; 
Hicks  V.  Bristol,  102  Va.  861,  46  S.  E. 
1001. 


Section  7,  ch.  3  of  the  charter  of  the 
city  of  Roanoke  provides  that  assess* 
ments  may  be  levied  upon  property 
abutting  and  benefited,  whenever  any 
sewer  is  built.  Asberry  v.  Roanoke» 
91  Va.   562,  22   S.   E.   360. 

L  Waterworks. 

The  provisions  of  the  charter  ol 
Lynchburg,  empowering  the  council, 
when  water  mains  are  laid  in  the  street, 
to  levy  an  annual  special  assessment 
on  the  real  estate  on  both  sides  of 
such  street  to  meet  the  expenses  of 
the  waterworks,  and  further  authoriz- 
ing it  to  exempt  from  such  assessment 
any  property  to  which  water  is  sup- 
plied and  water  rates  charged,  are  not 
repugnant  to  the  first  and  third  sec- 
tions of  article  ten  of  the  state  consti* 
tution.  Richmond,  etc.,  Co.  v.  Lynch- 
burg, 81  Va.  473.  See  ante,  "Provi- 
sion in  Regard  to  Waterworks,"  II, 
B,  3,  c,  (1),  (b);  post,  "Exemption 
from  Assessment,"   III,  B,  5. 

III.  Property  Subject  to 
Assessment. 

A.  IN  GENERAL. 

Whether  the  expense  of  making  lo- 
cal improvements  shall  be  paid  out  of 
the  general  treasury,  or  be  assessed 
upon  the  abutting  property  or  other 
property  specially  benefited,  and,  if  in 
the  latter  mode,  whether  the  assessment 
shall  be  upon  all  property  found  to  be 
benefited,  or  alone  upon  the  abutters, 
is,  according  to  the  weight  of  author- 
ity, considered  to  be  a  question  of  leg- 
islative expediency,  unless  there  is 
some  special  restraining  constitutional 
provision  on  the  subject.  Dill,  on 
Municipal  Corporations,  vol.  2,  §  752» 
4th  Ed.  Wilson  v.  Philippi,  39  W.  Va, 
75,  19  S.  E.  553. 

It  is  the  property,  primarily,  that  is 
taxed  for  local  improvements,  not  the 
individual.  Richmond  v.  Williams,  lOa 
Va.  733,  44  S.  E.  844;  Asberry  v.  Roa- 
noke, 91  Va.  562,  22  S.  E.  360,  42  L. 
R.   A.   636. 
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B.   REAL   ESTATE. 
1.   In  General. 

Special  assessments  for  street  im- 
provements are  chargeable  on  real  es- 
tate only.  Green  v.  Ward,  82  Va.  324; 
McCrowell  v.  Bristol,  89  Va.  652.  16 
S.  E.  867;  Danville  v.  Shelton,  76  Va. 
325. 

The  burden  of  special  assessments 
is  placed  on  real  estate  alone,  which, 
unlike  personalty,  being  immovable  in 
its  nature,  is  more  peculiarly  and  per- 
manently benefited.  This  is  well  set- 
tled. Richmond  etc.,  R.  Co.  v.  Lynch- 
burg, 81  Va.  473. 

8.  What  Interest  in  Land  Assessed. 

A  proceeding  to  charge  land  with 
the  cost  of  local  improvements  to  the 
extent  of  benefits  received  therefrom  is 
one  in  rem.  It  is  the  whole  interest  in 
the  land  that  is  assessed  for  the  im- 
provement, not  some  particular  estate 
therein.  The  improvement  is  for  the 
benefit  of  all  interests  in  the  land,  for 
that  of  the  lien  holder  as  well  as  that 
of  the  fee  owner.  Richmond  v.  Wil- 
liams,  102  Va.  733,  47  S.   E.   844. 

The  theory  in  respect  to  special  as- 
sessments for  local  improvements  is, 
that  the  property  charged  is  so  situate 
as  to  be  peculiarly  benefited,  and 
hence,  as  an  equivalent  of  its  enhanced 
value,  ought,  rather  than  the  public, 
to  bear  the  burden  of  such  improve- 
ments. But  property  of  the  owner  sit- 
uated elsewhere,  not  being  thus  af- 
fected, stands  on  the  same  footing  with 
the  property  of  all  other  citizens  of 
the  community,  and  ought  not,  there- 
fore, to  contribute  if  the  latter  does 
not.  Green  v.  Ward,  82  Va.  324;  Nor- 
folk V.  Ellis,  26  Gratt.  224;  Richmond 
V.  Lynchburg,  81  Va.  473. 

Upon  the  question  of  the  propriety 
and  legality  of  local  assessments  for 
local  improvements  upon  persons  and 
property  benefited,  Dillon  on  Munici- 
pal Corporations  (vol.  2,  4th  Ed.,  § 
752)  says:  "The  expense  of  making 
local  improvements,  such  as  grading 
and    paving    or    otherwise    improving 


streets  and  sidewalks,  constructing 
drains,  sewers,  and  the  like,  is  very 
generally  met,  in  whole  or  in  part,  by 
local  assessments  authorized  to  be 
made  upon  persons  or  property  bene- 
fited or  deemed  to  be  benefited."  Wil- 
son V,  Philippi,  39  W.  Va.  75,  19  S.  E. 
553. 

Section  7,  ch.  3,  of  the  charter  of 
the  city  of  Roanoke,  provided  that  for 
whatever  amount  the  council  shall  de- 
cide shall  be  paid  by  the  owners  of 
the  real  estate  bounding  or  abutting 
on  the  street,  or  benefited  by  any  im- 
provement, an  assessment  shall  be  lev- 
ied by  the  council  upon  the  property 
bounding  or  abutting,  or  benefited. 
Asberry  v.  Roanoke,  91  Va.  562,  22  S. 
E.    360. 

An  ordinance  or  resolution  of  a  city 
council,  directing  a  special  assessment 
for  local  improvements,  in  accordance 
with  or  not  in  excess  of  the  benefits 
derived  from  the  improvement,  opens 
up  the  whole  question  of  benefits  de- 
rived by  a  particular  piece  of  property, 
even  to  the  extent  of  denying  any  ben- 
efits whatever.  Adams  v.  Roanoke, 
102  Va.  53,  45  S.  E.  881. 

3.  As  Dependent  on  Benefits  Received. 

In  General. — The  right  to  make  spe- 
cial assessments  to  meet  the  expense 
of  local  public  improvements,  rests 
upon  the  principle  that  the  property 
assessed  is  peculiarly  benefited  by  the 
improvement;  and  therefore  the  legis- 
lature may  authorize  special  assess- 
ments to  be  made  upon  the  property 
within  the  corporation  that  is  specially 
benefited  by  the  improvement.  Adams 
V.  Roanoke,  102  Va.  53,  45  S.  E.  881; 
Sands  v.  Richmond,  31  Gratt.  571,  31 
Am.   Rep.  742. 

It  is  a  common  provision  of  the  mu- 
nicipal charters,  that  local  assessments 
shall  be  levied  upon  real  estate  bene- 
fited by  the  improvement.  Danville  v. 
Shelton,  76  Va.  325;  Adams  v.  Roa- 
noke, 102  Va.  53,  45  S.  E,  881;  Sands 
V.  Richmond,  31  Gratt.  571,  31  Am. 
Rep.  742;  Hicks  v.  Bristol,  102  Va.  861, 
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47  S.  E.  1001;  Norfolk  v.  Young,  97 
Va.  728,  34  S.  E.  886;  Davis  v,  Lynch- 
burg, 84  Va.  861,  6  S.  E.  230;  Asberry 
V.  Roanoke,  91  Va.  562,  22  S.  E.  360; 
Norfolk  V,  Chamberlain,  89  Va.  196, 
16  S.  E.  730;  Violett  v,  Alexandria,  92 
Va.  561,  23  S.  E.  909. 

Designation  of  Property  Benefited.— 
The  act  of  March  7,  1900  Ucts  of 
1899-1900,  p.  1147),  entitled  "an  act  to 
provide  for  local  assessments  in  cities 
and  towns,"  provides  that  the  council 
'shall  fix  and  determine  the  limits  of 
the  district  within  which  real  estate 
will,  in  its  opinion,  be  benefited"  by 
the  proposed  public  improvement.  Ad- 
ams V.  Roanoke,  102  Va.  53,  45  S.  E. 
881. 

4.  As  Dependent  on  Location. 

a.  Property  in  Cities  and  Towns. 
Except  in  cities  and  towns,  no  taxes 

or  assessments  for  local  public  im- 
•provements  shall  be  imposed  on  abut- 
ting landowners.  Va.  Const.,  1902,  art. 
13,  §  170. 

b.  Bounding  or  Abutting  Property. 

When  authorized  by  statute,  a  city 
may  levy  special  assessments  to  defray 
the  expense  of  public  improvements, 
upon  lots  and  lands  bounding  or  abut- 
ting on  said  improvements.  Asberry 
V.  Roanoke,  91  Va.  562,  22  S.  E.  360; 
Violett   V.    Alexandria,   92   Va.    561,   23 

5.  E.  909;  McCrowell  v,  Bristol,  89  Va. 
652,  16  S.  E.  867;  Hicks  v,  Bristol,  102 
Va.  861,  47  S.  E.  1001;  Richmond,  etc., 
R.  Co.  V.  Lynchburg,  81  Va.  473. 

Section  7,  ch.  3,  of  the  charter  of 
the  city  of  Roanoke,  provides  that  the 
assessment  shall  be  levied  upon  the 
property  bounding  or  abutting,  or  ben- 
efited. Asberry  v.  Roanoke,  91  Va. 
562,   22   S.   E.   360. 

c  Residue  of  Property  Taken  under 
Condemnation   Proceedings. 

See  the  title  EMINENT  DOMAIN, 
vol.   5,  p.   66. 

C.  owned  a  vacant  corner  lot,  front- 
ing 23   feet   on   Granby  street  and  39 


feet  on  Plume  street.  City  of  Norfolk 
proposed  to  widen  Plume  street  ten 
feet.  Abutting  landowners  refused  to 
sell.  Condemnation  proceedings  were 
resorted  to  under  the  charter,  corre- 
sponding to  Code,  1873,  ch.  56,  §§  6,  10. 
Commissioners  reported  that  of  C.'s  lot 
ten  feet  fronting  on  Granby  street, 
running  back  on  Plume  street  39  feet, 
must  be  taken,  and  that  he  was  enti- 
tled to  $1,200  for  the  land  taken,  and 
for  the  damages  to  the  residue  above 
the  peculiar  benefits.  City  accepted 
and  paid  the  estimate.  About  five 
months  later  the  city  assessed  a  tax  of 
$1,500  against  the  residue  for  the  pe- 
culiar benefits  or  betterments.  Held, 
under  its  charter  the  city  had  no  au- 
thority to  impose  any  such  burden. 
Norfolk  V.  Chamberlain,  89  Va.  196, 
16  S.  E.  730.  See  also,  Wilson  v.  Phil- 
ippi,  39  W.  Va.  75,  19  S.  E.  553. 

5.  Exemption  from  Assessment. 

The  provisions  of  the  charter  of  the 
city  of  Lynchburg  (acts,  1879-80,  p. 
112,  §  8),  empowering  the  council  when 
water  mains  are  laid  in  the  street,  to 
levy  an  annual  special  assessment  on 
the  real  estate  on  both  sides  of  such 
street  to  meet  the  expenses  of  the 
waterworks,  and  further  authorizing 
it  to  exempt  from  such  assessment  any 
property  to  which  water  is  supplied 
and  water  rates  charged,  are  not  re- 
pugnant to  §  3,  art.  10,  of  the  state 
constitution,  which  provides  as  follows: 
"The  legislature  may  exempt  all  prop- 
erty used  exclusively  for  state,  county, 
municipal,  benevolent,  charitable,  edu- 
cational and  religious  purposes."  Un- 
doubtedly, the  legislature  may  author- 
ize the  council  to  establish  water  rates, 
that  is,  the  prices  to  be  paid  by  con- 
sumers of  water  supplied  by  the  city, 
and  lots  thus  supplied  may  be  lawfully 
exempted  from  the  payment  of  another 
tax  in  the  shape  of  a  special  assess- 
ment. For  whether  a  tax  is  paid  in 
the  shape  of  a  water  rate,  or,  accord* 
ing  to  a  special  assessment,  it  is  in 
either  case,  a  presumed  equivalent  for 
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the  benefits  conferred  by  the  improve- 
ment in  question.  And  hence,  while 
property  which  is  supplied  with  water 
by  the  city;  may  be  exempted  from 
special  assessments,  it  still  bears  its 
supposed  share  of  the  burden  of  those 
improvements.  Although  inequalities 
may  sometimes  occur  in  the  working 
of  such  a  system,  yet  that  is  incident 
to  any  system  that  can  be  devised. 
Besides,  it  is  a  matter  confided  to  the 
legislature,  and  as  to  which  its  determi- 
nation is  conclusive,  unless  a  case 
should  arise  of  such  gross  inequality 
and  oppression  as  to  partake  rather  of 
the  nature  of  an  arbitrary  exaction 
than  a  tax.  Richmond,  etc.,  R.  Co.  v. 
Lynchburg,  81  Va.  473. 

"It  is  plain,  therefore,  that,  like  the 
<:onstitutional  provisions  already  re- 
ferred to,  the  further  provision  of  the 
constitution  also  relied  on  by  the  plain- 
tiff in  error,  which,  it  is  contended,  im- 
pliedly forbids  the  legislature  from  ex- 
-empting  any  property  from  taxation, 
except  such  as  is  'used  exclusively  for 
state,  county,  municipal,  benevolent, 
charitable,  educational  and  religious 
purposes,'  has  no  application  to  the 
present  case.  At  the  same  time,  it  may 
be  conceded  that,  independent  of  any 
express  constitutional  provision,  it  is 
not  competent  for  the  legislature, 
where  the  burden  is  common,  arbitra- 
rily to  exempt  from  taxation  the  prop- 
erty of  one  man  to  the  prejudice  of 
that  of  his  neighbor.  The  power  of 
taxing  and  the  duty  of  apportioning 
taxation  are  inseparable.  This  is  an 
•established  principle,  inherent  in  our 
system  of  government.  Cooley's 
Const.  Lim.  495."  Richmond,  etc.,  R. 
Co.  V,  Lynchburg,  81  Va.  473. 

It  has  often  been  held,  in  states  in 
which  churches  are  exempt  from  taxa- 
tion, that  such  exemption  does  not  ex- 
tend to  special  assessments  for  local 
improvements,  such  as  the  repairs  of 
streets  on  which  they  stand,  and  the 
like.  Cooley  on  Taxation,  147,  and 
cases  cited.  Richmond,  etc.,  R.  Co.  v, 
Lynchburg,  81  Va.  473. 


C.  PERSONAL  PROPERTY. 

The  provision  of  the  charter  of  the 
city  of  Bristol  authorizing  local  assess- 
ments, if  valid,  can  be  charged  only 
upon  the  abutting  property,  and  can 
not  be  levied  on  the  personal  property 
of  the  abutting  owners.  McCrowell  v. 
Bristol,  89  Va.  652,  16  S.  E.  867. 

**If  in  other  respects  the  proceedings 
had  been  regular  and  valid  yet  there 
was  no  authority  for  the  levy  on  the 
steam  engine  in  the  proceedings  men- 
tioned. The  property  thus  levied  on 
was  not,  and  had  never  been,  on  the 
abutting  lot  of  the  appellant,  and  was 
in  no  sense  a  part  of  such  property, 
or  subject  to  such  levy.  The  assess- 
ment, if  valid,  is,  by  §  24  of  the  city 
charter,  expressly  made  a  charge  upon 
the  lots  of  appellant  abutting  on  the 
improvement.  The  authority  conferred 
is  'to  levy  and  collect  such  local  as- 
sessments on  each  of  such  lots  or 
pieces  of  land  as  may  be  necessary  to 
pay  for  said  improvements.*  The  au- 
thority conferred  by  said  section — to 
collect  such  assessments  'in  the  same 
manner  as  other  taxes  are  collected' — 
by  no  means  makes  such  assessments 
a  personal  charge  upon  the  lot  owners 
and  their  property,  of  whatever  char- 
acter and  wherever  found  (if  within 
the  jurisdiction),  liable  to  levy  or  dis- 
tress." McCrowell  v.  Bristol,  89  Va. 
652,  16  S.  E.   867. 

"This  is  made  plain  by  the  fifty-fourth 
and  fifty-fifth  sections  of  said  city  char- 
ter, which  are  as  follows:  '54.  All  goods 
and  chattels  wheresoever  found, maybe 
distrained  and  sold  for  taxes  assessed 
and  due  thereon,  and  no  deed  of  trust 
or  mortgage  upon  goods  and  chattels 
shall  prevent  the  same  from  being  dis- 
trained and  sold  for  taxes  assessed 
against  the  grantor  in  such  deed.'  The 
assessment  in  the  present  case  was  not 
of  taxes  due  on  any  goods  and  chattels 
of  the  appellant,  but  was  an  assessment 
on  his  lots — ^his  real  estate — abutting 
on  the  improvement.  Then  comes  the* 
fifty-fifth  section,  in  respect  to 
subjecting    real    estate     to    taxes   as- 
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sessed  thereon,  which  is  as  fol- 
lows: *55.  There  shall  be  a  lien 
on  real  estate  for  the  city  taxes 
as  assessed  thereon,  from  the  com- 
mencement of  the  year  from  which 
they  were  assessed.  The  council  may 
require  real  estate  in  the  city,  delin- 
quent for  the  nonpayment  of  taxes,  to 
be  sold  for  said  taxes,  with  interest 
thereon  at  the  rate  of  ten  per  centum, 
and  such  per  centum  as  the  council 
may  prescribe  for  charges.  Such  real 
estate  shall  be  sold,  and  may  be  re- 
deemed in  the  manner  prescribed  by 
law.*"  McCrowell  v.  Bristol,  89  Va. 
652,  16  S.  E.  867. 

"These  sections  are  too  plain  to  need 
explanation.  But,  independently  of 
them,  the  point  is  ruled  by  the  deci- 
sion of  this  court  in  Green  v.  Ward, 
82  Va.  324,  where,  in  deciding  a  sim- 
ilar question,  which  arose  under  the 
charter  of  the  city  of  Alexandria, 
Lewis,  P.,  says:  'In  no  case,  there- 
fore, can  such  an  assessment  be  held 
a  personal  charge,  except  where  plainly 
permitted  by  legislative  authority;  and 
there  is  no  such  authority  in  the  pres- 
ent case.  The  20th  section  of  the  char- 
ter empowers  the  collecting  officers  of 
the  city  to  distrain  for  taxes  and  levies 
due  the  city;  but  its  language  does  not 
apply  to  special  assessments  for  street 
improvements,  which  are  chargeable 
on  real  estate  only.  A  similar  question 
arose,  and  was  decided  in  the  same 
way,  in  Neenan  v.  Smith,  50  Mo.  525. 
It  is  true  that  to  make  an  assessment 
for  street  improvements  a  personal 
charge,  and  to  collect  it  in  the  same 
way  that  ordinary  taxes  are  collected, 
would  be  a  more  expeditious,  and,  for 
the  city,  a  more  desirable  mode  of  col- 
lecting the  tax  than  to  enforce  the  lien 
of  the  assessment  by  a  sale  of  the  prop- 
erty. But  the  question  here  is  one,  not 
of  convenience,  but  of  municipal  au- 
thority; and,  since  the  power  con- 
tended for  has  not  been  granted,  it 
follows  that  the  assessment  in  question 
is  void.'"  McCrowell  v.  Bristol,  89  Va. 
652,  16  S.  E.  867. 


IV.  Personal  Liability  of  Prop- 
erty Owners. 

A.  IN  GENERAL. 

Section  7,  ch.  3,  of  the  charter  of 
the  city  of  Roanoke,  provides  that  an 
assessment  for  local  improvements 
shall  be  a  lien  upon  the  property  upon 
which  it  is  assessed  from  the  date  of 
such  assessment,  and  shall  be  a  per- 
sonal debt  of  the  owner  of  the  prop- 
erty. Asberry  v.  Roanoke,  91  Va.  562, 
22  S.  E.  360. 

An  act  of  the  general  assembly  which 
empowers  the  council  of  a  city  to  de- 
termine what  portion,  if  any,  of  certain 
street  improvements  shall  be  paid  by 
the  owners  of  the  real  estate  benefited 
thereby,  or  bounding  and  abutting  on 
said  streets,  and  to  assess  the  same  by 
the  front  foot,  and  which  declares  that 
the  assessment  thus  made  shall  consti- 
tute a  lien  on  the  property,  "and  shall 
also  be  a  personal  debt  of  the  owner 
of  the  property,"  authorizes  a  system 
of  taxation  which,  in  so  far  as  it  makes 
<»uch  assessment  the  personal  debt  of  < 
the  owner  of  the  property,  is  not  equal 
and  uniform,  and  is  in  conflict  with  § 
1,  art.  10,  of  the  constitution  of  the 
state,  and  is  therefore,  in  this  respect, 
void.  Asberry  v.  Roanoke,  91  Va.  562, 
22  S.  £.  360. 

The  14th  section  of  the  charter  of 
the  city  of  Alexandria  gives  the  city 
council  power  to  pave,  make  and  re- 
pair the  streets  and  highways,  and  in 
general  terms  empower  it  to  raise 
money,  or  taxes,  for  municipal  pur- 
poses. By  the  33d  section,  however, 
specific  provision  is  made  for  paving 
and  curbing  the  streets  as  follows: 
"The  city  council  shall  have  power  to 
specially  tax  a  lot  adjoining  a  .street 
on  which  paving  is  done  or  curbstone 
put  down  (whether  on  the  sidewalk  or 
carriage  way),  not  exceeding  two- 
thirds  of  the  expense  of  the  curbstone 
or  paving  on  that  half  of  the  street 
opposite  such  lot."  Acts,  1870-1871,  p. 
132;  acts,  1876-1877,  p.  158.  This  sec- 
tion does   not   authorize   a   special   as- 
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sessmcnt  against  the  owners  of  the 
property  personally,  but  empowers  the 
city  to  tax  the  lots  adjoining  a  street 
in  which  paving  is  done  or  curbstone 
is  put  down.  No  other  plan  of  a  spe- 
cial assessment  to  meet  the  expense  of 
such  improvements  is  prescribed  or 
authorized.  And  so  the  power  to  tax 
is  derived  from  the  charter  alone, 
which  follows  that  the  power  must  be 
exercised,  if  at  all,  in  strict  conformity 
with  the  provisions  of  the  charter. 
Green  v.  Ward,  82  Va.  324. 

"Accordingly,  the  legislature  has  not 
seen  fit  to  authorize  a  special  assess- 
ment for  street  improvements  in  the 
city  of  Alexandria  to  be  made  a  per- 
sonal charge  against  the  owner  of 
property  taxable  for  such  purposes, 
and  to  do  so  would,  in  many  cases,  be 
productive  of  hardship  and  injustice; 
as,  for  example,  where  property  is  sold 
as  delinquent,  and  brings  less  than  the 
tax  assessed  upon  it.  In  such  a  case, 
to  hold  the  owner  liable  for  the  de- 
ficiency, after  exhausting  his  property 
•  supposed  to  be  rendered  more  valuable 
by  the  improvement,  would  be  not 
only  unjust,  but  violative  of  the  prin- 
ciple upon  which  such  assessments  are 
made.  Cooley  on  Taxation,  ch.  20,  p. 
472.  In  no  case,  therefore,  can  such  an 
assessment  be  held  a  personal  charge, 
except  where  plainly  permitted  by  leg- 
islative authority,  and  there  is  no  such 
authority  in  the  present  case."  Green 
V.  Ward,  82  Va.  324.  See  also,  Mc- 
Crowell  V,  Bristol,  89  Va.  652,  16  S.  E. 
867. 

New  Question  in  Virginia. — "The 
question  of  perosnal  liability  for  local 
assessments  is  a  new  one  in  Virginia; 
in  fact,  it  has  been  raised  and  discussed 
in  but  few  of  the  states  of  the  union, 
and  is  considered  as  not  well  settled 
even  in  those  states.  24  Amer.  &  Eng. 
Ency.  Law,  77.  It  is  argued  by  the 
learned  counsel  for  the  city  of  Roanoke 
that  by  inference  to  be  drawn  from  the 
opinion  of  this  court,  by  Lewis,  P.,  in 
Green  v.  Ward,  82  Va.  324,  the  court 
has  determined  that,  where  the  charter 


of  a  city  plainly  permits  the  assess- 
ments for  local  improvements  to 
be  made  a  personal  charge  upon  the 
abutting  lot  owner,  the  authority  to  do 
so  can  not  be  questioned;  but  we  do 
not  understand  that  such  an  inference 
can  be  rightly  drawn  from  that  de- 
j  cision.  The  only  language  used  by  the 
i  learned  judge,  in  the  opinion  delivered 
I  in  that  case,  tending  to  warrant  this  in- 
ference is:  'In  no  case,  therefore, 
can  such  an  assessment  be  held  a  per- 
sonal charge,  except  where  plainly  per- 
mitted by  legislative  authority  and 
there  is  no  such  authority  in  the  pres- 
ent case;'  that  is  to  say,  that  the  char- 
ter of  the  city  of  Alexandria,  under 
which  the  case  then  under  considera- 
tion arose,  did  not  confer  the  authority. 
But  just  preceding  the  language  of 
Lewis,  P.,  quoted,  he  clearly  indicates 
that  such  a  provision  in  the  charter 
would  have  met  with  little  favor  with 
the  court,  and  would  have  been  re- 
garded as  productive  of  hardship  and 
injustice,  and  violative  of  the  principle 
upon  which  local  assessments  are 
made."  Asberry  v.  Roanoke,  91  Va. 
562,  22  S.  E.  360. 

It  is  furthermore  argued  in  support 
of  this  provision  of  the  charter  of  Roa- 
noke, that  the  right  conferred  to  en- 
force the  local  assessments  made  in 
that  city  for  improving  the  streets, 
against  the  abutting  lot  owner,  as  a 
personal  charge  or  debt,  is  only  an  ad- 
ditional, convenient,  or  more  expedi- 
tious remedy  for  the  collection  of  such 
assessments.  Can  such  a  contention 
be  maintained,  and  is  this  the  only 
effect  of  that  provision  in  the  charter? 
We  think  not.  In  our  opinion,  when 
the  legislative  act  authorizes  the  au- 
thorities of  the  city  to  create  a  per- 
sonal charge,  or  debt,  against  an  abut- 
ting lot  owner,  for  the  assessment  lev- 
ied upon  his  property  for  the  entire 
cost  of  improvements  to  the  street  in 
front  thereof,  the  theory,  and  the  only 
theory,  upon  which  the  assessment  can 
be  upheld,  if  at  all,  is  abandoned,  and 
the  act  at  once  authorizes  a  system  of 
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taxation,  for  city  or  local  purposes, 
that  is  unequal  and  without  uniformity, 
as  required  by  §  1,  art.  10,  of  the  con- 
stitution of  Virginia.  Asberry  v.  Roa- 
noke, 91  Va.  562,  22  S.  E.  360. 

"These  assessments  are  not  founded 
upon  any  idea  of  revenue,  but  upon 
the  theory  of  benefits  conferred  by 
such  improvements  upon  the  adjacent 
lots."  Norfolk  V.  Ellis,  26  Gratt.  224, 
227.  Strike  out  the  element  of  benefit 
^nd  a  special  assessment  loses  its 
foundation.  Elliott  on  Roads  and 
Streets,  405.  So  long  as  the  lot  owner 
is  the  recipient  of  benefit  to  his  prop- 
erty by  improvements  to  the  streets, 
over  and  above  the  general  benefits  to 
all  property  owners  in  the  vicinity,  the 
theory  of  benefits  may  be  considered 
as  maintained,  as  he  bears  no  greater 
burden  than  other  taxpayers  simi- 
liarly  situated;  but  when  an  act  of  the 
legislature  undertakes  to  confer  upon 
the  authorities  of  a  city  power  to  place 
him  in  any  worse  position,  such  an  act 
must  be  held  as  unconstitutional  and 
inoperative.  Hares'  Amer.  Con.  LaW. 
1291.  Asberry  v,  Roanoke,  91  Va.  562, 
22  S.  E.'  360. 

Distinguished  from  Ordinary  Taxes. 
— In  the  case  of  ordinary  taxes,  no 
sufficient  reason  exists  why  those  on 
land  should  not  be  made  a  personal 
charge  against  the  owner,  if  he  is  a 
resident  and  has  the  usual  opportunity 
to  be  heard.  The  taxes  are  not  so 
much  assessed  in  respect  to  the  par- 
ticular land,  as  the  value  of  the  par- 
ticular land  is  taken  as  the  measure  of 
the  owner's  duty  to  the  state.  He  is 
not  taxed  in  consideration  of  state  pro- 
tection to  that  particular  item  of  prop- 
erty, but  he  is  taxed  for  the  general 
protection  which  the  state  affords  to 
his  life,  his  liberty,  his  family  and 
social  relations,  his  property  and  the 
various  privileges  the  law  grants  to 
liim.  If  the  tax  measured  by  the  prop- 
erty should,  in  its  enforcement,  take 
from  him  more  than  that  property  is 
worth,  it  would  not  follow  that  the 
state    had    taken    beyond    the    equiva- 


lent rendered.  Indeed,  the  contrary 
would  be  almost  certainly  the  fact. 
It  is  different  in  a  case  of  an  assess- 
ment made  upon  the  basis  of  a  benefit 
Such  an  assessment  regards  nothing 
but  the  benefits  to  be  conferred  upon 
the  particular  estate.  The  levy  is 
made  on  the  supposition  that  that 
estate,  having  received  the  benefits  of 
a  public  improvement,  ought  to  relieve 
the  public  from  the  expense  of  making 
them.  In  such  a  case,  if  the  owner  can 
have  his  land  taken  from  him  for  a 
supposed  benefit  to  the  land,  which,  if 
the  land  is  sold  for  the  tax,  it  is  con- 
clusively shown  he  had  not  received, 
and  he  then  be  held  liable  for  the 
deficiency  in  the  assessment,  the  injus- 
tice— not  to  say  the  tyranny — is  mani- 
fest. But  such  a  case  is  liable  to  occur 
if  assessments  are  made  a  personal 
charge;  and  cases  like  it  in  principle, 
though  less  extreme  in  the  injury  they 
I  inflict,  are  certain  to  occur.  Cooley  on 
Taxation,  471,  472.  Asberry  v.  Roa- 
noke, 91  Va.  562,  22  S.  E.  360. 

In  Borroughs  on  Taxation,  475,  the 
author  says:  "If  there  be  a  personal 
assessment,  or  the  owner  can  be  made 
personally  liable  for  the  tax  thus  im- 
posed, then  we  have  a  remarkable  re- 
sult, that,  for  a  tax  which  is  imposed 
upon  a  lot  of  land,  upon  the  theory 
that  its  pecuniary  value  is  increased  by 
the  improvement,  the  lot  may  be  sold, 
and  if  there  is  a  deficiency,  the  owner 
may  be  required  to  pay  it;  or  in  other 
words,  for  the  benefit  conferred  on  the 
property,  the  property  may  be  con- 
fiscated, and  the  owner,  for  the  priv- 
ilege of  having  it  confiscated,  may  be 
required  to  pay  a  tax  into  the  treas- 
ury of  the  city."  Asberry  v.  Roanoke, 
91  Va.  562,  22  S.  E.  360. 

B.  EARLY  ACTS, 
1.  In  General. 

A  private  act  of  assembly  passed  in 
January,  1813,  providing  for  paving  the 
streets  of  Petersburg  (see  sessions 
acts,  1812-13,  ch.  74,  p.  103),  did  not 
impose  a  charge  on  the  lot  or  lots,  but 
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on  the  person  of  the  proprietor  or  pro- 
prietors, having  no  reference  to  the 
value  of  the  lot,  but  to  its  front  on  the 
street.  Boiling  v,  Stokes,  2  Leigh 
178. 

The  act  of  assembly  authorizing  an 
assessment  for  paving  the  streets  of 
Norfolk,  does  not  impose  a  lien  upon 
the  lots  in  the  borrough,  for  the  pay- 
ment of  the  assessment,  but  gives  a 
personal  remedy  only,  against  the  free- 
holders in  possession,  and  not 
against  reversioners  and  remaindermen. 
Moseley  v.  Boush,  4  Rand.  392. 

"One  of  the  grounds  upon  which  the 
appellant  insists  that  a  court  of  equity 
has  jurisdiction  in  this  case,  is,  that  the 
act  imposes  a  lien  upon  the  lot  itself, 
for  the  payment  of  the  assessment; 
and  that  this  creates  an  equity  between 
the  tenant  for  life  and  remainderman, 
to  contribute  ratably  to  the  discharge 
of  this  lien.  If  this  were  true,  the  court 
would  have  an  unquestionable  jurisdic- 
tion to  enforce  the  lien,  and  to  compel 
contribution.  There  is  not,  however, 
a  single  provision  of  the  act,  which 
countenances  the  idea  that  it  was  in- 
tended to  subject  the  lot  itself  to  a 
lien  for  the  payment  of  the  assessment. 
On  the  contrary,  all  the  provisions  of 
the  act  show  that  it  was  intended  to 
impose  nothing  but  a  personal  liability 
upon  the  person,  whoever  it  might  be, 
liable  to  the  payment  of  the  sum  as- 
sessed. It  subjects  his  property  to  dis- 
tress and  sale,  as  for  public  taxes. 
This  extends  only  to  personal  prop- 
erty; and  if  he  has  no  property  liable 
to  distress,  then  it  subjects  him  to  a 
personal  Judgment  on  motion;  and 
these  are  the  only  remedies  provided 
by  the  act.  There  was,  therefore,  no 
lien  on  the  lot;  nor  could  any  moral 
or  equitable  obligation,  upon  any 
party,  arise  out  of  this  act.  It  is  a 
matter  of  strict  law.  The  party  liable, 
whether  the  tenant  for  life,  or  the 
reversioner,  or  both,  was  liable  only 
by  virtue  of  the  act,  and  as  the  act 
prescribed;  that  is,  personally."  Mose- 
ley V.  Boush,  4  Rand.  392. 


2.  Who  Liable. 

a.  In  General 

There  is  some  difficulty  in  ascertain- 
ing what  description  of  persons  was 
intended  to  be  responsible  for  the  ex- 
penses of  paying.  The  act  describes 
the  persons  intended  to  be  made  sa 
liable,  by  various  terms,  "owners  of 
lots,  "individual  proprietors  of  lots,"^ 
"landholders,"  "lot  holders,"  "the  pro- 
prietors." These  terms  are  used  as 
synonymous  through  the  act;  and  upon 
the  whole,  I  think  there  is  enough  in 
the  act  to  show,  that  freeholders  in 
possession,  whether  seised  in  fee  sim- 
ple, or  of  a  lesser  estate,  were  intended 
to  be  subjected  to  the  payment  of  the 
expense  of  paving.  The  act  distin- 
guishes between  the  proprietor  and 
the  tenant  in  possession,  from  year  to 
year  or  fpr  a  term  of  years;  making  the 
former  personally  liable  in  all  cases, 
unless  there  be  such  a  tenant  in  pos- 
session; in  which  case  the  latter  is 
made  personally  liable  in  the  first  in- 
stance, with  a  right  to  retain  against 
the  landlord  out  of  the  rents.  The  act, 
by  various  synonymous  terms  used  to 
describe  the  person  intended  to  be  lia- 
ble to  assessment,  meant  any  one 
seised  of  the  land,  or  having  any  title 
thereto,  other  than  as  a  tenant  for 
years.     Moseley  v.  Boush,  4  Rand.  392. 

b.  Liability  of  Tenant  in  Possession. 
Section  5  of  a  private  act  of  as- 
sembly, passed  in  January,  1813,  pro- 
viding for  paving  the  streets  of  Peters- 
burg (see  sessions  acts,  1812-13,  ch.  74, 
p.  103),  provided,  that  when  the  owner 
of  any  lot,  etc.,  on  any  street  or  square 
about  to  be  paved,  should  not  reside  in 
the  corporation,  or  should  not  be  in 
the  occupancy  of  such  lot,  etc.,  the  ten- 
ant in  possession  should  be  chargeable 
for  the  expenses,  and  should  be  allowed 
to  deduct  the  same  from  the  accruing 
rent  payable  to  the  owner,  in  all  cases 
of  the  tenant's  holding  from  year  to 
year;  that,  in  all  cases  of  tenants  hold- 
ing lots,  etc.,  upon  leases  for  a  term 
over  one  and  under  ten  years,  the  ex- 
pense of    the    paving,  in    the  first    in- 
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stance,  should  be  borne  by  the  lessee, 
and  the  lessor  should  not  be  bound 
to  reimburse  the  same,  till  the  last  year 
of  the  lease,  and  then  the  principal  sum 
only;  but  if  the  lessee  should  prove  in- 
solvent, or  the  premises  unoccupied, 
the  lessor  should  be  chargeable  with 
the  expense;  that,  in  all  cases  of  ten- 
ants holding  lots,  etc.,  for  a  term  of 
ten  years  or  more,  or  for  life,  the  ex- 
pense of  paving  should  be  borne  by  the 
lessee,  or  his  undertenant.  Boiling  v. 
Stokes,  2   Leigh   178. 

Private  act  of  assembly  in  1813,  au- 
thorizes the  paving  of  streets  of  Peters- 
burg^ and  ascertains  manner  of  levying 
expense  on  proprietors  and  tenants  of 
lots  in  town;  in  1815,  B.  lets  a  lot  to  S. 
for  term  of  five  years,  S.,  yielding  and 
paying  therefor  an  annual  ground  rent 
of  fifty  dollars,  besides  all  taxes  and 
other  public  dues  in  any  manner  ac- 
cruing; and  besides  taxes  and  public 
dues  of  every  kind;  in  1817,  the  street 
on  which  the  lot  lies  is  paved  accord- 
ing to  act  of  assembly,  and  the  expense 
of  paving  apportioned  and  charged  to 
and  paid  by  S.,  the  tenant,  in  the  first 
instance.  Held,  this  expense  of  pav- 
ing is  not  a  tax  or  public  due  of  any 
kind,  within  the  meaning  of  the  cove- 
nants in  the  lease,  which  the  tenant  is 
bound  to  bear,  and  therefore  he  has  a 
right  to  demand  and  recover  the  same 
of  the  landlord.  Boiling  v.  Stokes,  2 
Leigh  178. 

"There  was  nothing  by  which  it 
could  be  estimated,  like  the  usual  and 
customary  taxes  and  public  dues;  nor 
does  it  come  entirely  within  any  cor- 
rect definition  of  the  terms  taxes  or 
other  public  dues.  It  was  an  uncer- 
tain and  extraordinary  assessment. 
The  act  under  which  it  was  made  had 
been  in  force  two  years,  and  having 
never  been  acted  on,  it  was  doubtful, 
whether,  within  the  terms  of  five  years, 
it  would  be  put  into  operation.  That 
depended  on  the  proprietors  of  the  lots 
and  not  on  the  lessees.  It  was  not  a 
•charge  on  the  lot,  but  on  the  person 
of  the  proprietor  (the  appellant),  hav- 


ing no  reference  to  the  value  of  the  lot^ 
but  to  its  front  on  the  street,  and  it 
was  limited  to  a  particular  object  and 
occasion.  If  intended  to  be  included  in 
the  lease,  it  is  improbable  that  it  would 
have  been  left  to  the  general  con- 
struction of  the  terms,  taxes  or  other 
public  dues.  When  collected,  it  was 
not  applicable  to  the  ordinary  pur- 
poses of  revenue,  of  the  state  or  cor- 
poration, but  to  the  individual  objects 
and  purposes,  in  which  three-fourths 
of  the  owners  of  lots  on  the  same  street 
might  have  no  interest"  Boiling  v. 
Stokes,  2  Leigh  178. 

The  6th  section  of  an  early  act  em- 
powering the  court  of  Norfolk  borough 
to  pave  streets,  provides,  that  if  the 
owner  of  any  lot  shall  reside  out  of 
the  corporation,  or  the  lot  be  not  in  the 
occupation  of  the  proprietor,  the  ten- 
ant in  possession  shall  be  answerable 
for  the  expense  aforesaid,  to  be  de- 
duced from  the  next  rent,  if  he  be  ten- 
ant from  year  to  year;  or  if  he  be  ten- 
ant for  a  term  of  years,  from  the  rent 
to  become  due  for  the  Ust  year  of  the 
term.     Moseley  v.  Boush,  4  Rand.  392. 

V.  Amount  and  Apportionment 

A.  AMOUNT. 

1.  In  General. 

See  post,  "Between  Municipality  and 
Property  Benefited,"  V,  B,  1. 

The  act  authorizing  the  establish- 
ment of  the  board  of  commissioners  of 
the  harbors  of  Norfolk  and  Portsmouth 
defines  their  duties,  and  empowers 
them  to  make  and  enforce  such  rules 
and  regulations  for  the  preservation  of 
the  harbor  as  they  may  deem  nec- 
essary. It  was  held,  that  where  they 
employ  an  "inspector  of  dumping"  at  a 
specified  salary  per  month,  they  may 
include  such  expense  in  the  assess- 
ment. Groner  v.  Portsmouth,  77  Va. 
488. 

2.  Assessments  Limited  to  Benefits. 
No  city  or  town  shall  impose  any  tax 

or  assessment  upon  abutting  land- 
owners for  street  or  other  public  local 
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improvements,  except  for  making  and 
improving  the  walkways  up^n  then-ex- 
isting streets,  and  improving  and  pav- 
ing then-existing  alleys,  and  for  either 
the  construction,  or  for  the  use  of 
sewers;  and  the  same  when  imposed, 
shall  not  be  in  excess  of  the  peculiar 
benefits  resulting  therefrom  to  such 
abutting  landowners.  Va.  Const,  1902, 
art.  13,  §  170;  Va.  Code,  1904,  §  1041a. 
Hicks  V.  Bristol,  102  Va.  861,  47  S.  E. 
1001. 

3.  Statutory  Limitations  as  to  Amount. 
By  the  amended  charter  of  the  city 
of  Lynchburg  it  is,  among  other  things, 
provided  as  follows:  "When  water 
mains  are  laid  in  a  street,  the  council 
shall  have  power,  for  the  purpose  of 
meeting  the  expenses  of  the  water- 
works of  the  city,  to  levy  an  annual 
special  assessment  upon  the  real  estate 
on  both  sides  of  such  street;  provided, 
such  assessment  shall  not  exceed  one- 
quarter  of  one  per  centum  of  its  as- 
sessed value."  Acts,  1879-80,  p.  112,  § 
8.  Richmond,  etc.,  R.  Co.  v.  Lynch- 
burg, 81  Va.  473. 

B.  APPORTIONMENT. 
1.  Between  Municipality  and  Property 
Benefited. 

a.  In  General. 

Whether  the  expense  of  making  local 
improvements  shall  be  paid  out  of  the 
general  treasury  or  be  assessed  upon 
the  abutting  property  or  other  property 
specially  benefited,  is,  according  to  the 
present  weight  of  authority,  considered 
to  be  a  question  of  legislative  expe- 
diency, unless  there  is  some  special  re- 
straining constitutional  provision- upon 
the  subject.  Dill,  on  Municipal  Cor- 
porations, vol.  2,  §  752,  4th  Ed.  Wilson 
V,  Philippi,  39  W.  Va.  75,  19  S.  E.  553. 

b.  General  Statutory  Provisions. 

The  cost  of  the  improvement,  when 
the  same  shall  have  been  ascertained, 
shall  be  apportioned  by  the  council  or 
under  its  direction  between  the  city  or 
town  and  the  abutting  owners;  pro- 
vided, that  except  when  it  is  otherwise 
agreed,  the  portion  assessed  against  the 


abutting  landowners  shall  not  exceed 
one-third  of  the  total  cost.  Va.  Code, 
1904,  §  1041a. 

Upon  the  petition,  in  writing,  of  the 
persons  owning  the  greater  amount  of 
frontage  of  lots  abutting  on  both  sides 
of  any  street  or  alley,  between  any  two 
cross  streets,  or  between  a  cross  street 
and  alley,  the  council  of  any  city,  town 
or  village,  by  a  lawful  majority  thereof, 
may  order  such  part  of  any  street  or 
alley  to  be  paved  between  the  side- 
walks, with  cobblestone,  brick,  Belgian 
blocks,  asphaltum  or  other  suitable 
material,  from  one  of  such  cross  streets 
to  the  other,  under  such  regulations  as 
may  be  fixed  by  ordinances  duly  passed 
by  council;  two-thirds  of  the  cost  of 
such  paving  shall  be  assessed  to  the 
owners  of  the  lots  or  fractional  parts 
of  lots  abutting  on  that  part  of  the 
street  or  alley  so  paved,  in  proportion 
to  the  distance  such  lot  or  part  of  a 
lot  abuts  on  such  street  or  alley,  and 
the  remaining  one-third  of  the  cost  of 
such  paving  shall  be  paid  by  the  city, 
town  or  village.  W.  Va.  Code,  1899, 
ch.  47,  §  34.  Dancer  v,  Mannington, 
50  W.  Va.  322,  40  S.  E.  475;  Marr  v. 
Mannington,  50  W.  Va.  328,  40  S.  E. 
1039;  Floyd  v.  Mannington,  50  W.  Va. 
330,  40  S.  E.  1038. 

Under  the  provisions  of  §  34,  ch.  47, 
Code,  of  West  Virginia,  as  amended 
{  by  ch.  14,  acts,  1895,  the  common  coun- 
cil of  a  city,  town  or  village  can  only 
assess  against  the  abutting  property, 
the  two-thirds  of  the  cost  of  paving  a 
street  between  such  cross  streets  or  be- 
tween a  cross  street  and  alley  as  is 
petitioned  for  by  the  owners  of  the 
greater  amount  of  frontage  on  both 
sides  of  the  street  to  be  paved  between 
any  particular  cross  streets  or  between 
a  cross  street  and  alley.  Dancer  v. 
Mannington,  50  W.  Va.  322,  40  S.  E. 
475;  Marr  v.  Mannington,  50  W.  Va. 
328,  40  S.  E.  1039;  Floyd  v.  Manning- 
ton.  50  W.  Va.  330,  40  S,  E.  1038. 

If  such  council  proceed  to  pave  such 
street  between  other  cross  streets  or 
between    cross    streets    and    allevs   for 
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the  paving  of  which  the  persons  own- 
ing the  greater  amount  of  frontage  on 
both  sides  of  said  street  between  such 
cross  streets  or  between  such  cross 
streets  and  alleys  have  not  petitioned, 
such  paving  must  be  wholly  at  the  cost 
of  the  corporation.  Dancer  v.  Man- 
nington,  50  W.  Va.  322,  40  S.  E.  475; 
Marr  v.  Mannington,  50  W.  Va.  328,  40 
S.  E.  1039;  Floyd  v.  Mannington,  50  W. 
Va.  330,  40  S.  E.  1038. 

•c.  Provisions  of  Particular  Municipal 
Charters. 

The  twenty-fifth  section  of  the  char- 
ter of  the  city  of  Norfolk  provides 
that  "whenever  any  street  shall  be  laid 
out,  a  street  graded  or  paved,  culvert 
built,  or  any  other  public  improvement 
■whatsoever  made,  the  city  councils  may 
-determine  what  portions,  if  any,  of  the 
expense  thereof  ought  to  be  paid  from 
the  public  treasury,  and  what  portion  by 
the  owners  of  real  estate  benefited,  or 
may  order  and  direct  that  the  whole 
expense  be  assessed  upon  the  owners 
of  real  estate  benefited  thereby."  Acts, 
1883-84,  p.  29.  Norfolk  v.  Young^  97 
Va.  728,  34  S.  E.  886;  Norfolk  v.  Cham- 
berlain, 89  Va.  196,  16  S.  E.  730. 

The  thirty-third. section  of  the  char- 
ter of  the  city  of  Alexandria,  as 
amended  by  an  act  of  the  legislature 
approved  March  1st,  1888,  provides  that 
^'wherever  any  street  shall  be  laid  out 
•or  extended,  or  any  existing  street 
graded,  paved,  or  repaved,  or  culvert 
or  sewer  built,  or  curbing  put  down, 
two-thirds  of  the  expenses  thereof 
shall  be  paid  by  the  owners  of  the  real 
estate  benefited  thereby."  Violett  v. 
Alexandria,  92  Va.  561,  23  S.  E.  909. 

The  thirty-third  section  of  the  char- 
ter of  the  city  of  Alexandria,  as 
amended  by  an  act  of  the  legislature 
approved  March  1st,  1888,  provides 
that  "whenever  any  sidewalk  shall  be 
la! J,  the  whole  expense  thereof  shall 
be  paid  by  the  owners  of  the  real 
■estate  benefited  thereby."  Violett  v. 
Alexandria,  92  Va.  561,  23  S.  E.  909. 

Section  7,  ch.  3,  of  the  charter  of  the 


city  of  Roanoke,  provides  that  the 
council  shall  determine  what  portion, 
if  any,  of  the  expense  of  public  im- 
provements shall  be  paid  out  of  the 
city  treasury,  and  what  portion,  if  any, 
by  the  owners  of  the  real  estate  bene- 
fited thereby.  Asberry  v.  Roanoke,  91 
Va.  562,  22  S.  E.  360. 

The  7th  section  of  the  charter  of  the 
city  of  Lynchburg,  provides  that  when- 
ever any  new  street  shall  be  opened, 
or  street  graded  or  paved,  or  any  cul« 
vert  or  any  other  public  improvement 
made,  the  city  council  may  apportion 
the  expense  between  the  city  and  the 
owners  of  the  real  estate  benefited 
thereby,  and  may  order  that  the  whole 
expense  shall  be  borne  by  the  owners 
of  such  real  estate.  Davis  v.  Lynch- 
burg, 84  Va.  861,  6  S.  E.  230. 

By  §  72  of  its  charter  (acts,  1889- 
1800,  pp.  687,  640,  etc.),  the  city  of 
Bristol  was  given  the  power  to  deter- 
mine what  portion,  if  any,  of  the  whole 
expense  should  be  paid  from  the  treas- 
ury of  the  city,  and  what  portion 
thereof  should  be  assessed  upon  the 
real  estate,  which,  in  the  opinion  of 
the  city  council,  would  be  benefited  by 
such  improvements.  Hicks  v,  Bristol, 
102  Va.  861,  47  S.  E.  1001. 

The  88d  section  of  the  charter  of 
Danville  provides  that  the  council  may 
determine  what  portion  of  the  ex- 
penses, if  any,  ought  to  be  paid  out  of 
the  public  treasury,  and  what  portion 
by  the  owners  of  real  estate  benefited, 
provided  that  not  more  than  one-half 
the  cost  shall  be  assessed  on  such 
owners  of  real  estate.  Danville  v.  Shcl- 
ton,  76  Va.  325. 

d.  Early  Act. 

A  private  act  of  assembly  passed 
January,  1813,  providing  for  paving  the 
streets  of  Petersburg  (see  sessions  acts 
of  1812-13,  ch.  74,  p.  103),  §  1  of  which 
provided  that  the  common  hall  of  the 
town,  whenever  it  should  think  proper 
or  whenever  a  majority  of  the  owners 
of  lots  or  parts  of  lots,  or  any  streets 
or   square   in   a    town   should   by   me- 
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morial  pray  the  common  hall  to  pave 
such  streets  or  square,  might  cause 
the  same  to  be  properly  paved,  pro- 
vided the  funds  of  the  corporation 
should  be  liable  to  no  greater  propor- 
tion of  the  expense  of  pavement,  than 
what  should  be  requisite  for  such  parts 
of  the  street  as  adjoined  the  public  im- 
provements or  lands  belonging  to  the 
corporation.  Boiling  v.  Stokes,  2 
Leigh  178. 

8.  Between  Property  Owners, 
a.  In  General 

Whether  the  expense  of  making 
local  improvements  shall  be  paid  out 
of  the  general  treasury  or  be  as- 
sessed upon  the  abutting  property  or 
other  property  specially  benefited,  and, 
if  in  the  latter  mode,  whether  the  as- 
sessment shall  be  levied  according  to 
frontage,  w  according  to  the  area  of 
the  lots  benefited  or  abutting,  is,  ac- 
cording to  the  weight  of  authority, 
considered  to  be  a  question  of  legis- 
lative expediency,  unless  there  is  some 
special  restraining  constitutional  pro- 
vision on  the  subject.  Dill  on  Munic- 
ipal Corporations,  vol.  2,  §  752,  4th  Ed. 
Wilson  V.  Philippi,  39  W.  Va.  75,  19  S, 
E.   553. 

"It  kas  been  well  said  by  a  learned 
jurist,  'taxation  is  sometimes  regu- 
lated by  one  principle,  sometimes  by 
another;  and  very  often  it  is  appor- 
tioned without  reference  to  locality,  or 
to  the  taxpayer's  ability  to  contribute, 
or  to  any  proportion  between  the  bur- 
den and  the  benefit.'  The  citizen  who 
is  required  to  pay  a  tax  of  one  thou- 
sand dollars  for  the  support  of  free 
schools,  to  which  he  sends  no  children, 
while  his  neighbor,  who  has  a  half 
dozen  to  be  educated,  contributes  noth- 
ing, may  wfcll  complain  of  inequality  of 
burdens.  A  county  levy  for  the 
construction  of  a  free  bridge  or  other 
local  work  not  unfrequently  oper- 
ates with  peculiar  hardship  upon 
persons  residing  remote  from  the  lo- 
cality; and  yet  no  one  now  questions 
the  validity  of  such  taxation.  An  ad 
valorem  tax  is  regarded  as   the  most 


just  and  equitable  for  the  general  pur- 
poses of  government.  The  reason  is,, 
that  a  rich  man  derives  more  benefit 
from  taxation  in  the  protection  of  his 
property  than  a  poor  man,  and  ought 
therefore  to  pay  more.  The  same  rule, 
however,  does  not  necessarily  apply  to 
local  assessments.  They  are  based 
upon  the  idea  of  benefits  conferred  by 
the  work  upon  the  owners  of  adjacent 
lots.  If  the  owner  of  the  unimproved 
lot  pays  only  according  to  its  value  as 
ascertained  at  the  time,  his  contribu- 
tion is  not  in  proportion  to  the  ben- 
efits derived.  The  lot  which  is  worth 
but  little  to-day  may,  by  the  opening, 
grading  and  paving  of  the  street  ad- 
jacent, be  enhanced  in  a  few  weeks  in 
value  to  the  amount  of  thousands  of 
dollars."      Norfolk  v.  Ellis,  26  Gratt.  224. 

b.   According  to  Benefits. 

(1)  In  General. 

Local  assessments  to  defray  the  ex- 
pense of  public  improvements  being 
founded  upon  the  theory  of  peculiar 
benefits  to  the  property  assessed,  it  fol- 
lows that  the  assessment  upon  the 
property  can  not  exceed  the  peculiar 
benefits  to  that  property,  from  the  im- 
provement. Violett  V.  Alexandria,  92^ 
Va.  561,  23  S.  E.  909. 

(2)  Method  Not  in  Conflict  with  Con- 
stitution. 

Statutes  authorizing  local  assess- 
ments on  abutting  lands  or  lots  to  meet 
the  expense  of  improvements  to  the 
street  in  front  of  such  land  or  lots, 
levied  according  to  the  benefits  to  such 
land  or  lots,  are  not  in  violation  of  § 
1  of  article  10  of  the  constitution  of 
this  state,  and  are  valid.  Section  33  of 
the  charter  of  the  city  of  Alexandria  as 
amended  by  an  act  of  the  legislatu!« 
approved  March  1,  1888,  is  not  in  con- 
flict with  said  section  of  the  constitu- 
tion. Violett  V.  Alexandria,  92  Va.  561, 
23  S.   E.  909. 

(8)    Authority  to   Levy  on  "Property 
Benefited"    Means     According     to 
Benefits  Only. 
"It  remains,  however,  to    be    deter- 
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mined  whether  the  city  ordinances  of 
Alexandria,  under  which  the  assess- 
ment was  made,  are  in  conflict  with  the 
charter  of  the  city,  and  therefore  void. 
As  will  be  readily  observed,  the  33d 
section  of  the  charter  provides  for  an 
assessment  upon  the  owners  of  the 
real  estate  benefited,  i.  e.,  according  to 
the  benefits  to  the  property  assessed 
by  the  improvements;  while  the  ordi- 
nances of  the  city  provided,  and  the 
assessment  in  this  case  was  made,  ac- 
cording to  the  proportion  the  front  of 
appellants'  ground  bears  to  the  front 
of  all  the  lots  on  the  same  side  of  and 
binding  on  that  portion  of  Alfred  street 
improved;  in  other  words,  the  assess- 
ment was  authorized  by  the  ordinances 
and  actually  made  according  to  the 
frontage  of  the  appellants,  and  not  ac- 
cording to  the  benefits  to  their  ground 
by  the  improvements  to  Alfred  street. 
Violett  V.  Alexandria,  92  Va.  561,  23 
S.  E.  909. 

While  the  legislature  may  grant  to 
municipal  corporations  the  power  to 
levy  local  assessments  for  street  im- 
provements, yet  the  statute  making  the 
grant  must  be  strictly  construed,  and 
the  municipality  must  keep  closely 
within  its  provisions.  If  the  statute 
conferring  the  power  to  make  such  as- 
sessments limits  its  exercise  to  the  ben- 
efits, by  the  improvements,  to  the  prop- 
erty assessed,  or  is  not  broad  enough 
to  confer  on  the  municipality  the  power 
to  select  the  mode  of  assessment,  then 
an  assessment  by  frontage  is  an  un- 
warranted assumption  of  benefits,  and 
does  not  meet  the  requirements  of  the 
statute,  but  is  in  conflict  therewith. 
Tested  by  this  rule,  the  ordinance  of 
the  city  council  of  Alexandria,  under 
which  the  assessment  in  the  case  at  bat 
was  made,  is  not  authorized  by  the 
charter  of  said  city  under  which  the  or- 
dinance was  passed.  Violett  xk  Alex- 
andria, 92  Va.  561,  23  S.  E.  909. 

"Whether  an  assessment  by  the  front 
foot,  i.  e.,  according  to  the  frontage  on 
the  street  improved,  where  the  charter 
expressly  authorized   this   to   be   done. 


or  is  broad  enough  to  plainly  confer 
upon  the  city  the  power  to  select  the 
mode  of  assessment,  would  be  a  valid 
assessment,  I  express  no  opinion,  nor 
as  to  whether  an  assessment  upon  the 
land  or  lots  abutting  on  the  street  im- 
proved, for  the  entire  costs  of  improve- 
ments would  be  valid  as  a  decision  of 
these  questions  is  not  necessary  in  this 
case.  The  question  here  is,  as  we  have 
seen,  whether  the  ordinance  by  which 
the  assessment  is  per  frontage  is  au- 
thorized by  §  33  of  the  charter  of  Alex- 
andria, which  section  authorizes  an  as- 
sessment on  the  property  benefited,  and 
clearly  means,  I  think,  that  the  assess- 
ment is  to  be  made  in  accordance  with 
i  the  peculiar  benefits  accruing  to  the 
property  assessed  by  reason  of  the  im- 
provements— certainly  not  in  excess  of 
such  benefits."  Violett  v,  Alexandria, 
92  Va.  561,  23  S.  E.  909. 

In  discussing  this  question,  Mr.  Bur- 
roughs, in  his  work  on  Taxation,  §  148, 
pp.  472-8,  sasrs:  "It  will  be  noticed  that 
the  questions  discussed  in  this  section 
are  totally  different  from  those  in  § 
147.  In  that  section  the  question  was 
as  to  the  power  of  the  legislature  to 
adopt  one  mode  in  preference  to  an- 
other; here  the  question  is,  when  the 
legislature  has  delegated  the  authority 
to  cities  or  towns  to  assess  the  ex- 
pense on  the  lots  or  property  benefited, 
whether  such  a  delegation  of  power 
limits  the  municipal  authorities  as  to 
the!  mode  of  making  the  assessment,  or 
whether,  having  such  authority,  they 
may  select  the  mode  of  apportioninj? 
the  expense,  and  impose  it  by  the  front 
foot,  square  foot,  or  value,  just  as  the 
legislature  might  have  done.  The 
weight  of  authority  and  of  the  analo- 
gies of  the  law  are  decidedly  that  such 
a  delegation  limits  the  municipal  au- 
thorities to  the  mode  of  assessment  ac- 
cording to  the  benefits  cojiferred  by 
the  improvement.  *  *  *  No  case  can  be 
found,  it  is  believed,  in  which  an  as- 
sessment not  according  to  the  benefit 
conferred  has  been  sustained,  when  the 
delegation  of  authority  was   to  assess 
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on  the  property  benefited."  He  then 
adds:  "The  case  of  Norfolk  v.  Ellis, 
26  Gratt.  224,  which  is  seemingly  op- 
posed to  this  position,  does  not  dis- 
cuss this  question.  It  merely  dis- 
cusses and  decides  the  general  question 
that  an  assessment  by  the  front  foot 
is  not  void,  and  even  in  that  case  it  is 
said  that  there  should  be  a  remedy  for 
cases  of  hardship  by  appeal  to  the- 
council  for  abatement."  In  this  sec- 
tion (148),  the  writer  does  say:  '''That 
in  Pennsylvania,  however,  a  general 
delegation  of  authority  to  make  rules 
and  regulations  and  keep  streets  in  re- 
pair, and  to  collect  a  tax  for  that  pur- 
pose, was  considered  sufficient  to  sus- 
tain an  assessment  by  the  front  foot." 
Here  the  statute  delegating  the  au- 
thority was  considered  broad  enough 
to  confer  upon  the  city  authorities  the 
power  to  select  the  mode  of  assess- 
ment. It  may  also  be  said  with  refer- 
ence to  Norfolk  V.  Ellis,  26  Gratt.  224, 
that  the  assessment  was  made  under  a 
provision  of  the  charter  of  Norfolk 
city  which  conferred  upon  the  council 
of  the  city  authorities  to  raise  annually 
by  taxes  and  assessments  such  sums  of 
money  as  they  might  deem  necessary 
to  defray  the  expenses  of  street  im- 
provements, and  in  such  manner  as 
they  should  deem  expedient.  Violett 
V.  Alexandria,  92  Va.  561,  23  S.  E.  909. 
By  §  72  of  its  charter  (acts  of  as- 
sembly, 1899-1900,  pp.  937,  940,  etc), 
the  city  of  Bristol  was  given  the  power 
among  other  things,  to  pave  its  streets, 
and  to  determine  what  portion,  if  any, 
of  the  whole  expense  should  be  paid 
from  the  treasury  of  the  city,  and  what 
portion  thereof  should  be  assessed  upon 
the  real  estate,  which,  in  the  opinion 
of  the  city  council,  would  be  benefited 
by  such  improvements.  It  was  further 
provided  that  if  the  council  should  de- 
termine at  any  time  to  make  such  im- 
provements, it  might  order  them  to  be 
made,  and  after  the  work  had  been 
completed  the  judge  of  the  corporation 
court  of  the  city  should  appoint  a  board 
of  assessors  to  go  upon  the  premises 


and  levy  a  local  assessment  upon  each 
piece  of  the  abutting  lands,  or  lots,  to 
meet  the  expenses  of  the  improvements 
in  front  of  or  along  such  real  estate 
as  would  be  in  proportion  and  accord- 
ing to  the  benefits  accruing  to  the  same 
by  reason  of  the  improvement  for  the 
payment  of  which  the  assessment  was 
made.  Hicks  v.  Bristol,  102  Va.  861, 
47  S.   E.  1001. 

c.  According  to  Frontage. 
(1)    In  General. 

The  right  to  make  special  assess- 
ments to  meet  the  expense  of  local  pub- 
lic improvements  rests  upon  t'.ie  prin- 
ciple that  the  property  assessed  is  pe- 
culiarly benefited  by  the  improvement; 
and  it  does  not  necessarily  appear  that 
this  principle  is  violated,  because  one* 
half  of  the  cost  of  the  improvement  is 
apportioned  among  the  property  own- 
ers benefited  according  to  their  front- 
age, or  merely  because  a  piece  of  prop- 
erty assessed  for  taxation  at  one  value 
is  required  to  pay  a  slightly  larger  sum 
than  another  piece  of  property  as- 
sessed for  taxes  at  a  higher  value. 
Adams  v,  Roanoke,  102  Va.  53,  45  S. 
E.  881. 

"In  the  case  before  us  it  appears  that 
the  city  council  of  Norfolk,  for  the 
pivpose  of  grading  and  paving  its 
streets,  has  adopted  the  system  of  as- 
sessment by  the  front  foot  on  the  lots 
adjacent  to  the  street  to  be  improved. 
The  same  system  has  been  adopted  in 
other  towns  and  cities  in  the  United 
States,  and  has  been  generally  recog- 
nized by  the  courts  as  constitutional 
and  valid.  It  is  sustained  by  the  high- 
est courts  in  New  York,  Ohio,  Michi- 
gan, Wisconsin,  Missouri,  California, 
Kansas,  Connecticut  and  Pennsylvania. 
See  Sedgwick  on  Stat,  and  Const.  Law 
502-3-5;  and  cases  cited  in  Cooley's 
Const.  Limitation  507.  I  admit  there 
arc  some  opposing  cases;  but  neither 
in  number,  learning,  or  weight  of  au- 
thority, do  they  bear  any  comparison 
with  the  decisions  which  affirm  the 
validity    of    this    mode    of   assessment 
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Upon  reason  and  principles  of  natural 
justice,  it  may  be  sustained  as  appor- 
tioning the  burden  according  to  the 
benefit,  as  nearly,  perhaps,  as  any  other 
that  can  be  adopted.  That  it  may  in 
some  instances  operate  harshly,  and 
even  oppressively,  is  conceded;  but  this 
is  true  of  all  forms  of  taxation."  Nor- 
folk V.  Ellis,  26  Gratt  224.  See  also, 
Davis  V.  Lynchburg,  84  Va.  861,  6  S. 
E.  230;  Richmond,  etc.,  R.  Co.  v.  Lynch- 
burg, 81  Va.  473. 

In  Norfolk  v.  Ellis,  26  Gratt.  224, 
the  court,  in  discussing  the  validity  of 
assessing  the  abutting  property  accord- 
ing to  the  front  foot,  said:  "We  are, 
however,  not  called  upon  to  decide 
which  is  the  most  just  and  equitable 
system  of  taxation,  but  whether  the  one 
under  consideration  is  in  conflict  with 
the  constitution  or  laws  of  the  state. 
And  in  this  connection  I  can  not  do 
better  than  quote  from  the  opinion  of 
Judge  Peck,  of  the  supreme  court  of 
Ohio,  in  the  case  of  Northern  Ind.  R. 
R.  Co.  V.  Connelly,  10  Ohio  R.  N.  S. 
159.  He  thus  states  and  answers  the 
objection  to  this  form  of  assessment: 
'But  it  is  said  that  assessments,  as  dis- 
tinguished from  general  taxation,  rest 
solely  upon  the  idea  of  equivalents,  a 
compensation  proportioned  to  the  spe- 
cial benefits  derived  from  the  improve- 
ment; and  that  in  the  case  at  bar  the 
railroad  company  is  not,  and  in  the  na- 
ture of  things  can  not  be,  in  any  de- 
gree benefited  by  the  improvement.  It 
is  quite  true  that  the  right  to  impose 
such  special  taxes  is  based  upon  a  pre- 
sumed equivalent;  but  it  by  no  means 
follows  that  there  must  be  in  fact  such 
full  equivalent  in  every  instance,  or  that 
its  absence  will  render  the  assessment 
invalid.  The  rule  of  apportionment, ! 
whether  by  the  front  foot  or  a  per-  j 
centage  upon  the  assessed  valuation, ; 
must  be  uniform,  affecting  all  the  own- 1 
ers  and  all  the  property  abutting  on  the 
street  alike.  It  is  manifest  that  the  ac-  ! 
tual  benefits  resulting  from  the  im- 1 
provement  may  be  as  various  almost ; 
as  the  number  of  owners  and  the  uses 


to  which  the  property  may  be  applied. 
No  general  rule,  therefore,  could  be 
laid  down  which  would  do  exact  jus- 
tice to  all.  ♦  ♦  ♦  The  mode  adopted  by 
the  council  becomes  the  statutory 
equivalent  for  the  benefits  conferred, 
although,  in  fact,  the  burden  imposed 
may  greatly  preponderate.  In  such 
case,  if  no  fraud  intervene,  and  the  as- 
sessment does  not  substantially  ex- 
haust the  owner's  interest  in  the  land, 
his  remedy  would  seem  to  be  to  pro- 
cure, by  timely  appeal  to  the  city  au- 
thorities, a  reduction  of  the  special 
assessment,  and  its  imposition,  in  whole 
or  in  part,  upon  the  public  at  large.* " 

"It  must  be  held  to  be  a  settled  prin- 
ciple in  this  state  that  such  assess- 
ments, made  under  the  authority  of  the 
public  law,  are  valid  and  binding,  and 
whatever  remedy  is  to  be  applied,  if 
any,  must  come  from  the  lawmaking 
power,  and  not  from  the  court.  We 
can  not  be  unmindful  of  the  salutary 
principle,  stare  decisis."  Davis  v. 
Lynchburg,  84  Va.  861,  6  S.  E.  230. 

The  constitutional  provision  requir- 
ing taxation  to  be  equal  and  uniform 
and  ad  valorem,  relates  to  taxation  for 
revenue,  and  not  to  special  assessments 
by  municipalities  for  local  improve- 
ments. Richmond,  etc.,  R.  Co.  v. 
Lynchburg,  81  Va.  473.  And  the  sys- 
tem of  assessing  real  estate  adjacent 
to  a  street  to  be  improved  by  the  foot 
front,  is  constitutional.  Davis  v,  Lynch- 
burg, 84  Va.  861,  6  S.  E.  230. 

Difficulty  in  Determining  whether  As- 
sessment Exceeds  Benefits. — ^"Whether 
these  assessments  are  to  be  regarded 
as  an  exercise  of  the  taxing  power  or 
whether  they  are  based  exclusively 
upon  the  idea  of  compensation  received 
in  the  form  of  benefits  conferred  upon 
the  owner's  property,  is  a  question  not 
necessarily  now  to  be  discussed  or  de- 
cided. It  is  sufficient  to  say,  that  the 
right  to  make  such  assessment,  unless 
prohibited  by  some  constitutional  pro- 
vision, is  almost  universally  conceded. 
Concurring  with  Judc^e  Anderson  that 
the  power  unquestionably   exists;   that 
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it  is  vested  in  the  corporate  authorities 
of  Norfolk,  I  am  led  to  a  conclusion 
the  very  reverse  of  that  which  he 
reaches.  His  view  seems  to  be,  that 
as  the  owner  of  real  estate  in  a  city 
is  liable  to  an  assessment  only  by  rea- 
son of  benefits  conferred,  all  levies  in 
excess  of  such  benefits  are  unconsti- 
tutional and  void.  But  who  is  to  de- 
termine whether  such  excess  does  in 
fact  exist?  What  tribunal  is  to  settle 
the  question?  Are  the  courts  to  take 
cognizance  of  such  cases,  enter  into  a 
critical  examination  of  the  assessments, 
strike  a  balance  of  benefit  on  one  side 
and  burden  on  the  other,  and  sustain 
or  annul  as  the  one  or  the  other  may 
seem  to  prevail?  In  a  large  majority 
of  such  cases,  in  the  very  nature  of 
things,  the  courts  can  not  have  before 
them  the  proper  material  for  such  in- 
vestigations. I  do  not  mean  to  say, 
that  cases  may  not  occur  of  such  gross 
oppression  and  injustice  as  to  require 
judicial  interference;  but  they  are  ex- 
ceptional, and  must  be  decided  as  they 
arise  upon  the  particular  circumstances 
attending  them,  rather  than  upon  any 
general  rule  or  principle.  My  under- 
standing has  always  been,  that  if  the 
mode  of  assessment  is  regular  and  con- 
stitutional, if  the  power  to  levy  the 
tax  exists  in  that  class  of  cases,  the 
courts  are  not  authorized  to  interfere 
merely  because  they  may  consider  the 
taxation  impolitic,  or  even  unjust  and 
oppressive.  In  such  case  the  remedy 
is  in  the  legislative  and  not  in  the  ju- 
dicial department.  Cases  without  num- 
ber might  be  cited  in  support  of  this 
principle."  Norfolk  v.  Ellis,  26  Gratt. 
224. 

West  Virginia  Statute.— Upon  the 
petition,  in  writing,  of  the  persons  own- 
ing the  greater  amount  of  frontage  of 
lots  abutting  on  both  sides  of  any 
street  or  alley,  between  any  two  cross 
streets,  or  betw^een  a  cross  street  and 
alley,  the  council  of  any  city,  town  or 
village,  by  a  lawful  majority  thereof, 
may  order  such  part  of  any  street  or 
alley   to    be    paved    between    the    side- 


walks, with  cobblestone,  brick,  Belgian 
blocks,  asphaltum  or  other  suitable  ma- 
terial, from  one  of  such  cross  streets 
to  the  other,  under  such  regulations  as 
may  be  fixed  by  ordinances  duly  passed 
by  council;  two-thirds  of  the  cost  of 
such  paving  shall  be  assessed  to  the 
owners  of  the  lots  or  fractional  parts 
of  lots  abutting  on  that  part  of  the 
street  or  alley  so  paved,  in  proportion 
t9  the  distance  such  lot  or  part  of  a 
lot  abuts  on  such  street  or  alley,  and 
the  remaining  one-third  of  the  cost  of 
such  paving  shall  be  paid  by  the  city, 
town,  or  village.  In  making  such  as- 
sessments the  basis  shall  be  the  cost  of 
paving  that  part  of  the  street  or  alley 
on  which  the  property  lies,  included 
between  the  adjoining  cross  streets  or 
alleys;  and  the  amounts  assessed 
against  the  owners  of  each  lot  or  frac- 
tional part  of  a  lot,  shall  be  in  the  pro- 
portion which  the  frontage  of  such  lot 
or  part  of  the  lots  bears  to  the  whole 
cost  of  paving  said  street  or  alley  be- 
tween said  cross  streets  or  alleys  as 
aforesaid.  Dancer  v,  Mannington,  50 
W.  Va.  322,  40  S.  E.  476;  Marr  v. 
Mannington,  60  W.  Va.  328,  40  S.  E. 
1039;  Floyd  v.  Mannington,  50  W.  Va. 
330,  40  S.   E.  1038. 

(2)    Municipal   Charter  Provisions. 

Section  7,  ch.  3,  of  the  charter  of  the 
city  of  Roanoke,  provides  that  for 
whatever  amount  the  council  shall  de- 
cide shall  be  paid  by  the  owners  of  the 
real  estate  bounding  or  abutting  on  said 
street,  or  benefited  by  any  such  im- 
provements, an  assessment  shall  be 
levied  by  the  council  by  the  front  foot, 
bounding  or  abutting,  or  benefited, 
which  said  assessment  shall  be  payable 
within  ninety  days  from  the  day  it  is 
made.  Asberry  v,  Roanoke,  91  Va.  562, 
22  S.  E.  360. 

In  Asberry  v.  Roanoke,  91  Va.  562, 
22  S.  E.  360,  the  court  did  not  express 
an  opinion  as  to  the  constitutionality  of 
§  7,  ch.  3,  of  the  charter  of  the  city  of 
Roanoke,  in  so  far  as  it  conferred  upon 
the  council  of  said  city  the  power  to 
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assess  abutting  lot  owners  by  the  front 
foot  with  the  entire  cost  of  paving  or 
otherwise  improving  the  street  in  front 
of  the  lot  so  assessed. 

The  city  council  of  Norfolk  has  au- 
thority under  the  charter  of  the  city 
and  the  constitution  of  Virginia,  to  as- 
sess the  expense,  or  a  part  of  the  ex- 
pense, of  paving  a  street  upon  the  own- 
ers of  th€?  property  on  the  street  in  the 
ratio  of  the  front  of  their  lots  facing 
on  the  street.  Norfolk  v.  Ellis,  26 
Gratt.  224. 

(3)  Early  Act. 

A  private  act  of  assembly  was 
passed  in  January,  1813,  providing  for 
paving  the  streets  of  Petersburg  (see 
session  acts,  1812-13,  ch.  74,  p.  103),  § 
3  of  which  makes  it  the  duty  of  the 
common  hall,  whenever  it  should  direct 
the  paving  of  any  street  or  square,  to 
appoint  a  committee  of  its  body,  to 
measure  and  ascertain  the  extent  of 
each  person's  front  thereon,  and  to 
apportion  and  charge  the  expense  to 
the  owners  of  the  lots  or  part  of  lots, 
according  to  the  extent  of  their  re- 
spective fronts,  including  the  expense 
of  paving  the  intersections  of  the 
streets,  and  of  the  other  expenses; 
which  committee  should  make  return 
of  its  proceedings  to  the  clerk  of  the 
common  hall.  Boiling  v.  Stokes,  2 
Leigh  178. 

(4)  Authority  to  Levy  on  "Property 
Benefited"  No  Authority  to  Levy 
According  to  Frontage. 

See  ante,  "Authority  to  Levy  on 
'Property  Benefited'  Means  Accord- 
ing to  Benefits  Only,"  V,  B,  2,  b,  (3). 
d.   Assessment  of  Each  Lot  with  Cost 

of  Improvement  in  Front  of  It. 
<1)   In  General 

Under  the  West  Virginia  statute 
(Code,  ch.  47,  §  28),  the  council  of  a 
town  or  village  has  power  therein  to 
''lay  oflF,  vacate,  close,  open,  alter,  curb, 
pave  and  keep  in  good  repair  *  ♦  ♦ 
streets,  *  ♦  ♦  sidewalks,  crosswalks, 
drains  and  gutters  for  the  use  of  the 
public  and   to  order   the   sidewalks   to 


be  curbed  and  paved  and  kept  in  good 
order,  free  and  clean  by  the  owners  or 
occupants  thereof,  or  of  the  real  prop- 
erty next  adjacent  thereto,"  etc.;  and 
§  34  of  the  same  chapter  provides  that, 
"if  the  owner  or  occupant  of  any  side- 
walk, footway  or  gutter  in  such  city, 
town  or  village,  or  of  the  real  prop- 
erty next  adjacent  thereto,  shall  fail 
or  refuse  to  curb,  pave  or  keep  the 
same  clean,  in  the  manner  or  within 
the  time  required  by  the  council  it 
shall  be  the  duty  of  the  council  to 
cause  the  same  to  be  done  at  the  ex- 
pense of  the  city,  town  or  village,  and 
to  assess  the  amount  of  such  expense 
upon  such  owner  or  occupant,  and  the 
same  may  be  collected  by  the  sergeant 
in  the  manner  therein  provided  for  the 
collection  of  the  city,  town  or  village 
taxes."  Wilson  v,  Philippi,  39  W.  Va. 
75,  19  S.  E.  553. 

Section  34  of  chapter  47  of  the  Code, 
authorizing  the  council  of  a  city  or 
town,  where  the  owner  of  property 
adjacent  to  a  sidewalk  fails  or  refuses 
to  pave  such  sidewalk,  to  cause  the 
same  to  be  done  at  the  expense  of  the 
city,  town,  or  village,  and  to  assess 
the  amount  of  such  expense  upon  such 
owner,  to  be  collected  in  the  manner 
provided  for  the  collection  of  the  city, 
town,  or  village  taxes,  held,  not  repug- 
nant to  the  constitution.  Wilson  v. 
Philippi,  39  W.  Va.  75,  19  S.  E.  653. 

"In  view  of  the  fact  that  the  ex- 
pense of  putting  down  a  sidewalk  after 
the  grading  and  curbing  are  done  may 
be  equally  apportioned  among  the 
abutting  lot  owners,  in  proportion  to 
their  frontage,  we  can  see  nothing  in 
our  statute  which  is  repugnant  to  the 
clause  of  the  constitution  requiring  that 
taxation  shall  be  equal  and  uniform; 
and  for  this  reason,  and  in  the  light  of 
the  authorities  we  have  cited,  wehoM 
the  act  constitutional  and  valid."  Wil- 
son V,  Philippi,  39  W.  Va.  75,  19  S. 
E.  553. 

In  Norfolk  v.  Ellis.  26  Gratt.  224, 
231,   Judge    Staples    said:     "Upon    my 
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first  examination  of  this  record,  I  was 
inclined  to  think  that  the  assessment 
here  was  upon  the  owners  of  the  sev- 
eral lots  for  the  expense  of  paving  the 
street  in  front  of  each  lot  respectively. 
This  upon  well-settled  principles  is  il- 
legal." 

(8)  Assessment  for  Sidewalks  and 
Streets  Distinguished. 
In  the  case  of  Sands  v.  Richmond, 
31  Gratt.  571,  31  Am.  Rep.  742,  it  was 
held,  that  "the  city  council  of  Rich- 
mond has  authority,  under  its  charter 
and  the  constitution  of  Virginia,  to  re- 
quire the  owner  of  a  lot  upon  a  street 
which  has  been  graded,  paved,  and 
guttered  by  the  city  to  pave  the  side- 
walk in  front  of  his  lot,  and  when  it  is 
the  corner  of  a  street,  to  pave  the  side- 
walk on  the  side  of  the  lot;  and,  if  the 
owner  does  not  have  the  work  done 
within  the  time  prescribed  by  the  or- 
dinance, the  city  may  have  it  done,  and 
collect  the  money  from  him."  Staples, 
J.,  in  delivering  the  opinion  of  the 
court  in  that  case,  draws  a  distinction 
between  assessments  of  this  character, 
made  for  paving  and  improving  the 
street  in  front  of  the  lot,  and  like  as- 
sessments for  constructing  a  sidewalk, 
and  says:  "The  real  difficulty  in  this 
class  of  cases  is  not  with  respect  to 
the  power  to  assess  the  expense  of 
local  improvements  upon  the  property 
specially  benefited  thereby,  but  with 
respect  to  the  method  or  basis  of  ap- 
portioning the  expense  among  the 
property  holders  adjacent  to  the  im- 
provement. It  has  been  held,  in  a 
number  of  cases  not  allowable  to  im- 
pose upon  each  owner  of  a  lot  upon  a 
street  the  entire  cost  of  grading  and 
paving  the  street  along  its  front  with- 
out reference  to  any  contribution  to 
be  made  by  any  other  property,  but 
the  true  mode  is  to  make  the  street  a 
taxing  district,  and  to  apportion  the 
expense  of  the  improvement  among 
the  various  lots  in  proportion  to  their 
frontage.  An  opinion  was  incidentally 
expressed  in  accordance  with  this  view 
in  Norfolk  v.  Ellis,  26  Gratt.  224,  but 


the  case  did  not  call  for  a  decision  of 
that  question;  nor  is  it  necessary  to 
decide  it  in  the  present  case,  for  here 
the  assessment  is  not  for  the  purpose 
of  grading  and  paving  the  street,  but 
for  paving  the  sidewalk  after  the  street 
is  graded,  guttered,  and  curbed,  in- 
cluding the  sidewalk.  The  city,  at  its 
own  expense,  grades  and  paves  its 
streets,  but  requires  the  owner  to  pave 
the  sidewalk  in  front  of  his  lot."  In 
paving  the  sidewalks  after  the  grading 
is  finished  there  can  be  little  difficulty 
in  apportioning  the  expense  in  an  equal 
and  uniform  manner  between  the 
abutting  lot  owners,  while  in  grading 
and  paving  the  street,  where  the  ground 
is  uneven  and  fills  are  required,  it  may 
often  occur  that  the  expense  of  grad- 
ing in  front  of  one  lot  far  exceeds  that 
of  grading  in  front  of  the  adjoining 
lots,  which  would  render  the  proper 
apportionment  of  the  expense  between 
the  lot  owners  uncertain  and  difficult. 
Wilson  V.  Philippi,  39  W.  Va.  75,  19 
S.  E.  553. 

In  the  case  of  Sands  v.  Richmond, 
31  Gratt.  571,  31  Am.  Rep.  742,  Judge 
Staples  cites  the  case  of  Woodbridge 
V.  Detroit,  8  Mich.  274,  310,  in  which 
he  says:  "Judge  Christiancy,  while 
maintaining  with  great  ability  the  in- 
validity of  an  assessment  upon  the 
owner  to  defray  the  expense  of  grad- 
ing and  paving  the  street  adjacent  to 
his  property  partly  upon  the  ground 
that  such  an  improvement  is  for  the 
public  benefit,  and  the  owner  is  en- 
titled to  no  peculiar  use  of  the  street 
not  common  to  the  public,  concedes 
that  the  same  rule  does  not  apply  to 
an  assessment  for  the  purpose  of  pav- 
ing the  sidewalk,  in  which  the  adjoin- 
ing owner  is  recognized  as  having  a 
peculiar  interest  and  benefit  distinct 
from  that  which  he  enjoys  in  common 
with  the  rest  of  the  community."  Wil- 
son V.  Philippi,  39  W.  Va.  75,  19  S. 
E.   553. 

In  his  work  on  Taxation,  Judge 
Cooley  strongly  controverts  the  jus- 
tice  as   also   the   legality  of   assessing 
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each  individual  lot  with  the  cost  of 
improvements  along  its  front.  The 
reason  he  assigns  is,  that  if  every 
owner  is  compelled  to  construct  the' 
street  in  front  of  his  lot,  his  tax  is 
neither  increased  nor  diminished  by 
the  assessment  upon  his  neighbors. 
Nothing  is  apportioned  or  divided  be- 
tween him  and  them,  and  each  particu- 
lar lot  is  in  fact  arbitrarily  made  a 
taxing  district  and  charged  with  the 
whole  expenditures  thereon.  From  ac- 
cidental circumstances  the  major  part 
of  the  cost  of  an  important  public 
work  may  be  expended  in  front  of  a 
single  lot,  these  circumstances  not  at 
all  contributing  to  make  the  improve- 
ments to  the  lot  thus  specially  bur- 
dened more  valuable,  perhaps  even 
having  the  opposite  consequence.  The 
learned  author  nevertheless  concedes 
that  a  different  rule  applies  to  assess- 
ments for  the'  construction  and  repair 
of  the  sidewalks.  He  declares  that  the 
cases  of  assessments  for  the  construc- 
tion of  walks  by  the  side  of  streets  in 
cities  and  other  populous  places  arc 
more  distinctly  referable  to  the  power 
of  police.  The  duty  imposed  upon  the 
owners  is  enjoined  as  a  regulation  of 
police,  made  because  of  the  peculiar 
interest  such  owners  have  in  the  walks, 
and  because  their  situation  gives  them 
peculiar  fitness  and  ability  for  per- 
forming with  promptness  and  con- 
venience the  duty  of  putting  them  in  a 
proper  state,  and  of  afterwards  keeping 
them  in  a  condition  suitable  for  use. 
Upon  these  grounds  the  authority  to 
establish  such  regulations  has  fre- 
quently been  supported.  Cooley  on 
Taxation,  398,  453;  see  also,  Mayor  v. 
Maberry,  6  Hun.  368;  Cooley  on  Con- 
stitutional Limitations,  734.  Whether 
the  learned  author  is  correct  in  re- 
ferring the  improvement  of  the  side- 
walk by  the  owner  to  the  police  power, 
or  whether  it  belongs  to  the  taxing 
power,  it  is  not  material  to  discuss. 
It  is  a  power  exercised  by  the  munic- 
ipal authorities  of,  perhaps,  three- 
fourths    of    the    cities     of  the    United 


States  under  their  respective  charters; 
it  is  just  and  reasonable  in  itself,  and, 
with  a  few  exceptions,  is  approved  by 
the  whole  current  of  decisions.  Sands 
V.  Richmond,  31  Gratt.  571,  31  Am. 
Rep.  742.  See  also,  Wilson  v.  Philippi, 
39  W.  Va.  75,  19  S.  E.  553. 

Case  Distinguished.— The  case  of 
Norfolk  V,  Chamberlain,  89  Va.  196,  16 
S.  E.  730,  cited  by  the  appellant  in  his 
brief,  was  a  case  in  which  the  city  of 
Norfolk,  in  a  proceeding  to  condemn 
certain  land  in  the  city  for  the  purpose 
of  opening  and  widening  a  street,  at- 
tempted to  assess  the  adjoining  land- 
owners with  the  whole  expense  of 
widening  and  extending  said  street, 
which,  as  we  have  seen,  presents  a 
very  different  case  from  the  one  under 
consideration,  in  which  the  assessment 
referred  alone  to  the  sidewalk.  Wilson 
V,  Philippi,  39  W.  Va.  75,  19  S.  E.  553. 

In  Sands  v.  Richmond,  31  Gratt.  571, 
31  Am.  Rep.  742,  Judge  Staples  says: 
"The  ordinance  of  the  city  of  Rich- 
mond would  seem  to  be  peculiarly  fav- 
orable to  the  owners  of  the  lots  in 
merely  requiring  them  to  pave  the 
sidewalks  after  they  have  been  graded 
at  the  expense  of  the  corporation,  and 
in  the  case  before  us  the  assessment 
does  not  appear  to  be  extravagant,  or 
in  excess  of  the  benefits  which  the 
owners  of  the  property  will  probably 
derive  from  the  improvement.  We  are 
therefore  of  the  opinion  that  the  ordi- 
nance is  not  obnoxious  to  any  of  the 
objections  based  upon  the  ground  of 
its  alleged  illegality  or  unconstitu- 
tionality." Wilson  V.  Philippi,  39  W. 
Va.  75,  19  S.  E.  553. 

VI.  Assessment  Proceedings. 

A.  AGREEMENT  BETWEEN  CITY 
AND  PROPERTY  OWNERS. 

The  public  improvement  may  be  or- 
dered by  the  council,  and  the  cost 
thereof  apportioned  in  pursuance  of 
an  agreement  between  the  city  or  town 
and  the  abutting  landowners.  Va. 
Code,  1904,  §  1041a. 
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B.  PETITION  OF  PROPERTY 
OWNERS  OR  RESOLUTION 
OF  COUNCIL. 

1.  General  Statutory  Provisiona. 

The  public  improvement  may  be  or- 
dered by  the  council,  and  the  cost 
thereof  apportioned  in  pursuance  of  an 
agreement  between  the  city  or  town 
and  the  abutting  landowners,  but  in  the 
absence  of  such  agreement,  no  im- 
provement, the  cost  of  which  is  to  be 
defrayed  in  part  by  a  local  tax  or  as- 
sessment, shall  be  ordered  except  on 
a  petition  from  not  less  than  three- 
fourths  of  the  landowners  to  be  af- 
fected thereby,  or  by  a  two-thirds  vote 
of  all  the  members  elected  to  the  coun- 
cil.    Va.  Code,  1904,  §  1041a. 

Upon  the  petition,  in  writing,  of  the 
persons  owning  the  greater  amount  of 
frontage  of  lots  abutting  on  both  sides 
of  any  street  or  alley,  between  any  two 
cross  streets,  or  between  a  cross  street 
and  alley,  the  council  of  any  city, 
town  or  village,  by  a  lawful  majority 
thereof,  may  order  such  part  of  any 
street  or  alley  to  be  paved  between  the 
sidewalks,  with  cobblestone,  brick, 
Belgian  blocks,  asphaltum  or  other 
suitable  material,  from  one  of  such 
cross  streets  to  the  other,  under  such 
regulations  as  may  be  fixed  by  ordi- 
nances duly  passed  by  council.  W.  Va. 
Code,  1899,  ch.  47,  §  34;  Dancer  v. 
Mannington,  50  W.  Va.  322,  40  S.  E. 
475;  Marr  v.  Mannington,  50  W.  Va. 
328,  40  S.  E.  1039;  Floyd  v.  Manning- 
ton,  50  W.  Va.  330,  40  S.  E.  1038. 

2.  Provisions   of    Particular   Municipal 

Charters. 
The  twenty-fifth  section  of  the  char- 
ter of  the  city  of  Norfolk  provides  that 
"no  public  improvement  shall  be  made 
to  be  defrayed,  in  whole  or  in  part,  by 
a  local  assessment,  until  first  requested 
by  a  petition  signed  by  a  majority  of 
the  owners  of  property  to  be  assessed 
for  such  improvement,  or  unless  the 
councils  shall,  by  a  vote  of  a  majority 
of  all  the  members  elected  to  each 
council,  declare  the  said  improvement 


to  be  expedient"  Acts,  1883-84,  p.  29. 
Norfolk  V.  Young,  97  Va.  728,  34  S.  E. 
886;  Norfolk  v.  Chamberlain,  89  Va. 
196,  16  S.  E.  730. 

This  section  limits  the  manner  in 
which  local  assessments  can  be  made. 
It  can  only  be  done  upon  the  petition 
of  a  majority  of  the  owners  of  prop- 
erty to  be  assessed  for  the  improve- 
ment, or  by  a  resolution  passed  by  a 
majority  vote  of  all  the  members  of 
each  council  that  it  is  expedient  to 
make  the  improvement.  Norfolk  v. 
Young,  97  Va.  728,  34  S.  E.  886. 

The  plain  meaning  of  the  require- 
ments of  this  25th  section  of  the  char- 
ter is,  that  improvements,  such  as  are 
contemplated  in  the  said  first  clause, 
if  petitioned  for  as  therein  provided, 
may  be  declared  expedient,  and  an 
order  made  for  their  construction.  But, 
in  the  absence  of  such  petition,  three 
things  are  essential  to  the  validity  of 
a  local  assessment  for  any  such  public 
improvement:  1st.  That  the  councils, 
shall,  by  a  majority  vote,  etc.,  declare 
the  improvement  to  be  expedient.  2d. 
That  notice  shall  be  published  for 
twenty  days  in  two  or  more  news- 
papers, etc.  3d.  That  by  a  majority 
vote  of  all  the  members  elected  to  each 
council,  after  the  two  preceding  re- 
quirements, it  shall  order  and  deter- 
mine that  the  improvement  be  made. 
Norfolk  V.  Chamberlain,  89  Va.  196,  16 
S.   E.  730. 

The  7th  section  of  the  charter  of  the 
city  of  Lynchburg  provides  that  pub- 
lic improvements  to  defray  the  ex- 
pense of  which  local  assessments  are 
to  be  levied,  must  not  be  made  except 
upon  the  petition  of  a  majority  of  the 
owners  of  the  real  estate  on  which  the 
assessments  are  to  be  levied,  or  un- 
less, in  ordering  such  improvement, 
three-fourths  of  the  city  council  shall 
concur.  Davis  v.  Lynchburg,  84  Va. 
861,  6   S.   E.  230. 

The  charter  of  Danville  provides 
that  no  improvement  shall  be  made, 
until  first  requested  by  a  petition  signed 
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by  at  least  a  majority  of  the  owners  of 
property  to  be  assessed^  or  unless  at 
least  three-fourths  of  all  the  council 
shall  concur.  Danville  v.  Shelton,  76 
Va.  325. 

3.  Early  Acts. 

A  private  act  of  assembly  passed 
January,  1813,  providing  for  paving  the 
streets  of  Petersburg  (see  sessions  acts 
of  1812-13,  ch.  74,  p.  103),  §  1  of  which 
provided  that  the  common  hall  of  the 
town,  whenever  it  should  think  proper 
or  whenever  a  majority  of  the  owners 
of  lots  or  parts  of  lots,  or  any  streets 
or  square  in  a  town  should  by  memo- 
rial pray  the  common  hall  to  pave  such 
streets  or  square,  might  cause  the  same 
to  be  properly  paved,  and  the  expense 
apportioned  between  the  town  and  the 
lot  owners.  Boiling  v,  Stokes,  2  Leigh 
178. 

An  early  act  of  assembly  empowered 
the  court  of  Norfolk  borough  to  cause 
any  street,  or  part  of  a  street,  in  Nor- 
folk, to  be  paved,  whenever  they  may 
deem  it'  proper,  or  whenever  the  own- 
ers of  lots,  or  a  majority  of  them,  on 
such  street,  or  part  of  a  street,  shall 
petition  them  to  do  so.  Moseley  v. 
Boush,  4  Rand.  392. 

C.  NOTICE  TO  PROPERTY  OWN- 
ERS  OF  CONTEMPLATED  IM- 
PROVEMENT. 

See  ante,  "Due  Process  of  Law,"  II, 
B,  3,  b. 

1.  Necessity, 
a.  In  General. 

The  act  of  March  7,  1900  (acts  of 
1899-1900,  p.  1147),  entitled  "an  act  to 
provide  for  local  assessments  in  cities 
and  towns,"  provides  that  ten  days*  no- 
tice shall  be  given  to  the  property  own- 
ers to  appeal  before  the  council,  or  a 
committee  thereof,  at  a  time  and  place 
named,  and  he  heard  for  or  against 
such  public  improvement.  Adams  v, 
Roanoke,  102  Va,  53,  45  S.  E.  881. 

The  act  of  February  19,  1892  (acts, 
1891-92,  p.  505),  by  which  the  corporate 
limits   of   the   city   of   Richmond  were 


extended,  provided  in  its  third  section 
that  "the  city  council  of  said  city  may 
make  such  improvement  within  said 
territory  as  it  now  has  the  power  as 
to  the  property  within  its  present 
limits;  but  no  improvement  shall  be 
made  at  the  expense  of  the  abutting 
owners  until  after  allegations  shall 
have  been  heard."  Richmond  v.  Wil- 
liams, 102  Va.  733,  47  S.  E.  844. 

b.  When  No   Petition   Filed  by  Land- 
owners. 

When  no  petition  is  filed,  notice  shall 
first  be  given  to  the  abutting  landown- 
ers not  less  than  ten  days  in  advance, 
notifying  them  when  and  where  they 
may  appear  before  the  council  or  the 
committee  thereof,  to  whom  the  matter 
may  be  referred,  to  be  heard  for  or 
against  such  improvement.  Va.  Code, 
1904,  §  1041a. 

The  twenty-fifth  section  of  chapter 
3  of  the  charter  of  the  city  of  Norfolk 
provided  that  no  public  improvement 
should  be  made,  to  be  defrayed  in 
whole  or  in  part  by  a  local  assessment, 
until  first  requested  by  a  petition, 
signed  by  a  majority  of  the  owners  of 
property,  to  be  assessed  for  such  im- 
provement, or  unless  the  councils 
shall,  by  a  vote  of  a  majority  of  all  the 
members  elected  to  each  cotmcil,  de- 
clare the  improvement  to  be  expedient; 
and  shall,  furthermore,  give  public  no- 
tice of  such  resolution  in  two  or  more 
newspapers  published  in  said  city,  for 
twenty  days,  and  shall  thereafter,  by 
a  like  majority  vote,  order  that  the 
said  improvement  shall  be  made.  The 
plain  meaning  of  the  requirements  of 
this  25th  section  of  the  charter  is,  that 
improvements,  such  as  are  contem- 
plated in  the  said  first  clause,  if  peti- 
tioned for  as  therein  provided,  may  be 
declared  expedient,  and  an  order  made 
for  their  construction.  But,  in  the  ab- 
sence of  such  petition,  three  things  are 
essential  to  the  validity  of  a  local  as- 
sessment for  any  such  public  improve- 
ment: 1st.  That  the  councils  shall, 
by   a   majority  vote,   etc.,   declare   the 
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improvement  to  be  expedient.  2d. 
That  notice  shall  be  published  for 
twenty  days  in  two  newspapers,  etc. 
That  by  a  majority  vote  of  all  the 
members  elected  to  each  council,  after 
the  two  preceding  requirements,  it 
shall  order  and  determine  that  the  im- 
provement be  made.  It  is  not  enough 
that  the  councils  declared  the  improve- 
ment to  be  expedient,  and  gave  notice 
of  that  resolution  by  publication.  It 
is  essential  that  notice  be  given,  by 
the  required  publication,  that  the  ex- 
pense of  the  contemplated  local  im- 
provement is  to  be  defrayed,  in  whole 
or  in  part,  by  a  local  assessment  upon 
the  owners  of  the  lands  to  be  benefited 
thereby.  In  the  present  case,  the  mode 
of  defraying  the  expense  of  the  im- 
provement was  the  subject  of  munici- 
pal legislation,  and  the  matter  of  prime 
importance  to  those  for  whom  the  no- 
tice was  intended;  for,  by  the  mere  no- 
tice of  the  fact  that  the  councils  had 
resolved  that  the  improvement  was  ex- 
pedient, the  local  owners  were  not  put 
on  their  guard  and  warned  to  protect 
their  interests,  as  they  would  have 
been  by  notice  that  they  were  to  be 
assessed  with  and  required  to  pay  the 
whole  expense  of  the  improvement. 
Moreover,  it  is  a  well-settled  principle, 
that  was  intended  by  said  §  25  of  the 
city  charter  to  be  recognized  and  re- 
spected, that  those  whose  rights  are  to 
be  directly  affected  shall  be  allowed 
notice  and  an  opportunity  to  appear 
and  be  heard  in  defense  of  those  rights; 
and  any  mode  of  procedure  without 
such  notice  and  opportunity  would,  in 
cases  like  the  present,  afford  a  munic- 
ipal corporation  ready  means  of  bring- 
ing about  a  virtual  confiscation  of  the 
citizen's  estate.  Norfolk  v.  Chamber- 
lain, 89  Va.  196,  16  S.  E.  730. 

c.  When   Owner  Nonresident  or  Not 
Sui  Juris. 

No  such  notice  as  is  above  required, 
shall  be  necessary  when  the  owner  is  a 
nonresident  or  is  not  sui  juris.  Va. 
Code,  1904,  §  1041a. 


2.  Object  of  Notice. 

The  object  of  notice  in  cases  of  local 
assessment  is,  to  secure  to  the  prop- 
erty owner  the  opportunity  to  protect 
himself  or  his  property  from  an  illegal 
or  erroneous  assessment.  Norfolk  v. 
Young,  97  Va.  728,  34  S.  E.  886. 

3.  Sufficiency  of  Notice. 

In  order  to  be  effectual,  a  notice  of 
an  intention  to  levy  a  local  assess- 
ment should  be  full  and  clear  enough 
to  disclose  to  persons  of  ordinary  in^ 
telligence  in  a  general  way  what  is  pro- 
posed, and  when  and  where  they  may 
be  heard.  Norfolk  v.  Young,  97  Va. 
728,  34  S.  E.  886. 

"With  respect  to  the  alleged  in- 
sufficiency of  the  notice  in  failing  to 
describe  the  property  to  be  paved  and 
the  precise  duty  to  be  performed,  it  is 
sufficient  to  say  that  a  copy  of  the  or- 
dinance was  appended  to  the  notice, 
which  fully  informed  the  appellant  of 
all  that  was  required  to  be  done  by 
him.  If  the-  location  of  the  property 
was  not  described  with  entire  accu- 
racy, the  appellant  was  not  in  the 
least  misled  by  it.  He  well  knew  the 
lot  or  lots  under  his  control  as  re- 
ceiver were  referred  to.  This  failure 
to  perform  the  work  did  not  proceed 
from  any  misapprehension  on  this 
point,  but  because  he  considered  it  his 
duty  to  resist  the  assessment  as  illegal, 
and  to  submit  the  whole  matter  to  the 
determination  of  the  courts.  The  ob- 
jection does  not  appear  to  have  been 
made  in  the  court  below,  but  is  for  the 
first  time  suggested  in  this  court. "^ 
Sands  v.  Richmond,  31  Gratt.  571,  31 
Am.  Rep.  742. 

4.  Requirement  of  Notice  as  Due  Proc- 

ess of  Law. 

As  to  the  requirement  of  notice  and 
an  opportunity  to  be  heard,  as  consti- 
tuting due  process  of  law,  and  as  to 
the  several  acts  in  regard  to  notice 
construed  as  to  their  constitutionality, 
see  ante,  "Due  Process  of  Law,"  II,  B,. 
3,  b. 
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9.  Who  Entitled  to   Notice. 

a.  "Ownei^  of  Land. 

It  is  well  settled  that  assessments  to 
meet  the  costs  of  local  improvements 
are  made  under  the  taxing  power,  and 
that  the  statute  under  which  it  is  pro- 
posed to  make  such  an  assessment 
must  provide  for  reasonable  notice  to 
the  "owner"  of  the  land  to  be  as- 
sessed, and  an  opportunity  to  appear 
before  a  designated  tribunal  and  have 
a  hearing  for  or  against  the  assess- 
ment, at  some  stage  in  the  proceedings 
before  the  assessment  becomes  final. 
Va.  Code,  1904,  §  1041a.  Richmond  v. 
Williams,  102  Va.  733,  47  S.  E.  844. 

b.  Deed  of  Trust  Creditor. 

See  the  title  MORTGAGES  AND 
DEEDS  OF  TRUST,  vol.  10,  p.  1. 

The  conveyance  of  land  to  trustees  to 
secure  the  payment  of  a  debt  is  not  re- 
garded as  changing  the  ownership  or 
the  status  of  the  land  with  respect  to 
the  proceedings  necessary  to  subject  it 
to  taxation,  and  the  creditors  secured 
arc  not  owners  of  the  land  within  the 
meaning  of  a  statute  requiring  notice 
and  opportunity  to  be  heard  to  be  given 
to  abutting  owners  before  a  local  as- 
sessment is  made.  Richmond  v.  Wil- 
liams, 102  Va.  733,  47  S.  E.  844. 

Under  an  act  extending  the  limits  of 
the  city  of  Richmond,  the  city  was 
given  power  to  make  such  improve- 
ments within  the  new  territory  as  it 
then  had  as  to  property  within  *'its 
present  limits,"  but  provided  that  no 
improvement  should  be  made  at  the  ex- 
pense of  abutting  owners,  "until  after 
allegations  have  been  heard,"  and  as- 
sessments for  improvements  authorized 
by  the  act  were  declared  to  be  liens 
on  the  lots  abutting  on  the  improve- 
ments. An  abutting  owner  who  had  given 
a  deed  of  trust  on  his  property  made  ap- 
plication for  certain  improvements, 
which  were  regularly  made  in  accord- 
ance with  the  terms  of  the  act  so  far 
as  it  affected  him  personally,  but  the 
trust  creditors  has  no  notice  of  the 
proceeding.     Held,  the  trust  creditors 


were  not  "owners"  within  the  meaning 
of  the  act,  and  neither  the  city  charter 
nor  any  other  law  required  that  notice 
should  be  given  to  them,  and  that  the 
lien  of  the  city  for  the  improvements 
made  was  paramount  to  their  prior 
deed  of  trust.  Richmond  v.  Williams, 
102  Va.  733,  47  S.  E.  844. 

"It  may  be  said  in  the  outset  that 
the  custom  and  form  of  procedure  in 
the  levying  of  an  assessment  upon  lots 
abutting  upon  a  street  improved,  to 
meet  the  costs  of  such  improvements, 
has  not,  so  far  as  we  have  been  able  to 
ascertain,  recognized  the  right  of  a  deed 
of  trust  creditor  to  notice  and  an  op- 
portunity to  be  heard  before  an  assess- 
ment is  made  upon  lots  abutting  on  the 
improvements."  Richmond  v.  Wil- 
liams, 102  Va.  733,  47  S.  E.  844. 

In  neither  *  the  cases  of  Adams  v. 
Roanoke,  102  Va.  53,  45  S.  E.  881,  or 
Voight  V.  Detroit,  184  U.  S.  115,  22  Sup. 
Ct.  337,  nor  in  the  cases  they  cite  and 
review,  is  there  anything  to  be  found 
that  sustains  the  contention  that  a  deed 
of  trust  creditor,  or  mortgagee,  is  to 
be  regarded  as  an  "owner  of  the  land," 
to  whom  notice  and  opportunity  to  be 
heard  is  to  be  given  as  to  a  proposed 
assessment  to  meet  the  cost  of  local 
improvements.  Richmond  v.  Williams, 
102   Va.   733,  47  S.   E.  844. 

In  the  latter  case  of  Turpin  v. 
Lemon,  187  U.  S.  52,  23  Sup.  Ct.  20. 
47  L.  Ed.  70,  when  referring  to  pro- 
ceedings for  the  imposition  of  special 
taxes  for  local  improvements,  prac- 
tically the  same  expression  is  used, 
viz.;  that,  in  proceedings  for  the  impo- 
sition of  special  taxes  for  local  im- 
provements, notice  to  the  owner  at 
some  stage  of  the  proceedings,  as  well 
I  as  an  opportunity  to  defend,  is  essen- 
tial. It  is  true  tliat  this  court  has  said, 
in  Chapman  v.  Chapman,  91  Va.  397, 
21  S.  E.  813,  50  Am.  St.  846,  and  in 
other  cases,  that  trustees  in  a  deed  of 
trust  and  the  creditors  secured  are  re- 
garded as  purchasers  for  a  valuable 
consideration,  but    it    is    not     thereby 
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meant  that  they  become  the  owners  of 
the  land  conveyed.  "They,"  as  was 
said  in  Williams  v.  Lord,  75  Va.  390, 
404,  "acquire  title  to  the  security  of 
the  deed  of  trust,  and  stand  in  the  atti- 
tude of  bona  fide  purchasers  of  this," 
but  this,  we  repeat,  does  not  make 
them  owners  of  the  land  conveyed 
within  the  contemplation  of  the  stat- 
ute authorizing  the  imposition  of  a 
general  tax,  or  of  a  statute  authoriz- 
ing an  assessment  of  a  special  tax  to  | 
meet  the  cost  of  local  improvements, 
and  requiring  notice,  etc.,  as  to  the  as- 
sessment proposed.  If  they  are  to  be 
so  regarded,  why  not  a  judgment 
creditor  or  one  holding  a  mechanic's 
lien,  or  any  other  lien,  upon  the  prop- 
erty benefited  by  a  local  improvement?  1 
Assessments  for  local  improvements 
proceed  upon  the  theory  of  peculiar  | 
benefits  conferred  upon  the  persons  ' 
liable  to  the  assessment  in  the  enhance- 
ment of  the  value  of  their  property  by 
the  improvements,  and  the  enhance- ' 
ment  of  the  value  of  the  property  upon  ! 
which  a  debt  is  secured  can  not  be 
considered  as  the  taking  of  the  prop- 
erty of  the  creditor  in  any  sense. 
Richmond  v.  Williams,  102  Va.  733,  47 
S.  E.  844. 

D.  DETERMINATION    BY    COUN- 

CIL    WHETHER      IMPROVE- 
MENT TO   BE  MADE. 

After  the  hearing  before  the  city 
council  given  the  property  owners  for 
or  against  such  public  improvement, 
the  council  shall  decide  whether  or  not 
the  improvement  shall  be  made.  Act 
of  March  7,  1900  (acts,  1899-1900,  p. 
1147).  Adams  v.  Roanoke,  102  Va.  53, 
45  S.  E.  881. 

E.  COMPOSITION    OF    COMMIT- 
TEE FROM  COUNCIL. 

When  the  council  consist  of  two 
branches,  a  committee  acting  under 
the  provisions  of  §  1041a,  Va.  Code, 
1904,  shall  be  composed  of  not  less 
than  three  members  from  the  larger 
and     two    members  from    the  smaller 


branch,  a  majority  in  any  case  being 
appointed   from   the   larger   branch. 

F.  NECESSITY  FOR  SEPARATE 
ACTION  BY  COUNCIL  ON 
EACH  SECTION  OF  STREET 
IMPROVED. 

**lt  is  contended  by  appellant  that  it 
is  necessary  to  have  separate  action 
by  the  council  on  each  block  or  sec- 
tion of  the  street  proposed  to  be  paved, 
between  any  two  cross  streets  or  be- 
tween a  cross  street  and  alley.  This 
is  unnecessary  because  under  its  gen- 
eral powers  the  council  has  a  right  to 
pave  any  and  all  streets  within  the  cor- 
poration under  the  provisions  of  ch.  47, 
Code,  and  whenever  the  persons  own- 
ing the  greater  amount  of  frontage  of 
the  lots  abutting  on  both  sides  of  the 
street  to  be  paved,  between  any  two 
cross  streets  or  between  a  cross  street 
and  alley,  the  council  can  complete  the 
work  and  charge  the  abutting  owners 
on  such  part  or  fraction  of  the  street, 
with  the  two-thirds  of  the  cost  of  such 
paving,  and  although  part  of  the  own- 
ers of  frontage  on  a  long  line  of  street 
petition  for  its  pavement  over  many 
cross  streets  and  alleys,  yet  the  coun- 
cil although  they  pave  the  whole 
street  can  only  charge  the  abutting 
property  between  such  cross  streets 
or  between  a  cross  street  and  alley, 
by  the  owners  of  the  greater  amount 
as  is  petitioned  for  by  the  own- 
ers of  the  greater  amount  of  fron- 
tage between  any  particular  cross 
streets  or  between  a  cross  street 
and  alley,  all  other  parties  not  so  pe- 
titioned for  if  paved  must  be  paid  for 
by  the  town."  Dancer  v.  Mannington, 
50  W.  Va.  322,  40  S.  E.  475. 

G.  DETERMINATION  OF 
AMOUNT  AND  APPORTION- 
MENT  OF  COST. 

1.  In  General. 

The  cost  of  the  improvement,  when 
the  same  shall  have  been  ascertained, 
shall  be  apportioned  by  the  council  or 
under  its  direction  between  the  city  or 
town    and    the    abutting    landowners; 
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provided,  that  except  when  it  is  other- 
wise agreed,  the  portion  assessed 
against  the  abutting  landowners  shall 
not  exceed  one-third  of  the  total  cost. 
Va.  Code,  1904,  §  1041a.  See  ante, 
"Apportionment,"  V,  B. 

Wken  the  council  has  decided  that 
the  improvement  shall  be  made,  it 
shall  decide  how  much  of  the  cost 
thereof  shall  be  paid  by  the  council, 
and  how  much  by  the  property  owners; 
upon  what  principles  that  part  chargea- 
ble to  the  property  owners  shall  be  ap- 
portioned between  them.  Act  of 
March  7,  1900  (acts  of  1899-1900,  p. 
1147).  Adams  v.  Roanoke,  102  Va. 
53,  45  S.  E.  881. 

2.  Designation  of  Officers  to  Appor- 
tion Expense  Chargeable  upon 
Property. 

The  council  shall  designate  an  of- 
ficer who  shall  apportion  that  part  of 
the  cost  chargeable  to  the  property 
owners  between  them  upon  the  prin- 
ciples prescribed*  by  the  council.  Act 
of  March  7,  1900  (acts  of  1899-1900,  p. 
1147).  Adams  v,  Roanoke,  102  Va.  53, 
45  S.  E.  881. 

By  §  72  of  its  charter  (acts  of  as- 
sembly, 1W9-1900,  pp.  627,  640,  etc.), 
the  city  of  Bristol  was  given  the 
power  among  other  things,  to  pave  its 
streets,  and  to  determine  what  por- 
tion, if  any,  of  the  whole  expense 
should  be  paid  from  the  treasury  of  the 
city,  and  what  portion  thereof  should 
be  assessed  upon  the  real  estate, 
which,  in  the  opinion  of  the  city  coun- 
cil, would  be  benefited  by  such  im- 
provements. It  was  further  provided 
that  if  the  council  should  determine 
at  any  time  to  make  such  improve- 
ments, it  might  order  them  to  be 
made,  and  after  the  work  had  been 
completed  the  judge  of  the  corpora- 
tion court  of  the  city  should  appoint 
a  board  of  assessors  to  go  upon  the 
premises  and  levy  a  local  assessment 
upon  each  piece  of  the  abutting  lands, 
or  lots,  to  meet  the  expenses  of  the 
improvements    in    front  of    or    along 


such  real  estate.     Hicks  v,  Bristol,  102 
Va.  861,  47  S.  E.  lOPl. 

3.  Report  and  Entry  of  Amount  of  As- 

sessment. 

The  amount  assessed  against  each 
landowner,  or  for  which  he  is  liable 
by  agreement,  shall  be  reported  forth- 
with to  the  collector  of  taxes,  who 
shall  enter  the  same  as  provided  for 
other  taxes.     Va.  Code,  1904,  §   1041a. 

The  officer  shall  report  the  plan  and 
apportionment  to  the  council.  The  re- 
port of  the  officer  so  designated,  after 
lying  twenty  days  in  his  office  or  that 
of  the  clerk  of  the  council,  for  inspec- 
tion by  any  person  whose  property  it 
is  proposed  to  charge  with  any  part  of 
the  costs  of  the  improvement,  is  to  be 
referred  to  a  designated  committee, 
who  shall,  after  ten  days*  notice  to  the 
owners  of  each  parcel  of  such  property 
of  the  existence  of  the  report  and  of 
the  amount  it  is  proposed  to  charge 
against  the  property  of  such  owner, 
give  a  hearing  to  such  owner,  at  which 
he  may  show  cause  against  the  pro- 
posed assessment,  and  after  such  hear- 
ing the  committee  is  to  endorse  its 
judgment  on  the  notice  in  each  case, 
and  return  the  same  to  the  council. 
Act  of  March  7,  1900  (acts,  1899-1900, 
p.  1147).  Adams  v.  Roanoke,  102  Va. 
53,  45  S.  E.  881. 

4.  Hearing  Excepdons  t«  or  Confirming 

Report. 

By  the  provisions  of  §  72  of  the  char- 
ter of  the  city  of  Bristol,  any  person 
or  corporation  who  felt  aggrieved  by 
the  report  had  the  right  to  file  excep- 
tions to  it.  The  court,  after  the  report 
had  been  filed  ten  days,  could  act  upon 
it.  If  no  exceptions  were  filed  to  the 
report,  the  court  was  required  to  con- 
firm it,  and  order  the  assessment  to 
be  paid  by  the  abutting  owners  of  the 
lots,  as  their  interests  in  the  same 
should  appear,  to  the  treasurer  of  the 
city,  within  such  time  and  on  such  terms 
as  the  city  council  might  direct.  If 
exceptions  were  filed  to  the  report,  the 
court  was  required  to  hear  and  deter- 
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mine  such  exceptions,  and  upon  any 
question  involved  to  hear  evidence,  with 
the  right  to  increase  or  decrease  the 
assessments  if  it  appeared  that  they 
were  not  levied  in  proportion  to  the 
benefits  to  the  abutting  lots,  and  to 
make  any  correction  therein  which 
might  seem  equitable  and  just,  or  to  re- 
commit the  report  for  cause.  Acts, 
1899,  1900,  pp.  677,  640.  Hicks  v.  Bris- 
tol, 102  Va.  861,  47  S.  E.  1001. 

H.     NOTICE     TO     PROPERTY 
OWNER     OF     APPORTION- 
MENT AND  AMOUNT  OF  AS- 
SESSMENT. 
1.  Necessity. 

When  the  apportionment  is  not  fixed 
by  agreement,  notice  thereof,  and  of 
the  amount  assessed  against  him,  shall 
be  given  each  of  the  then  abutting 
owners,  and  he  shall  be  cited  thereby  to 
appear  before  the  council,  or  the  com- 
mittee thereof  having  the  matter  in 
charge,  not  less  than  fifty  days  after 
the  service  of  such  notice,  at  a  time 
and  place  to  be  designated  therein,  to 
show  cause,  if  any  he  can,  against  such 
assessment.    Va.  Code,  1904,  §  1041a- 

'%,  Maimer  of  Service. 

See  the  titles  NOTICE,  vol.  10,  p. 
482:  SERVICE  OF  PROCESS,  ante, 
p.  209. 

Upon  Infant  or  Insane  Persons.— 
Notice  to  an  infant  or  insane  person 
may  be  served  on  his  guardian  or  com- 
mittee.    Va.  Code,  1904,  §  1041a. 

Upon  Nonresident. — Notice  to  a  non- 
r-«^ident  of  the  state  may  be  mailed 
to  him  at  his  place  of  residence  or 
served  on  his  agent,  if  he  have  one 
within  the  state,  or  if  he  have  no  such 
agent,  on  the  tenant  of  the  freehold. 
Va.  Code,  1904,  §  1041a. 

I.  DELEGATION  BY  COUNCIL 
OP  POWER  TO  CONSTRUCT 
IMPROVEMENTS  OR  MAKE 
ASSESSMENT. 

See  the  title  STREETS  AND 
HIGHWAYS. 


1.  To  Board  of  Public  Works. 

By  its  charter  the  city  council  of 
Alexandria  are  empowered  to  have  the 
work,  for  which  the  assessment  is 
made,  done  under  the  direction  of  a 
body  known  as  the  board  of  public 
works,  created  by  the  city  council. 
Green  v.  Ward,  82  Va.  324. 

"The  plaintiff  also  denies  the  validity 
of  the  assessment,  on  the  ground  that 
the  work,  for  which  the  assessment 
was  made,  was  done  under  the  direc- 
tion of  a  body  known  as  the  Board  of 
Public  Works,  created  by  the  city  coun- 
cil. His  contention  is  that  the  power 
of  the  council  can  not  thus  be  law- 
fully delegated  to  others.  But  we  do 
not  concur  in  this  view.  It  was  com- 
petent for  the  council  to  appoint 
agents  to  have  the  work  done,  and  the 
action  of  the  board  was  in  effect  rati- 
fied by  the  council  when  the  assess- 
ment was  made  and  ordered  to  be  col- 
lected. To  this  eflFect  is  the  case  of 
Hitchcock  V.  Galveston,  96  U.  S.  341. 
The  court  said:  'If  the  city  council 
had  lawful  authority  to  construct  the 
sidewalks,  involved  in  it  was  the  right 
to  direct  the  mayor  and  the  chairman 
of  the  committee  on  streets  and  alleys 
to  make  a  contract  on  behalf  of  the 
city  for  doing  the  work.  We  spend 
no  time  in  vindicating  this  proposition. 
It  is  true,  the  council  could  not  dele- 
gate all  the  power  conferred  upon  it 
by  the  legislature,  but  like  every  other 
corporation,  it  could  do  its  ministerial 
work  by  agents.  ♦  *  ♦  There  was, 
therefore,  no  unlawful  delegation  of 
power.  But,  if  there  had  been,  the 
contract  was  ratified  by  the  council 
after  it  was  made.'  For  the  reasons, 
however,  already  stated,  the  plaintiff 
is  entitled  to  an  award  of  execution, 
and  the  judgment  must  be  reversed." 
Green  v.  Ward,  82  Va.  324. 

2.  To  Street  Committee  and  City  En- 

gineer. 
Virginia  Cases. — Under  the  provision 
of  the  charter  authorizing  the  council 
to    prescribe    the    width    of    the    side- 
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walks,  such  power  can  not  be  delegated 
to  the  street  committee  and  city  engi- 
neer. McCrowell  v.  Bristol,  89  Va. 
€52,  16  S.   E.  867. 

"The  assessment  in  question  is  clearly 
invalid  in  that  the  city  council,  instead 
of  first  prescribing  the  width  of  the 
sidewalk  in  question,  as  provided  by 
the  24th  section  of  the  city  charter, 
delegated,  or  rather  left,  the  whole  j 
matter  to  the  city  engineer  and  street 
committee,  and  in  doing  so  tran- 
scended the  power  and  authority  con- 
ferred by  the  city  charter,  which  unau- 
thorized assumption  of  authority  ren- 
dered the  action  of  said  council,  and 
all  acts  done  in  pursuance  thereof,  ille- 
gal and  void."  McCrowell  v.  Bristol, 
89  Va.   652,   16   S.   E.   867. 

The  rule  of  strict  construction  ap- 
plied in  this  case  in  no  way  contra- 
venes the  manifest  right  of  a  municipal 
corporation  to  employ  agents  for  the 
execution  of  ministerial  duties,  and  so 
there  may  be  express  legislative  au- 
thority for  the  delegation  of  duties 
other  than  those  strictly  ministerial, 
and  not  invalid  as  a  delegation  of  dis- 
cretionary authority.  Hence,  in  Hitch- 
cock V,  Galveston,  96  U.  S.  341,  which 
was  cited  with  approval  by  Lewis,  P., 
in  Green  v.  Ward,  82  Va.  324,  it  was 
held,  that  if  a  city  council  has  lawful 
authority  to  construct  sidewalks,  it 
may  direct  the  mayor  and  chairman  of 
the  committee  of  streets  and  alleys  to 
make  a  contract  on  behalf  of  the  city 
to  do  the  work.  In  that  case,  Mr.  Jus- 
tice Strong  said:  "We  spend  no  time 
in  vindicating  this  proposition.  It  is 
true  the  council  could  not  delegate  all 
the  power  conferred  upon  it  by  the  leg- 
islature, but,  like  every  other  corpora- 
tion, it  could  do  its  ministerial  work 
by  agents.  Nothing  more  was  done  in 
this  case.  The  council  directed  the 
pavements,  ordering  them  to  be  con- 
structed of  one  or  the  other  of  several 
materials,  but  giving  to  owners  of  abut- 
ting lots  the  privilege  of  selecting 
which,  and  reserving  to  the  chairman 


of  the  committee  authority  to  select* 
in  case  the  lot  owners  failed.  The 
council  also  directed  how  the  prepar- 
atory work  should  be  done.  There 
was,  therefore,  no  unlawful  delegation 
of  power."  McCrowell  v.  Bristol,  8d 
Va.  652,  16  S.  E.  867. 

"Another  objection  to  the  ordinance 
is  that  it  attempts  to  delegate  to  the 
city  engineer  and  to  the  committee  on 
streets  the  exercise  of  fuhctions  which 
properly  belong  to  the  city  council. 
We  are  unable  to  perceive  the  force  of 
this  objection.  The  city  council  de- 
termines when  a  new  street  is  to  be 
opened  or  an  old  one  to  be  graded; 
and  the  work  is  of  course  to  be  done 
under  the  supervision  of  the  city  engi- 
neer. The  ordinance  requires  that  the 
owner  shall  pave  the  sidewalk  after 
the  street  is  graded,  and  the  city  engi- 
neer merely  gives  notice  to  the  owner 
to  do  the  work  as  prescribed  by  the 
ordinance.  The  city  engineer  is  the 
mere  agent  of  the  council  to  carry,  into 
execution  its  orders,  and  can  not  be 
said  in  any  sense  to  exercise  powers 
properly  belonging  to  the  city  coun- 
cil. The  same  is  true  with  respect  to 
the  street  committee,  as  it  is  termed." 
Sands  v,  Richmond,  31  Gratt.  571,  31 
Am.  Rep.  742. 

West  Virginia  Case. — It  is  claimed 
that  no  assessment  was  made  by  the 
common  council  of  the  town  upon  the 
property  holders  or  any  of  them  for 
the  payment  of  the  respective  amounts 
to  be  recovered;  that  the  council  could 
not  and  did  not  delegate  authority  to 
the  street  committee  or  any  of  them  to 
make  such  assessment;  that  the  making 
of  said  assessment  is  in  effect  a  power 
of  taxation  and  can  only  be  exercised 
by  the  council.  After  the  paving  is 
completed  it  is  only  a  question  of 
measurement  and  calculation  to  ascer- 
tain  the  amount  to  be  assessed  and  it 
is  competent  for  the  street  committee 
or  another  committee  appointed  by  the 
council  for  the  purpose,  to  measure 
and  ascertain  and  report  to  the  council 
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the  amount  in  each  case,  which  was 
done  in  case  at  bar  and.  the  same  ac- 
cepted and  adopted  by  council,  and 
placed  in  the  hands  of  the  town  ser- 
geant for  collection.  There  is  no  del- 
egation of  power  to  assess  in  this  act; 
it  is  merely  appointing  a  committee  to 
ascertain  and  report  facts  without  the 
exercise  of  powers  or  discretion.  The 
statute  itself  fixes  the  basis  of  assess- 
ment and  makes  the  amount  ascer- 
tained by  the  measurement,  a  lien  on 
the  abutting  property;  it  is  not  made 
so  by  being  declared  a  lien  by  the 
council  as  claimed  by  appellant.  The 
authorities  cited  by  appellant,  Wythe 
V,  Mayor,  2  Swan  (Tenn.)  364;  Mur- 
ray V.  Tucker,  10  Bush.  (Ky.)  240,  do 
not  apply  here.  Dancer  v.  Manning- 
ton,  50  W.  Va.  322,  40  S.  E.  475. 

In  Wythe  v.  Mayor,  2  Swan  364,  it 
was  very  properly  held,  that  the  cor- 
poration of  Nashville  had  no  power  to 
delegate  to  any  one  or  more  members 
of  the  board  of  aldermen  authority  to 
give  notice  to  such  citizens  as  they 
might  select  to  construct  foot  pave- 
ments in  front  of  their  lots  and  in  the 
event  of  their  failure  to  make  such 
pavements  within  the  time  fixed  by  a 
by-law  of  the  corporation,  to  have 
them  made  at  the  expense  of  the  lot 
owner,  which  was  a  power  conferred 
upon  the  corporation  which  could  not 
be  delegated;  and  in  the  case  of  Mur- 
ray V.  Tucker,  10  Bush.  (Ky.)  240,  it 
was  held,  that  "the  city  of  Louisville 
alone  has  the  power  under  its  charter 
to  determine  the  necessity  for  street 
improvements  therein,  and  the  exercise 
of  this  power  can  not  be  delegated." 
Appellant  on  this  point  also  cites  1 
Dill,  on  Mtm.  Corp.  §  96,  which  is  to 
the  same  effect  as  the  authorities  just 
cited  and  yet  we  find  in  that  same  § 
96,  "But  the  principle  that  the  exer- 
cise of  municipal  powers  of  discretion 
can  not  be  delegated  does  not  prevent 
a.  corporation  from  appointing  agents 
and  empowering  them  to  make  con- 
tracts, or  from  appointing  committees 
and    investing   them   with   duties   of   a 


ministerial  or  administrative  charac- 
ter." Dancer  v.  Mannington,  50  W. 
Va.  322,  40  S.  E.  475. 

J.  HEARING  BEFORE  COUNCIU 
AND  APPEAL  TO  CORPORA- 
TION OR  CIRCUIT  COURT. 

See  post,  "Hearing  before  Council 
and  Appeal  to  Corporation  or  Circuit 
Court,"  VIII,  B. 

VII.  Enforcement  and  Collec* 
tion. 

A.  SUIT  TO  ENFORCE  LIEN. 

1.  In  General. 

The  lien  of  an  assessment  upon  abut- 
ting land  may  be  enforced  by  a  suit 
in  equity.     Va.  Code,  1904,  §  1041a. 

The  remedy  by  bill  in  equity  is  a 
creature  of  the  legislature,  and  is  a 
concession  to  the  taxpayer,  as  giving 
him  a  day  in  court  to  present  any  just 
defense  he  may  have.  Parkersburg  v. 
Tavenner,  42  W.  Va.  486,  26  S.  E.  179. 

2.  Necessary  Allegations. 

An  act  of  the  legislature  which  au- 
thorizes a  municipality  to  assess  two- 
thirds  the  expense  of  paving  a  street 
and  the  whole  expense  of  constructing 
a  sewer  against  the  abutting  property 
owners  is  constitutional  and  valid.  It 
is  only  necessary,  in  a  bill  in  equity 
to  enforce  such  an  assessment,  to  set 
out  and  allege  a  substantial  compli- 
ance with  the  statute.  Parkersburg  v. 
Tavenner,  42  W.  Va.  486,  26  S.  E.  179. 

"The  position  of  the  defendant  that 
the  allegations  were  not  full  enough 
to  show  that  the  plaintiff  had  complied 
with  the  requirements  of  the  statute,  is 
equally  untenable.  All  that  was  re- 
quired for  the  plaintiff  to  do  was  to  al- 
lege that  the  work  was  done  and  the 
assessment  made  in  pursuance  of  the 
statute,  and  it  was  not  necessary  to  set 
out  minutely  every  step  taken  by  the 
officers  of  the  municipality  with  regard 
to  the  work  undertaken;  but,  if  there 
was  any  necessary  requirement  omitted 
which  operated  injuriously  to  the  de- 
fendant she  should  have  made  this  a 
matter  of  defense.    The  bill  sufficiently 


Special  Assessments 


467 


alleges  that  the  work  was  per- 
formed in  accordance  with  the  stat- 
ute; that  a  true  estimate  thereof 
was  made  and  assessed  under  plain- 
tiff's supervision  against  the  property 
in  controversy;  that  the  defendant  was 
the  owner  thereof,  and  liable  for  the 
payment  of  the  assessment.  This  she 
admits  by  her  demurrer,  and  legally 
confessed  by  her  failure  to  answer. 
The  remedy  by  bill  in  equity  is  a  crea- 
ture of  the  legislature,  and  is  rather  a 
concession  to  the  taxpayer,  as  giving 
him  a  day  in  court  to  present  any  just 
defense  he  may  have.  There  is  appar- 
ently no  good  reason  shown  why  the 
defendant  should  not  pay  the  assess- 
ment, and  the  decree  is  therefore  af- 
firmed." Parkersburg  v.  Tavenner,  42 
W.  Va.  486,  26  S.  E.  179. 

B.  BILL  IN  CHANCERY,  SUIT  OR 

MOTION. 

Section  7,  ch.  3,  of  the  charter  of 
the  city  of  Roanoke,  provides  that  an 
assessment  for  local  improvements 
shall  be  a  lien  upon  the  property  upon 
which  it  is  assessed  from  the  date  of 
such  assessment,  and  shall  be  a  per- 
sonal debt  of  the  owner  of  the  prop- 
erty, which  lien  and  debt  may  be  en- 
forced by  a  bill  in  chancery,  suit  or 
motion.  Asberry  v.  Roanoke,  91  Va. 
662,  22  S.  E.   360. 

C.  RECOVERY   BY   MOTION  UN- 

DER ACT  OF  1796. 
1.  In  General. 

Under  the  act  of  1796,  ch.  31,  author- 
izing the  mayor  and  commonalty  of 
Alexandria  to  recover  by  motion  of 
the  amount  of  moneys  assessed  for 
paving  the  streets,  a  judgment  (in 
terms),  "and  also  for  the  taxes  of  the 
town,"  can  not  be  sustained;  notwith- 
standing, from  the  account  exhibited, 
it  appear  that  such  judgment  was  ac- 
tually intended  to  be  for  no  more  than 
the  sum  due  for  such  assessments. 
Mayor  v.  Chapman,  4  Hen.  &  M.  270. 

By  an  act  of  assembly  passed  in  the 
year  1796,  ch.  31,  the  mayor  and  com- 
monalty of  the  town  of  Alexandria  are 


authorized  to  recover  of  any  person 
holding  lands  within  the  limits  of  the 
said  town,  and  who  have  no  other 
property  therein  on  which  the  taxes 
or  assessments  imposed  on  such  prop- 
erty for  {>aving  the  streets  therein  can 
be  levied,  the  amount  of  such  taxes 
or  assessments  by  motion  in  the 
county  or  corporation,  where  such  per- 
sons reside.  Mayor  v.  Chapman,  4 
Hen.   &  M.  270. 

Under  the  act  of  ^96,  ch.  31,  the 
mayor  and  commonalty  of  Alexandria 
are  not  authorized  to  recover  by  mo- 
tion money  due  for  the  town  taxes; 
but  only  for  "paving  the  streets."  Al- 
exandria V.  Hunter,  2  Munf.  228. 

Under  this  act  a  motion  was  made 
in  the  court  of  Fauquier  county, 
against  the  appellee,  George  Chapman, 
"for  a  judgment  against  him  for  the 
sum  of  £66,  17s.,  being  the  amount  of 
the  assessment  imposed  on  his  prop- 
erty in  the  town  of  Alexandria,  for 
paving  the  streets  of  the  said  town, 
and  for  the  town  tax  on  his  said  prop- 
erty for  the  years  1799,  1800,  and  1801, 
notice  whereof  was  proved  by  oath." 
"The  court  rendered  a  judgment 
against  the  defendant  for  £60,  17s., 
being  the  amount  of  assessments  im- 
posed 'on  the  defendant's  property  in 
the  town  of  Alexandria,  for  paving 
the  streets  in  the  said  town,  and  for 
the  town  tax  on  said  property  for  the 
years  1799,  1800,  and  1801,  with-  costs.* 
The  district  court  reversed  the  judg- 
ment and  the  mayor,  etc.,  appealed. 
There  can  be  no  doubt,  I  think,  that 
this  judgment  of  the  county  court  was 
erroneous;  because  the  act  above  men- 
tioned does  not  authorize  a  judgment 
against  a  person  having  property  in 
the  town  of  Alexandria,  and  residing 
out  of  its  jurisdiction,  for  any  tax>  or 
assessment  whatsoever,  except  for  pav- 
ing the  streets.  Upon  this  ground, 
therefore,  I  think  the  judgment  of  the 
district  court  must  be  affirmed,  so  far 
as  relates  to  the  reversal  of  that  of  the 
county  court."  Mayor  v.  Chapman,  4 
Hen.  &  M.  270. 
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The  defendant  having  proved,  in  op- 
position to  such  motion,  that  he  had 
personal  property  in  Alexandria  of 
greater  value  than  the  amount  of  as- 
sessment; quaere,  is  he  bound,  more- 
over, to  prove  that  the  sergeant  of  the 
town  had  knowledge  of  such  property, 
and  that  a  distress  could  have  been  lev- 
ied upon  it.  Mayor  v.  Chapman,  4 
Hen.  &  M.  270. 

2.  Notice  of   Motion. 

The  act  of  jissembly  requires  that 
the  defendant  shall  have  notice,  not 
only  of  the  motion  intended  to  be 
made,  but  also  of  the  "amount  of  the 
taxes  or  assessments  due  from  him," 
which,  in  my  opinion,  prevents  the 
proof  or  recovery  of  any  sum  diflPer- 
ent  from  that  stated  in  the  notice.  Al- 
exandria V.  Hunter,  2  Munf.  228. 

In  such  case,  the  notice  must  state 
the  true  amount  of  the  assessments  for 
paving  the  streets,  due  from  the  de- 
fendant; for  if  the  sum  in  proof  be 
different  from  that  in  the  notice,  the 
court  will  not  give  judgment  for  the 
sum  actually  due.  Alexandria  v.  Hun- 
ter, 2   Munf.  228. 

3.  No  Presumption  in  Favor  of  Motion. 
Where  an  act  of  assembly  author- 
izes a  judgment,  by  motion  in  a  sum- 
mary way,  in  the  court  of  the  county 
where  the  defendant  resides,  the  plain- 
tiff is  bound  to  prove  the  defendant's 
residence  though  no  objection  be  made 
on  his  part;  for  the  court  will  presume 
nothing  in  favor  of  a  summary  motion. 
Alexandria  v.  Hunter,  2  Munf.  228. 

D.  COLLECTION  AS  TAXES. 
1.  In  General 

The  7th  section  of  the  charter  of  the 
city  of  Lynchburg,  provides  that  as- 
sessments for  public  improvements 
levied  upon  property  benefited,  shall  be 
collected  as  city  taxes.  Davis  v. 
Lynchburg,  84  Va.  861,  6  S.  E.  230. 

When  the  act  of  February  19,  1892, 
was  passed,  the  council,  by  the  charter 
of  the  city  as  it  then  stood,  was  ex- 
pressly authorized  to  make  improve- 
ments  of   streets   by   grading,   paving. 


etc.,  at  the  expense,  in  whole  or  in 
part,  of  abutting  owners,  and  was  fur- 
ther invested  with  the  power  to  collect 
the  cost  of  such  improvements  by  the 
same  process  which  it  was  authorized 
to  use  to  collect  taxes.  Acts,  1869-70, 
p.  120.  And,  by  ordinance  of  the  coun- 
cil, it  was  expressly  provided,  that  "all 
amounts  which  hereafter  become  due 
and  payable  to  the  city  by  property 
owners  by  and  on  account  of  any  pav- 
ing»  grading,  sewers,  sewer  connections 
and  other  improvements  made  by  the 
order  of  the  council  are  to  be  collected 
as  and  in  the  manner  prescribed  for 
the  collection  of  city  taxes.'*  City 
Code,  1885,  pp.  172-173.  Richmond  v. 
Williams,  102  Va.  733,  47  S.  E.  844. 

The  20-th  section  of  the  charter  of 
the  city  of  Alexandria  empowers  the 
collecting  officers  of  the  city  to  distrain 
for  taxes  and  levies  due  the  city;  but 
its  language  does  not  apply  to  special 
assessments  for  street  improvements, 
which  are  chargeable  on  real  estate 
only.     Green  v.  Ward,  82  Va.  324. 

"It  is  true  that  to  make  an  assess- 
ment for  street  improvements  a  per- 
sonal charge,  and  to  collect  it  in  the 
same  way  that  ordinary  taxes  are  col- 
lected, would  be  a  more  expeditious 
and,  for  the  city,  a  more  desirable 
mode  of  collecting  the  tax  than  to  en- 
force the  lien  of  the  assessment  by  a 
sale  of  the  property.  But  the  question 
here  is  one,  not  of  convenience,  but 
of  municipal  authority;  and  since  the 
power  contended  for  has  not  been 
granted,  it  follows  that  the  assessment 
in  question  is  void."  Green  v.  Ward, 
82  Va.  324;  McCrowell  v.  Bristol,  89 
Va.  652,  16  S.  E.  867. 

2.  Early  Acts. 

Section  4  of  a  private  act  of  assem- 
bly passed  in  January,  1813,  providing 
for  paving  the  streets  of  Petersburg 
(see  sessions  acts,  1812-13,  ch.  74,  p. 
103),  provided  that  the  collector  of 
taxes  of  the  corporation,  or  other  per- 
son appointed  by  the  common  hall  for 
the  purpose,  after  ten  days*  notice  pub- 
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lished  in  the  newspapers,  should  and 
might  demand  of  each  owner  or  oc- 
cupier of  a  lot,  etc.,  upon  the  street  or 
square  to  be  paved,  the  part  of  the  ex- 
pense apportioned  and  charged  to  him, 
and  if  not  paid  on  demand,  might  dis- 
train the  ground  of  the  person  so 
charged  for  the  same,  in  the  same  man- 
ner that  distress  is  made  for  public 
taxes.     Boiling  v.  Stokes,  2  Leigh  178. 

The  5th  section  of  an  act  empower- 
ing the  court  of  Norfolk  borough  to 
cause  any  street,  or  part  of  a  street, 
in  Norfolk,  to  be  paved,  directed  the 
collector  of  taxes  of  the  corporation, 
as  soon  as  the  paving  was  begun,  to 
levy  by  distress  and  sale,  as  in  case  of 
public  taxes,  on  each  owner  of  a  lot 
on  the  street  to  be  paved,  one  dollar 
per  foot  front  of  the  lot  which  he  or 
she  might  hold;  and  if  the  sum  so  lev- 
ied be  not  sufficient  to  complete  the 
paving,  the  court  might,  upon  the  ap- 
plication of  a  majority  of  the  landhold- 
ers, make  such  addition  to  the  expense, 
as  may  appear  just  and  reasonable;  and 
so  soon  as  the  pavement  was  com- 
pleted, and  the  committee  had  appor- 
tioned the  expense,  the  collector  was 
directed  to  proceed,  in  like  manner,  to 
collect  from  each  lot  holder,  the  bal- 
ance due  from  him.  Moseley  v.  Boush, 
4  Rand.  392. 

Where  Lot  Vacant  or  Proprietor 
Has  No  Property  Subject  to  Distress. 
— The  7th  section  of  an  early  act  em- 
powering the  court  of  Norfolk  bor- 
ough, to  cause  any  street,  or  any  part 
of  a  street,  in  Norfolk,  to  be  paved, 
provided  that  if  the  lot  be  vacant  and 
the  proprietor  has  no  property  within 
the  corporation  subject  to  distress,  the 
collector  may,  upon  motion  in  the 
name  of  the  corporation,  recover  the 
amount  assessed  against  him.  Mose- 
ley V.  Boush,  4  Rand.  392. 
.  The  5th  section  of  a  private  act  of 
assembly  passed  in  January  1813,  pro- 
viding for  paving  the  streets  of  Peters- 
burg (see  sessions  acts,  1812-13,  ch. 
74,  p.  103),  provided  that  in  case  of 
nonresidence  of  any  owner  of  an  un- 


occupied lot,  etc.,  and  no  property  of 
the  owner  in  the  town  whereof  dis- 
tress might  be  made,  the  part  of  the 
expense  chargeable  to  him  might  be 
levied  by  motion  on  ten  days*  notice. 
Boiling  V.  Stokes,  2  Leigh  178. 

E.  LIEN  OF  ASSESSMENT. 
1.  In  General. 

The  amount  assessed  against  each 
landowner  or  fixed  by  agreement  with 
him  shall  be  a  lien  on  his  abutting 
land,  subject,  however,  to  his  right  of 
appeal  and  objection.  Va.  Code,  1904, 
§  1041a. 

Section  7,  ch.  3,  of  the  charter  of  the 
city  of  Roanoke,  provides  that  an  as- 
sessment for  local  improvements  shall 
be  a  lien  upon  the  property  upon  which 
it  is  assessed.  Asberry  v.  Roanoke,  91 
Va.   562,  22   S.   E.   360. 

Section  72  of  the  charter  of  the  city 
of  Richmond  provides  that  local  as- 
sessments shall  be  a  lien  on  the  abut- 
ting lands  or  lots.  Acts,  1899-1900,  pp. 
627,  640,  etc.  Hicks  v.  Bristol,  102  Va. 
861,    47    S.    E.    1001. 

The  14th  section  of  the  charter  of 
the  city  of  Alexandria  gives  the  city 
council  power  to  pave,  make  and  re- 
pair the  streets  and  highways,  and  in 
general  terms  empowers  it  to  raise 
money,  or  taxes  for  municipal  pur- 
poses. By  the  33d  section,  however, 
specific  provision  is  made  for  paving 
and  curbing  the  streets  as  follows: 
"The  city  council  shall  have  power  to 
specially  tax  a  lot  adjoining  a  street  on 
which  paving  is  done  or  curbstone  put 
down  (whether  on  the  sidewalk  or  car- 
riage way),  not  exceeding  two-thirds 
of  the  expense  of  the  curbstone  or 
paving  on  that  half  of  the  street  op- 
posite such  lot."  Acts,  1870-1871,  p. 
132;  acts,  1876-1877,  p.  158.  This  sec- 
tion empowers  the  city  to  tax  the  lots 
adjoining  a  street  in  which  paving  is 
done  or  curbstone  put  down,  but  does 
not  authorize  a  special  assessment 
against  the  owners  of  the  property 
personally.  Green  v.  'Ward,  82  Va. 
324. 
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2.  Nature  o{  Lien. 

Liens  of  the  class  to  which  assess- 
ment liens  belong  are  purely  statutpry, 
and  their  existence  and  extent  depend 
on  the  statute.  Richmond  v.  Williams, 
102  Va.  733,  47  S.  E.  844. 

3.  Inception  of  Lien. 

a.  In  General. 

The  amount  assessed  against  each 
landowner  or  fixed  by  agreement  with 
him  shall  be  a  lien  on  his  abutting 
land,  from  the  time  when  the  council 
assesses  or  fixes  the  amount  thereof. 
Va.  Code,  1904,  §  1041a. 

Section  7,  ch.  3,  of  the  charter  of  the 
city  of  Roanoke,  provides  that  an  as- 
sessment for  local  improvements  shall 
be  a  lien  upon  the  property  upon 
which  it  is  assessed  from  the  date  of 
such  assessment.  Asberry  v.  Roanoke, 
91  Va.  562,  22  S.  E.  360. 

Section  72  of  the  charter  of  the  city 
of  Bristol,  acts,  1899-1900,  pp.  627,  640, 
etc.,  provides  that  such  assessments, 
when  the  report  of  the  assessors  was 
confirmed,  should  be  a  lien  on  the 
abutting  lands  or  lots.  Hicks  v.  Bris- 
tol.  102  Va.   861,  47   S.   E.   1001. 

b.  As  against  Purchaser  for  Value  and 
•  without  Notice. 

As  against  a  purchaser  for  value  and 
without  notice,  the  amount  assessed  or 
taxed  shall  not  be  a  lien  except  and 
until  it  shall  have  been  reported  to  the 
collector  of  taxes  as  provided  in  this 
section.     Va.  Code,  1904,  §  1041a. 

4.  Extent  of  Lien. 

A  proceeding  to  charge  land  with  the 
cost  of  local  improvements  to  the  ex- 
tent of  benefits  received  therefrom  is 
one  in  rem.  It  is  the  whole  interest 
in  the  land  that  is  assessed  for  the 
improvement,  not  some  particular  es- 
tate therein.  The  improvement  is  for 
the  benefit  of  all  interests  in  the  land, 
for  that  of  the  licnholder  as  well  as  that 
of  the  fee  owner,  and  necessarily  the 
lien  of  the  assessment  for  the  improve- 
ment must  be  coextensive  with  the  es- 
tate benefited  and  assessed.  2  Black- 
well,  Tax.  Tit.,  §  695.     If  the  land  is 


sold  under  the  judgment,  the  whole 
estate  and  interest  of  all  parties  therein 
passes  to  the  purchaser,  subject  to  the 
right  of  redemption,  and  the  deed  is 
made  prima  facie  evidence  of  title  in 
the  grantee.  The  title  conveyed  by  the 
deed  is  the  whole  Tnterest  in  the  land, 
not  simply  that  of  the  fee  owner. 
Richmond  v.  Williams,  102  Va.  733, 
47  S.   E.  844. 

The  fourth  section  of  the  act  of  Feb- 
ruary 19,  1892  (acts,  1891-92,  p.  505), 
contains  the  provision,  that  the  assess- 
ments for  the  improvements  author- 
ized by  the  act  "shall  be  a  lien  on 
such  lots  until  paid,"  meaning  the  lots 
abutting  upon  the  improvements  made. 
Richmond  v.  Williams,  102  Va.  733,  44 
S.   E.  844. 

5.  Priorities. 

Assessments  by  municipalities  for  lo- 
cal improvements  are  in  the  nature  of 
a  tax,  and,  when  duly  and  properly 
made,  are  superior  in  dignity  to  all 
other  liens  on  the  land  on  which  they 
are  assessed.  Richmond  v.  Williams, 
102   Va.   733.  47   S.   E.   844. 

The  principle  that  a  tax  lien  is  su- 
perior in  dignity  to  all  other  liens 
upon  the  land  on  which  it  is  assessed, 
must,  upon  reason  as  well  as  author- 
ity, be  extended  to  assessments  by 
municipalities  for  local  improvements, 
which  are  in  the  nature  of  a  tax,  other- 
wise the  whole  scheme  for  local  im- 
provements provided  for  in  the  char- 
ters of  the  several  cities  and  towns  in 
this  state,  would  be  "practically  de- 
feated," since  such  improvements 
might  be  completely  prevented  by  a 
mortgage  or  deed  of  trust  on  property 
equal  to  the  value  of  the  property. 
Richmond  v.  Williams,  102  Va.  733,  47 
S.    E.   844. 

"It  is  true  that  liens  of  the  class  to 
which  assessment  liens  belong  are 
purely  statutory,  and  that  their  exist- 
ence and  extent  depend  on  the  statute. 
But  our  construction  of  the  charter  is 
that  it  does,  by  necessary  implication, 
provide    that    the    lien    of    the    assess- 
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ment  on  the  property  benefited  by  the 
improvement  shall  be  paramount  to 
all  other  interests  therein,  including 
prior  mortgages  or  other  liens 
thereon."  Richmond  v.  Williams,  102 
Va.  733,  47  S.  E.  844. 

VIII.  Bemedies  to  Property 
Owner. 

A.   INJUNCTION. 

See  the  title  INJUNCTIONS,  vol. 
7,  p.  512. 

General  or  local  assessments  of 
taxes,  illegal  for  want  of  notice  or 
other  irregularities,  furnish  no  suffi- 
cient ground  for  equitable  interfer- 
■ence.  Riddle  v,  Charlestown,  43  W. 
Va.  796,  28  S.  E.  831;  Douglass  v.  Har- 
ris ville,  9  W.  Va.  162;  Crira  v.  Phil- 
ippi,  38  W.  Va.  122,  18  S.  E.  466;  Chris- 
tie V,   Maiden,   23   W.   Va.   667. 

Equity  will  not  enjoin  municipal  as- 
sessments, merely  on  the  grounds  of 
illegality  or  irregularity,  when  the  mu- 
nicipality, in  making  such  assessments, 
is  not  exceeding  the  constitutional*  or 
statutory  limit  of  its  authority,  as  the 
person  aggrieved  in  such  case  has  ad- 
equate remedy  at  law  for  his  relief. 
Riddle  v.  Charlestown,  43  W.  Va.  796, 
28  S.  E.  831. 

A  court  of  equity  will  not  enjoin 
the  collection  of  a  tax  assessment  on 
a  town  lot  to  pay  for  the  construction 
of  a  sidewalk  in  front  of  the  same, 
ordained  by  the  council  of  an  incorpo- 
rated city  or  town,  on  the  sole  ground 
that  such  tax  or  assessment  is  illegal; 
some  additional  circumstances  bring- 
ing the  case  under  some  recognized 
liead  of  equity  jurisdiction  must  also 
appear.  Wilson  v,  Philippi,  39  W.  Va. 
75,   19   S.   E.   553. 

The  fact  that  the  statute  declares 
that  such  assessment  made  for  con- 
structing a  sidewalk  shall  be  a  lien  on 
the  lot  in  front  of  which  the  same  is 
constructed  does  not  create  such  a 
cloud  upon  the  title  as  to  confer  equi- 
table jurisdiction.  Wilson  v.  Philippi, 
39  W.  Va.  75,  19   S.   E.  553. 

A  court  of  equity  will   not  restrain 


the  collection  of  an  assessment  or  tax» 
imposed  by  an  incorporated  town,  on 
the  sole  ground  that  the  tax  is  illegal. 
There  must  exist,  in  addition,  special 
circumstances,  bringing  the  case  un- 
<fer  some  recognized  head  or  equity 
jurisdiction,  such  as  that  the  enforce- 
ment of  the  assessment  or  tax  would 
lead  to  a  multiplicity  of  suits,  or  pro- 
duce irreparable  injury,  or,  where  the 
property  is  real  estate,  throw  a  cloud 
upon  the  title  of  the  plaintiff,  or  the 
like.  Douglass  v,  Harrisville,  9  W. 
Va.  162;  Wilson  v,  Philippi,  39  W.  Va. 
75,  19  S.  E.  553. 

B.  HEARING  BEFORE  COUNCIL. 
AND  APPEAL  TO   CORPORA- 
TION  OR  CIRCUIT  COURT. 
1.  In  General. 

Any  landowner  wishing  to  make  ob- 
jections may  appear  in  person  or  by 
counsel,  and^  if  the  matter  has  been 
referred  to  a  committee,  shall  be  en- 
titled, if  he  require  it,  to  a  hearing  be- 
fore the  council.  If  his  objections  are 
overruled,  he  shall  have  an  appeal  as 
of  right  to  the  corporation  or  hustings 
court  of  the  city,  or  in  case  of  a  town,, 
to  the  circuit  court  of  the  county  in 
which  such  town  is  situated.  Va. 
Code,   1904,   §   1041a. 

Any  one  objecting  to  the  judgment 
of  the  committee  to  whom  the  report 
of  the  officer  apportioning  the  expense 
between  the  property  owners,  was  re- 
ferred, may  appeal  therefrom  to  the 
corporation  court,  which  shall  hear  all 
legal  evidence  adduced,  and  ascertain 
therefrom  the  amount  proper  to  be 
apportioned  to  the  property  of  the 
party  appealing,  and  to  be  a  lien  thereon. 
Act  of  March  7,  1900  (acts,  1899-1900, 
p.  1147).  Adams  v.  Roanoke,  102  Va. 
53,    45    S.    E.    881. 

a.  Delivery  to  Clerk  and  Docketing  of 
Notice  and   Judgment   of   Council 
Or  Committee. 
When  an  appeal  is  taken,  the  clerk 
of   the    council    shall    immediately    de- 
liver to  the  clerk  of  the  court,  which 
has  cognizance  of  the  appeal,  the  orig- 
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inal  notice  relating  to  the  assessment,  I  the  court,  or  the  judge  thereof,  in  a 
with  the  judgment  of  the  council  or  |  summary  way,  without  pleadings  in 
committee  endorsed  thereon,  and  the  |  writing  and  without  a  jury,  in  term 
clerk  shall  docket  the  same.  Va.  j  time  or  in  vacation,  after  reasonable 
Code,  1904,  §  1041a.  notice   to   the    adverse   party,   and    the 


3.  Mode  of  Trial  on  Appeal. 

Every  such  appeal  shall  be  tried  by 


hearing  shall  be  de  novo.     Va.  Code, 
1904,  §   1041a. 


Special  Commissioner. 

See  the  title  JUDICIAL  SALES  AND  RENTINGS,  vol.  8,  p.  699. 

Special  Damage. 

See  the  title  DAMAGES,  vol.  4,  p.  214. 

Special  Demurrer. 

See   the  title   DEMURRERS,  vol.   4,   p.   470. 

Special  Deposits. 

See  the  title  BANKS  AND  BANKING,  vol.  2,  p.  269. 

Special  Interrogatories  to  Jxiry. 

See  the  title  ISSUES  TO  THE  JURY,  vol.  8,  p.  43. 

Special  Judges. 

See  the  titles  ELECTIONS,  vol.  5,  p.  5;  JUDGES,  vol.  8,  p.  159. 

Special  Lai9ir. 

See  the  title  STATUTES. 

Special  or  StrucK  Juries. 

See   the   title  JURY,  vol.  9,  p.  62. 

Special  PartnersKip. 

See  the  title  PARTNERSHIP,  vol.  10,  p.  880. 

Special  Pleas. 

See  the  title  PLEADING,  vol.  11,  p.  258. 
SPECIAL  REPLICATION.— See  Vanbibber  v.  Beirne,  6  W.  Va.  168. 

SPECIALTY.— See  the  titles  BONDS,  vol.  2,  p.  507;  CONTRACTS,  vol.  3, 
p.  319;  DEEDS,  vol.  4,  p.  364;  SEALS  AND  SEALED  INSTRUMENTS,  ante, 
p.  108. 

A  single  bill  under  seal  is  not  a  note  but  a  specialty.  Mann  v,  Sutton,  4 
Rand.  253;  Laidley  v.  Bright,  17  W.  Va.  779. 

Special  Verdict. 

See  the  title  VERDICT. 


Specie. 

Sec  the  title  PAYMENT,  vol.  11,  p.  27. 

SPECIFICALLY. — The  intention  is  to  govern  in  the  construction  of  a  will. 
Therefore,  where  a  testator,  who  devised  his  real  estate  to  his  children,  and 
also  a  sum  of  money  to  one  of  them,  so  that  his  estate,  both  real  and  personal, 
not  specifically  given,  shall  be  brought  into  estimate,  and  divided  in  such  man- 
ner as  to  make  their  portions  equal;  the  sum  of  money  bequeathed  as  afore- 
said, shall  be  taken  into  the  general  estimate,  although  the  terms  specifically 
given  and  estimated,  do  not  strictly  apply  to  money,  it  being  the  plain  intention 
inferred  from  the  whole  will,  to  make  all  his  children  equal.  Calloway  v, 
Langhorne,  4  Rand.  181. 

Specific  Le^acx* 

Sec  the  title  WILLS. 

SPECIFIC  performance:, 

I.  Definition  and  General  Consideration,  48i. 

A.  Definition,  481. 

B.  Origin  and  History  of  Remedy,  482. 

C.  Discretion  of  Court,  482. 

1.  In  General,  482. 

2.  Discretion  Not  Arbitrary,  483. 

3.  Controlled  by  Rigorous  Rules  and  I^imitattons,  483. 

4.  When  a  Matter  of  Course,  483. 

D.  Compared  with  Rescission,  484. 

E.  Injunction  against  Breach,  484. 

F.  Nature  of  Remedy,  485. 

li.  The  Contract,  485. 

A.  Formation  and  Execution,  485. 

1.  Offer  and  Acceptance,  435. 

2.  Meeting  of  Minds,  487. 

3.  Signing,  488. 

4.  Stamp,  488. 

5.  Seal,  488. 

6.  Resenrations,  489. 

7.  Proof  of  Execution  of  Contract,  489. 

B.  Requisites  and  Validity,  489. 

1.  In  General,  489. 

2.  Certainty  and  Definiteness,  491. 

a.  In  General,  491. 

b.  Illustrative  Contracts,  492. 

c.  Contract  Must  Identify  Land,  493. 

d.  Evidence,  495. 

3.  Legality,  496. 

a.  In  General,  496. 

b.  Illustrative  Contracts,  496. 

4.  Contracts  Barred  by  Statute  of  Limitations,  499. 

5.  Intention  of  Parties  to  Be  Bound,  499. 

6.  Mutuality,  499. 
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a.  In  General*  499. 

b.  Illustrative  Contracts,  501. 

c.  Modifications  of  General  Rnle,  503. 

d.  Time  When  Mutuality  Mast  Exist,  503. 

7.  Consideration,  505. 

a.  Necessity  for  Consideration,  505. 

b.  Sufficiency  of  Consideration,  506. 

c.  Inadequacy  of  Consideration,  509. 

d.  Excessiveness  of  Price,  513. 

e.  Failure  of  Consideration,  513. 

8.  Completeness,  513. 

a.  In  General,  513. 

b.  Illustrative  Contracts,  514. 

c.  Ascertainment  of  Price,  515. 

d.  Time  and  Terms  of  Payment,  516. 

e.  Burden  of  Proof,  516. 

9.  Fraud,  Imposition,  Inequality  or  Other  Unfairness,  516. 

a.  In  General,  516. 

b.  Illustrative  Contracts,  518. 

c.  Injury  to  Third  Persons,  520. 

d.  Determination  of  Fairness,  520. 

e.  Parol  Evidence.  520. 

f.  Burden  of  Proof,  521. 

10.  Absence  of  Good  Faith,  521. 

11.  Mistake,  521. 

12.  Duress  and  Undue  Influence,  522. 

13.  Reasonableness.  522. 

14.  Contracts  Workinsr  Hardship  to  Either  Party,  522. 

15.  Possibility  of  Performance,  523. 

16.  Competent  Parties,  524. 

a.  In  General,  524. 
[  b.  Insanity,  524. 

C.  Intoxication,  524. 

d.  Husband  and  Wife,  524. 

(1)  In  General,  524. 

(2)  Compliance  with  Statute,  526. 
aa.  In  General,  526. 

bb.  Acknowledi^ment  for  Recordation,  526. 

(3)  Separate  Estate  of  Married  Women,  526. 

e.  Contracts  Made  by  or  throuf  h  Others,  527. 

(1)  In  General,  527. 

(2)  Contracts  of  Sale  by  Personal  Representatives,  527. 

(3)  Contracts  Made  by  or  throug^h  Ag'ents,  527. 

f .  Cotenants  and  Coparceners,  529. 

17.  Proof  of  Contract,  530. 

C.  Performance  of  Conditions,  532. 

1.  In  General.  532. 

2.  Conditions  Precedent,  533. 

3.  Conditions  Subsequent,  534. 

4.  Covenants  Dependent  or  Independent,  534. 

5.  Damaces.  535. 

D.  Construction  of  Contract,  535. 
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HI.  statute  of  Frauds,  537. 

A.  In  General,  537. 

B.  Discretion  of  Court,  538. 

C.  Retrospective  Operation  of  Statute,  538. 

D.  Sis^niniir,  538. 

1.  Sigrningr  by  Party  to  Be  Charg^ed,  538. 

2.  Sig^ning*  by  One  of  Two  Coyendors,  538. 

3.  Sig-ning*  by  Agent  of  Party  to  Be  Charged,  539. 

4.  Effect  of  Part  Performance,  539. 

E.  Memorandum,  540. 

F.  Part  Peiformance,  541. 

1.  Rule  at  Law,  541. 

2.  Rule  in  Equity,  541. 

a.  In  General,  541. 

b.  Illustrative  Contracts  and  Gifts,  543. 

3.  Sufficiency  of  Contract  and  Nature  of  Acts  of  Part  Performance,  545. 

a.  In  General,  545. 

b.  Contract  Must  Be  Certain  and  Definite,  545. 
i  y                        c.  Illegality,  547. 

d.  Consideration,  547. 

e.  Acts  of  Part  Performance  Must  Not  Lie  in  Compensation,  547. 

f.  Acts  Must  Be  with  View  to  Agreement  Being  Performed,  548. 

g.  Payment  of  Purchase  Money,  550. 

h.  Possession  or  Making  Improvements,  551. 
(1)  In  General,  551. 
'\  (2)  Possession,  551. 

\  (3)  Improvements,  554. 

i.  Payment  of  Taxes,  555. 

j.  Plaintiff  Must  Rely  on  His  Own  Acts  of  Part  Performance,  556. 
;  k.  Acts  of  Part  Performance  Must  Be  Positive  and  Substantial,  556. 

4.  Priorities,  556. 

5.  Proof  of  Part  Performance,  556. 

6.  Evidence  to  Establish  Contract,  556. 

a.  In  General,  556. 

b.  Declarations  and  Admissions,  556. 

c.  Weight  and  Sufficiency  of  Evidence,  557. 

d.  Burden  of  Proof,  559. 

G.  Fraud,  559. 
H.  Laches,  560. 

L  Pleading,  560. 

1.  Bill  and  Answer,  560. 

2.  Variance,  561. 
J.  Parol  Gifts,  561. 

1.  Definiteness  and  Certainty  of  Gift,  561. 

2.  Part  Performance,  562. 

3.  Consideration,  563. 

4.  Evidence,  563. 

i.  Statutory  Rule  in  Virginia,  564. 
6.  Gifts  by  Parent  to  ChUd,  564. 

IV.  Rule  Where  Applicant  Is  in  Default,  567. 

A.  In  General,  567. 

B.  Applicant  Must  Be  Ready,  Desirous,  Prompt  and  Eager,  S0f, 
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C.  Bfifect  of  Possession  by  Applicant,  570. 

D.  Distinction  between  Gross  and  Mere  Negrligence*  571. 

E.  Qaalification  of  Rule,  571. 

F.  Default  in  Payment  of  Purchase  Money,  571. 

G.  Change  of  Circumstances  Due  to  Complainant's  Default,  574* 

1.  In  General,  574. 

2.  Chang^e  in  Value  of  Subject  Matter,  575, 
H.  Acquiescence,  577. 

V.  Time  as  Essence  of  Contract,  577. 

A.  In  General,  577. 

B.  When  Time  of  Essence  of  Contract,  579. 

C  Dependent  and  Independent  Covenants,  581. 
D.  Time  of  Payment  of  Purchase  Money,  581. 
E^.  Waiver,  583. 
F.  Relief  in  Equity,  584. 

VI.  Farticolar  Contracts  Considered,  584. 

A.  Arbitration  and  Award,  584. 

B.  Compromise  and  Settlement,  585. 

C.  Covenants,  586. 

D.  Bzchans^e  of  Property,  586. 

E.  Insurance  Contracts,  587. 

F.  Leases,  588. 

6.  Marriag'e  Contracts,  589. 
H.  Options,  589. 

I.  Partnership  Contracts,  591. 

J.  Personal  Property  Contracts,  591. 

1.  In  General,  591. 

2.  Where  Remedy  at  Law  Inadequate,  592. 

3.  Particular  Contracts  Considered,  592. 

a.  Contracts  for  Sale  of  Growing^  Trees,  592. 

b.  Contracts  for  Sale  of  Slaves,  592. 

c.  Contracts  for  Sale  of  Whisky,  593. 

d.  Contracts  for  Sale  of  Corporate  Stock,  593. 

e.  Mixed  Real  and  Personal  Property  Contracts,  594^ 

4.  Suit  by  Seller,  595. 

5.  Pleadinsr*  595. 

K.  Personal  Services,  595. 

1.  In  General,  595. 

2.  Remedy  at  Law  Inadequate,  595. 

3.  Executed  Contracts,  595. 

4.  Performance  of  Conditions,  596. 

5.  Particular  Contracts  Considered,  596. 

a.  Contracts  to  Build  or  Repair,  5%. 

b.  Contracts  to  Operate  Leased  Road,  597. 

c.  Contracts  of  Seamen,  597. 

d.  Contracts  to  Open  Streets  and  Alleys,  597. 

e.  Covenants  Not  to  Incumber  Property  Conveyed,  597. 

6.  Defenses,  597. 

L.  Real  Property  Contracts,  597. 

1.  In  General,  597. 

2.  TiUe,598. 
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Suit  by  Vendor,  598. 

(1)  In  General,  596. 

(2)  Marketable  Title  Defined,  601. 

(3)  Doabt  as  to  Title  Mnat  Be  Reasonable,  601. 

(4)  Dintinction  between  Bzecntory  and  Executed  Contracts,  601. 

(5)  Distinction  between  Admitted  and  Contested  Charflre,  601. 

(6)  Rejection  by  Advice  of  Connsel— By  Terms  of  Sale  Vendee 

May  Examine  Title,  602. 

(7)  Concealment  or  Misrepresentation,  602. 

(8)  Contract  to  Sell  by  '*Good  and  SufiBcient  Deed,''  603. 

(9)  Contract  to  Convey  Clear  Title,  603. 
(IC)  Public  Sales,  603. 

(11)  Contracts  of  Hazard.  604. 

(12)  Incumbrances,  605. 

aa.  In  General,  605. 

bb.  Incumbrances     Discharg'eable     Out      of     Purchase 

Money,  605. 
cc.  Liens  on  Land  by  Judgment,  Mortgage  and   Deed  of 

Trust,  606. 
dd.  Land  Subject  to  Life  Maintenance,  607. 
ee.  Dower,  607. 
ff.  Release  and  Discharge  of  Incumbrances,  608. 

(13)  Litigious  or  Clouded  Title,  608. 

aa.  In  General,  608. 
bb.  Prior  Grant  Forfeited,  608. 
cc.  Invalid  Escheat  Proceeding,  609. 
dd.  Land  Held  Adversely,  609. 
ee.  False  Description  in  Deed,  609. 

(14)  Sufficiency  of  Miscellaneous  Titles  Considered,  609. 

aa.  Title  by  Adverse  Possession,  609. 

bb.  Title  under  Statute  of  Limitations,  610. 

cc.  Title  of  Fraudulent  Grantee,  610. 

dd.  Title  in  Infants,  610. 

ee.  Title  by  Unrecorded  Conveyance,  611. 

ff.  Where  Vendor  Has  Life  Estate  Only,  611. 
gg.  Where  Vendor  Has  Equitable  Title  Only,  612. 
hh.  Where  Vendee  Has  Long  Been  in  Possession,  612. 

IL  Purchase  of  Trust  Property,  612. 

jj.  Premature  Exercise  of  Power  of  Sale,  613. 
kk.  Vested  Remainder  Defeasible  by  Dying  without  Issue, 
613. 
(15>  Title  to  Portion  of  Land  Bad,  613. 

(16)  Rule  Where  Vendee  Is  Cognizant  of  Defect,  614. 

(17)  Specific  Performance  as  Matter  of  Favor,  616. 

(18)  Grace  Allowed  Vendor  to  Perfect  His  Title,  616. 

aa.  In  General,  616. 

bb.  Before  Report  of  Commissioner,  617. 

cc  At  or  before  Time  of  Decree,  618. 

dd.  Reasonable  Time  to  Perfect  Title,  618. 

(19)  Title  Must  Appear  by  the  Record,  619. 

(20)  Destruction  of  Property  before  Vendor  Can  Make  Title,  619. 

(21)  Right  of  Purchaser  to  Compensation  or  Abatement,  619. 

(22)  Warranty,  620. 
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(23)  RescUftion,  620. 

(24)  Waiver  of  Objections,  620. 

(25)  Burden  of  Proof,  622. 

(26)  Practice,  622. 

aa.  Reversible  Error,  622. 

bb.  Objections  in  Appellate  Court,  622. 

(27)  Costs,  622. 

(28)  Tender  of  Deed,  623. 

aa.  Rule  in  Virg^inia,  623. 
bb.  Rule  in  West  Virginia,  624. 
b«  Suit  by  Vendee,  624. 

(1)  In  General,  624. 

(2)  Partial  Performance  with  Abatement  or  Compensation,  62& 

(3)  Dower  of  Vendor's  Wife,  628. 

(4)  Tender  of  Performance,  628. 

3.  Effect  of  Prior  or  Subsequent  Sale  by  Vendor  to  Another,  628. 

4.  Lriability  for  Taxes,  631. 
M.  Right  of  Way  Contracts,  631. 
N.  Set-Off,  631. 

O.  Contracts  as  to  Testamentary  Disposition  of  Property,  632. 
P.  Contracts  for  Sale  of  Undivided  Interests,  634. 
Q.  Contracts  Providing  for  Liquidated  Damages,  634. 

VII.  Bescission  and  Modification,  634. 

A.  Rescission,  634. 

B.  Corrections  and  Modifications  of  Contract,  635. 

VIII.  statute  of  Limitations  and  Laches,  637. 

A.  Laches,  637. 

B.  Limitation  of  Actions,  639. 

C.  Effect  of.  Possession,  640. 

IX.  Waiver,  Abandonment  and  Acquiescence,  64o. 

A.  In  General,  640. 

B.  Oral  Waiver  or  Abandonment,  640. 

C.  Waiver  of  Conditions,  641. 

D.  Acts  Constituting  Waiver  or  Abandonment,  641. 

E.  Ratification  or  Acquiescence,  642. 

X.  Merger,  643. 
XI.  Pleading  and  Practice,  643. 

A.  Nature  of  Remedy,  643. 

B.  Election  of  Remedies,  643. 

1.  In  General,  643. 

2.  Judgment  at  Law  for  Damages  Bar  to  Bill  by  Defendant,  643. 

3.  Ejectment  to  Establish  Title,  644. 

C.  BUI,  644. 

1.  AUeg-ations,  644. 

a.  In  General,  644. 

b.  Formation  and  Execution  of  Contract,  644. 

(1)  In  General,  644. 

(2)  Contracts  with  Ag-ents,  645. 

(3)  Contracts  with  Corporations,  645. 

c.  Performance  of  Conditions,  645. 
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d.  Tender  of  Performance,  645. 

e«  Payment  of  Consideration  by  Defendant,  645. 

f .  Statute  of  Frauds,  645. 

g.  Suits  in  Representative  Capacity,  646. 

h.  Ability  and  Willinirness  of  Complainants,  646. 

i.  Demand,  647. 

j.  Averment  of  Jurisdictional  Facts,  647. 

k.  Averment  by  Complainant  as  to  His  Title,  647. 

2.  Amendment  of  Bill,  647. 

3.  Multifariousness,  648. 

4.  Exhibits,  648. 

5.  Prayer  for  Relief,  648. 

6.  Dismissal  of  BiU,  649. 

D.  Cross  Bill,  650. 

E.  Demurrer,  653. 

F.  Answer,  653. 

G.  Variance,  654. 

1.  In  General,  654. 

2.  Personal  Property  Contracts,  655. 

3.  Qualifications  of  General  Rule,  655. 

a.  When  Contract  E^n forced  as  Proved,  655. 

b.  Right  to  Decree  Compensation,  656. 

4.  Election  between  Enforcement  or  Rescission,  656. 

5.  Dismissal  of  Bill,  656. 
H.  Parties.  657. 

1.  In  General,  657. 

2.  Particular  Parties  Considered,  657. 

a.  Adverse  ClaimanU  of  Title,  657. 

b.  Agents,  657. 

c  Assignee  of  Part  of  Purchase  Money,  658. 

d.  Depositary  of  Escrow,  658. 

e.  Dissolved  Corporation,  658. 

f.  Heirs,  Devisees  and  Personal  Representatives,  658. 

g.  Infants,  659. 

h.  Obligor  of  Bond,  659. 
i.  Original  Vendors  and  Vendees,  659. 
j.  Pendente  Lite  Purchasers,  659. 
k.  Remaindermen,  659. 
1.  Strangers,  659. 

(1)  In  General,  659. 

(2)  Exceptions  to  General  Rule,  660. 
m.  Sureties,  661. 

n.  Trustees  and  Cestuis  Que  Trust,  661. 

o.  Transfer  by  Plaintiff  of  Interest  to  Third  Party,  ^tSL 

p.  Wife  of  Defendant,  661. 

3.  Parties  Plaintiff,  661. 

a.  In  General,  661. 

b.  Assignee  of  Purchase  Money,  661. 
c  Corporations,  662. 

d.  Heirs,  Devisees  and  Personal  Representatives,  662. 

e.  Parties  Beneficially  Interested,  663. 

f.  Trustee  and  Cestui  Que  Trust,  663. 

g.  Subpurchasers,  663. 
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4.  Parties  Defendant,  664. 

a.  Heirs  and  Devisees,  664. 

b.  Personal  Representative,  664. 

c.  Persons  Jointly  Interested  with  Defendant,  664. 

d.  State,  664. 

5.  Privies,  664. 

6.  Joinder,  665. 

7.  Demurrer,  665. 

8.  Remand,  665. 

9.  Objections  in  Appellate  Court,  665. 
L  Jurisdiction  and  Venue,  665. 

1.  Jurisdiction,  665. 

a.  In  General,  665. 

b.  Adequate  Remedy  at  Law,  665. 

c.  Execution  of  Awards,  670. 

d.  Jurisdiction  to  Award  Damages,  671. 

(1)  In  General,  671. 

(2)  Where  Specific  Performance  Cannot  Be  Decreed,  671. 

(3)  Ancillary  Power  to  Award  Damag^es,  672. 

e.  Retaininsr  Jurisdiction  to  Do  Complete  Ek)uity,  67S. 

f.  OustinsT  Jurisdiction,  674. 

2.  Venue,  675. 

J.  Reference  to  Ascertain  Character  of  Title,  675. 
K.  Nature  of  Relief  Granted  Parties,  677. 

1.  Compensation  or  Damagres  in  Lieu  of  Specific  Performanoe,  677. 

2.  Damag'es  or  Compensation  in  Addition  to  Specific  Performance,  679. 

3.  Compensation  or  Abatement  of  Purchase  Money,  680. 

a.  For  Deficiency  in  Quantity  of  Land,  680. 

b.  For  Fraud  or  Vendor,  681. 

4.  Repayment  of  Purchase  Money  Where  Specific  Performance  Denied 

Vendee,  682. 

a.  In  General,  682. 

b.  Illustrative  Cases,  682. 

c.  Liability  of  Vendor's  Heirs,  684. 

d.  Vendee's  Lien,  684. 

e.  Prayer  for  Relief,  684. 

f .  Enforcement  of  Decree,  684. 

5.  Credits  on  Purchase  Money,  684. 

6.  Sale  of  Land  to  Raise  Purchase  Money,  686. 

7.  Accounting'  between  Parties,  691. 

a.  In  General,  691. 

b.  Rents  and  Profits,  692. 

c.  Improvements,  695. 

8.  Interest  on  Purchase  Money,  696. 
L.  Issue  to  the  Jury,  696. 

M.  Decree,  6%. 

1.  Form  of  Decree,  696. 

a.  In  General,  696. 

b.  Conditional,  Modified  and  Alternative  Decrees,  696. 

2.  Construction  of  Decree,  697. 

3.  Validity  of  Decree,  697. 

a.  Conformity  to  Pleading^s  and  Proof,  697. 

b.  Want  of  Service  or  Appearance,  698. 
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c  Decreeing  Deed  from  Vendor  to  Vendee,  698. 

d.  Decreeing  Payment  of  Purctamse  Money,  699. 

e.  Natnre  of  Warranty  to  Be  Required,  700. 

f .  Defect  of  Parties,  700. 

4.  Power  of  Court  to  Impose  Terms  on  Plaintiff,  701. 

5.  Personal  Decrees,  701. 

6.  Partition  in  Lieu  of  Specific  Performance,  701. 

7.  Scope  and  Extent  of  Decree,  702. 

8.  Extraterritorial  Operation  of  Decree,  702. 

9.  Decree  for  Personal  Services,  703. 

10.  Reservation  of  Lien  to  Vendor,  703. 

11.  Final  and  Interlocutory  Decrees,  703. 

12.  Correction  and  Amendment,  703. 

13.  Enforcement  of  Decree,  703. 

a.  By  Attachment,  703. 

b.  Inability  of  Court  to  Enforce  Its  Decree,  703. 

14.  Performance  of  Decree,  704. 

15.  former  Adjudication,  704. 

N.  Revivor  of  Suits  and  Actions,  704. 
O.  Another  Suit  Pending,  705. 
P.  Costs,  705. 
Q.  Appeals,  706. 

XII.  Evidence,  707. 

A.  Evidence  on  Behalf  of  Defendant  to  Resist  Decree,  707. 

1.  In  General,  707. 

2.  Parol  Evidence,  707. 

3.  CoUateral  Facts,  708. 
Parol  Evidence,  708. 

Presumption  as  to  Deed  from  Long  Possession,  710. 
Burden  of  Proof,  710. 


B. 
C. 
D. 


CROSS  REFERENCES. 

See  the  titles  COVENANTS,  vol.  3,  p.  741;  FRAUD  AND  DECEIT,  voL 
«,  p.  448;  FRAUDS,  STATUTE  OF,  vol.  6,  p.  516;  LACHES,  vol.  9,  p.  93; 
MULTIFARIOUSNESS,  vol.  10,  p.  130;  RESCISSION,  CANCELLATION 
AND  REFORMATION,  vol.  11,  p.  878. 


L  Definition  and  General  Con- 
sideration. 

A.   DEFINITION. 

Specific  performance  is  an  equitable 
remedy,  which  compels  the  perform- 
ance of  a  contract  in  the  precise  terms 
agreed  upon,  or  such  a  substantial  per- 
formance as  will  do  justice  between  the 
parties  under  the  circumstances  of  the 
case.  Rison  v.  Newberry,  90  Va.  513, 
18  S.  E.  916,  citing  22  Am.  &  Eng. 
Ency.  Law  (1st  Ed.)  909. 

Bouvier  defines  specific  perfonnance 
as  the  "actual  accomplishment  of  a  con- 


tract by  a  party  bound  to  fulfill  it* 
Burrill  defines  it:  "The  performance 
of  a  contract  in  the  precise  termft 
agreed  upon;  strict  performance* 
Quoted  in  Rison  v,  Newberry,  90  Vm. 
513,  521,  18  S.  E.  916. 

A  bill  by  an  appellee  to  obtain  an  in- 
junction to  a  judgment  in  an  action  of 
ejectment  prosecuted  against  him  by 
the  appellant,  for  a  decree  for  a  con- 
veyance from  the  appellant  of  the  lot 
of  land  in  controversy,  is  not  in  its  lat- 
ter aspect  a  bill  for  specific  perform- 
ance. Gibbons  v.  Jackson^  10  Leigh 
364. 
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B.  ORIGIN    AND    HISTORY    OF 
REMEDY. 

"In  the  excellent  treatise  of  equity, 
upon  which  Fonblanque  has  annotated, 
we  are  told,  vol.  1,  p.  27,  that  formerly 
the  law  of  England  was  very  defective 
in  not  providing  for  a  specific  perform- 
ance of  agreements;  'but  it  proving  a 
great  hardship  in  particular  cases  to  be 
left  only  to  the  uncertain  reparation  by 
damages,  which  the  personal  estate  per- 
haps may  not  be  able  to  satisfy,  courts 
of  equity  therefore,  where  there  was  a 
sufficient  consideration,  did,  in  aid  of 
the  common  law,  compel  a  specific  per- 
formance.* Nothing  is  more  clear  than 
that  this  provision  was  introduced  in 
favor  of  the  person  aggrieved  by  the 
breach  of  the  agreement;  as  is  mani- 
fest from  what  is  said  about  the  failure 
of  the  personal  estate,  etc.;  nor  than 
that  this  provision  was  (as  it  is  ex- 
pressed) in  aid  and  not  in  exclusion  of 
the  jurisdiction  of  the  common  law. 
Yet  we  are  told,  lb.,  p.  31,  that  'the 
common  lawyers  continually  poured 
out  their  complaints  against  this  en- 
croachment, as  they  imagined  it,  on  the 
ancient  municipal  laws.* "  Quoted  in 
Long  V.  Colston,  1  Hen.  &  M,  110,  130. 

C.  DISCRETION  OF  COURT. 
1.    In  CreneraL 

Specific  performance  of  contracts  is 
not  a  matter  of  right  in  either  party. 
It  does  not  proceed  ex  debito  justitise, 
but  it  is  a  matter  of  sound  judicial  dis- 
cretion in  the  court;  not  indeed  an  ar- 
bitrary or  capricious  discretion  depend- 
ent upon  the  mere  pleasure  of  the 
court,  but  of  that  sound  and  reasonable 
discretion  which  governs  itself,  as  far 
as  it  may,  by  general  rules  and  prin- 
ciples, but  at  the  same  time  which 
grants  or  withholds  relief  according  to 
the  circumstances  of  'each  particular 
case  where  these  general  rules  and  prin- 
ciples will  not  furnish  any  exact  meas- 
ure of  justice  between  the  parties.  Ab- 
bott V.  L'Hommedieu,  10  W.  Va.  677; 
West  Va.  Oil,  etc.,  Co.  v.  Vinal,  14  W. 
Va.    637,   639;    Lowry   v.    Buffington,    6 


W.  Va.  249;  Conaway  v.  Sweeney,  24  W. 
Va.  643;  Rader  v.  Neal,  13  W.  Va.  373, 
374;  Campbell  v,  Fetterman,  20  W.  Va. 
398;  Rison  v.  Newberry,  90  Va.  513,  1& 
S.  E.  916;  Edichal  Bullion  Co.  v.  Co- 
lumbia Gold  Mining  Co.,  87  Va.  641, 
13  S.  E.  100;  Ford  v.  Euker,  86  Va.  75, 
9  S.  E.  500;  Chilhowie  Iron  Co.  v. 
Gardiner,  79  Va,  305,  309;  Shenandoah 
Val.  R.  Co.  V,  Lewis,  76  Va.  833,  835, 1^ 
Am.  &  Eng.  R.  Cas.  305;  Stearns  v, 
Beckham,  31  Gratt.  379;  Hale  v.  Wilk- 
inson, 21  Gratt.  75;  Rockecharlie  v, 
Rockecharlie,  2  Va.  Dec.  582;  Gish  v. 
Jamison,  96  Va.  312,  31  S.  E.  521; 
Darling  v.  Cumming,  92  Va.  521,  23  S. 
E.  880;  Pennybacker  v.  Maupin,  96  Va. 
461,  31  S.  E.  607;  Cox  v.  Cox,  26  Gratt. 
305;  Powell  v.  Berry,  91  Va.  568,  22  S. 
E.  365;  Halsey  v.  Monteiro,  92  Va.  581, 
24  S.  E.  258;  Augsburg  Land,  etc.,  Co. 
V.  Pepper,  95  Va.  92,  27  S,  E.  807;  vSmith 
V.  Henkel,  81  Va.  524;  Ratliflf  v.  Som- 
mers,  55  W.  Va.  30,  38,  46  S.  E.  712; 
Dunsniore  v.  Lyle,  87  Va.  391,  393,  12 
S,  E.  610;  Bowles  v.  Woodson,  6  Gratt. 
78;  Ferry  v.  Clarke,  77  Va.  397;  An- 
thony V.  Leftwich,  3  Rand.  238,  246; 
McComas  v.  Easley,  21  Gratt.  23,  29; 
Reynolds  v.  Necessary,  88  Va.  125,  129, 
13  S.  E.  348. 

In  suits  for  specific  performance  of 
contracts,  the  courts  have  and  exercise 
a  wide  discretion.  Barksdale  v.  Hen- 
dree,  2  Pat.  &  H.  43. 

Specific  performance  in  courts  of 
equity  is  not  a  matter  of  absolute  right, 
as  arising  from  a  debt  of  justice,  but 
lies  only  in  a  sound  discretion  of  the 
courts.  The  court  has  a  right  to  look 
at  all  the  circumstances  and  say 
whether  justice  and  right  demand  a 
grant  of  performance  of  it.  Hogg's 
Eq.,  §  396;  Abbott  v.  L'Hommedieu,  10 
W.  Va.  677;  Lowther  Oil  Co.  v.  Miller- 
Sibley  Oil  Co.,  53  W.  Va.  501,  513.  44 
S.  E.  433. 

"The  court  may,  under  certain  cir« 
cumstances,  refuse  its  aid  and  leave  the 
parties  to  their  legal  remedies,  or  it 
may  rescind  the  contract  and  place  the 
parties  in  statu  quo.    Bowles  v.  Wood- 
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son,  6  Gratt.  78.  Or  if  the  plaintiff  al- 
leges one  contract  and  the  defendant 
proves  another,  the  court  may  compel 
the  specific  execution  of  the  contract 
as  proved."  McComas  v.  Easley,  21 
Gratt.  23,  31. 

Enforcement  of  Liens. — The  enforce- 
ment of  a  lien  is  a  matter  of  right;  the 
specific  execution  of  a  contract  is  a 
matter  of  sound  judicial  discretion. 
Smith  V.  Henkel,  81  Va.  524,  529. 

Enforcement  in  equity  of  a  retained 
vendor's  lien  is  a  matter  of  right.  Spe- 
cific execution  of  contract  is  a  matter 
of  sound  judicial  discretion.  Smith  v. 
Henkel,  81  Va.  524. 
.  Parol  Contracts.— See  post,  "Statute 
of  Frauds,"  III. 

Every  bill  filed  in  a  court  of  equity 
for  the  specific  execution  of  a  contract 
in  relation  to  lands,  calls  for  the  exer- 
cise of  the  extraordinary  jurisdiction 
of  equity,  and  is  an  application  to  the 
sound  discretion  of  the  court.  It  is 
not  a  case  requiring  the  interposition  of 
the  court  ex  debitio  justitiae,  but  rests  in 
the  discretion  of  the  court,  upon  all  the 
circumstances.  This  rule  applies  as 
well  when  the  contract  sought  to  be 
enforced  is  by  parol  and  there  has  been 
part  execution,  as  to  contracts  in  writ- 
ing. W.  Va.  Oil,  etc.,  Co.  v.  Vinal,  14 
W.  Va.  637,  686,  citing  Pigg  v.  Corder, 
12  Leigh  69;  Anthony  v.  Leftwich,  3 
Rand.  238;  Willard  v.  Tayloe,  8  Wall. 
365;  McComas  v.  Easley,  21  Gratt.  23, 
29.  Pigg  V.  Corder,  12  Leigh  69  is 
cited  in  Rockecharlie  v.  Rockecharlie, 
2  Va.  Dec.  582,  586. 

2.   Discretion  Not  Arbitrary. 

But  the  discretion  which  may  be  ex- 
ercised in  this  class  of  cases  is  not  an 
arbitrary  or  capricious  one,  depending 
upon  the  mere  pleasure  of  the  court, 
but  one  which  is  controlled  by  the  es- 
tablished doctrines  and  settled  priuj 
ciples  of  equity.  West  Va.  Oil,  etc., 
Co.  V.  Vinal,  14  W.  Va.  637,  639;  Pigg 
V.  Corder,  12  Leigh  69,  76;  McComas 
V.  Easley,  21  Gratt.  23;  Bowles  v. 
Woodson,    6    Gratt.     78;     Skipwith     v. 


Strother,  3  Rand.  214,  215,  opinion  by 
Carr,  J.;  Lowry  v.  Buflfington,  6  W.  Va. 
249.  See  also,  opinion  of  Carr,  J.,  in 
Thompson  v.  Jackson,  3  Rand.  504. 

Of  course  the  discretion  to  be  exer- 
cised is  not  an  arbitrary  and  capricious 
one,  depending  upon  the  mere  pleasure 
of  the  court,  but  one  which  is  to  be 
exercised  and  controlled  by  the  estab- 
lished doctrines  and  settled  principles 
of  equity,  governed  by  the  circum- 
stances of  each  particular  case.  Mc- 
Comas V,  Easley,  21  Gratt.  23,  30. 

The  granting  of  this  equitable  rem- 
edy, however,  is  not  a  matter  of  abso- 
lute right,  but  of  discretion;  not,  in- 
deed, of  an  arbitrary  and  capricious  dis- 
cretion, depending  upon  the  mere 
pleasure  of  the  court,  but  of  a  sound' 
judicial  discretion,  controlled  by  the 
established  phinciples  of  equity  and  ex- 
ercised upon  a  careful  consideration  of 
all  the  circumstances  of  each  particu- 
lar case.  Barrett  v.  Forney,  82  Va. 
269,   276. 

3.  Controlled  by  Rigorous  Rules  and 

Limitations. 
But  the  doctrine,  that  a  bill  in 
equity  for  the  specific  execution  of  a 
contract  rests  in  the  sound  discretion 
of  the  court  in  view  of  the  facts  and 
circumstances  and  does  not  require  its 
interposition  ex  debito  justitiae,  has  a 
very  limited  application  in  modern 
courts  of  equity.  The  rules  and  limi- 
tations which  govern  such  courts  are 
no  less  rigorous  and  definite  than  those 
governing  courts  of  law.  Ballard  v. 
Ballard,  25  W.  Va.  470. 

4.  When  a  Matter  of  Course. 
Generally  where  a  contract  respect- 
ing real  property  is  in  its  nature  and 
circumstances  unobjectionable,  it  is  as 
much  a  matter  of  course  for  courts  of 
equity  to  decree  specific  performance 
of  it,  as  it  is  for  a  court  of  law  to  give 
damages  for  a  breach  of  it.  But  the 
court  of  equity  may  under  certain  cir- 
cumstances, refuse  its  aid  and  leave  the 
parties  to  their  legal  remedies,  or  it 
may  rescind  the  contract  and  place  the 
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parties  in  statu  quo.  West  Va.  Oil, 
etc.,  Co.  V.  Vinal,  14  W.  Va.  637,  639; 
Abbott  V,  L'Hommedieu,  10  W.  Va. 
677;  Bowles  v.  Woodson,  6  Gratt.  78; 
McComas  v.  Easley,  21  Gratt.  23,  31; 
Conaway  v.  Sweeney,  24  W.  Va.  643; 
Ballard  v.  Ballard,  25  W.  Va.  470; 
Rader  v.  Neal,  13  W.  Va.  373;  Stearns 
V.  Beckham,  31  Gratt.  379;  Shenandoah 
Val.  R.  Co.  V.  Lewis,  76  Va.  838,  12 
Am.  &  Eng.  R.  Cas.  305;  Campbell  v. 
Fetterman,  20  W.  Va.  398;  Hale  v. 
Wilkinson,  21  Gratt.  75. 

•'Where,  indeed,  a  contract  respect- 
ing real  property  is  in  its  nature  and 
circumstances  unobjectionable,  it  is  as 
much  a  matter  of  course  for  courts  of 
equity  to  decree  a  specific  perform- 
ance of  it,  as  it  is  for  a  court  of  law 
to  give  damages  for  the  breach  of  it." 
2  Story's  Eq.,  §  751.  This  proposition 
is  self-evident.  The  law  always  en- 
forces the  contracts  of  men  where 
they  are  unobjectionable.  The  literal 
and  exact  enforcement  'of  a  contract 
requires  its  specific  execution,  what- 
ever may  be  the  subject  of  such  con- 
tracts. Hale  V.  Wilkinson,  21  Gratt 
75,  80. 

Where  a  contract  respecting  real 
property  is  in  its  nature  and  circum- 
stances unobjectionable,  it  is  as  much  a 
matter  of  course  for  courts  of  equity  to 
decree  a  specific  performance  of  it,  as 
it  is  for  a  court  of  law  to  give  damages 
for  the  breach  of  it.  McComas  v. 
Easley,  21   Gratt.  23,  30. 

That  the  exercise  of  such  jurisdiction 
is  an  application  to  the  sound  discre- 
tion of  the  court  and  is  not  a  right  to 
be  granted  ex  debito  justitiae;  but  when 
the  contract  is  unobjectionable  it  is  as 
much  a  matter  of  course  for  courts  of 
equity  to  decree  the  specific  execution 
of  it  as  it  is  for  courts  of  law  to  give 
damages  for  a  breach  of  it.  Campbell 
V.  Fetterman,  20  W.  Va.  398,  403. 

Limitations. — ^The  rule  that  it  is  as 
much  a  matter  of  course  for  courts  of 
equity  to  decree  specific  performance 
of  a  contract  for  the  sale  of  real  es- 
tate, as  it  is  for  courts  of  law  to  give 


damages  for  a  breach  of  such  contract, 
is  true  only  v/hen  the  contract  is  in  its 
nature  and  circumstances  free  from  ob- 
jections. The  sufficiency  or  insuffi- 
ciency of  the  objections  in  any  case 
must  be  determined  by  the  court  in  the 
exercise  of  a  power  involving  discre- 
tion; for  it  is  a  principle  in  equity  ju- 
risprudence, settled  by  a  long  course 
of  decision,  that  a  decree  for  specific 
performance  is  not  a  matter  of  absolute 
right,  but  one  resting  in  judicial  dis- 
cretion; not  indeed  an  arbitrary  or  ca- 
pricious discretion,  dependent  upon  the 
mere  pleasure  of  the  judge,  but  a  sound 
and  reasonable  discretion,  which  gov- 
erns itself,  as  far  as  it  may,  by  general 
rules  and  principles;  but,  at  the  same 
time,  which  withholds  or  grants  relief, 
according  to  the  circumstances  of  each 
particular  case,  when  these  rules  and 
principles  will  not  furnish  any  exact 
measure  of  justice  between  the  parties. 
Stearns  v.  Beckham,  31  Gratt.  379,  388. 

D.  COMPARED     WITH     RESCIS- 
SION. 

See  the  title  RESCISSION,  CAN- 
CELLATION AND  RE  FOR  MA- 
MATION,  vol.  11,  p.  878. 

Applications  for  specific  perform- 
ance of  contracts  like  applications  for 
rescission  are  addressed  to  the  sound 
discretion  of  the  court.  Both  are  often 
refused,  and  the  parties  left  to  their 
remedies  at  law.  Ferry  v.  Clarke,  77 
Va.  397;  Powell  v.  Berry,  91  Va.  568, 
22  S.  E.  365. 

A  court  of  equity  will  refuse  to  re- 
scind a  contract,  in  many  cases  where 
it  would  also  refuse  to  decree  a  spe- 
cific performance.  Thompson  v.  Jack- 
son, 3  Rand.  504. 

E.  INJUNCTION    AGAINST 
BREACH. 

See  the  title  INJUNCTIONS,  vol. 
T,  p.  591. 

The  rule  is  stated  in  3  Pom.  Eq.  Jur., 
§  1341,  that  "an  injunction  restraining 
the  breach  of  a  contract  is  a  negative 
specific  enforcement  of  the  contract. 
The  jurisdiction  to  grant  such  an  in- 
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junction  is  substantially  a  coincident 
with  its  jurisdiction  to  compel  a  spe- 
cific performance.  Both  are  governed 
by  the  same  doctrines  and  rules,  and 
it  may  be  stated  as  a  general  proposi- 
tion that,  wherever  the  contract  is  one 
of  a  class  which  will  be  specifically  en- 
forced, a  court  of  equity  will  restrain 
its  breach  by  injunction  if  this  is  the 
only  practical  mode  of  enforcement 
which  its  terms  admit."  Shepherd  v. 
GroflF,  34  W.  Va.  123,  11  S.  E.  997,  998. 

F.  NATURE  OF  REMEDY. 

It  may  be  generally  observed  that 
the  remedy  of  the  specific  performance 
of  contracts  afforded  by  courts  of  equity 
is  purely  equitable  in*  its  character,  and 
is  only  used  as  a  means  by  which  the 
ends  of  justice  may  be  more  surely  at- 
tained than  it  could  possibly  be  by  its 
legal  substitute  of  damages.  Barrett 
V.    Forney,   82   Va.   269,  276. 

In  Pom.  Eq.  Jur.,  §  1401,  the  law  is 
thus  stated:  "The  remedy  of  the  spe- 
cific performance  of  contract  is  purely 
equitable,  given  as  a  substitute  for  the 
legal  remedy  of  compensation  when- 
ever the  legal  remedy  is  inadequate  or 
impracticable.  In  the  language  of 
Lord  Selborne:  *The  principle  which 
is  material  to  be  considered  is  that  the 
court  gives  specific  performance,  in- 
stead of  damages,  only  when  it  can  by 
that  means  do  more  perfect  and  com- 
plete justice.' "  Quoted  in  Hissam  v. 
Parish,  41  W.  Va.  686,  24  S.  E.  600,  56 
Am.  St.   Rep.  892. 

IL  The  Contract. 

A.     FORMATION    AND     EXECU- 
TION. 
1.    Offer  and  Acceptance. 

See  the  title  CONTRACTS,  vol.  3, 
p.  320. 

In  General. — An  offer,  to  become  a 
binding  contract  between  the  parties 
so  as  to  be  specifically  enforced,  must 
be  accepted.  And  a  proposal  to  ac- 
cept, or  an  acceptance,  on  terms  vary- 
ing from  those  oflFered,  is  a  rejection  of 
the  offer.     Edichal  Bullion  Co.  v.  Co- 


lumbia Gold  Mining  Co.,  87  Va.  641,  13 
S.  E.  100. 

Before  a  contract  is  completed  by 
acceptance  of  a  proposal  to  pay  on  the 
part  of  the  vendor,  there  is  no  such 
mutuality  in  the  agreement  as  would 
justify  a  court  of  equity  in  enforcing 
the  contract.  Cox  v.  Cox,  5  W.  Va. 
335. 

Where  the  correspondence  shows 
simply  a  treaty  for  an  agreement;  the 
plaintiff  expresses  simply  a  wish  to 
purchase,  asking  what  the  vendor  is 
willing  to  take,  and  the  reply  is  direct, 
stating  a  certain  sum,  and  the  corre- 
spondence here  ends  without  accept- 
ance, it  was  held,  that  this  was  insuffi- 
cient to  establish  a  contract  for  the 
alleged  purchase  of  land,  which  a  court 
of  equity  v?ould  specifically  enforce. 
Cox  V.  Cox,  5  W.  Va.  335. 

Proof  of  the  contract  may  be  by 
parol,  but  it  must  be  full  and  clear. 
And  proof  of  a  mere  offer  on  the  one 
hand,  without  acceptance  on  the 
other,  or  of  an  incomplete  contract, 
that  is,  where  nothing  is  left  open  for 
future  adjustment,  either  as  to  the 
amount  of  the  risk,  between  them  to  be 
paid,  or  the  duration  of  the  risk,  no 
contract  or  obligation  exists.  Haskin 
V.  Agricultural  Fire  Ins.  Co.,  78  Va. 
700. 

Counter  Offer.— "If  the  offer  be 
upon  payments  at  certain  times,  and 
the  party  selling  requires  shorter 
times,  the  party  making  the  proposal 
is  not  bound."  Story  on  Contracts,  § 
85,  referring  to  Bruce  v.  Pierson,  3 
Johnson  534.  Edichal  Bullion  Co.  v. 
Columbia  Gold  Minning  Co.,  87  Va. 
641,  651,  13   S.   E.   100. 

"A  subsequent  acceptance  upon  the 
terms  offered  does  not  make  a  con- 
tract." Amer.  &  Eng.  Ency.,  vol.  3,  p. 
853.  Edichal  Bullion  Co.  v.  Columbia 
Gold  Minning  Co.,  87  Va.  641,  651,  13 
S.  E.  100. 

Illustrative  Cases. — L.,  a  nonresident, 
owns  land  in  this  state.  D.,  a  brother- 
in-law,  residing  in  this  state,  writes  to 
L.   that  he  would   take   the  land  at  a 
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fixed  price  of  ten  dollars  per  acre,  or 
.to  put  his  price  per  acre  on  the  land 
and  he  would  sell  it  for  what  he  could 
above  that  sum  and  retain  the  balance 
as  compensation  and  for  expenses  of 
5ale.  L.  replies  by  letter  that  he  is 
willing  to  take  ten  dollars  per  acre. 
D.  telegraphs  that  he  would  take  the 
land,  and  sent  him  his  two  negotiable 
notes  for  the  whole  amount,  which  L., 
accepted  and  retained.  Subsequently, 
and  before  the  notes  were  due,  D.  sold 
the  land  for  twenty  dollars  per  acre. 
L.  refused  to  make  a  deed  upon  D.'s 
offering  to  pay  off  the  notes,  but  it 
was  agreed  that  the  vendee  of  D. 
should  pay  off  the  notes,  which  was 
done,  and  the  residue  of  the  purchase 
money  on  sale  between  D.  and  the 
vendee  should  be  deposited  in  bank  to 
await  the  result  of  the  controversy  be- 
tween L.  and  D.,  and  that  the  notes 
should  also  be  deposited  in  bank. 
These  notes  were  subsequently  with- 
drawn from  the  bank  by  L.,  and  were 
in  his  possession  at  the  bringing  of  the 
suit.  D.  files  his  bill  for  a  specific  per- 
formance upon  the  part  of  L.,  charging 
a  sale  between  L.  and  himself  in  the 
nature  of  what  is  called  "optibnal  con- 
tracts of  sale."  h'  claimed  the  trans- 
action was  one  of  agency  on  the  part 
of  D.  The  court  below  decreed  that 
there  was  no  sale  between  them,  but 
allowed  five  dollars  per  acre  as  a  com- 
pensation to  D.  for  his  services.  L. 
appeals.  Held,  that  it  was  a  sale  of  the 
land  between  h.  and  D.,  at  the  price  of 
ten  dollars  per  acre;  but  inasmuch  as 
D.,  in  this  court  did  not  insist  on  the 
error  of  the  court  below  in  decreeing 
that  there  was  no  sale,  he  thereby 
waived  the  error  in  the  decree  below 
in  that  particular,  and  it  was  affirmed. 
Logan  V.   Dils,   4  W.   Va.   397. 

J.  acting  as  agent  of  W.,  wrote  to 
M.,  proposing  to  purchase  for  W.  a 
certain  tract  of  land  owned  by  M.  and 
his  two  brothers,  and  M.  replies  by 
letter  to  J.  accepting  the  proposition. 
These  letters  were  enclosed  to  W., 
and  not  long  after  he  wrote  to  J.  say- 


ing: "I  am  pleased  with  your  new 
purchase  at  $12.00;  and  have  again  to 
thank  you  for  your  kindness  and  at- 
tention to  my  interest."  Upon  a  bill 
for  specific  execution  of  the  contract 
by  M.  and  his  brothers  against  W.,  it 
was  held,  that  the  contract  was  fully 
established.  Wyeth  v.  Mahoney,  32 
Gratt.   645. 

Option  Contracts. — See  the  title 
VENDOR  AND  PURCHASER. 

Where  a  party  signs  and  seals  a 
written  proposal  to  sell  a  tract  of  land 
therein  described  for  a  consideration 
therein  named,  one-half  of  the  pur- 
chase money  to  be  paid  in  cash,  and 
the  remainder  in  nine  months,  the  deed 
to  be  made  when  the  cash  payment  is 
made,  subject  to  the  condition  that  the 
party  proposing  to  purchase  shall  have 
thirty  days*  option  to  elect  whether  he 
shall  purchase  or  not,  upon  such  elec- 
tion being  made  to  take  the  property 
and  notice  to  the  proposer  being  given 
within  said  time,  an  executory  contract 
was  thus  formed,  with  mutual  obliga- 
tions on  the  parties  as  in  other  con- 
tracts. Clark  V.  Gordon.  35  W.  Va. 
735,  14  S.  E.  255,  following  Watson  v. 
Coast,  35  W.  Va.  463,  14  S.  E.  249. 

J.  B.  executed  and  delivered  to  the 
plaintiffs'  agent  the  following  instru- 
ment in  writing:  "I  am  willing  to  sell 
my  land  on  which  I  now  reside,  in  the 
county  of  Pocahontas  and  state  of  West 
Virginia,  containing  five  hundred  (500) 
acres,  more  or  less,  for  the  price  of  six 
dollars  and  twenty-five  cents  per  acre 
($6.25),  cash;  and  the  parties  for  whom 
F.  P.  Huxthal  are  negotiating  for  said 
land  shall  have  the  privilege  of  buying 
said  property  at  said  price,  and  on  said 
terms,  for  sixty  days  from  this,  the 
seventh  day  of  June.  1883.  John  Burr." 
In  the  month  of  July  following,  the 
plaintiffs*  agent,  Hanson  Reading, 
called  upon  and  told  J.  B.  that  the 
plaintiffs  would  take  said  property  at 
the  price  agreed  upon.  Not  later  than 
the  15th  of  July,  1883.  another  agent 
of  the  plaintiffs,  Alexander  F.  Mat- 
thews, communicated  to  J.  B.  by  mail 
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that  the  plaintiffs  had  elected  and  de- 
termined to  take  the  tract  of  land  men- 
tioned in  said  writing  at  the  price  and 
upon  the  terms  therein  mentioned,  and 
that  they  were  prepared  to  pay  for  said 
land  according  to  said  terms,  so  soon 
as  he  should  convey  the  same  to  them 
by  proper  deed.  J.  B.  never  executed 
to  the  plaintiffs  any  deed  for  said  land, 
and,  in  consequence  of  his  failure  to 
execute  such  deed,  the  plaintiff s  never 
paid  or  tendered  to  him  any  part  of 
the  price  of  said  land.  Upon  suit 
brought  by  the  plaintiffs  against  the 
heirs  of  J.  B.,  to  enforce  the  specific 
performance  of  the  alleged  contract 
for  sale  of  this  land,  it  was  held,  that 
said  proposal  of  J.  B.  to  sell  to  the 
plaintiff  the  500  acres  of  land  described 
therein  did  not  of  itself  constitute  a 
valid  contract  with  the  plaintiffs  for 
the  sale  of  said  land  within  the  time, 
at  the  price  and  upon  the  terms  therein 
mentioned.  That  to  convert  such  pro- 
posal to  sell  into  a  valid  contract  of 
sale,  it  is  essential  that  the  acceptance 
thereof  be  unconditional,  and  that  no- 
tice of  such  acceptance  be  communi- 
cated to  J.  B.  within  the  time  limited, 
or  that  within  that  time  some  act  be 
done  by  the  plaintiffs  which  he  has  ex- 
pressly or  impliedly  agreed  to  treat 
as  notice  of  such  acceptance.  That  if 
to  the  acceptance  of  such  proposal  a 
condition  be  affixed  by  the  party  to 
whom  the  offer  is  made,  or  any  modi- 
fication or  change  in  the  offer  be  made 
or  requested,  this  will  in  law  constitute 
a  rejection  of  the  offer.  The  burden 
of  proof  that  the  proposal  has  been  ac- 
cepted, and  that  notice  thereof  within 
the  time  limited  has  been  communi- 
cated to  the  proposer,  rests  upon  the 
party  claiming  to  have  accepted  the 
same.  That  before  said  proposal  of  J. 
B.  could  be  converted  into  a  valid  and 
binding  contract  for  the  sale  of  said 
land  it  was  necessary:  First,  that  the 
plaintiffs  should  have  unconditionally 
accepted  the  same  within  sixty  days 
from  the  7th  of  June,  1883;  second, 
that  within  that  period  notice  of  such 


acceptance  should  have  been  communi- 
cated to  him;  and,  third,  that  the  plain- 
tiflFs,  before  the  expiration  of  said  sixty 
days,  should  have  complied  with  the 
terms  thereof,  by  paying  or  tendering 
to  J.  B.,  in  cash,  the  whole  price  of  the 
land,  at  $6.25  per  acre.  That  neither 
the  acceptance  of  the  plaintiffs  com- 
municated to  J.  B.  by  their  agent,  Read- 
ing, nor  their  acceptance  communicated 
to  him  by  their  agent,  Matthews,  was 
sufficient  in  law  to  convert  said  pro- 
posal of  J.  B.  into  a  valid  and  binding 
contract  for  the  sale  to  them  of  said 
land.  Weaver  v.  Burr,  31  W.  Va.  736, 
8  S.  E.  743,  3  L.  R.  A.  94. 

2.   Meeting  of  Minds. 

In  order  that  a  contract  can  exist 
there  must  be  a  consensus  between  the 
parties.  Their  minds  must  agree  at 
the  same  moment  to  the  terms  con- 
stituting the  contract.  "The  parties 
must  agree  to  the  same  thing  at  the 
same  time."  4  Minor  16.  "The  as- 
sent must  be  to  the  precise  terms  of- 
fered." 3  Minor  126.  "Where  there 
is  a  misunderstanding  as  regards  the 
terms  of  a  contract,  neither  party  is 
liable,  in  law  or  equity."  Edichal  Bul- 
lion Co.  V.  Columbia  Gold  Mining 
Co.,  87  Va.  641,  646,  13  S.  E.  100. 

"Until  the  terms  of  an  agreement 
have  received  the  assent  of  both  par- 
ties, the.  negotiation  is  open,  and  im- 
poses no  obligation  on  either."  "If  it 
be  doubtful  whether  an  agreement  has 
been  concluded,  or  is  a  mere  negotia- 
tion, chancery  will  not  decree  a  spe- 
cific performance.  The  principle  is  a 
sound  one,  and  especially  applicable  in 
a  case  like  this,  where  the  party  at- 
tempting to  enforce  the  contract  has 
done  nothing  upon  it."  Edichal  Bul- 
lion Co.  V.  Columbia  Gold  Mining  Co., 
87  Va.  641,  645,  13  S.  E.  100. 

"Where  there  is  an  error  in  the  sub- 
stance of  the  thing  contracted  for,  so 
that  the  purchaser  can  not  get  what 
he  substantially  bargained  for,  or  t'^e 
seller  would  be  compelled  to  part  with 
what  he  had  no  idea  of  selling,  the  con- 
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tract  ought  to  be  vacated  even  if  it  had 
been  executed.  To  say  that  one  party 
shall  be  compelled  to  take  what  he 
had  no  idea  of  purchasing,  or  that  the 
other  shall  be  forced  to  part  with 
what  he  had  no  idea  of  selling,  would 
not  be  justice;  it  would  be  tyranny; 
it  would  be  to  make  a  contract  rather 
than  enforce  one.  Such  a  power  is 
disavowed  by  the  courts  of  justice; 
and,  accordingly,  the  books  abound 
with  cases  in  which  contracts  have  been 
rescinded,  or  their  specific  execution 
refused,  because  of  an  essential  mis- 
take in  the  thing  contracted  for.  Gra- 
ham V.  Hendren,  5  Munf.  185;  Cham- 
bcrlaine  v.  Marsh,  6  Munf.  283."  Glas- 
scU  V.  Thomas,  3  Leigh  113,  129. 

3.    Signing. 

Although  an  agreement  to  devise  and 
bequeath  land  and  personal  property, 
IB  consideration  of  personal  services 
to  be  rendered,  is  signed  only  by  the 
intended  testator,  yet,  if  such  services 
have  been  fully  rendered,  the  agree- 
ment is  binding  on  the  party  who  has 
signed  the  agreement,  and  will  be  en- 
forced against  him.  Burdine  v.  Bur- 
dine,  98  Va.  515,  36  S.  E.  992,  81  Am. 
St  Rep.  741. 

i.   Stamps. 

See  the  title  CONTRACTS,  vol.  3, 
p.  330. 

A  contract  is  not  stamped  on  its  be- 
ing made,  but  it  is  subsequently  after 
suit  brought  to  enforce  it,  stamped  by 
the  United  States  collector  of  internal 
revenue,  and  certified  accordingly,  and 
it  is  held,  that  thus  stamping  relieves 
from  the  necessity  of  considering  the 
question  of  the  validity  of  the  contract 
for  want  of  a  stamp.  Logan  v.  Dils, 
4  W.  Va.   397. 

In  September,  1864,  R.  sells  land  to 
T.  for  confederate  money,  which  is 
paid,  but  the  deed  is  not  made.  After 
the  war,  T.  sues  R.  for  specific  execu- 
tion of  the  contract.  Though  the  con- 
tract was  not  stamped  until  it  had  been 
filed  as  an  exhibit  with  the  bill,  it  was 
admissible   in   evidence;   and   it  would 


have  been  admissible  though  not 
stamped  at  the  time  it  was  offered  in 
evidence.  Talley  v.  Robinson,  22  Gratt 
888,  citing  Hale  v.  Wilkinson,  21  Gratt 
75,  78. 

5.    SeaL 

"A  court  of  equity  will,  in  favor  of 
a  mere  volunteer,  enforce  a  simple  dec- 
laration in  writing,  not  under  seal,  by 
an  owner  of  property,  that  it  shall  be 
held  in  trust  for  the  objects  of  his 
bounty.  We  conclude,  therefore,  that 
a  voluntary  agreement,  whether  under 
seal  or  not,  will  be  enforced  by  a  court 
of  equity,  in  favor  of  a  wife  or  child^ 
or  a  defective  conveyance  or  assign- 
ment, whether  under  seal  or  not,  will 
be  aided  in  favor  of  a  wife  or  child, 
whether  it  be  under  seal  or  not;  but 
the  agreement  or  assignment  should, 
distinctly,  appear  to  be  complete  and 
definite;  and  this  can  only  appear,  with 
the  requisite  distinctness,  by  the  formal 
delivery  of  the  instrument  in  writing, 
expressing  the  agreement  or  assign- 
ment. Such  an  agreement  or  assign- 
ment should  not  be  deduced  from  the 
letters  of  a  parent  to  a  child;  much 
may  be  said  in  such  letters  that  the 
parent  might  decline,  if  called  upon, 
to  put  in  an  instrument  of  writing,  and 
formally  deliver.  If  thus  formally  de- 
livered, we  may,  we  think,  safely  and 
justly  dispense  with  the  seal  in  all 
cases.  We  are  the  better  satisfied  with 
this  conclusion,  as  modern  courts  of 
equity  are  paying  less  and  less  regard 
to  mere  formalities,  and  a  seal  in  the 
United  States  is  becoming  more  and 
more  regarded  as  a  mere  formality.  It 
has  ceased  to  be  the  solemnity  which 
it  was,  and  much  of  its  effect  was  due 
to  its  solemnity.  In  several  of  the 
states,  all  differences  between  sealed 
and  unsealed  instruments  are  abol- 
ished, and  in  all  of  them  there  is  far 
less  difference  than  the  common-law 
establishes."  Marling  v.  Marling,  9W. 
Va.   79,  95,   28  Am.   Rep.   535. 

A  written  agreement  for  sale  of  the 
lands  of  a  corporation,  though  not  with 
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the  common  seal  affixed,  may  be  en- 
forced in  equity.  Legrand  v.  Hamp- 
den-Sidney    College,    5    Munf.    324. 

6.  Reservations. 

Plaintiff's  predecessor,  the  S.  V.  R. 
R.  Co.,  made  a  verbal  contract  with  J. 
B.  McG.  for  a  right  of  way  for  its 
railroad  through  the  land  of  the  latter. 
J.  B.  McG.  died  intestate  without  ex- 
ecuting a  deed  for  the  right  of  way. 
His  land,  by  descent  and  purchase, 
was  acquired  by  J.  W.  McG.  Plaintiff 
afterwards  filed  its  bill  against  J.  W. 
McG.  and  others,  the  then  owners  of 
the  land,  alleging  the  contract  of  its 
predecessor  for  the  right  of  way;  its 
full  compliance  with  all  of  the  terms 
thereof;  its  ownership  of  the  right  of 
way;  and  demand  the  specific  perform- 
ance of  said  contract;  and  a  deed  for 
said  right  of  way,  without  reservation. 
Defendant  set  up  in  his  answer  that  J. 
B.  McG.  had  executed  and  delivered 
to  the  plaintiff's  predecessor  company 
a  deed  for  the  right  of  way,  but  with 
a  reservation  therein  of  an  undergrade 
crossing  across  said  right  of  way.  De- 
fendant failed  to  establish  the  execu- 
tion and  delivery  of  said  deed  as 
claimed  by  him;  but  the  facts  and  cir- 
cumstances of  the  case  satisfactorily 
prove  the  said  reservation  to  be  a  part 
of  the  original  and  true  agreement  be- 
tween the  parties,  for  the  right  of  way. 
It  was  held,  the  contract  alleged  in 
the  bill  subject  to  the  reservation  as 
established  by  the  proof,  will  be  es- 
pecially enforced.  Norfolk,  etc.,  R. 
Co.  V,  McGarry,  52  W.  Va.  547,  44  S. 
E.  236. 

7.  Proof  of  Execution  of  Contract. 

In  an  action  of  ejectment,  the  plain- 
tiff offered  in  evidence  a  deed  made  by 
a  commissioner  in  pursuance  of  a  de- 
cree entered  in  a  suit  brought  for  the 
specific  execution  of  a  written  contract 
for  the  sale  of  the  land  so  conveyed, 
and  such  portions  of  the  record,  as 
show  the  authority  of  the  commis- 
sioner to  make  such  deed,  including 
the  said  written  contract.     Held,  it  is 


not  necessary  in  such  action  of  eject- 
ment to  prove  the  execution  of  such 
contract  by  the  vendor  of  the  land. 
Waggoner  v.  Wolf,  28  W.  Va.  820. 

B.  REQUISITES  AND  VALIDITY. 
1.   In  General. 

Assuming  that  a  contract  has  been 
completely  concluded,  and  that  it  be- 
longs to  a  class  capable  of  being  en- 
forced, it  must  still  possess  certain  es- 
sential elements  and  incidents,  in  order 
that  a  court  of  equity  may  exercise  the 
jurisdiction  to  compel  its  performance. 
Some  of  these  elements  affect  its  va- 
lidity; others,  its  equitable  character. 
The  contract  must  be  distinctly  proved, 
its  terms  must  be  clear,  and  it 
must  be  reasonable,  cei;tain,  legal,  mu- 
tual, upon  a  valuable,  or  at  least  a 
meritorious,  consideration,  and  the  par- 
ties must  be  competent.  Dunsmore  v. 
Lyle,  87  Va.  391,  393,  12  S.  E.  610; 
Powell  V.  Berry,  91  Va.  568,  22  S.  E. 
365;  Darling  v.  Gumming,  92  Va.  521„ 
525,  23  S.  E.  880;  Hissam  v.  Parish,  41 
W.  Va.  686,  24  S.  E.  600,  56  Am.  St. 
Rep.  892;  Weaver  v.  Burr,  31  W.  Va. 
736,  8  S.  E.  743;  Hoover  v.  Buck,  2Va. 
Dec.  106,  108;  Rockecharlie  v.  Rocke- 
charlie,  2  Va.  Dec.  582;  Pennybacker 
V.  Maupin,  96  Va.  461,  31  S.  E.  607; 
Chilhowie  Iron  Co.  v.  Gardiner,  79  Va. 
305;  Ford  v.  Euker,  86  Va.  75,  9  S.  E. 
500. 

"A  contract,  in  order  to  be  enforced 
specifically,  must  be  certain,  definite, 
equal,  and  fair,  and  sufficiently  precise 
to  obviate  misunderstanding  as  to  its 
import.  If  it  be  wanting  in  these  quali- 
ties, a  court  of  equity  will  decline  to 
specifically  enforce  it,  and  will  leave 
the  party  to  the  remedy  at  law,  if  there 
be  any."  Henley  v.  Hefferron,  2  Va. 
Dec.  303;  Gibbons  v.  Jackson,  10  Leigh 
364. 

Specific  performance  should  be  de- 
creed where  the  party  seeking  it  has, 
at  all  times,  been  ready  and  willing  to 
perform,  and  the  contract  is  distinctly 
proved,  its  terms  are  clear,  and  it  is 
reasonable,  certain,  legal,  mutual,  based 
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upon  a  valuable  consideration,  and  the 
parties  are  competent.  Steadman  v. 
Handy,  102  Va.  382,  46  S.  E.  380. 

Where  a  contract  for  the  sale  of  land 
is  in  writings,  specific  and  definite  iij 
its  terms,  made  between  competent 
parties  and  completed  by  the  delivery 
of  possession  of  the  subject,  it  is  as 
much  a  matter  of  course  for  courts  of 
equity  to  decree  a  specific  performance 
of  the  contract,  as  it  is  for  courts  of 
law  to  give  damages  for  a  breach  of  it. 
Ballard  v,  Ballard,  25  W.  Va.  470;  Ab- 
bott V,  UHommedieu,  10  W.  Va.  677. 

All  applications  to  the  court  to  de- 
cree a  specific  performance  must  de- 
pend upon  the  circumstances  of  the 
case,  governed  by  the  established  prin- 
ciples of  the  court.  The  contract  must 
be  clear  and  distinct;  it  must  be  fair 
and  untainted  by  fraud,  surprise,  or 
mistake,  and  the  plaintiff  must  come 
into  court  with  clean  hands.  It  must 
also  be  mutual  (1  Mad.  334);  and  if 
not  equal,  at  least,  not  grossly  un- 
equal. For  though  equity  may  not  for 
inequality  of  price  set  aside  a  contract, 
yet  the  same  inequality  might  induce  a 
refusal  to  decree  performance.  It  must 
be  reasonable.  If  specific  performance 
would  work  injustice,  or  be  unreason- 
able, a  party  will  be  left  to  his  action 
for  damages.  It  is,  indeed,  generally 
essential  that  the  party  seeking  a  spe- 
cific performance  should  not  himself 
have  been  backward;  that  he  should 
not  have  held  off  until  circumstances 
may  have  changed,  or  kept  himself 
aloof,  so  as  to  enforce  or  abandon  the 
contract  as  events  might  prove  most 
advantageous.  Chilhowie  Iron  Co.  v. 
Gardiner,  79  Va.   305,  309. 

Generally,  courts  of  equity  will  de- 
cree a  specific  performance,  when"  the 
contract  is  in  .writing  and  is  certain 
and  fair  in  all  its  parts,  and  is  for  an 
adequate  consideration,  and  capable  of 
being  performed;  but  not  otherwise. 
Abbott  V.  L'Hommedieu,  10  W.  Va. 
677;  Raden  v.  Neal,  13  W.  Va.  373; 
Hoover  v.  Buck,  2  Va.  Dec.  106. 

A  court  of  equity,  in  decreeing  spe- 


cific performance,  is  constantly  regu- 
lated by  three  great  principles;  namely: 
1.  That  the  contract  is  to  be  judged  of, 
as  matters  stood  at  the  time  of  enter- 
ing into  it;  2.  That  the  court  will  not 
alter  or  extend  the  agreement  of  the 
parties;  and  3,  That  equity  will  not  de- 
cree a  performance  when  the  consid- 
eration for  it  fails.  Opinion  of  Lyons, 
J.,  in  Nelson  v.  Harwood,  3  Call  394, 
407. 

Specific  performance  of  a  contract 
for  the  sale  of  real  estate  will  be  de- 
creed when  the  contract  is  valid,  un- 
objectionable in  character,  and  capable 
of  being  enforced.  Hoover  v.  Buck,  2 
Va.  Dec.  106. 

"A  party  not  bound  by  the  agree- 
ment itself  has  no  right  to  call  upon  a 
court  of  equity  to  enforce  specific  per- 
formance against  the  other  contracting 
party,  by  expressing  his  willingness  in 
his  bill  to  perform  his  part  of  the  en- 
gagement. His  right  to  the  aid  of  the 
court  does  not  depend  upon  his  subse- 
quent offer  to  perform  the  contract  on 
his  part,  but  upon  its  original  obliga- 
tory character.  Pom.  Spec.  Perf.,  § 
286,  note,  citing  Duvall  v.  Myers,  2 
Md.  Ch.  401,  and  Bodine  v.  Glading.  21 
Pa.  St.  50."  Ellison  v.  Torpin,  44  W. 
Va.  414,   30   S.   E.   183,  188. 

Upon  a  bill  by  a  son-in-law  for  spe- 
cific execution  of  an  agreement  or 
promise  of  a  mother-in-law  brought 
against  her  executor,  legatee,  an  dev- 
isee, after  her  death,  if  the  terms  of 
the  agreement  are  uncertain,  or  if  it  ap- 
pears probable  that  the  promise  was 
made  to  or  for  the  benefit  of  the  daugh- 
ter, and  not  the  son-in-law,  or  if  the 
plaintiff  has  delayed  for  an  unreason- 
able time  to  assert  his  claim  for  specific 
execution,  or  if  such  a  change  of  cir- 
cumstances has  occurred,  that  the  ob- 
ject of  the  mother-in-law  in  making 
the  promise,  can  not  be  accomplished 
by  specific  execution;  any  of  these  con- 
siderations will  be  a  sufficient  objec- 
tion to  a  decree  for  specific  execution, 
much  more,  all  combined.  And  it  was 
said  further,  by  President  Tucker,  that 
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if  the  promise  of  the  mother-in-law 
does  not  appear  to  have  been  intended 
by  her  as  a  binding  contract,  or  if  it 
be  unreasonable,  or  if  it  was  founded 
on  no  valuable,  or  on  a  very  inadequate 
consideration,  equity  ought  not  to  de- 
cree specific  execution,  but  should 
leave  the  party  to  his  remedy  at  law. 
Pigg  V.  Corder,  12  Leigh  69. 
2.  Certainty  and  Definiteness. 
a.   In  General. 

The   first  requisite  of  a  contract  to 
entitle  one  to  its  specific  performance 
in  equity,  is  certainty  and  definiteness 
in  its   terms.     Litterall  v.  Jackson,  80 
Va.   604;   Wright  v.   Pucket,   22   Gratt. 
370;  Pigg  V.  Corder,  12  Leigh  69;  Gra- 
ham V,  Call,  5  Munf.  396;  Anthony  v. 
Leftwich,    3    Rand.    238,    246;     Edichal 
Bullion  Co.  V,  Columbia  Gold  Mining 
Co.,  87  Va.  641,  13  S.  E.  100;  Shenan- 
doah Val.  R.  Co.  V,  Lewis,  76  Va.  833, 
12  Am.   &  Eng.  R.  Cas.  305;  Smith  v, 
Jones,  7   Leigh   165,  30  Am.   Dec.   498; 
Weaver  v.   Burr,  31   W.  Va.   736,   8  S. 
E.  743;  Mathews  v,  Jarrett,  20  W.  Va. 
415;  Norman  v.  Bennett,  32  W.  Va.  614, 
9   S.  E.  914;  Westfall  v.   Cottrills,  24 
W.  Va.  763;   Hissam  v.  Parish,  41  W. 
Va.  686,  24  S.  E.  600,  56  Am.  St.  Rep. 
892;    Haskin   v.   Agricultural    Fire    Ins. 
Co.,  78  Va.  700;  Dunsmore  v.  Lyle,  87 
Va.  391,  12  S.  E.  610;  Powell  v.  Berry, 
91  Va.  568,  22  S.  E.  365;  Ford  v.  Euker, 
86  Va.  75,  9  S.  E.  500;  Darling  v.  Gum- 
ming, 92  Va.   521,   23   S.   E.   880;    Chil- 
howie  Iron  Co.  v.  Gardiner,  79  Va.  305; 
Burdine  v.   Burdine,  98  Va.  515,  36  S. 
E.  992,  81   Am.   St.   Rep.  741;  Venable 
V.  Stamper,  102  Va.  30,  36,  45  S.  E.  738; 
Pennybacker  v.  Maupin,  96  Va.  461,  31 
S.  E.  607. 

"To  justify  a  decree  for  specific  per- 
formance, the  contract  must  be  clearly, 
and  distinctly  ascertained,  or  the  court 
can  not  decree.  Graham  v.  Hendren, 
5  Munf.  185.  If  the  agreement  can  be 
reduced  to  a  certainty,  it  will  be  en- 
forced." Lowry  V,  Buffington,  6  W. 
Va.    249.   256. 

"A  contract,  in  order  to  be  enforced 


specifically,  must  be  certain,  definite, 
equal,  and  fair,  and  sufficiently  precise 
to  obviate  misunderstanding  as  to  its 
import.  If  it  be  wanting  in  these  quali- 
ties, a  court  of  equity  will  decline  to 
specifically  enforce  it,  and  will  leave 
the  party  to  the  remedy  at  law,  if  there 
be  any.  2  Minor's  Inst.,  786,  787." 
Henley  v,  Hefferron,  2  Va.  Dec.  303, 
306. 

In  order  for  a  court  of  equity  to  ex- 
ercise its  jurisdiction  in  decreeing  the 
specific  performance  of  a  contract,  it 
must  be  reasonably  certain  as  to  its 
subject  matter,  stipulations,  its  pur- 
poses, its  parties,  and  the  circum- 
stances under  which  it  is  made.  Lewis 
v.  Madisons,  1  Munf.  303,  315. 

In  order  to  form  a  contract  by  let- 
ter, Lord  Eldon  has  said:  "Nothing 
more  is  necessary  than  this,  that  when 
one  man  makes  an  offer  to  another  to 
sell  for  so  much  and  the  other  closes 
with  his  offer,  there  must  be  a  fair 
understanding  on  the  part  of  each  as 
to  what  is  to  be  the  purchase  money, 
and  how  it  is  to  be  paid,  as  also  a  rea- 
sonable description  of  the  subject  of 
the  bargain."  Stratford  v.  Bosworth, 
2  Ves.  &  B.  341,  346;  2  Lomax  Digest, 
p.  37,  side;  Pomeroy  on  Contracts,  § 
81,  84.  Wyeth  v.  Mahoney,  32  Gratt. 
645,  647. 

Where  the  contract  set  up  in  the  bill 
is  sufficiently  definite,  and  appears  to 
be  substantially  proved  as  alleged, 
equity  will  decree  specific  performance. 
Boggess  V.  Robinson,  5  W.  Va.  402. 

An  uncertainty  as  to  what  land  was 
sold  is  a  serious  objection  to  a  decree 
for  specific  performance.  Hendricks  v. 
Gillespie,   25    Gratt.   181,   200. 

And  the  certainty  required  has  refer- 
ence both  to  the  description  of  the 
!  property  and  the  estate  to  be  conveyed. 
,  Uncertainty  as  to  either,  not  capable 
of  being  removed  by  extrinsic  evidence, 
is  fatal  to  any  suit  for  a  specific  per- 
formance. Mathews  v,  Jarrett,  20  W. 
Va.  415;  Westfall  v.  Cottrills,  24  W. 
Va.  763;  Norman  v.  Bennett,  32  W. 
Va.  614,  9  S,  E.  914. 
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It  is  a  familiar  rule  that  a  contract 
which  a  court  of  equity  will  specifically 
enforce  must  be  certain,  and  "the  cer- 
tainty required  has  reference  both  to 
the  description  of  the  property  and  the 
estate  to  be  conveyed.  Uncertainty  as 
to  either,  not  capable  of  being  removed 
by  extrinsic  evidence,  is  fatal  to  any 
suit  for  a  specific  performance."  Bar- 
rett V.  McAllister,  33  W.  Va.  738,  11 
S.   E.  220,  227. 

Certainty  as  to  Parties. — In  order 
that  a  contract  may  be  specifically  en- 
forced in  a  court  of  equity,  it  must  be 
reasonably  certain  as  to  its  parties. 
Hissam  v.  Parish,  41  W.  Va.  686,  24 
S.  E.  600,  56  Am.  St.  Rep.  892. 

b.    Illustrative   Contracts. 
Contracts  Held  SufiBciently   Certain. 

— "A  contract  to  sell  'my  farm*  or  'the 
miir  is  sufficiently  certain,  if  it  appears 
that  the  vendor  has  but  one  such  build- 
ing or  tract  of  land,  so  that  the  con- 
tract must  be  specific  enough  to  iden- 
tify the  property  intended  to  be  sold." 
Ensminger  v.  Peterson,  53  W.  Va.  324, 
334,   44   S.    E.   218. 

In  a  bill  in  equity,  it  is  alleged  that 
a  lot  of  land  belonging  to  B.,  is  sold 
by  judgment  creditors;  that  he  became 
the  purchaser  and  applied  to  F.  to  be- 
come his  surety  in  the  purchase  money 
bonds;  that  it  was  agreed  between  them 
that  F.  should  appear  as  principal  in 
the  bonds,  and  B.  as  surety,  and  the 
land,  with  the  advice  and  consent  of 
the  commissioners  of  sale,  should  be 
reported  as  sold  to  F.,  which  is  ac- 
cordingly done.  That  it  was  also 
further  agreed  that  if  B.  paid  the  pur- 
chase money  the  land  should  be  his, 
and  if  not,  and  it  became  necessaryfor 
F.  to  pay  it,  the  land  should  become 
his.  That  B.  paid  all  the  purchase 
money  and  lifted  the  bonds,  except  100 
dollars,  which  F.  paid  without  the  con- 
s'^nt  of  B.;  that  B.  retained  possession 
of  the  property.  That  subsequently  F. 
obtained  from  the  commissioners  a 
deed  for  the  land,  without  the  knowl- 
edge of  B.,  and  had  never,  up  to  that 


time,  expressed  any  intention  of  re- 
taining the  land  or  claiming  it.  And 
that  B.  had  tendered  to  F.  the  100  dol- 
lars and  its  interest,  and  a  properly 
prepared  deed  to  be  signed  by  him, 
conveying  the  land  to  B.  The  bill 
seeks  a  conveyance  from  F.  Held,  that 
the  allegations  of  the  bill,  if  true,  fur- 
nish a  case  that  a  court  of  equity  would 
not  hesitate  to  enforce  by  compelling 
a  conveyance;  and  a  demurrer  to  it, 
for  uncertainty  and  want  of  mutuality 
in  the  contract,  will  not  lie.  Fluharty 
V.  Beatty,  4  W.  Va.  514. 

J.  employs  K.  as  his  agent  to  sell 
land  and  certain  personal  property  for 
him;  K.  advertises  the  property  for 
sale  on  a  credit,  and  it  is  sold  at  auc- 
tion by  a  cryer,  K.  present  and  superin- 
tending the  sales;  a  clerk  is  appointed 
to  keep  the  account  of  sales;  the  land 
is  cried  out  to  W.  S.  and  the  clerk 
makes  an  entry  in  his  account  sales, 
opposite  the  land,  "$4  per  acre,  pur- 
chaser W.  S."  without  mentioning  the 
credit  for  the  purchase  money.  On  a 
bill  by  J.  against  W.  S.  for  specific 
execution,  to  which  defendant  pleads 
the  statute  of  frauds,  the  note  or  entry 
of  the  terms  of  sale  is  sufficiently  spe- 
cific to  entitle  the  vendor  to  specific 
execution,  though  the  credit  on  which 
the  land  was  sold  is  not  mentioned  in 
the  clerk's  note  or  entry  of  the  sale. 
Smith  V.  Jones,  7  Leigh  165,  30  Am. 
Dec.   498. 

Contract  Held  Too  Indefinite.-- 
Where  a  bill  for  specific  performance 
alleged  that  the  property  of  the  com- 
plainant's father  was  sold  under  a  de- 
cree of  court,  that  the  complainant 
purchased  several  tracts  at  the  trus- 
tee's sale  thereof;  and  that  the  defend- 
ant became  the  purchaser  of  another 
tract,  but  that  there  was  an  under- 
standing between  the  complainant  and 
defendant  that  this  last  purchase  was 
made  for  the  complainant,  and  that 
in  consideration  thereof  complainant 
turned  over  to  defendant  the  contracts 
of  purchase  of  such  other  tracts,  and 
permitted  him  to  receive  deeds  thereto 
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at  the  low  prices  at  which  she  had 
been  able  to  purchase,  and  that  the  de- 
fendant was  to  hold  the  property  until 
such  time  as  the  complainant  could  re- 
deem by  paying  the  amount  he  had  so 
paid,  with  interest,  and  that  the  com- 
plainant had  since  been  in  possession 
of  the  property,  it  was  held,  that  the 
contract  was  too  indefinite  to  be  en- 
forced by  specific  performance.  Hen- 
ley V.  Hefferron,  2  Va.  Dec.  303. 

"A  contract  for  the  conveyance  of  so 
much  of  any  lands  the  obligor  might 
own  will  not  be  enforced  in  equity.  A 
specific  performance  will  only  be  de- 
creed when  a  specific  thing  is  agreed 
to  be  conveyed."  Ensminger  v.  Peter* 
son.  53  W.  Va.  324,  331,  44  S.  E.  218. 

Upon  a  bill  by  a  son-in-law  for  spe- 
cific execution  of  an  agreement  or 
promise  of  a  mother-in-law,  brought 
against  her  executor,  legatee  and  dev- 
isee after  her  death,  if  the  terms  of 
the  agreement  are  uncertain,  this  con- 
sideration would  be  a  sufficient  objec- 
tion to  a  decree  for  specific  execution. 
Pigg  V.  Corder,  12  Leigh  69. 

The  following  paper:  "I  have,  as 
administrator  of  D.  B.  Saunders,  de- 
ceased, this  day  bargained  and  sold  to 
said  Lewis  Litterall,  Jr.,  all  that  part 
of  a  tract  of  land  belonging  to  the  said 
D.  B.  Saunders,  now  occupied  by 
Robert  Porter,  in  Carroll  county,  and 
lying  east  of  the  Low-Gap  road,  for 
the  gross  sum  of  one  hundred  dollars; 
thirty  dollars  paid  down,  and  the  bal- 
ance when  a  deed  is  made.  The  said 
Litterall  accepts  Robert  Porter  as  his 
tenant.  Said  Litterall  is  to  pay  taxes 
on  the  land  from  this  date.  Also  a 
quantity  of  land  lying  west  of  the  Low- 
Gap,  and  on  the  Yellow  branch, 
between  Loyd  James  and  Lewis*  land, 
at  fifty  cents  per  acre.  Said  Litterall 
is  *  *  *  to  as  much  as  200  acres  at  that 
price;  but  ♦  ♦  *  said  Litterall  has  this 
day  paid  ten  dollars  on  *  *  *  and,  is  to 
have  until  25th  December,  1866,  to 
determine  how  *  ♦  *  will  takes  it, 
which  time  he  will  pay  for  what  he 
takes.     Witness   my  hand  and  *   *   * 


25th  day  of  April,  1866,"  was  held  too 
indefinite  and  uncertain  in  all  its  terms 
to  be  enforced.  Litterall  v.  Jackson, 
80  Va.  604,  606. 

A  mere  contingent  liability,  in  case 
something,  which  was  covenanted  to 
have  been  previously  done,  could  not 
be  done,  can  not  be  carried  into  spe- 
cific execution.  Lewis  v.  Madisons,  1 
Munf.  303,  318. 

c.    Contract  Must  Identify  Land. 

In  General. — In  a  suit  for  the  spe- 
cific execution  of  a  contract  for  the 
purchase  of  land,  where  neither  the 
contract  itself,  nor  the  extrinsic  proof 
of  the  surrounding  circumstances,  iden- 
tifies or  defines  the  tract  or  boundaries 
of  the  land,  or  refer^  to  anything  by 
which  it  may  be  identified  with  reason- 
able certainty,  the  court  will  not  de- 
cree a  specific  performance  but  will 
dismiss  the  bill.  Mathews  v.  Jarrett, 
20  W.  Va.  415;  Westfall  v,  Cottrills,  24 
W.  Va.  763. 

"A  contract  which  a  court  of  equity 
will  specifically  enforce  must  be  cer- 
tain as  to  the  description  of  the  prop- 
erty, and  the  uncertainty  of  this  in- 
strument is  such  that  it  can  not  be 
removed  by  extrinsic  evidence.  Math- 
ews V.  Jarrett,  20  W.  Va.  415;  West- 
fall  V.  Cottrills,  24  W.  Va.  763."  Ro- 
senour  v.  Rosenour,  47  W.  Va.  554,  35 
S.   E.  918,  919. 

A  court  of  equity  will  not  decree 
specific  execution  of  a  contract  for  the 
sale  of  land,  the  description  and  the 
identification  of  which  is  too  vague  and 
indefinite.  Mathews  v,  Jarrett,  20  W. 
Va.  415. 

"Though  the  paper  is  spoken  of  in 
the  bill  as  vague  and  uncertain,  yet 
with  the  facts  stated  in  the  bill  and  ad- 
mitted in  the  answer,  the  description 
of  the  property  is  ample  to  prevent 
any  mistake  as  to  the  meaning  of  the 
paper.  Its  vagueness,  therefore,  is  no 
reason  why  this  contract  should  not 
be  specifically  enforced."  Marling  v. 
Marling,  9  W.  Va.  79,  99,  28  Am.  Rep. 
535. 
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Extrinsic  Evidence. — This  court,  in 
the  case  of  Mathews  v.  Jarrett,  20  W. 
Va.  415,  422,  uses  the  following  lan- 
guage: "It  is  an  elementary  principle 
that  a  contract  which  a  court  of  equity 
will  specifically  enforce  must  be  cer- 
tain as  well  as  fair  in  its  terms;  and 
the  certainty  required  has  reference 
both  to  the  description  of  the  property 
and  the  estate  to  be  conveyed.  Uncer- 
tainty as  to  either,  not  capable  of  be- 
ing removed  by  extrinsic  evidence,  is 
fatal  to  any  suit  for  a  specific  perform- 
ance," and  such  extrinsic  evidence,  the 
court  further  says,  is  strictly  confined, 
in  cases  where  no  fraud,  mistake,  or 
other  equitable  incident  of  a  similar 
character  is  alleged,  to  the  function  of 
explanation,  and  of  exhibiting  the  sur- 
rounding circumstances,  etc.  Cited  in 
Norman  v.  Bennett,  32  W.  Va.  614,  9 
S.   E.  914,  917,  918. 

"Both  as  to  sales  and  gifts,  there 
must  be  legal  certainty  in  the  contract 
of  sale  or  gift,  both  with  reference  to 
the  terms  of  sale  and  the  description 
of  the  property.  Mathews  v.  Jarrett, 
20  W.  Va.  415;  Gallagher  v.  Gallagher, 
31  W.  Va.  9,  5  S.  E.  297.  In  the  former 
case  the  court  held  as  too  uncertain  in 
description  for  enforcement  a  sale  of 
'ten  acres  of  land  on  the  west  side  of 
the  branch  on  the  Keeny  place,  where 
Mathews  now  resides.*  In  Westfall  v. 
Cottrills,  24  W.  Va.  763,  a  sale  of  *40 
acres  of  the  Spring  Fork  end  of  my 
tract  of  147  acres  on  Beech  Fork'  was 
held  too  indefinite.  These  two  cases 
hold  that  'where  neither  the  contract 
nor  proof  identifies  the  tract  or  bound- 
aries of  the  land,  nor  refers  to  any- 
thing by  which  it  may  be  identified  with 
reasonable  certainty,'  it  will  not  be  ex- 
ecuted in  equity."  Crim  v.  England,  46 
W.  Va.  480,  33  S.  E.  310,  312,  76  Am. 
St.   Rep.  826. 

Misunderstanding  as  to  Identity. — 
Where  it  appears  that,  at  the  time  of 
entering  into  a  contract  for  the  sale 
of  a  tract  of  land,  there  was  a  misun- 
derstanding between  parties  as  to  the 
identity  of  the  land,  to  which  the  con- 


tract related,  a  court  of  equity,  in  its 
discretion,  ought  not  to  interfere  by 
decreeing  a  specific  performance.  Gra- 
ham V.  Hendren,  5  Munf.  185. 

Illustrations  of  Rule.— Thus  a  parol 
contract  to  sell  and  convey  "forty  acres 
off  the  Spring  Fork  end  of  my  tract  of 
one  hundred  and  forty-seven  acres  on 
Beach  Fork  in  Calhoun  county,"  is  too 
vague  and  indefinite  to  be  specifically 
enforced.  Westfall  v.  Cottrills,  24  W. 
Va.   763. 

In  Mathews  v.  Jarrett,  20  W.  Va. 
415,  the  court  held,  as  too  uncertain  in 
description  for  enforcement,  a  sale  of 
"ten  acres  of  land  on  the  west  side  of 
the  branch  on  the  Keeny  place,  where 
Mathews    now    resides." 

But  if  a  father  gives  a  son  an  un- 
divided moiety  of  a  specific  tract  of 
land,  saying  it  is  to  be  the  "west  end" 
of  the  tract,  the  gift  is  sufficiently  cer- 
tain and  definite,  as  to  the  land  given, 
to  be  enforced.  Crim  v.  England,  46 
W.  Va.  480,  33  S.  E.  310,  76  Am.  St 
Rep.  826. 

In  Blankenship  v.  Spencer,  31  W. 
Va.  510,  7  S.  E.  433,  a  parol  contract 
for  the  sale  of  land  described  as  "a  cer- 
tain piece  of  land  containing  sixty- 
seven  and  one-half  acres,  being  the 
lower  end  of  a  certain  survey  sold  and 
conveyed  to  S.  by  W.  and  adjoining 
the  lands  of  H.  and  of  R.  in  the  dis- 
trict of  F.  and  county  of  G.  and  state 
of  West  Virginia,"  and  shown  by  ex- 
trinsic evidence  to  contain  one  hun- 
dred and  seventeen  acres,  it  was  held, 
that  such  contract  was  too  vague  and 
indefinite  to  be  enforced  in  a  court  of 
equity.  Cited  in  Ensminger  v.  Peter- 
son, 53  W.  Va.  324,  333,  44  S.  E.  218. 

J.  M.  B.,  by  his  attorney  in  fact,  T. 
M.,  executed  a  title  bond  to  J.  J.  N., 
dated  September  18,  1848,  in  which 
bond  is  recited  the  fact  that  J.  M.  B., 
by  his  attorney,  T.  M.,  had  bargained 
and  sold  unto  the  said  J.  J.  N.  150  acres 
of  land,  more  or  less,  lying  in  a  cer- 
tain boundary  situate  on  the  right-hand 
fork  of  Steer  run,  for  the  consideration 
of  one   dollar   per   acre,  and    said    B. 
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binds  himself  upon  the  payment  of  the 
purchase  money  to  make  unto  said  J. 
J.  N.  a  good  and  sufficient  title  to  the 
said  150  acres  of  land  upon  an  oblong 
square,  and  shortly  afterwards  said  at- 
torney in  fact  surveyed  and  marked 
said  150  acre  tract,  and  J.  J.  N.  took 
possession  and  lived  upon  the  same, 
and  cultivated  and  improved  it  until 
his  death,  which  occurred  in  1865,  and 
on  the  17th  day  of  August,  1852,  said 
J.  M.  B.  receipted  to  said  J.  J.  N.,  for 
two  notes  on  J.  L.,  aggregating  $120, 
which,  when  collected,  were  to  be  ap- 
plied on  said  purchase  money,  which 
notes  the  evidence  shows  were  col- 
lected by  said  J.  M.  B.,  who  admits, 
in  his  answer  to  a  bill  filed  to  specif- 
ically enforce  said  contract,  that  said 
title-bond  dated  September,  1848,  was 
treated  as  ratified.  Held,  that  in  a  suit 
brought  in  June,  1875,  by  the  heirs  at 
law  of  said  J.  J.  N.,  to  enforce  specific 
performance  of  said  contract,  the  plain- 
tiffs were  entitled  to  specific  perform- 
ance of  said  contract,  under  the  cir- 
cumstances proven  in  the  case,  and 
said  claim  is  not  barred  by  the  lapse 
of  time  or  the  statute  of  limitations. 
Norman  v,  Bennett,  32  W.  Va.  614,  9 
S.  E.  914,  citing  Mathews  v.  Jarrett, 
20  W.  Va.  415,  422,  and  distinguishing 
Westfall  V.  Cottrills,  24  W,  Va.  763. 

In  a  suit  in  equity  to  enforce  the  spe- 
cific performance  of  the  following 
agreement:  "March  19,  1884.  This  ar- 
ticle of  agreement  made  this  day  by 
and  between  Thomas  Tucker,  agejit  of 
W.  F.  Peterson  the  agent  of  George 
Fox  of  Philadelphia,  witnesseth:  That 
the  said  Tucker  sold  a  tract  of  land  to 
Asberry  Ensminger  on  the  12th  day  of 
September,  1883,  situated  on  the  south 
side  ot  the  South  Fork  near  Owen  Tal- 
kinton.  Now  it  is  agreed  that  said  Ens- 
minger has  the  right  to  take  any  other 
land  owned  by  said  Fox  or  to  make 
his  own  location  on  said  land  owned 
by  said  Fox  to  transfer  his  former  ar- 
ticle and  said  Ensminger  has  to  make 
location  and  report  the  same  Isaac 
Morgan   and   said   Ensminger   has   the 


rights  on  this  or  these  lands  as  the 
former  contract.  Given  under  our 
hands  and  seals  the  day  and  year 
'riten.'  Thomas  Tucker,  agent  (Seal), 
of  G.  Fox  and  W.  F.  Peterson,  N.  A. 
Ensminger,  (Seal)."  The  contract 
mentioned  of  September  12,  1883,  not 
being  produced  nor  the  terms  thereof 
sufficiently  proved,  the  agreement  of 
March  19,  1884,  standing  alone  is  too 
vague,  indefinite  and  uncertain  to  be 
specifically  enforced  in  a  court  of 
equity.  Ensminger  v.  Peterson,  53  W. 
Va.   324,  44   S.    E.   218. 

"Neither  is  it  more  certain,  if  con- 
sidered as  a  contract  concerning  lands 
in  expectancy,  and  to  be  given  him  by 
some  person  not  yet  deceased.  And, 
however  the  maxim  *id  certum  est  quod 
certum  reddi  potest'  may  apply  to  such 
a  contract,  as  between  the  parties,  or 
privies  thereto,  it  has,  I  conceive,  no 
application  to  a  stranger,  who  may  be- 
come a  fair  purchaser  for  a  valuable 
consideration."  Lewis  v.  Madisons,  1 
Munf.  303,  316. 

d.  Evidence. 

In  General. — In  order  that  a  court  of 
equity  may  specifically  enforce  a  con- 
tract for  the  sale  of  real  estate,  the 
first  essential  is  that  the  contract  shall 
be  established  by  competent  proof  to 
be  clear,  definite  and  unequivocal  in 
all  its  terms.  Moreover,  the  contract 
proved  must  be  the  contract  charged 
in  the  bill.  Pigg  v.  Corder,  12  Leigh 
69,  is  cited  in  support  of  this  proposi- 
tion in  Patrick  v.  Horton,  3  W.  Va. 
23;  Baldcnberg  v.  Warden,  14  W.  Va. 
397,  407;  Litterall  v,  Jackson,  80  Va. 
604,  613;  Edichal  Bullion  Co,  v,  Co- 
lumbia Gold  Mining  Co.,  87  Va.  641, 
646,  13  S.  E.  100;  Rockecharlie  v. 
Rockecharlie,  2  Va.  Dec.  582,  586. 

Before  a  court  will  decree  specific 
execution  of  a  contract,  a  strong  pre- 
ponderance of  the  evidence  must  prove 
a  contract  clear  and  certain  in  its 
terms.  West  Va.  Oil,  etc.,  Co.  v,  Vinal, 
14  W.  Va.  637,  693. 

To  enable  a  court  to  enforce  a  spe- 
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■cific  contract  for  the  sale  of  real  estate, 
the  contract  must  be  established  by 
-competent  proof  to  be  clear,  definite, 
and  unequivocal  in  all  its  terms.  And 
the  contract  proved  must  be  that 
<:harged  in  the  bill.  Gillaspie  v.  James, 
48  W.  Va.  284,  37  S.   E.  598. 

Declarations  of  Vendee. — It  is  er- 
ror to  dismiss  a  bill  for  specific  per- 
formance on  the  ground  of  lack  of 
proof  of  the  identity  and  locality  of 
the  land,  where  the  proof  is  full,  show- 
ing that  the  vendor,  through  his  agent, 
marked  and  designated  the  land.  The 
court  in  this  case  refrained  from  pass- 
ing on  the  question  as  to  whether  proof 
of  the  declaration  of  the  vendee  in  his 
lifetime  as  to  the  location,  lines,  and 
corners  of  the  tract  of  land  claimed 
by  the  plaintiff  could  be  received  and 
read  to  identify  such  tract  of  land. 
Norman  v.  Bennett,  32  W.  Va.  614,  9 
S.  E.  914,  distinguishing  Wcstfall  v. 
•Cottrills,  24  W.  Va.  763. 

Parol  Evidence. — It  was  held,  in 
Barrett  v.  McAllister,  33  W.  Va.  738, 
11  S.  E.  220,  that  oral  evidence  is  ad- 
missible to  prove  a  description  of  the 
land,  where  the  statute  of  frauds  has 
not  been  pleaded,  citing  Creigh  v. 
Boggs,  19  W.  Va.  240;  Mathews  v.  Jar- 
rett,  20  W.  Va.  415. 

8.   Legality. 

See  the  title  ILLEGAL  CON- 
TRACTS, vol.  7,  p.  241. 

a.   In  General. 

A  court  of  equity  will  not  lend  its 
aid  to  enforce  a  contract  growing  im- 
mediately out  of  and  connected  with 
an  illegal  or  immoral  act.  Dodson  v. 
Swan,  2  W.  Va.  511,  98  Am.  Dec.  787; 
Hissam  v.  Parish,  41  W.  Va.  686,  24 
S.  E.  600,  56  Am.  St.  Rep.  892;  Duns- 
more  V.  Lylc,  87  Va.  391,  12  S.  E.  610; 
Powell  V,  Berry,  91  Va.  568,  22  S.  E. 
365;  Darling  v.  Cumming,  92  Va.  521, 
23  S.  E.  880;  Hoover  v.  Buck,  2  Va. 
Dec.  106;  Pennybacker  v.  Maupin,  96 
Va.  461,  31  S.  E.  607;  Stcadman  v. 
Handy,  102  Va.  382,  46  S.  E.  380;  Pigg 
v.  Corder,  12  Leigh  69. 


A  court  of  equity  will  refuse  to  de- 
cree specific  performance  of  a  con- 
tract which  is  void  as  being  contrary 
to  public  policy.  Ralph snyder  v,  Shaw. 
45  W.  Va.  680,  31  S.  E.  953. 

Courts  will  refuse  to  specifically  en- 
force an  agreement  founded  upon  an 
illegal  or  immoral  consideration.  Bur- 
dine  V.  Burdine,  98  Va.  515,  36  S.  E. 
992,  18  Am.  St.  Rep.  741. 

b.    Illustrative  Contracts. 

Contracts  to  Stiffle  Competitive  Bid- 
ding.— An  agreement  between  A  and 
B  to  refrain  from  bidding  at  a  public 
auction  can  not  be  enforced  by  one 
party  against  the  other,  because  such 
contract  is  void  as  being  contrary  ta 
public  policy.  Ralphsnyder  v.  Shaw, 
45  W.  Va.  680,  31  S.   E.  953. 

Withholding  competition,  when  not 
contrary  to  public  policy,  is  a  sufficient 
binding  consideration  for  a  contract 
Two  men,  who  are  engaged  in  buying 
lands  in  the  same  section  of  country, 
to  avoid  competition,  and  secure  the 
lands  at  a  reduced  price,  agree  that  one 
shall  buy  for  both,  and  that  the  lands 
so  purchased  shall  be  divided  between 
them  according  to  certain  well-known 
surveys.  One  retires  from  the  busi- 
ness, and  the  other  goes  on  and  buys 
the  lands  according  to  the  agreement, 
but  takes  the  deeds  in  his  own  name. 
He  afterwards  transfers  them  to  a 
third  party,  who  promises  to  discharge 
the  agreement  to  divide,  but  after- 
wards refuses  to  do  so.  Equity  will 
enforce  specific  performance.  Camden 
V.  Dewing,  47  W.  Va.  310,  34  S.  E.  911, 

Chilling  Bidders.  —  An  insolvent 
debtor,  whose  lands  are  about  to  be 
sold  by  commissioners  of  sale  to  pay 
liens  upon  them,  makes  an  arrangment 
with  a  third  party,  whereby  he  agrees 
to  use  his  best  efforts  at  the  public 
sale  to  depreciate  the  price,  which  a 
certain  lot,  a  part  of  the  land  to  be 
sold,  may  bring,  so  that  this  lot  may  be 
bought  by  this  third  party  at  a  grossly 
inadequate  price,  and  in  consideration 
thereof  this  third  party  agrees  to  con- 
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vey  to  this  insolvent  debtor  a  portion 
of  said  lot  for  the  excess  which  may 
be  paid  for  this  lot  over  one  thousand 
dollars,  or  to  convey  it  to  the  debtor 
for  nothing,  if  it  be  purchased  for  as 
little  as  one  thousand  dollars.  This 
contract  is  fraudulent,  and  the  parties 
to  it  arc  in  pari  delicto,  and  the  maxim 
"in  pari  delicto  potior  est  conditio  de- 
fendentis,"  that  is,  "where  both  par- 
ties are  equally  guilty  the  defendant 
shall  prevail,"  should  be  applied  in  such 
cases,  and  a  court  of  equity  should  re- 
fuse specifically  to  enforce  this  con- 
tract at  the  instance  of  the  fraudulent 
debtor  after  the  public  sale  of  this  lot, 
though  the  fraudulent  debtor  has' com- 
plied with  all  the  terms  of  the  con- 
tract, and  has  depreciated  the  price 
which  this  lot  brought  and  the  lot  has 
been  purchased  by  such  third  party  at  a 
grossly  inadequate  price.  Horn  v. 
Star  Foundry  Co.,  23  W.  Va.  522. 

Confederate  Contracts. — See  the  title 
ILLEGAL  CONTRACTS,  vol.  7,  p. 
259. 

In  Virginia,  contracts  for  the  sale  of 
land,  the  consideration  for  which  was 
to  be  paid  in  confederate  currency, 
might  be  specifically  enforced.  Hale 
V.  Wilkinson,  21   Gratt.  75. 

A  contract  for  the  sale  and  purchase 
of  land  made  in  January,  1864,  for  con- 
federate money,  both  parties  being  sui 
juris,  and  the  price  being  fair  at  the 
time,  and  then  paid,  and  possession  de- 
livered, will  be  enforced  at  the  suit  of 
the  heirs  of  the  vendee.  Ambrouse  v. 
Keller,  22  Gratt.  769. 

In  Ambrouse  v.  Keller,  22  Gratt.  769, 
776,  the  suit  was  for  the  specific  per- 
formance and  sealed  by  the  parties,  for 
the  sale  and  purchase  of  land;  and  per- 
formance was  resisted  mainly  on  the 
ground  of  inadequacy  and  failure  of  con- 
sideration; the  consideration  being  con- 
federate states  treasury  notes.  The  court 
said:  "The  ground  on  which  the  circuit 
court  refused  to  enforce  specific  per- 
formance of  the  contract,  evidently 
was  not  that  the  consideration  was  in- 
adequate at  the  date  of  the  contract. 


nor  that  there  was  fraud  in  the  sale» 
nor  undue  advantage  taken  of  the 
vendor;  but  that  in  the  state  of  the  law 
when  the  cause  was  heard  in  the  cir- 
cuit court,  a  court  of  equity  could  not 
regard  confederate  states  treasury 
notes  as  a  valid  consideration.  What* 
ever  room  there  may  have  been  for 
discussion  on  that  subject  at  an  early 
period  after  the  close  of  the  war,  it  ia 
no  longer  a  doubtful  or  open  question. 
All  doubt  about  it  has  been  removed 
by  repeated  decisions  as  well  of  the 
United  States  supreme  court  as  of  the 
courts  of  the  several  states.  Among 
them  will  be  found  a  recent  decision  of 
this  court  directly  on  the  point,  and 
in  a  case  in  all  respects  analogous. 
Hale  V.  Wilkinson,  21  Gratt.  75." 

Sales  and  Conveyances  to  Defraud 
Creditors. — An  executory  contract  for 
the  sale  of  land  made  with  intent  on 
the  part  of  both  parties  to  defraud 
creditors  will  not  be  specifically  en- 
forced in  equity  at  the  instance  of  the 
guilty  vendee,  or  one  to  whom  he  has 
sold  the  land.  McClintock  v.  Lois- 
seau,  31  W.  Va.  865,  8  S.  E.  612. 
Slifer  V.  Howell,  9  W.  Va.  391;  Lowther 
Oil  Co.  V.  Miller-Sibley  Oil  Co.,  53  W. 
Va.  501,  512,  44  S.  E.  433. 

A  party  purchases  land  of  another 
and  the  vendor  suggests,  that  the  con- 
tract of  sale  and  the  conveyance  shall 
be  made  in  the  name  of  and  to  a  third 
oarty,  who  knows  nothing  about  the 
transaction,  for  the  purpose  of  hinder- 
ing, delaying  and  defrauding  the  cred- 
itors or  the  real  vendee,  such  contract 
is  fraudulent  and  against  public  policy^ 
and  the  parties  to  it  are  in  pari  delicto^ 
and  the  maxim  "in  pari  delicto  potior 
est  conditio  defendantis"  should  be  ap- 
plied to  the  case;  and  such  fraudulent 
contract  can  not  be  enforced  in  a 
court  of  equity  by  either  the  real  or 
nominal  vendee  against  the  vendor* 
though  all  of  its  terms  have  been  com* 
plied  with  on  the  part  of  the  vendee 
and  possession  of  the  lot  given  by  the 
vendor.  Horn  v.  Star  Foundry  Co.* 
23  W.  Va.  522. 
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W.  bought  land  of  S.,  paid  part,  got 
possession,  and  made  improvements, 
but  did  not  call  for  conveyance  till  a 
few  months  before  last  payment  was 
due.  He  then  learned  that  the  land  had 
been  conveyed,  before  he  bought  it,  to 
M.,  whose  deed  was  then  unrecorded, 
but  which  was  recorded  that  day,  when 
a  deed  reconveying  the  land  to  S.  was 
also  recorded.  Held,  W.  is  entitled  to 
specific  performance  of  sale  to  him. 
In  that  suit  no  averment  of  fraud  was 
in  the  bill,  but  defendant  introduced 
evidence  to  prove  that  W.  had  re- 
quested S.  to  convey  the  land  to  M.  in 
order  to  defraud  W.'s  creditors.  Held,  j 
defendant's  showing  himself  to  be  | 
particeps  fraudis,  could  not  make  de-  i 
fense  of  the  fraud,  which  had  not  even  j 
been  alleged.  Welfiey  v.  Sh,enandoah 
Mining  Co.,  83  Va.  768,  3  S.  E.  376. 

In  a  bill  in  equity  it  is  alleged  that 
a  lot  of  land  belonging  to  B.,  is  sold 
by  judgment  creditors;  that  he  became 
the  purchaser  and  applied  to  F.  to  be- 
come his  surety  in  the  purchase  money 
bonds;  that  it  was  agreed  between 
them  that  F.  should  appear  as  princi- 
pal in  the  bonds,  and  B.  as  surety,  and 
the  land,  with  the  advice  and  consent 
of  the  commissioners  of  sale,  should 
be  reported  as  sold  to  F.,  which  is  ac- 
cordingly done.  That  it  was  also 
further  agreed  that  if  B.  paid  the  pur- 
chase money,  the  land  should  be  his, 
and  if  not,  and  if  it  became  necessary 
for  F.  to  pay  it,  the  land  should  be- 
come his.  That  B.  paid  all  the  pur- 
chase money  and  lifted  the  bonds,  ex- 
cept 100  dollars,  which  F.  paid  with- 
out the  consent  of  B.;  that  B.  retained 
possession  of  the  property.  That  sub- 
sequently F.  obtained  from  the  com- 
missioners a  deed  for  the  land,  with- 
out the  knowledge  of  B.,  and  had 
never,  up  to  that  time,  expressed  any 
intention  of  retaining  the  land  or 
claiming  it.  And  that  B.  had  tendered 
to  F.  the  100  dollars  and  its  interest, 
and  a  properly  prepared  deed  to  be 
signed  by  him,  conveying  the  land  to 
B.     The  bill  seeks  a  conveyance  from  ! 


F.  Held,  that  as  nothing  appears  in 
the  record  to  show  that  the  property 
sold  for  less  than  its  value  when  pur- 
chased by  B.,  on  account  of  the  ar- 
rangement between  him  and  F.,  or  that 
the  creditors  of  the  former  did  not  re- 
ceive the  benefit  of  the  proceeds  of 
the  sale,  it  can  not  be  objected  that  it 
was  such  a  fraudulent  arrangement  by 
B.  to  cover  up  his  property  in  fraud 
of  his  creditors,  who  do  not  appear  to 
be  injured  and  are  not  heard  to  com- 
plain, as  will  prevent  his  enforcing  the 
agreement.  Fluharty  v.  Beatty,  4  W. 
Va.  514. 

It  is  no  defense  to  an  action  for  spe- 
cific performance  of  a  contract  to  con- 
vey land  that  the  sale  was  made  to 
prevent  the  vendor's  creditors  from 
collecting  a  debt.  Gentry  v.  Gentry, 
87  Va.  478,  12  S.  E.  966. 

Contract  to  Evade  Law. — In  Dodson 
V.  Swan,  2  W.  Va.  511,  98  Am.  Dec.  787, 
it  was  held,  that  where  the  owner  of 
land  enters  into  a  contract  for  its  sale 
for  the  purpose  of  enabling  him  to 
secure  money  to  flee  the  state  and 
avoid  a  criminal  prosecution,  a  court 
of  equity  will  not  decree  the  specific 
performance  of  such  contract  at  the 
suit  of  the  vendee,  though  he  has  paid 
the    purchase    price. 

Agreement  between  Children  to  Di- 
vide Parent's  Property.— An  agreement 
between  the  children  of  a  family  in  the 
lifetime  of  their  parent,  to  divide  his 
estate  equally  between  them  at  his 
death,  whatever  distribution  he  might 
think  proper  to  make  of  it  by  his  will, 
may,  under  circumstances,  be  enforced 
in  a  court  of  equity,  if  it  be  made  out 
by  clear  proof.  Nelson  v.  Nelson,  1 
Wash.  136. 

An  agreement  between  heirs  to 
stand  to  a  fair  and  equal  division  of  the 
estate,  will  not  be  specifically  enforced 
by  a  court  of  equity.  Price  v,  Win- 
ston, 4  Munf.  63. 

It  seems  that  a  contract,  under  seal, 
between  two  brothers,  by  which  one  of 
them,  for  a  fair  and  valuable  considera- 
tion, agrees  that,  when  he  shall  obtain 
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possession  of  a  tract  of  land  devised 
to  them  by  their  fathers,  he  will  con- 
vey it  to  the  other,  is  not  contra  bonos 
mores,  and  may  support  an  action  of 
covenant  at  law,  or  be  specifically  en- 
forced in  a  court  of  equity.  Lewis  r. 
Madisons,  1  Munf.  303. 

4.  Contracts  Barred  by  Statute  of  Lim- 

itations. 

Under  certain  circumstances,  equity 
may  grant  relief  even  though  the  stat- 
ute of  limitations  may  have  barred  the 
legal  remedy.  Norman  v.  Bennett,  32 
W.  Va.  614,  9  S.  E.  914. 

5.  Intention  of  Parties  to  Be  Bound. 
Upon  a  bill  by  a  son-in-law  for  spe- 
cific execution  of  a  promise  of  a  mother- 
in-law,  brought  against  her  executor, 
legatee  and  devisee  after  her  death,  if 
the  promise  of  the  mother-in-law  does 
not  appear  to  have  intended  by  her  as 
a  binding  contract,  equity  ought  not  to 
decree  specific  execution,  but  should 
leave  the  party  to  his  remedy  at  law. 
Opinion  of  Tucker,  P.  Pigg  v.  Corder, 
12  Leigh  69. 

6.  Mutuality, 
a.  In  General. 

A  court  of  equity  will  not  decree 
specific  execution  of  a  contract  when 
there  is  not  mutuality  in  both  obli- 
gation and  remedy.  Both  parties  must, 
by  the  agreement  itself,  have  a  right 
to  compel  a  specific  performance  of  it, 
else  equity  will  not  execute  it.  Moore 
V.  Fitz  Randolph,  6  Leigh  175,  29  Am. 
Dec.  208;  Hoover  v.  Calhoun,  16  Gratt. 
109,  112;  Chilhowie  Iron  Co.  v.  Gard- 
iner, 79  Va.  305;  Cheatham  v.  Cheat- 
ham, 81  Va.  395;  Ford  v.  Euker,  86  Va. 
75,  9  S.  E.  500;  Shenandoah  Val.  R. 
Co.  V.  Dunlop,  86  Va.  346,  10*  S.  E.  239; 
Edichal  Bullion  Co.  v,  Columbia  Gold 
Mining  Co.,  87  Va.  641,  13  S.  E.  100; 
Graybill  v.  Brugh,  89  Va.  895,  17  S.  E. 
558,  21  L.  R.  A.  133,  37  Am.  St.  Rep. 
894;  Wood  v.  Dickey,  90  Va.  160,  17 
S.  E.  818;  Ayres  v,  Robins,  30  Gratt. 
105,  116;  Hissam  v.  Parish,  41  W.  Va. 
686,  24  S.  E.  600,  56  Am.  St.  Rep.  892; 
Boyd  V.   Brown,  47  W.  Va.  238,  34  S. 


E.  907;  Weaver  v.  Burr,  31  W.  Va.  736, 
8  S.  E.  743;  Henley  v.  HeflFerron,  2 
Va.  Dec.  303;  Reynolds  v.  Necessary, 
88  Va.  125,  13  S.  E.  348;  Dunsmore  v. 
Lyle,  87  Va.  391,  12  S.  E.  610;  Powell 
V.  Berry,  91  Va.  568,  22  S.  E.  365;  Dar- 
ling V.  Gumming,  92  Va.  521,  23  S.  E. 
880;  Hoover  v.  Buck,  2  Va.  Dec.  106; 
Pennybacker  v.  Maupin,  96  Va.  461,  31 
S.  E.  607;  Steadman  v.  Handy,  102  Va. 
382,  46  S.  E.  380;  Pigg  v.  Corder,  12 
Leigh  69;  Watts  v.  Kinney,  3  Leigh 
272,  291,  23  Am.  Dec.  266;  Burdine  v. 
Burdine,  98  Va.  515,  36  S.  E.  992,  81 
Am.  St.  Rep.  741;  Cox  v.  Cox,  26  Gratt. 
305,  311;  Bumgardner  v.  Leavitt,  35  W. 
Va.  194,  201,  13  S.  E.  67,  69;  Clarke  v. 
Curtis,  11  Leigh  559,  580,  37  Am.  Dec. 
625. 

A  contract,  to  be  specifically  enforced 
by  the  court,  must  be  mutual;  that  is 
to  say,  such  that  it  might,  at  the  time 
it  was  entered  into,  have  been  enforced 
by  either  of  the  parties  against  the 
other  of  them.  Whenever,  therefore, 
whether  from  personal  incapacity,  the 
nature  of  the  contract,  or  any  other 
cause,  the  contract  is  incapable  of 
being  enforced  against  one  party,  that 
party  is  equally  incapable  of  enforcing 
it  against  the  other,  though  its  execu- 
tion in  the  latter  way  might  in  itself 
be  free  from  the  difficulties  attending 
its  execution  in  the  former.  Fry,  Spec. 
Perf.,  p.  198,  §  286,  quoted  and  ap- 
proved in  Hissam  v.  Parish,  41  W.  Va. 
686,  24  S.  E.  600,  56  Am.  St.  Rep.  892. 
See  Bumgardner  v,  Leavitt,  35  W.  Va 
194,  13  S.  E.  67. 

If  one  party  to  a  contract  is  not 
bound  to  do  the  act  which  forms  the 
consideration  for  the  promise,  under- 
taking, or  agreement  of  the  other,  the 
contract  is  void  for  want  of  mutuality. 
Eclipse  Oil  Co.  v.  South  Penn  Oil  Co., 
47  W.  Va.  84,  34  S.   E.  923,  92^. 

"  'It  is  a  general  principle  that  when, 
from  personal  incapacity,  the  nature 
of  the  contract,  or  any  other  cause,  a 
contract  is  incapable  of  being  specific- 
ally enforced  against  one  party,  that 
party  is  equally  incapable  of  enforcing 
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it  specifically  against  the  other.'  Mar- 
ble Co.  V.  Ripley,  10  Wall.  359,  19  L. 
Ed.  962.  This  is  through  want  of  mu- 
tuality which  governs  relief  both  in 
courts  of  law  and  equity."  Eclipse  Oil 
Co.  V.  South  Penn  Oil  Co.,  47  W.  Va. 
84,  34  S.   E.   923,  931. 

"This  is  a  general  rule,  namely,  that 
the  right  to  a  specific  execution  of  a 
contract,  so  far  as  the  question  of  mu- 
tuality is  concerned,  depends  upon 
whether  the  agreement  itself  is  obli- 
gatory on  both  parties,  so  that  upon  the 
application  of  either  against  the  other 
the  court  would  grant  a  specific  per- 
formance." Bumgardner  v.  Leavitt,  35 
W.  Va.  194,  13  S.   E.  67,  69. 

"The  general  rule  is,  that  equity 
withholds  aid  by  way  of  specific  per- 
formance of  contracts,  unless  the 
remedy  is  mutual  between  the  parties; 
and  it  is  the  principle  of  mutuality,  it 
is  said,  which  has  led  to  the  practice 
of  compelling  specific  performance  of 
contracts  for  sale  against  the  pur- 
chaser, when  in  fact  the  claim  against 
him  made  by  the  bill  is  only  the  sum 
of  money  agreed  to  be  paid.  Now, 
equity  originally  interfered  to  effect 
the  performance  of  contracts,  in  order 
to  give  the  party  the  interest  con- 
tracted for,  and  at  the  instance  of  the 
purchaser.  But  when  once  that  juris- 
diction was  assumed,  the  principle  of 
mutuality  compelled  equity  to  assist 
the  vendor.  2  Lomax  Dig.  56  (marg. 
page)."  Ayres  v,  Robins,  30  Gratt. 
105,  115. 

The  general  doctrine  upon  this  sub- 
ject is  thus  stated  by  Mr.  Pomeroy: 
"It  is  not  then  sufficient  in  general 
that  a  valid  and  binding  agreement 
exists,  and  that  an  action  at  law  for 
damages  will  lie  in  favor  of  either 
party  for  a  breach  by  the  other;  the 
peculiarly  distinctive  feature  of  the 
equitable  doctrine  is  that  the  remedial 
right  to  a  specific  performance  must 
be  mutual."  Quoted  in  Bumgardner  v. 
Leavitt,  35  W.  Va.  194,  13  S.  E.  67,  69. 

It  is  said  by  Fry,  in  his  work  on  Spe- 
cific  Performance  (p.  198,  §  286),  that 


"a  contract  to  be  specifically  enforced 
by  the  court  must  be  mutual;  that  is 
to  say,  such  that.it  might  at  the  time 
it  was  entered  into  have  been  enforced 
by  either  of  the  parties  against  the 
other  of  them.  Whenever,  therefore, 
whether  from  personal  incapacity,  the 
nature  of  the  contract,  or  any  other 
cause,  the  contract  is  incapable  of  being 
enforced  against  one  party,  that  party 
is  equally  incapable  of  enforcing  it 
against  the  other,  though  its  execution 
in  the  latter  way  might  in  itself  be  free 
from  the  difficulty  attending  its  exe- 
cution in  the  former;"  and  in  the  note 
it  is  said:  "No  rule  in  equity  is  more 
thoroughly  settled  than  this."  Ellison 
V.  Torpin,  44  W.  Va.  414,  30  S.  E.  183, 
188. 

The  fact  that  the  contract  is  signed 
by  one  party  alone  is  not  material  upon 
this  question  of  mutuality,  "since  it  is 
admitted  by  both  parties  that  she  (the 
defendant)  entered  into  the  contract, 
and  was  to  be  bound  by  it."  Bum- 
gardner V.  Leavitt,  35  W.  Va.  194,  13 
S.  E.  67;  Creigh  v.  Boggs,  19  W.  Va. 
240. 

"The  doctrine  in  this  country  and  in 
England  is  now  firmly  settled  by  an 
overwhelming  weight  of  authority  that 
specific  performance  will  be  decreed 
against  the  party  who  signed  the  con- 
tract, although  the  other  party  did  not 
sign,  and  although  there  is  no  mutuality 
of  remedies  between  the  parties  at  the 
time  the  contract  was  made."  Cum- 
mins V.  Beavers,  103  Va.  230,  236,  48 
S.  E.  891,  106  Am.  St.  Rep.  881. 

But,  in  Central  Land  Co.  v,  John- 
ston, 95  Va.  223,  28  S.  E.  175,  suit  was 
brought  to  enforce  a  contract  for  the 
sale  of  land  signed  by  the  defendant 
but  not  by  the  complainant.  The 
court,  at  page  226,  said:  "In  Virginia, 
while  there  have  been  expressions  in- 
dicating a  tendency  of  the  judicial  mind 
to  the  view  that  the  contract  must  be 
signed  by  both  parties,  as  in  Hoover  v. 
Calhoun,  16  Gratt.  109,  112,  the  ques- 
tion has  remained  an  open  one  up  to 
this    time,  with   the   exception   of  the 
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case  of  Wood  v.  Dickey,  90  Va.  160,  17 
S.  E.  818,  which  is  now  relied  on  in 
support  of  the  contention  of  appellant. 
In  that  case  a  rehearing  was  allowed, 
and,  pending  the  rehearing,  the  case 
was  settled  and  dismissed  without  a 
final  decision.  It  can  not  therefore  be 
accepted  as  controlling  authority  in 
this  case.  Regarding  the  question, 
therefore,  as  still  an  open  one  in  this 
state,  the  court  is  of  opinion  that  it 
was  not  necessary  for  the  contract, 
under  consideration,  to  be  signed  by 
appellee  to  entitle  him  to  its  specific 
performance  in  equity.  It  was  suffi- 
cient that  it  was  signed  by  appellant, 
the  party  to  be  charged  thereby;  that 
when  appellee  instituted  his  suit  to 
enforce  specific  performance  of  the 
contract  he  thereby  in  writing  con- 
sented to  it,  and  made  the  remedy  as 
well  as   the   obligation  mutual." 

And  in  a  late  case  it  was  said:  "In 
Virginia,  while  there  have  been  expres- 
sions indicating  a  tendency  of  the 
judicial  mind  to  the  view  that  the  con- 
tract must  be  signed  by  both  parties, 
as  in  Hoover  v.  Calhoun,  16  Gratt.  109, 
112,  the  question  has  remained  an  open 
one  up  to  this  time,  with  the  exception 
of  Wood  V.  Dickey,  90  Va.  160,  17  S. 
E.  818,  which  is  now  relied  on  to  sup- 
port the  contention  of  appellant.  In 
that  case  a  rehearing  was  allowed,  and 
pending  the  rehearing,  the  case  was 
settled  and  dismissed  without  a  final 
decision.  It  can  not,  therefore,  be  ac- 
cepted as  controlling  authority  in  this 
case."  Cummins  v.  Beavers,  103  Va. 
230,  236,  48  S.  E.  891,  106  Am.  St.  Rep. 
881. 

Vendee's  son,  not  having  by  himself 
or  any  one  for  him,  executed  the  con- 
tract, vendor  could  not  have  compelled 
him  to  perform  the  contract.  Specific 
performance  for  his  benefit  can  not  be 
compelled.  Ford  v.  Euker,  86  Va.  75, 
9  8.  E.  500. 

b.  Illustrative  Contracts. 

In  a  bill  in  equity  it  is  alleged  that 
a  lot  of  land  belonging  to  B.,  is  sold 


by  judgment  creditors;  that  he  be- 
came the  purchaser  and  applied  to  F. 
to  become  his  surety  in  the  purchase 
money  bonds;  that  it  was  agreed  be- 
tween them  that  F.  should  appear  as 
principal  in  the  bonds,  and  B.  as  surety, 
and  the  land,  with  the  advice  and  con- 
sent of  the  commissioners  of  sale, 
should  be  reported  as  sold  to  F.,  which 
is  accordingly  done.  That  it  was  also 
further  agreed  that  if  B.  paid  the  pur- 
chase money  the  land  should  be  his, 
and  if  not,  and  it  became  necessary  for 
F.  to  pay  it,  the  land  should  become 
his.  That  B.  paid  all  the  purchase 
money  and  lifted  the  bonds,  except  100 
dollars,  which  F.  paid  without  the  con- 
sent of  B.;  that  B.  retained  possession 
of  the  property.  That  subsequently  F. 
obtained  from  the  commissioners  a 
deed  for  the  land,  without  the  knowl- 
edge of  B.,  and  had  never,  up  to  that 
time,  expressed  any  intention  of  re- 
taining the  land  or  claiming  it.  And 
that  B.  had  tendered  to  F.  the  100  dol- 
lars and  its  interest,  and  a  properly 
prepared  deed  to  be  signed  by  him, 
conveying  the  land  to  B.  The  bill 
seeks  a  conveyance  from  F.  Held, 
that  the  allegations  of  the  bill,  if  true, 
furnish  a  case  that  a  court  of  equHy 
would  not  hesitate  to  enforce  by  com- 
pelling a  conveyance;  and  a  demurrer 
to  it,  for  want  of  mutuality  in  the 
contract,  will  not  lie.  Fluharty  v. 
Beatty,  4  W.  Va.  514. 

Redemption  of  Land  Sold  under 
Decree. — A  bill  for  specific  perform- 
ance alleges  that  the  property  of  com- 
plainant's father  was  sold  under  decree 
of  court;  that  complainant  purchased 
several  tracts  at  the  trustee's  sale 
thereof;  and  that  defendant  became  the 
purchaser  of  another  tract,  but  that 
there  was  an  understanding  between 
complainant  and  defendant  that  said 
last  purchase  was  made  for  complain- 
ant, and  that  in  consideration  thereof 
complainant  turned  over  to  defendant 
the  contracts  of  purchase  of  said  other 
tracts,  and  permitted  him  to  receive 
deccj    thereto    at   the   low    prices   at 
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which  she  had  been  able  to  purchase, 
and  that  defendant  was  to  hold  the 
property  until  such  time  as  complain- 
ant could  redeem  it  by  paying  the 
amount  he  had  so  paid,  with  interest, 
and  that  complainant  had  since  been 
in  possession  of  said  property.  Held, 
that  the  contract  was  wanting  in  mut- 
uality, because  it  is  certain  that  if  the 
defendant  had  desired  to  enforce  the 
alleged  contract  set  out  in  the  bill  he 
would  have  been  wholly  unable  to  do 
so.   Henley  v.  Heflferron,  2  Va,  Dec.  303. 

Support  and  Maintenance. — An 
agreement  by  A  to  devise  land  to  B, 
provided  B  supports  A  and  his  wife 
during  their  respective  lives,  is  an 
agreement  lacking  the  essential  ele- 
ment of  mutuality,  binding  upon  one 
of  the  parties  and  not  upon  the  other. 
Therefore,  the  support  and  mainte- 
nance is  a  condition  precedent  to  the 
right  to  a  conveyance,  and  must  be 
strictly  performed  before  the  right  to 
the  title  accrues.  Cox  v.  Cox,  26  Gratt. 
305. 

Contract  for  Resale. — Vendor  sold 
to  vendee  by  a  title  bond  (containing 
no  stipulation  for  a  resale)  a  certain 
lot  of  land,  agreeing  to  make  vendee  a 
deed  thereto  free  from  all  incumbrances 
with  general  warranty  when  the  last 
payment  of  the  purchase  money  was 
made.  When  that  payment  became  due, 
vendee  made  it,  and  demanded  such  a 
deed  as  he  was  entitled  to  under  said 
instrument,  which  vendor  executed  and 
delivered  to  him,  but  demanded  and  re- 
ceived from  vendee  a  sealed  obligation 
to  build  a  house  thereon  within  two 
years,  and  in  the  event  of  failing  to 
build  the  house  to  sell  back  to  vendor, 
at  what  he  paid  with  interest,  said  lot 
except  the  ground  whereon  a  ware- 
house then  stood.  The  house  was  not 
built  within  the  period  specified,  and 
vendor  tendered  the  amount  paid  with 
interest  to  vendee  and  demanded  con- 
veyance. Vendee  refused  to  accept  the 
money  and  to  make  the  conveyance. 
Thereupon  vendor  filed  his  bill  for 
specific    performance.       Circuit     court 


overruled  the  demurrer  to  the  bill  and 
decreed  specific  performance.  Held, 
the  title  bond  is  a  complete  contract 
in  itself,  and  can  alone  be  looked  to 
for  the  conditions  of  the  sale;  and  the 
demurrer  should  have  been  sustained 
for  want  of  mutuality  in  the  contract 
for  resale  and  the  bill  dismissed.  Wood 
V.  Dickey,  90  Va.  160,  17  S.  E.  818. 

Option  to  Sell  Shares  of  Stock. — A 
contract  giving  a  person  an  option  to 
sell  shares  of  stock  to  another  at  a 
price  specified,  but  not  requiring  him 
to  make  such  sale,  has  no  mutuality, 
and  therefore  will  not  be  enforced  in 
equity.  Hi^sam  v.  Parish,  41  W.  Va. 
686,  24  S.  E.  600,  56  Am.  St.   Rep.  892. 

Naked  Option.— Want  of  mutuality 
will  prevent  specific  performance 
against  the  vendor  of  a  contract  to 
convey  land  which  is  not  signed  by  the 
vendee  and  is  without  consideration, 
although  reciting  a  consideration  of 
one  dollar  which  was  never  paid,  and 
which  expressly  states  that  there  shall 
be  no  obligation  on  the  vendee  unless 
within  ten  months  he  pays  one-third 
of  the  purchase  money.  Graybill  v. 
Brugh,  89  Va,  895,  17  S.  E.  558.  21  L. 
R.  A.  133,  37  Am.  St.  Rep.  894.  But 
see  Cummins  v.  Beavers,  103  Va.  230, 
48  S.  E.  891,  106  Am.  St.  Rep.  881. 

But  it  was  held,  in  Central  Land  Co. 
V.  Johnston,  95  Va.  223,  28  S.  E.  175, 
that  specific  performance  of  an  unilat- 
eral contract  will  be  enforced  against 
the  party  who  signed  it,  the  other  req- 
uisites for  speciAc  performance  exist- 
ing, although  the  other  party  did  not 
sign,  and  there  was  no  mutuality  of 
remedies  between  them  at  the  time  the 
agreement  was  made;  the  filing  of  the 
bill  by  the  other  party  for  specific  per- 
formance, making  the  remedy  and  ob- 
ligation mutual.  See  also,  Wyeth  v. 
Mahoney,  32  Gratt.  645,  652. 

An  option  contract  for  the  sale  of 
land,  founded  on  a  nominal  considera- 
tion, will  be  specifically  enforced  in 
equity  against  the  party  signing  it, 
though  not  signed  by  the  other  party. 
The   institution  of  a  suit   for  its   en- 
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forcement  by  the  other  party  is  a 
sufficient  consent  in  writing  to  it,  and 
makes  the  remedy  as  well  as  the  right 
mutual.  Cummins  v.  Beavers,  103  Va. 
230,  48  S.  E.  891,  106  Am.  St.  Rep.  881, 
explaining  Graybill  v.  Brugh,  89  Va. 
895,  17  S.  E.  558,  21  L.  R.  A.  133,  37 
Am.  St.  Rep.  894. 

Where  a  man  purchases  property  at 
a  judicial  sale,  and  causes  the  title  to 
be  conveyed  to  his  wife,  and  then 
gives  an  option  on  that  land  to  a  third 
party,  in  a  bill  against  the  husband  and 
his  wife  for  specific  performance  of 
the  option,  the  prayer  of  the  bill  will 
be  denied.  The  court  said:  "She  is  in 
no  manner  bound  by  the  'option'  of  her 
husband,  to  which  she  was  not  a  party, 
and  against  which  she  protested  from 
the  first  moment  that  it  came  to  her 
knowledge.  Dunsmore  v.  Lyle,  87  Va. 
391,  12  S.  E.  610;  Chapman  v.  Wilson, 
1  Rob.  267,  271;  Clarke  v.  Reins,  12 
Gratt.  98;  Booten  v.  Scheffer,  21  Gratt. 
474;  Chilhowie  Iron  Co.  v.  Gardiner, 
79  Va.  305;  Wayland  v.  Crank,  80  Va. 
€02,  604;  Cheatham  v.  Cheatham,  81 
Va.  395;  Shenandoah  Val.  R.  Co.  v, 
Dunlop,  86  Va.  346,  10  S.  E.  239." 
Graybill  v.  Brugh,  89  Va.  895,  899,  17 
S.  E.  558,  21  L.  R.  A.  133,  37  Am.  St. 
Rep.   894. 

c   Modifications  of   General  Rule. 

In  General.—"  'Want  of  mutuality  in 
the  inception  of  the  contract  may  be 
remedied  by  the  subsequent  conduct 
of  the  parties,  or  by  the  execution  of 
the  agreement.'  7  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  114,  155."  Quoted  in 
Eclipse  Oil  Co.  v.  South  Penn.  Oil 
Co.,  47  W.  Va.  48,  34  S.  E.  923,  929; 
Boyd  V.  Brown,  47  W.  Va.  238,  34  S. 
E.  907,  911. 

In  Willetts  v.  Insurance  Co.,  45  N. 
Y.  45,  it  is  held:  "A  promise  lacking 
mutuality  at  its  inception  becomes 
binding  upon  the  promisor  after  per- 
formance by  the  promisee."  Quoted 
in  Boyd  v.  Brown^  47  W.  Va.  238,  34 
S.  E.  907,  911. 

Executed   Contracts. — One  modifica- 


tion of  this  rule  is  that  it  governs  such 
contracts  only  as  are  executory,  for, 
when  the  party  who  is  not  bound  has 
performed  his  part  under  the  contract, 
even  though  not  legally  bound  to  such 
performane,  the  plea  of  want  of  mu- 
tuality can  not  be  made.  Boyd  v. 
Brown,  41  W.  Va.  238,  34  S.  E.  907, 
citing  22  Am.  &  Eng.  Ency.  Law  1020, 
1021. 

"In  Boyd  v.  Brown,  47  W.  Va.  238, 
34  S.  E.  907,  it  is  held:  'Lack  of  mu- 
tuality is  no  def<»nse  even  in  a  suit  for 
specific  performaace  where  the  party 
not  bound  thereby  has  performed  all 
the  conditions  of  the  contract  and 
brought  himself  clearly  within  the 
terms  thereof.'  2  Beach  Qont.,  §  889, 
and  cases  there  cited;  7  Am.  &  E.  2d 
Ed.  114;  Harness  v.  Eastern  Oil  Co., 
49  W.  Va.  -232,  38  S.  E.  662,  668." 
Friend  v.  Mallory,  52  W.  Va.  53,  62, 
43  S.  E.  114. 

E£fect  of  Subsequent  Destruction  of 
Mutuality. — The  rule,  that  equity  re- 
fuses specific  execution  of  contracts 
where  the  remedy  is  not  mutual,  ap- 
plies to  cases,  in  which  there  is  not 
such  mutuality  of  remedy  at  the  time 
the  contract  is  made;  not  to  cases  in 
which  the  mutuality  of  remedy  is  taken 
away  by  a  subsequent  contingent  event. 
Moore  v.  Fitz  Randolph,  6  Leigh  175, 
29  Am.  Dec.  208. 

d.  Time  When  Mutuality  Must  Exist. 

It  is  a  fundamental  rule  in  equity 
that  a  contract,  to  be  specifically  en- 
forced, must,  in  general,  be  mutual  in 
its  obligation  and  in  its  remedy,  and 
it  must  be  mutual  ab  initio.  If,  there- 
fore, from  the  personal  incapacity  of 
one  of  the  parties,  or  other  cause,  the 
contract,  when  concluded,  is  not  en- 
forceable against  such  party,  no  sub- 
sequent act  or  event  can  render  it  capa- 
ble of  enforcement  against  either 
party.  In  other  words,  it  must  be  en- 
forceable originally,  or  not  at  all. 
Shenandoah  Val.  R.  Co.  v.  Dunlop,  86 
Va,  346,  349,  10  S.  E.  239. 

"The  rule  is  that  a  contract,  to  be 
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specifically  enforced,  must  be  mutual, 
and  its  mutuality  to  be  judged  of  at  the 
time  it  is  entered  into.  In  this  case, 
when  it  was  entered  into,  the  vendor, 
Rice  G.  Hopwood,  had  no  title  or  au- 
thority to  sell  this  land,  or  any  inter- 
est in  it,  and  therefore  the  contract 
was  not  mutual,  for  want  of  interest 
in  the  vendor;  but,  while  this  is  doubt- 
less correct  law,  as  a  general  proposi- 
tion, yet  it  has  no  application  in  this 
case,  for  the  contract  on  its  face,  as  we 
have  seen,  showed  that  the  vendor  had 
at  that  time  no  interest  in  this  tract 
of  land  he  undertook  to  sell,  and  the 
vendees  must  be  conclusively  presumed 
to  have  known  this;  and  they  agreed 
to  purchase  -the  land  upon  the  faith 
that  the  vendor  could  and  would  ob- 
tain title  to  this  tract  of  land  before, 
by  the  contract,  he  was  required  to 
make  to  the  vendees  a  good  and  suffi- 
cient deed;  that  is,  before  all  the  pur- 
chase money  was  paid;  and  this  he  ac- 
tually did.  The  vendees  in  this  case 
knowing  that  the  contract  could  not, 
at  the  time  it  was  entered  into,  be 
carried  out  by  the  vendor,  but  that  it 
was  a  nullity  as  to  him,  nevertheless 
went  on  for  years  acting  as  though 
this  was  a  subsisting  contract,  binding 
on  the  vendor,  Hopwood;  such  conduct 
must  be  regarded  as  estopping  them 
from  objecting  that  the  contract  was 
a  nullity/*  Dodson  v.  Hays,  29  W.  Va. 
577,  2  S.  E.  415,  424. 

"It  will  also  be  found  not  to  be  free 
from  doubt,  whether  the  mutuality  req- 
uisite to  authorize  the  court  to  enforce 
specific  performance  must  exist  when 
the  contract  is  made,  or  whether  it  is 
sufficient  if  it  can  be  shown  to  exist  at 
the  hearing  of  the  cause;  though  the 
preponderance  both  of  authority  and 
reason  seems  to  be  in  favor  of  the 
proposition  that  a  contract  to  be  spe- 
cifically enforced  must  be  mutually 
binding  at  the  time  it  is  entered  into. 
See  Batten  on  Contracts  61  (Law  Lib. 
vol.  67);  Fry  on  Spec.  Perfor.,  p.  133 
(Law  Lib.,  vol.  100);  Duval  v.  Myers, 
2  Maryland,  ch.  R.  401;  Moore  v.  Fitz 


Randolph,  6  Leigh  175."  Hoover  v, 
Calhoun,  16  Gratt.  109,  112. 

Exceptions  to  Rule— ** As  a  general 
rule,  the  mutuality  of  the  obligation 
must  be  judged  of  by  reference  to  the 
time  the  agreement  was  entered  into. 
There  are,  however,  certain  well 
known  exceptions  to  this  rule.  One 
of  them  is  found  in  the  case  of  a  party, 
who  not  having  signed  may  yet,  upon 
filing  a  bill,  enforce  the  agreement 
against  one  who  has  signed.  The  rea- 
son most  generally  given  for  this  ex- 
ception is,  that  the  plaintiff  by  filing 
the  bill  waives  the  original  want  of 
mutuality,  and  renders  the  remedy  mu- 
tual. Fry  on  Specific  Performance,  §§ 
296-297.  Whatever  may  be  said  with 
respect  to  the  justice  of  this  exception 
to  the  general  rule,  requiring  mutuality 
of  remedy,  it  is  now  too  well  estab- 
lished to  be  called  in  question  at  the 
present  day.  See  Lomax  Digest,  side 
page  56;  5  Wait's  Digest,  788;  Pomeroy 
on  Contracts,  §  170.  Here  the  appel- 
lees, having  filed  their  bill,  have  sub- 
mitted to  the  jurisdiction  of  the  court,, 
and  waive  the  want  of  mutuality,  if 
there  was  any  such,  and  thus  removed 
any  difficulty  in  the  way  of  specific  ex- 
ecution." Wyeth  V.  Mahoney,  32 
Gratt.  645,  652. 

Contract  Not  Obligatory  on  Heirs. — 
Specific  performance  will  be  decreed 
against  an  heir  at  law  on  a  contract 
for  sale  made  by  his  ancestor,  though 
such  contract  did  not  purport  to  be 
obligatory  on  the  heirs.  Moore  v. 
Fitz  Randolph,  6  Leigh  175,  29  Am. 
Dec.  208. 

"Thus  in  the  case  before  us,  if  by 
the  contingent  event  of  the  death  of 
Moore,  before  making  the  conveyance, 
it  should  be  considered,  that  the  spe- 
cific execution  could  not  be  enforced 
against  his  vendee,  because  he  could 
not  get  the  title  he  contracted  for,  it 
would  not  follow,  that  the  vendee 
could  not  enforce  such  specific  execu- 
tion against  the  heirs  of  the  vendor; 
for  we  know,  that  if  A.  has  contracted 
to  sell  B.  land,  and  to  make  him  a  per- 
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feet  title,  he  must  be  able  to  show 
such  title,  or  he  cm  not  enforce  a  spe- 
cific execution;  while,  in  the  same  case, 
B.  may  enforce  a  specific  execution 
against  A.  if  he  is  willing  to  take  his 
defective  title.  I  state  this  to  show 
that  the  rule  of  mutuality  does  not  ap- 
ply to  such  cases  as  these."  Moore  v. 
Fitz  Randolph,  6  Leigh  175,  185,  29 
Am.  Dec.  208. 

7.  Consideration. 

See  the  title  CONTRACTS,  vol.  3, 
p.  338. 

a.  Necessity  for  Consideration. 

A  contract  for  the  sale  of  land,  to  be 
specifically  enforced,  must  be  on  a 
valuable  or  at  lea-t  a  meritorious  con- 
sideration. Dunsmore  v.  Lyle,  87  Va. 
391,  12  S.  E.  610;  Hoover  v.  Buck,  2 
Va.  Dec.  106;  Pennybacker  v.  Maupin, 
96  Va.  461,  31  S.  E.  607;  Hissam  v. 
Parish,  41  W.  Va.  686,  24  S.  E.  600,  56 
Am.  St.  Rep.  892. 

Where  there  is  neither  merito- 
rious nor  a  valuable  consideration  to 
support  the  contract,  equity  will  not 
decree  specific  performance.  Darling- 
ton v.  M'Coole,  1  Leigh  36;  Reed  v. 
Vannorsdale,  2  Leigh  569;  Griffin  v. 
Cunningham,  19  Gratt.  571;  Price  v. 
Winston,  4  Munf.  63;  Eclipse  Oil  Co. 
V.  South  Penn  Oil  Co.,  47  W.  Va.  84, 
34  S.  E.  923,  930. 

"It  is  claimed  that  this  constitutes 
a  merely  voluntary  contract  which  can 
not  be  enforced.  If  it  is  merely  a  vol- 
untary contract  it  can  not  be  enforced. 
Story's  Eq.  Jur.,  §§  973,  706a,  433." 
Hardman  v.  Orr.  5  W.  Va.  71. 

"In  respect  to  voluntary  contracts, 
or  such  as  are  not  founded  in  a  valua- 
ble consideration,  courts  of  equity  do 
not  interfere  to  enforce  them  as  against 
the  party  himself,  or  as  against  volun- 
teers claiming  under  him.  Story's 
Equity,  §  706a."  Graybill  v,  Brugh,  89 
Va.  895,  897,  17  S.  E.  558,  21  L.  R.  A. 
133,  87  Am.  St.  Rep.  894 

Meritorious  Consideration. — A  parol 
aK^eement  between  father-in-law  and 
son-in-law,  that   the   former   will   give 


the  latter  a  piece  of  land,  supported 
by  no  valuable  or  meritorious  consid- 
eration, will  not  be  specifically  exe- 
cuted, at  the  suit  of  the  son-in-law, 
after  the  death  of  his  wife,  against  the 
father's  devisee  of  the  land;  neither 
would  such  an  agreement  be  specific- 
ally executed,  under  such  circumstances, 
even  if  it  had  been  in  writing,  nor 
would  equity  have  aided  a  defective 
conveyance  had  such  an  one  been  made. 
Darlington  v.  M'Coole,  1  Leigh  36. 

In  Burkholder  v.  Ludlam,  30  Gratt. 
255,  32  Am.  Rep.  668,  specific  execu- 
tion was  decreed 'as  against  creditors, 
because  the  donee,  induced  by  the 
promise  of  his  father-in-law,  had  al- 
tered his  condition  and  made  expendi- 
tures of  money  in  valuable  improve- 
ments on  the  land.  In  that  case  Judge 
Burks,  in  delivering  his  opinion,  took 
occasion  to  say  obiter  that  a  court  of 
equity  will  not  lend  its  aid  to  carry 
into  execution  contracts  or  agreements 
based  wholly  on  a  meritorious  consid- 
eration. 

For  example,  Mr.  Fry  lays  down  the 
principle  thus  broadly:  "It  must  be  ob- 
served that  the  court  will  never  lend 
its  assistance  to  enforce  the  specific 
execution  of  contracts  which  are  vol- 
untary, or  where  no  consideration  ema- 
nates from  the  party  seeking  perform- 
ance, even  though  they  may  have  the 
legal  consideration  of  a  seal;  and  this 
principle  applies  whether  the  contract 
insisted  on  be  in  the  form  of  an  agree- 
ment, a  covenant,  or  a  settlement." 
Fry  Spec.  Perf.,  p.  71.  Quoted  in  Har- 
rison V.  Harrison,  36  W.  Va.  556,  15  S. 
E.  87. 

Sealed  Instruments. — It  is  a  funda- 
mental principle  of  equity  to  refuse 
aid  to  the  enforcement  of  an  executory 
deed  unless  founded  upon  either  a  good 
or  a  valuable  consideration.  The  pres- 
ence of  a  seal  does  not  in  equity  im- 
port a  consideration.  Eclipse  Oil  Co. 
V.  South  Penn  Oil  Co.,  47  W.'Va.  84, 
34  S.   E.  923. 

Illustrative  Cases.— Parol  agreement 
between   father-in-law   and   son-in-law. 
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that  the  former  will  give  the  latter  a 
piece  of  land,  supported  by  no  substan- 
tially valuable  or  meritorious  consid- 
eration, will  not  be  specifically  exe- 
cuted, at  the  suit  of  the  son-in-law, 
after  the  death  of  his  wife,  against  the 
father's  devisee  of  the  land;  neither 
would  such  an  agreement  be  specific- 
ally executed,  under  such  circum- 
stances, even  if  it  had  been  in  writing; 
nor  would  equity  have  aided  a  defect- 
ive conveyance  had  such  an  one  been 
made.  Darlington  v.  M'Coole,  1 
Leigh   36. 

Upon  a  bill  by  a  son-in-law  for  spe- 
cific execution  of  a  promise  of  a 
mother-in-law,  brought  against  her  ex- 
ecutor, legatee  and  devisee  after  her 
death,  if  it  appears  that  the  promise 
was  founded  on  no  valuable,  or  on 
very  inadequate  consideration,  equity 
ought  not  to  decree  specific  execution. 
Pigg  V.  Corder,  12  Leigh  69. 

b.  Sufficiency  of  Consideration. 

Meritorious  or   Good   Consideration. 

— It  is  well  settled  that  a  meritorious 
consideration  is  not  alone  sufficient  to 
warrant  a  decree  for  specific  perform- 
ance. Keffer  v.  Grayson,  76  Va.  517, 
44  Am.  Rep.  171,  reviewing  and  dis-  j 
cussing  at  length  the  text  writers  and  j 
authorities.  ! 

It  was  left  undecided  in  Summers  v.  \ 
Bean,    13    Gratt.    404,    405,   whether    a ! 
meritorious  consideration  was  such  as  j 
to  authorize  a  court  of  equity  in  decree- 
ing specific  performance  of  a  contract. 

"Notwithstanding  respectable  au- 
thorities to  the  contrary  and  what  Mr. 
Justice  Story  pronounces  the  "very 
able"  reasoning  of  Lord  Chancellor  Sug- 
den,  in  Ellis  v.  Nimmo  (Loyd  &  Goold, 
333),  it  would  seem  also  to  be  now  the 
general  rule  that  such  aid  will  not  be 
given  to  carry  into  execution  contracts 
or  agreements  based  wholly  on  a  mer- 
itorious consideration — that  is,  the 
moral  duty  of  a  parent  to  make  pro- 
vision for  his  child,  or  of  a  husband  to 
make  like  provision  for  his  wife.  1 
Story's  Eq.  Juris.,  §  793."     Burkholder 


i  V.  Ludlam,  30  Gratt.  255,  260,  32  Am. 
'  Rep.    668. 

As  to  whether  meritorious  consider- 
ation is  sufficient  to  justify  a  decree 
for  specific  performance  there  is  con- 
flict. See  Keffer  v.  Grayson,  76  Va. 
517,  44  Am.  Rep.  171;  Halsey  v,  Pe- 
ters, 79  Va.  60;  2  Min.  Inst.  (4th  Ed.) 
882  et  seq.  But  the  weight  of  author- 
ity in  such  case  seems  to  favor  specific 
performance.  Griffin  v.  Cunningham, 
19    Gratt.    571. 

Love  and  A£fection. — Love  and  affec- 
tion is  not  enough  of  itself  to  warrant 
a  decree  for  specific  performance. 
Keffer  v,  Grayson,  76  Va.  517,  44  Am. 
Rep.  171. 

"It  was  so  decided  in  the  cases  of 
Stokes  V.  Oliver,  76  Va.  72,  and  Keffer 
V.  Grayson,  76  Va.  517,  44  Am.  Rep. 
171.  In  these  cases  it  was  held,  that 
the  love  and  affection  of  a  father  to  a 
child  is  not  enough,  of  itself,  to  war- 
rant a  decree  for  a  specific  perform- 
ance, even  when  the  agreement  to 
make  the  gift  is  in  writing,  and  the 
child  in  possession  of  the  farm.  But 
the  contrary  was  held,  by  this  court, 
in  Marling  v.  Marling,  9  W.  Va.  79, 
28  Am.  Rep.  535."  Frame  v.  Frame,  32 
W.  Va.  463,  9  S.  E.  901,  906,  5  L.  R.  A. 
323. 

B,  who  married  the  daughter  of  C, 
bought  a  lot  when  he  was  poor,  and 
C  in  good  circumstances.  B  being  una- 
ble to  pay  for  the  lot,  turned  it  over 
to  C,  who  paid  for  it,  took  the  title  in 
his  own  name,  and  commenced  to  build 
a  house  on  it  for  his  daughter,  the 
wife  of  B.  Before  the  house  was  fin- 
ished B  removed  with  his  family  to 
another  town  and  engaged  in  business, 
which  was  succeeding  well,  when  C 
offered  that  upon  condition  that  he 
would  return,  he  would  turn  over  the 
lot  and  unfinished  building  to  the  wife 
of  B  as  her  own  property.  B.  acceded 
to  this,  and  with  his  family  returned, 
and  he  paid  the  expenses  of  doing  so, 
and  then  with  his  own  earnings  and 
that  of  his  wife  finished  the  building, 
took    possession,    and    had    remained 
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therein  for  about  twelve  years;  but  no 
deed  was  piade  by  C  to  the  property 
until  the  insolvency  of  C  and  after 
judgments  were  obtained  against  him 
and  duly  docketed.  The  house  and  lot 
was  then  conveyed  to  a  trustee  for  the 
wife  of  B  in  consideration  of  five  dol- 
lars and  "love  and  affection."  In  a 
suit  by  the  judgment  creditors  to  an- 
nul the  deed  and  enforce  their  liens, 
it  was  held,  that  a  court  of  equity  will 
compel  the  conveyance  of  the  legal 
title  of  land  claimed  under  a  parol  gift, 
supported  by  a  meritorious  considera- 
tion, and  by  reason  of  which  the  donee 
has  been  induced  to  alter  his  condi- 
tion and  make  expenditures  of  money  in 
valuable  improvements  on  the  land. 
Burkholder  v.  Ludlam,  30  Gratt.  255, 
32  Am.  Rep.  668,  citing  Shobe  v.  Carr, 
3  Munf.  10;  Darlington  v.  M'Coole,  1 
Leigh  36;  Reed  v,  Vannorsdale,  2  Leigh 
569;  Pigg  V.  Corder,  12  Leigh  69;  Cox 
J'.  Cox,  26  Gratt.  305. 

The  support  and  maintenance  of  the 
grantor  is  a  sufficient  consideration  to 
support  a  contract  to  convey  real  es- 
tate. Bryson  v.  McShane,  48  W.  Va. 
126,  35  S.   E.  848,  49   L.  R.  A.  527. 

Rent  for  Oil  in  the  Earth  Undevel- 
oped.— In  a  bill  for  specific  perform- 
ance of  a  parol  contract  for  a  lease  of 
oil  land,  it  was  assigned  as  error  that 
the  alleged  contract  for  a  lease  was 
void  for  want  of  a  consideration  to 
support  it.  The  court,  in  passing  on 
this  assignment  of  error,  said:  "I 
think  the  oil  rent  to  be  paid  was  a 
sufficient  consideration  for  the  con- 
tract under  the  circumstances,  and  that 
the  fact  that  the  oil  in  the  earth  unde- 
veloped was  the  property  of  the  plain- 
tiff by  reason  of  the  company  being 
the  fee  simple  owner  of  the  soil  does 
not  make  the  contract  void  for  want 
of  a  sufficient  consideration.  The  oil 
in  the  earth  undeveloped  is  greatly  en- 
hanced in  value  when  produced  from 
the  earth  and  thereby  rendered  useful 
for  commercial  purposes."  West  Va. 
Oil,  et?.,  Co.  V.  Vinal,  14  W.  Va.  637, 
697. 


The  consideration  of  compromising 
doubtful  rights,  settling  boundaries,  is 
sufficient  in  a  suit  for  specific  perform- 
ance of  the  contract.  Zane  v.  Zane, 
6  Munf.  406,  cited  in  Jarrett  v.  Luding- 
ton,  9  W.  Va.  333,  337;  Williams  v. 
Lewis,  5  Munf.  686,  690,  citing  Moore 
V.    Fitzwater,   2   Rand.   442. 

Construction  and  Maintenance  of 
Switch. — ^A  right  of  way  through  land 
is  granted  to  a  railroad  company,  and 
in  the  deed,  as  the  consideration  for 
such  grant  the  railroad  company  cov- 
enants with  the  grantor,  his  heirs  ana 
assigns,  to  build  and  forever  maintain 
a  switch  from  said  railroad  to  a  mill 
on  the  land  for  the  use  of  such  mill. 
Held,  if  the  contract  made  by  the 
plaintiff  was,  that  if  the  railroad  com- 
pany would  so  stop  its  trains,  the 
plaintiff  would  dispense  with  the  build- 
ing and  maintaining  of  the  switch  only 
so  long  as  it  pleased  the  plaintiff,  he 
could  not  sue  the  railroad  company 
on  such  contract  to  stop  its  trains,  as 
it  would  not  be  supported  by  any  con- 
sideration but  be  a  nudum  pactum. 
"The  promise  made  as  stated  in  the 
declaration  is,  that  the  defendant  would 
stop  its  train  twice  a  week  at  the  mill 
in  consideration  of  the  other  side  not 
insisting  on  the  building  and  maintain- 
ing by  the  defendant  of  the  switch  at 
that  moment;  but  it  was  expressly  un- 
derstood, that  there  was  no  abandon- 
ment by  the  other  party  of  its  right 
to  demand  the  building  and  maintain- 
ing of  this  switch,  whenever  they 
pleased  to  \nake  the  demand.  This 
promise  is  based  on  no  consideration 
and  is  therefore  nudum  pactum.  The 
plaintiff  has  neither  compromised  or 
surrendered  any  right,  nor  has  he  sus- 
pended any  right  except  momentarily. 
He  has  by  such  a  contract  in  no  possi- 
ble manner  prejudiced  himself  or  ben- 
efited the  defendant."  Lydick  v.  Bal- 
timore, etc.,  R.  Co.,  17  W.  Va.  427,  450. 

Withholding  competition,  when  not 
contrary  to  public  policy,  is  a  suffi- 
cient binding  consideration  for  a  con- 
tract.    Two  men,  who  are  engaged  in 
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buying  lands  in  the  same  section  of 
country,  to  avoid  competition,  and  se- 
cure the  lands  at  a  reduced  price,  agree 
that  one  shall  buy  for  both,  and  that 
the  lands  so  purchased  shall  be  divided 
between  them  according  to  certain 
well-known  surveys.  One  retires  from 
the  business,  and  the  other  goes  on 
and  buys  the  lands  according  to  the 
agreement,  but  takes  the  deeds  in  his 
own  name.  He  afterwards  transfers 
them' to  a  third  party,  who  promises  to 
discharge  the  agreement  to  divide,  but 
afterwards  refuses  to  do  so.  Equity 
will  enforce  specific  performance. 
Camden  v.  Dewing,  47  W.  Va.  310,  34 
S.  E.  911. 

Performance  of  Legal  Obligation. — 
Payment,  or  the  promise  of  payment, 
of  a  subsisting  debt  is  not  a  sufficient 
consideration  to  authorize  a  court  of 
equity  to  grant  a  decree  of  specific  per- 
formance of  a  contract  to  convey  land. 
Smith  V.  Phillips,  77  Va.  548. 

Abandonment  of  Rights. — W.,  hav- 
ing made  a  settlement  on  land  within 
the  limits  of  the  Greenbrier  Company*s 
grant,  and  L.  holding  a  survey  under 
the  company  of  other  land  in  the 
neighborhood,  it  was  verbally  agreed 
between  W.  and  L.  in  1774,  that  if  W. 
would  abandon  his  settlement,  so  that 
L.  might  acquire  the  land  so  settled 
by  W.  for  himself,  L.  would  give  him 
land  of  equal  -value,  parcel  of  L.'s  sur- 
vey; W.  accordingly  abandoned  his  set- 
tlement to  L.  and  with  L.'s  knowledge 
and  consent  took  possession  of  the 
designated  part  of  L.'s  survey,  and 
continued  to  hold  the  same  ever  since; 
but  L.  dying  without  conveying  the 
right  to  W.  or  acquiring  a  grant  upon 
his  survey,  his  devisee  obtained  a 
grant  for  the  whole  of  the  land  in- 
cluded in  the  survey;  upon  a  bill  filed 
by  W.  against  L.'s  devisee  in  1822,  for 
a  specific  execution  of  L.'s  agreement, 
held,  that  L.'s  agreement  to  give  W. 
part  of  his  survey,  if  he  would  aban- 
don his  own  settlement,  was  founded 
on  valuable  and  sufficient  considera- 
tion.    Williams  v.  Lewis,  5  Leigh  686. 


Services  rendered  by  the  complain- 
ant on  a  farm,  and  his  continued  resi- 
dence thereon,  and  his  foregoing  an 
intention  to  emigrate  to  a  distant  coun- 
try, constitute  a  valuable  consideration, 
sufficient  to  justify  a  decree  for 
specific  performance.  Strothcr  v. 
Strother,  1  Va.  Dec.  367. 

The  surrender  of  a  lease  is  a  suffi- 
ciently valuable  consideration  to  au- 
thorize the  specific  enforcement  of  a 
contract.  Summers  v.  Bean,  13  Gratt 
404. 

Marriage. — In  Triplett  v.  Romine,  33 
Gratt.  651,  the  question  is  as  to 
whether  in  suits  for  specific  perform- 
ance of  marriage  articles,  marriage  is 
a  sufficient  consideration.  And  the 
court  pointed  out  a  distinction  when 
the  suit  is  among  family  relations  for 
the  specific  execution  of  the  articles, 
and  when  the  rights  of  creditors  are 
involved. 

Past  Consideration. — A  debt  barred 
by  limitation  or  by  a  discharge  in  bank- 
ruptcy, may  be  revived  by  a  new 
promise,  and  the  new  promise  may 
constitute  a  valid  consideration.  But 
a  promise  to  pay  a  debt  for  which  the 
promisor  is  already  legally  bound  is  a 
mere  nudum  pactum,  and  adds  noth- 
ing to  the  force  of  tht  previous  ob- 
ligation. No  man  can  make  his  own 
wrong  in  withholding  what  he  justly 
owes  the  foundation  of  a  demand 
against  his  creditor.  It  is,  therefore, 
clear  that  a  promise  to  pay  a  subsisting 
indebtedness,  or  even  its  actual  pay- 
ment, is  not  a  consideration  upon 
which  a  court  of  equity  can  decree  the 
specific  execution  of  an  agreement  for 
the  conveyance  of  real  estate.  It  is 
impossible  to  say  there  is  a  valuable 
consideration  where  the  debtor  does 
no  more  than  the  law  compels  him  to 
do,  and  the  creditor  receives  no  more 
than  he  is  entitled  to  receive.  Keffer 
V.  Grayson,  76  Va.  517,  520,  44  Am. 
Rep.  171. 

In  1849,  P.  conveyed  his  real  and 
personal  estate  in  trust  to  secure  to 
S.  a  debt;  and  in  1865,  P.,  then  insol- 
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vent,  conveyed  to  S.  by  deed,  absolute 
on  its  face,  said  estate,  in  considera- 
tion of  said  debt  and  of  another  debt 
of  $5,668,  and  thenceforward  leased 
the  property.  S.  died  intestate  in  1878. 
Then  his  representatives  recovered  the 
real  estate  by  unlawful  detainer.  P. 
got  an  injunction  on  averment  that  in 
1875  intestate  contracted  that  he  would 
reconvey  if  P.  paid  in  twelve  years 
$1,200;  that  thereof  P.  paid  S.  $600, 
and  retained  possession  in  accordance 
with  the  contract;  and  that  he  was 
ready  to  pay  the  balance,  and  prayed 
for  specific  performance.  Defendants 
demurred  and  answered.  Held,  agree- 
ment to  accept  a  part  of  a  debt  for  the 
whole  is  nudum  pactum  and  not  en- 
forceable in  equity.  Smith  v.  Phillips, 
77  Va.  548. 

c.  Inadequacy  of  Consideration. 

In  General. — Inadequacy  of  consid- 
-eration  is  not  of  itself  a  distinctive 
principle  of  relief  in  equity.  The  com- 
mon law  knows  no  such  principle. 
The  consideration,  be  it  more  or  less, 
supports  the  contract.  Common  sense 
knows  no  such  principle.  The  value 
of  a  thing  is  what  it  will  sell  for,  and 
it  admits  of  no  precise  standard.  It 
must  be  in  its  nature  fluctuating  and 
will  depend  upon  many  different  cir- 
•cumstances.  One  man  in  the  disposal 
of  his  property  may  sell  it  for  less 
than  another  would.  He  may  sell  it 
under  a  pressure  of  circumstances, 
which  may  induce  him  to  part  with  it 
at  a  particular  time.  If  courts  of  eq- 
uity should  undertake  to  unravel  all 
these  transactions,  they  would  throw 
everything  into  confusion  and  set  afloat 
the  contracts  of  mankind.  1  Sto. 
Eq.  Jur.,  §  245.  Conaway  v.  Sweeney, 
24   W.   Va.   643,   650. 

Mere  Inadequacy. — It  is  a  well-es- 
tablished rule  that  mere  inadequacy  of 
consideration  is  not  a  valid  objection 
to  the  specific  execution  of  a  con- 
tract, unless  it  be  so  great  as  to  shock 
the  moral  sense,  and  thus  be  in  itself 
evidence  of  fraud.     Hale  v,  Wilkinson, 


21  Gratt.  75,  was  cited  as  authority  for 
this  rule  in  Booten  v.  Scheffer,  21 
Gratt.  494;  Talley  v.  Robinson,  22 
Gratt.  888,  895;  White  v.  McGannon, 
29  Gratt.  511,  515;  Stearns  v.  Beckham, 
31  Gratt.  379,  391;  Terry  v.  Coles,  80 
Va.  695,  700;  Whittaker  v.  Southwest 
Va.  Imp.  Co.,  34  W.  Va.  217,  223,  13 
S.  E.  507,  509;  Clay  v.  Deskins,  36  W. 
Va.  350,  355,  15  S.  E.  85,  87;  Ambrousc 
V.  Keller,  22  Gratt.  769;  Conaway  v. 
Sweeney,  24  W.  Va.  643;  Griffin  v, 
Cunningham,  19  Gratt.  571. 

In  Stearns  v.  Beckham,  31  Gratt 
379,  390,  the  court  lays  down,  as  the 
rule  of  English  chancery  "that  inade- 
quacy of  consideration,  unconnected 
with  any  other  circumstance,  consti- 
tutes no  valid  objection  to  the  specific 
execution  of  a  contract  through  the 
medium  of  a  court  of  equity,  unless 
the  inadequacy  be  so  great  as  in  itself 
to  be  sufficient  evidence  of  fraud." 

Where  there  is  no  unfairness  in  the 
sale  of  land  by  private  parties,  specific 
performance  will  not  be  denied  for 
inadequacy  of  price  alone,  unless  it  be 
so  grossly  inadequate  as  to  justify  the 
presumption  of  fraud  and  collusion; 
and  to  justify  this  presumption  the  in- 
adequacy must  be  so  gross  as  to  shock 
the  conscience  and  confound  the  judg- 
ment of  any  man  of  common  sense. 
Conaway  v.  Sweeney,  24  W.  Va.  643; 
Bradford  v,  McConihay,  15  W.  Va. 
732;  Stearns  v.  Beckham,  31  Gratt.  379; 
Hale  V.  Wilkinson,  21  Gratt.  75. 

"If  the  inadequacy  be  so  great  as 
to  prove  fraud,  or  that  the  parties 
could  not  have  intended  a  contract  of 
sale,  in  either  of  these  cases  a  convey- 
ance will  not  be  compelled.  (Calla- 
ghan  V.  Callaghan,  8  Clark  &  F.  374; 
Coles  V.  Teedthick,  9  Ves.  246.)  See 
Tuck.  Com.,  vol.  2,  426,  where  it  is 
said:  "For  if  the  contract  be  execu- 
tory, and  the  seller  refuses,  on  account 
of  the  hardness  of  the  bargain,  to  carry 
it  into  execution,  if  the  price  be  very 
unreasonable,  a  court  of  equity  will  not 
force  him  to  do  so  on  the  application 
of  his  adversary,  both  because  the  de- 
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creeing  a  specific  execution  of  contract 
is  matter  of  discretion  in  the  court, 
and  because  in  a  hard  case,  unless  the 
party  who  seeks  to  perform  has  in  all 
things  fulfilled  the  contract  to  the  let- 
ter on  his  part,  which  rarely  happens, 
he  has  no  right  to  expect  a  rigorous 
enforcement  of  it  in  his  favor.  'Thus 
we  see  that  where  there  is  inadequacy 
merely,  without  other  ingredients  in 
the  case,  equity  is  not  disposed  to  as- 
sist either  party,  and  he  who  can  place 
himself  on  the  defensive  will,  in  that 
court,  have  the  advantage.'  *If  the 
contract  is  not  equal,  it  at  least  must 
not  be  grossly  unequal;  for  though  eq- 
uity may  not,  for  inequality  of  price, 
set  aside  a  contract,  yet  the  same  in- 
equality might  evidence  a  refusal  to 
decree  performance.'  "  Grizzle  v.  Suth- 
erland, 88  Va.  584,  589,  14  S.  E.  332. 

A  great  disproportion  between  the 
price  agreed  to  be  paid,  and  the  value 
of  the  lands  supposed  to  be  conveyed, 
is  a  serious  objection  to  specific  per- 
formance. Hendricks  v,  Gillespie,  25 
Gratt.   181,  200. 

General  Test. — Whatever  may  have 
been  the  doctrine  of  the  earlier  cases, 
it  seems  now  to  be  the  settled  rule  of 
the  English  chancery,  that  inadequacy 
of  consideration,  unconnected  with  any- 
other  circumstance,  constitutes  no  valid 
objection  to  the  specific  execution  of 
a  contract  through  the  medium  of  a 
court  of  equity  unless  the  inadequacy 
be  so  great  as  in  itself  to  be  sufficient 
evidence  of  fraud.  To  give  it  this  ef- 
fect it  must  be  so  gross,  as  Lord  Thur- 
low  has  observed,  that  "it  is  impossi- 
ble to  state  it  to  a  man  of  common 
sense  without  producing  an  exclama- 
tion at  the  inequality  of  it."  (Gwine 
V.  Heaton,  1  Bro.  C.  C.  8),  or,  as  it  is 
generally  stated,  sufficient  to  shock  the 
conscience;  "a  principle  loose  enough," 
as  remarked  by  Lord  Eldon,  "but  one 
by  which  judges  in  equity  have  felt 
themselves  bound,  and  to  act  upon  oc- 
casionally for  the  safety  of  mankind." 
Gibson  v.  Jeyes,  6  Ves.  R.  273.  While, 
however,  it  may  not  alone  be  sufficient 


to  warrant  the  court  in  the  rescission 
of  a  contract  or  in  refusing  to  execute 
it,  it  has  an  important  bearing  in  either 
case,  in  connection  with  other  circum- 
stances, in  determining  the  question  of 
fraud  or  unfairness.  The  English  rule 
has  been  followed  by  this  court  in  sev- 
eral recent  cases.  Hale  v.  Wilkinson, 
21  Gratt.  75;  Talley  v.  Robinson,  22 
Gratt.  888;  Ambrouse  v.  Keller,  22 
Gratt.  769;  White  v.  McGannon,  29 
Gratt.  511.  Stearns  v.  Beckham,  31 
Gratt.  379,  390. 

In  Fry  on  Specific  Performance,  sec- 
ond American  edition,  chapter  7,  under 
the  head  of  inadequacy  of  the  consid- 
eration, embracing  §§  275-285,  the  au- 
thor, reviews  the  principal  English 
cases  which  had  been  decided  at  the 
time  of  the  publication  of  his  work; 
and  the  American  editor  refers  to 
those  since  decided,  and  the  principal 
American  cases  down  to  1861,  the  date 
of  that  edition.  In  this  summary,  may 
no  doubt  be  found  as  correct  an  ex- 
position of  the  law  on  the  subject  as 
anywhere  else.  The  author  com- 
mences the  chapter  by  saying:  **We 
now  proceed  to  inquire  how  far  the 
inadequacy  of  the  consideration  for  a 
contract  may  furnish  a  defense  against 
its  specific  performance."  Section  275. 
Further  on  he  says:  "There  is  no 
doubt  that  inadequacy  of  consideration, 
when  combined  with  any  case  of  fraud, 
misrepresentation,  studied  suppression 
of  the  true  value  of  the  property,  or 
with  any  circumstances  of  oppression 
or  even  of  ignorance,  is  a  most  mate- 
rial ingredient  in  the  case,  as  affecting 
the  discretion  of  the  court  in  grant- 
ing specific  performance;  and  further, 
it  may  materially  concur  in  constitut- 
ing a  case  for  setting  aside  a  transac- 
tion." Section  277.  After  referring  to 
several  cases  of  that  class,  he  says: 
"The  question,  however,  which  has 
been  principally  discussed  is  the  effect 
on  contracts  of  the  inadequacy  of  con- 
sideration, taken  by  itself  and  ab- 
stracted from  all  other  circumstances." 
Section  278.     "With  regard  to  it  as  a 


Specific  Performance 


511 


ground  for  the  setting  aside  of  transac- 
tions, the  doctrine  of  the  court  is,  that 
inadequacy  of  consideration,  if  only 
amounting  to  hardship,  or  even  great 
hardship,  is  no  ground  for  relieving  a 
man  'from  a  contract  which  he  has  wit- 
tingly and  willingly  entered  into;'  but 
that  it  may  be  so  enormously  great  as 
to  be  a  conclusive  evidence  of  fraud, 
and  that  it  is  then  a  ground  for  set- 
ting aside  the  transaction  affected  by 
it."  Section  279.  "Regarded  as  a 
ground  of  defense  to  a  specific  per- 
formance, the  doctrine  of  the  older 
cases  was,  that  it  was  sufficient,  it  be- 
ing regarded,  even  where  not  amount- 
ing to  evidence  of  fraud,  as  a  circum- 
stance of  hardship  which  would  stay 
the  interposition  of  the  court."  Sec- 
tion 280.  After  stating  some  of  the 
older  cases,  the  author  thus  concludes: 
•*But  it  seems  now  to  be  established 
by  the  decisions  of  Lord  Eldon  and 
Sir  William  Grant,  that  mere  inade- 
quacy of  consideration  is  .no  defense 
to  specific  performance,  unless  it 
amount  to  an  evidence  of  fraud,  and 
so  would  furnish  a  ground  even  for 
canceling  the  contract.  (Per  Lord 
Eldon  in  Stilwell  v,  Wilkins,  Jac.  R. 
282.)  'Unless  the  inadequacy  of  price,' 
said  Lord  Eldon  in  one  case  (Coles  v. 
Trecothick,  9  Ves.  R.  234,  246),  'is 
such  as  shocks  the  conscience  and 
amounts  in  itself  to  conclusive  and  de- 
cisive evidence  of  fraud  in  the  transac- 
tion, it  is  not  itself  a  sufficient  ground 
for  refusing  a  specific  performance.*" 
Hale  V,  Wilkinson,  21   Gratt.   75,  84. 

Hale  V.  Wilkinson  Explained. — "I 
am  aware  that  mere  inadequacy  of 
consideration  is  no  defense  to  a  spe- 
cific performance,  unless  it  amounts 
in  itself  to  conclusive  evidence  of 
fraud.  This  principle  received  the 
sanction  of  this  court  in  Hale  v.  Wil- 
kinson, decided  at  the  last  Wytheville 
term,  supra.  It  is  to  be  observed,  that 
in  that  case  the  purchase  money  had 
been  fully  paid  and  accepted  in  dis- 
charge of  the  vendee's  obligation.  It 
was  also  held  in  that  case,  that  as  the 


vendee  was  in  default  in  paying  the 
purchase  money,  the  vendor  was  not 
bound  to  receive  it  when  subsequently 
tendered,  and  had  he  refused  it  be- 
cause not  punctually  paid,  equity  would 
not  compel  him  to  execute  the  agree- 
ment The  fact  that  the  money  was 
rapidly  depreciating  made  time  of  the 
essence  of  the  contract.  And  while  it 
is  true  that  mere  inadequacy  of  con- 
sideration is  not  sufficient  of  itself  to 
defeat  a  specific  performance,  yet  in 
all  such  cases  a  court  of  equity  will 
closely  scrutinize  the  conduct  of  the 
party  insisting  on  the  contract,  and  if 
he  be  in  default,  it  will  leave  him  to 
such  remedy  as  he  may  have  in  a  court 
of  law."  Booten  v.  Scheflfer,  21  Gratt. 
474,   494. 

Illustrative  Cases. — In  August,  1863, 
H.  sold  to  S.  certain  real  estate  for 
$10,000,  payable  in  confederate  money, 
at  three  and  six  months.  S.  did  not 
pay  the  money  when  it  fell  due,  but 
he  paid  it  in  November,  1863,  and  dur- 
ing the  year  1864,  and  January,  1865; 
H.  accepting  the  money  and  giving  re- 
ceipts for  it.  The  land  was  estimated 
to  be  worth  at  the  time  and  since  the 
war,  $6,000  in  gold;  and  the  value  of 
the  confederate  money  when  paid,  was 
in  gold  $385.  Upon  a  bill  by  S.  for 
specific  performance  of  the  contract 
filed  since  the  war,  the  only  objection 
to  it  being  that  of  inadequacy  of  price, 
S.  is  entitled  to  the  specific  perform- 
ance of  the  contract.  Hale  ^,  Wilkin- 
son,  21   Gratt.   75. 

On  the  29th  day  of  November,  1862, 
John  Minor  Botts  and  Franklin 
Stearns,  of  the  city  of  Richmond,  un- 
dertook to  purchase  from  James  A. 
Beckham,  of  the  county  of  Culpeper, 
his  valuable  landed  estate  in  said 
county,  containing  by  estimation  about 
1,940  acres,  and  also  some  personal 
property,  at  the  gross  price  of  $100,000 
cash,  payable  in  confederate  states 
treasury  notes.  Held:  "The  price 
stipulated  by  the  contract  of  29th  No- 
vember, 1862,  to  be  paid  for  Auburn, 
was   not   so   grossly   inadequate   as   of 
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itself    to    be    conclusive    evidence    of 
fraud."    Stearns  v.  Beckham,  31  Gratt. 
379,  391. 
Inadequacy    Combined    with    Fraud, 

etc — But  inadequacy  of  consideration 
when  combined  with  fraud,  misrepre- 
sentation, studied  suppression  of  the 
true  value  of  the  property,  or  any  cir- 
cumstances of  oppression,  is  a  material 
ingredient  in  the  case  affecting  the  dis- 
cretion of  the  court  in  granting  or  re- 
fusing a  specific  performance.  Cona- 
way  V.  Sweeney,  24  W,  Va.  643;  Stearns 
V.  Beckham,  31  Gratt.  379,  389;  Booten 
V.  ScheflFer,  21  Gratt.  474. 

Contract  Unreasonable.  —  Although 
mere  inadequacy  of  price  is  not  suffi- 
cient ground  for  a  court  of  equity  to 
refuse  its  assistance,  yet  if  an  unrea- 
sonable contract  be  not  performed  ac- 
cording to  its  letter,  equity  will  not 
interfere.  And  there  is  no  difference 
between  a  contract,  unreasonable  when 
made,  and  one  which  becomes  so  after- 
wards, if  the  applicant  be  in  fault. 
Garnett  v.  Macon,  2  Brock.  185,  6  Call 
308,  Fed.   Gas.  No.  5,245. 

Where  a  vendor  sold  land  during 
the  civil  war  to  a  vendee  for  confed- 
erate money,  which  was  paid,  but  no 
deed  made,  and  after  the  war  the 
vendee  sued  the  vendor  for  specific  ex- 
ecution of  the  contract,  it  was  held, 
that  the  contract  would  be  enforced,  if 
there  be  no  objection  but  inadequacy 
of  price.  Talley  v,  Robinson,  2ft  Gratt. 
S88. 

Gale  and  wife,  in  1857,  contracted  to 
sell  and  convey  to  Cady,  certain  real 
estate  in  this  state,  the  property  of  the 
wife,  in  consideration  of  the  right  to 
manufacture  and  vend  a  certain  ma- 
chine of  which  Cady  was  the  propri- 
etor, in  1857.  All  the  p--ties  then  re- 
sided in  Illinois.  In  1861,  the  land 
was  greatly  enhanced  in  value  by  rea- 
son of  the  discovery  of  oil  deposits  un- 
der the  surface.  Gale  refuses  to 
convey,  and  Cady  brings  suit.  Gale  an- 
swers, alleging  worthlessness  of  pat- 
tent,  etc.  Held,  that  inasmuch  as  Cady 
had  been   manufacturing   and   vending 


the  machines  for  two  years  before  the 
sale  of  the  right  to  Gale,  in  the  neigh- 
borhood where  the  parties  both  re- 
sided, he  could  not  have  been  unac- 
quainted with  it;  and  no  fraud,  misrep- 
resentation or  cancealment  being 
proved  or  shown  on  the  part  of  Cady, 
and  it  also  appearing  that  more  than 
a  year  after  the  contract  was  made. 
Gale  reaffirmed  it  by  endorsing  an  ex- 
tension of  time  for  a  compliance  on 
his  part,  the  contract  must  be  regarded 
as  a  fair  one^  and  specific  perform- 
ance decreed.  Cady  v.  Gale,  5  W.  Va. 
547. 

Half  the  estimated  value  of  land 
contracted  to  be  sold,  is  not  such  inad- 
equacy as  will  defeat  specific  perform- 
ance. Conaway  v.  Sweeney,  24  W.  Va. 
643. 

"Equity  will  not  decree  a  specific  per- 
formance where  a  price,  only  one-half 
of  the  value  of  the  property,  was  agreed 
on."  Grizzle  v.  Sutherland,  88  Va.  584, 
588,  14  S.  E.  332. 

Ten  Per  Cent,  of  Its  Value.— Ac- 
cording to  the  rule  that  equity  will  not 
exercise  its  discretionary  authority  to 
decree  specific  execution  of  a  contract, 
founded  in  fraud,  mistake  or  undue  ad- 
vantages, it  was  held,  that  where  the 
price  was  grossly  inadequate,  as  for 
instance,  where  the  property  was  sold 
at  only  ten  p'^r  cent,  of  its  value,  spe- 
cific performance  will  be  denied.  Griz- 
zle V.  Sutherland,  88  Va.  584,  14  S.  E. 
332. 

One-Fourth  of  Actual  Value. — Equity 
will  not  decree  specific  performance 
where  a  price,  only  one-fourth  of  the 
actual  value  of  the  property,  was 
agreed  on,  because  it  was  grossly  in- 
adequate. Grizzle  v,  Sutherland,  88  Va. 
584,   14   S.   E.   332. 

Inadequacy  Must  Exist  at  Time  of 
Sale. — The  inadequacy  of  price  which 
will  operate  to  prevent  the  specific 
performance  of  a  contract,  must  be  in- 
adequacy at  the  time  of  the  sale.  -Hale 
V,  Wilkinson,  21  Gratt.  75. 

In  Pennybacker  v.  Laidley,  33  W. 
Va.  624,  11  S.  E.  39,  45,  the  court  said, 
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that  the  inadequacy  must  be  estab- 
lished as  of  the  date  of  the  contract, 
and  if  there  were  not,  at  that  date,  such 
inadequacy  as  had  been  described,  none 
can  arise  from  subsequent  enhance- 
ment, depreciation,  or  change  of  cir- 
cumstances; and  cited  Hale  v.  Wilkin- 
son, 21  Gratt.  75,  as  authority  for  the 
proposition. 

d.  Excessiveness  of  Price. 

Price  Double  Value  of  Land. — In  a 

case  for  the  specific  execution  of  a  con- 
tract for  the  sale  of  land,  though  it 
appears  that  the  price  contracted  to  be 
given  for  the  land  was  double  its  value^ 
yet  as  the  purchaser  was  fully  compe- 
tent to  contract,  and  there  was  no  fidu- 
ciary relationship  between  him  and  the 
vendor,  and  very  brief  acquaintance, 
and  the  purchaser  made  his  own  ex- 
amination of  the  land,  though,  it  was 
mostly  covered  with  snow,  in  the  ab- 
sence of  all  fraudulent  representations 
on  the  part  of  the  vendor  the  contract 
will  be  enforced.  White  v.  McGannon, 
29  Gratt.  511. 

e.  Failure  of  Consideration. 

Equity  will  not  decree  a  perform- 
ance when  the  consideration  for  the 
contract  fails.  Nelson  v.  Harwood,  3 
Call  394,  407;  Cady  v.  Yale,  5  W.  Va. 
547. 

A  sold  a  tract  of  land  to  B  for 
£600,  and  4,500  acres  of  land  in  Ken- 
tucky, estimated  in  the  contract  at 
£400.  B,  at  the  time  of  the  decree, 
could  not  make  a  legal  title  to  the 
4500  acres  of  land;  and  therefore  was 
decreed  to  pay  the  £400  with  interest. 
Henderson  v.  Lightfoot,  5  Call  241. 

"That  the  money  paid  for  the  land, 
which  was  a  legal  and  adequate  con- 
sideration when  paid,  has  since  per- 
ished, without  the  default  of  the  vendee, 
certainly  can  not  give  the  vendor  any 
equity  to  withhold  the  legal  title,  which 
he  was  bound  and  ought  before  to 
have  conveyed.  Tf  bank  notes  be  paid 
for  land,  and  afterwards  perish  in  the 
hands  of  the  vendor  by  the  failure  of 
the  bank,  will  he  be  entitled  to  relief 


on  the  ground  of  failure  of  considera- 
tion? Certainly  not;  and  where  is  the 
difference  between  that  case  and  this? 
If  by  the  fall  of  the  confederacy  the 
vendor  in  this  case  has  lost  the  whole 
of  the  consideration  money  (and  there 
is  no  evidence  in  the  record  that  he 
has),  hundreds  of  thousands  of  others 
have  suflFered  from  the  same  cause,  and 
many  of  them  to  the  extent  of  their 
entire  fortunes."  Hale  v.  Wilkinson, 
21    Gratt.   75,  91. 

8.   Completeness, 
a.   In  General. 

It  is  an  elementary  doctrine  of  courts 
of  equity  that  they  will  not  specifically 
enforce  any  contract  unless  it  be  com- 
plete and  certain.  All  the  terms  which 
the  parties  have  adopted,  as  portions  of 
their  contract,  must  be  finally  and  defi- 
nitely settled,  and  none  must  be  left  to 
be  determined  by  future  negotiations, 
and  this  is  true  without  any  regard  to 
the  comparative  importance  or  unim- 
portance of  these  several  terms.  Berry 
V.  Wortham,  96  Va.  87,  30  S.  E.  443, 
citing  Darling  v.  Gumming,  92  Va.  521, 
23  S.   E.  880. 

"Notice  of  mere  negotiations  pend- 
ing is  not  sufficient,  if  it  can  be  said 
that  any  were  pending.  The  principle 
invoked  is  that  if  a  subsequent  pur- 
chaser has  notice  of  a  contract,  relat- 
ing to  the  property,  he  is  liable  to  the 
same  equity,  and  stands  in  the  same 
place,  and  is  bound  to  do  the  same 
acts,  which  the  person  who  contracted 
and  whom  he  represents  would  be 
bound  to  do.  1  Story's  Eq.  Jur.,  §  296; 
Fry  Spec.  Per.,  §  135,  p.  113;  Bryant  v. 
Booze,  55  Ga.  438;  Taylor  v.  Sibbert. 
2  Ves.  Jr.  437;  Potter  v.  Sanders,  6 
Hare  1;  Wade  on  Notice,  §  55."  Pol- 
ing V.  Williams,  55  W.  Va.  69,  73,  46 
S.  E.  704. 

The  promise  or  agreement  by  one 
person  to  convey  or  transfer  land  or 
an  interest  therein  to  another,  and 
either  the  actual  payment  by  the  lat- 
ter of  the  consideration,  or  the  promise 
or    agreement   by    him    to    pay    it,    to- 
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gcther,  constitute  an  executory  contract 
for  the  sale  of  land.  Capehart  v.  Hale, 
6  W.  Va.  547. 

To  entitle  a  vendee  to  a  decree  for 
specific  performance,  he  must  show 
that  there  was  a  complete  contract; 
not  a  mere  treaty  for  a  contract;  not 
a  mere  option,  but  such  as  clearly  dem- 
onstrates a  proposal  met  by  that  sort 
of  acceptance  which  makes  it  no  longer 
the  act  of  one  party,  but  of  both;  for  it 
is  essential  to  the  validity  of  a  contract 
that  reciprocity  of  obligation  should 
exist.     Cox  V.  Cox,  5  W.  Va.  335. 

"No  proceedings  in  specific  perform- 
ance can,  of.  course,  be  had,  unless  it 
is  shown  that  a  contract  has  actually 
been  concluded.  If  the  arrangement 
come  to  was  in  its  nature  merely  hon- 
orary, or  if  the  matter  still  rests  in 
treaty,  no  specific  performance  can  be 
granted.  On  the  other  hand,  however, 
when  the  contract  is  embodied  in  a 
formal  document,  simultaneously  en- 
tered into  by  both  parties,  little  diffi- 
culty can  occur  as  to  whether  the  con- 
tract was  concluded.  But  this  question 
frequently  arises  when  a  contract  is  al- 
leged to  have  been  constituted  by  the 
negotiations  of  the  parties.  If,  how- 
ever, it  be  only  doubtful  whether  the 
contract  was  concluded,  or  still  re- 
mained open,  the  court  will  refuse  spe- 
cific performance,  and  leave  the  parties 
to  their  rights  at  law."  Dunsmore  v. 
Lyie,  87  Va.  391,  12  S.'  E.  610. 

It  is  very  true  that  representations 
made  by  one  party  and  acts  done  by  an- 
other upon  the  faith  of  such  represen- 
tations, may  constitute  a  contract 
which  will  be  specifically  executed;  but 
where  the  representation  is  merely  of 
a  future  intention,  as  to  which  the  party 
refuses  to  bind  himself  by  contract,  the 
engagement  must  be  regarded  rather 
as  of  an  honorary  character,  and  not 
enforceable  as  such  in  a  court  of  equity. 
As  has  been  well  said,  "such  a  promise 
or  gift  in  the  case  of  a  parent,  in  its 
very  nature  leaves  to  the  donor  a  locus 
peaitentise,  a  right  to  change  and  re- 
voke or  modify  the  gift,  a  right  which 


the  exigencies  of  his  fortune  or  his 
family  may  make  it  proper  for  him  to 
exercise."  Cox  v.  Cox.  26  Gratt.  305, 
312. 

"There  is  no  binding  agreement,  such 
as  equity  will  enforce  by  decree  of  spe- 
cific performance,  when  the  writing  ap- 
pears only  to  be  terms  agreed  on  as  a 
lien  for  an  agreement,  and  not  the 
agreement  itself;  or  when  it  provides 
that  any  of  the  terms  are  afterwards  to 
be  settled,  or  when  the  matter  is  un- 
concluded,  and  one  party  may  still 
withdraw  his  consent,  or  where  there 
appears  any  design  of  further  negotia- 
tion. Fry  on  Specific  Performance  of 
Contracts,  New  Am.  Ed.  230  and  342; 
Graham  v.  Call,  5  Munf.  396;  Milnes  v. 
Grey,  14  Ves.  Ch.  Qr.)  400;  Baker 
V.  Glass,  6  ^^unf.  212,  and  the  cases 
there  cited.  But  whenever  the  formal 
agreement  contemplated  is  to  be  any- 
thing more  than  ancillary  to  the  real 
agreement;  whenever  any  new  term 
might  be  introduced  into  the  formal 
agreement  not  contained  in  the  earlier 
one,  the  first  agreement  will  not  be 
binding.  And  whenever  the  conclusive 
nature  of  the  arrangement  does  not 
evidently  appear  in  the  writing,  the  fact 
that  a  subsequent  and  more  formal 
agreement  was  intended  to  be  entered 
into  will  be  strong  evidence  that  the 
previous  negotiations  were  not  intended 
to  amount  to  an  agreement.  Fry  on 
Specific  Performance  of  Contracts,  233. 
The  court  will  refuse  to  act,  even  w^hen 
it  only  rests  reasonably  doubtful 
whether  what  passed  was  only  treaty, 
let  the  progress  towards  the  confines  of 
agreement  be  more  or  less.  Per.  Lord 
Eldon  in  Huddleston  v.  Briscoe,  11  Ves. 
Ch.  (Jr.)  592;  Fry  on  Spec.  Per.,  Cont.. 
232."  Hinchman  v.  Ballard,  7  W.  Va. 
152,  186. 
b.    Illustrative  Contracts. 

Compromise. — A  court  of  equity  will 
not  enforce  by  a  decree  of  specific  per- 
formance an  agreement  of  compromise, 
though  otherwise  unobjectionable,  un- 
less it  is  a  final  completed  contract. 
Hinchman  t/.  Ballard,  7  W.  Va.  152. 
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Sale  Subject  to  Dower.— Where  the 
circumstances  disclosed  by  the  record 

show  that  no  binding  contract  was  ever 
made  between  the  parties,  but  the  ne- 
gotiations were  in  fieri,  and  neither  con- 
templated a  sale  subject  to  the  wife's 
dower  rights,  specific  performance  can 
not  be  granted.  Dunsmore  v.  Lyle,  87 
Va.  391,  12  S.  E.  610. 

Corporate  Contracts. — Where  an  at- 
tempt was  made  to  specifially  enforce 
a  contract  for  the  sale  of  land  made 
with  a  corporation,  and  the  question 
at  issue  was  whether  a  concluded  con- 
tract had  been  entered  into,  it  appeared 
that  no  contracts  were  to  be  final  with- 
out the  approval  and  ratification  of  the 
stockholders  at  their  meeting.  And  the 
court  held,  that  in  light  of  the  follow- 
ing facts,  that  the  complainant  had 
failed  to  establish  a  concluded  contract 
between  the  parties:  "It  appears  that 
it  was  prepared  by  the  plaintiff,  but, 
when  presented  to  the  president  and 
secretary,  they  hesitated  about  signing 
it,  presumably  because  it  varied  ma- 
terially from  the  contracts  made  with 
the  other  persons  from  whom  the  com- 
pany had  bought  lands,  and  they  con- 
sulted two  of  the  other  members  of  the 
board  of  directors,  the  president  and 
secretary  being  also  members  of  the 
board,  and  these  other  two  directors 
consented  that  the  president  and  secre- 
tary should  sign  it.  The  plaintiff  de- 
posed that  there  was  a  meeting  of  the 
board  held  by  the  said  four  directors 
on  the  day  the  contract  was  executed, 
but  the  secretary  states  that  there  was 
no  regular  meeting  of  the  board  on 
that  day,  and  the  book  in  which  the 
record  of  their  meetings  was  kept 
makes  no  mention  of  such  meeting, 
though  the  secretary  thinks  that  he 
made  some  note  or  record  of  it.  The 
only  other  of  the  directors  who  testi- 
fied in  the  case,  said  that  there  was  no 
formal  meeting  of  the  board;  that  he 
was  alone,  and  not  acting  in  the  ca- 
pacity of  a  director,  when  consulted 
about  the  contract;  and  that  the  presi- 
dent and  secretary  signed  it  simply  in 


their  capacity  of  committee."  Augs- 
burg Land,  etc.,  Co.  v.  Pepper,  95  Va. 
92,  95,  27  S.  E.  807. 

c.  Ascertainment  of  Price. 

In  all  contracts  of  sale  the  price  is, 
of  course,  a  material  term.  It  must 
either  be  fixed  by  the  agreement  itself, 
or  means  must  be  therein  provided  for 
ascertaining  it  with  certainty.  In  the 
absence  of  such  provision  either  stating 
it,  or  furnishing  a  mode  for  fixing  it, 
the  agreement  would  be  plainly  incom- 
plete, and  could  not  be  enforced.  Pom. 
Spec.  Performance,  §  148;  Berry  v, 
Wortham,  96  Va.  87,  89,.  30  S.  E.  443. 

A  contract  which  leaves  for  future 
negotiation  and  settlement  the  time  and 
terms  upon  which  the*  deferred  pur- 
chase money  is  to  be  paid,  will  not  be 
enforced  by  a  court  of  equity.  Berry  v» 
Wortham,  96  Va.   87,  30  S.  E.  443. 

No  Price  Agreed  upon.— If  an  agree- 
ment for  the  sale  of  land  be  made  sub- 
ject to  a  condition,  that  the  price 
thereof  shall  afte;-wards  be  ascertained 
by  the  parties,  and  one  of  the  parties 
dies,  without  agreeing  upon  the  price, 
such  agreement  is  too  incomplete  and 
uncertain  to  be  carried  into  execution 
by  a  court  of  equity.  Graham  v.  Call, 
5   Munf.   396. 

In  Graham  v.  Call,  5  Munf.  396,  401, 
it  was  said:  "The  court  is  of  opinion 
that,  although  the  appellant  and  the 
testator  of  the  appellee  had,  the  one 
agreed  to  sell,  and  the  other  to  buy, 
the  lot  in  controversy,  such  agreement 
was  subject  to  a  condition  that  the 
price  thereof  was  to  be  thereafter 
agreed  upon  by  and  between  the  said 
parties  respectively  and  the  said  price 
having  never  been  so  agreed  upon  by 
them;  and  it  being  now  rendered  im- 
possible by  the  death  of  the  appellee's 
testator;  the  court  is-  of  opinion  that 
the  said  agreement  was  not  so  com- 
plete and  perfected  an  one,  as  that  it 
should  be  carried  into  execution  by  a 
court  of  equity,  even  if  the  possession 
of  the  said  lot  had  been  delivered  to 
the  said  testator,  in  pursuance  thereof. 
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which  is  not  shown  to  have  been  done." 
See  also,  Buck  v.  Copland,  2  Call  218; 
Creigh  v,  Boggs,  19  W.  Va.  240;  Steen- 
rod  V.  Wheeling,  etc.,  R.  Co.,  27  W. 
Va.  1;  Boggs  v.  Bodkin,  32  W.  Va.  566, 
9  S.  E.  891;  Griffin  v.  Cunningham,  19 
Gratt.  571. 

Price  to  Be  Fixed  by  Third  Persons. 
— In  a  suit  for  specific  performance  of 
a  parol  contract  for  the  sale  of  land, 
where  it  appears  that  it  was  the  un- 
derstanding that  the  price  was  to  be 
fixed  by  three  persons  which  the 
vendors  would  name,  but  it  is  evident 
no  price  was  ever  agreed  on,  this  does 
not  constitute  a  contract  which  will  be 
specifically  enforced.  Wiley  v.  Colston, 
86  Va.  520,  ID  S.  E.  507. 

Persons  to  Ascertain  Price  Not  Ap- 
pointed.— So  also  a  contract  for  the 
sale  of  land  by  which  the  vendor  agrees 
to  take,  in  part  payment,  a  house  and 
lot  of  the  vendee  at  its  cash  value  to 
be  fixed  by  two  persons,  where  the  par- 
ties agreed  to  appoint  such  persons, 
but  not  within  any  specified  time,  and 
never  have  done  so,  is  too  incomplete 
to  be  enforced  in  equity.  Baker  v. 
Glass,  6  Munf.  212. 

d.  Time  and  Terms  of  Pajrment. 

Equity  will  not  enforce  specific  per- 
formance of  a  contract  of  sale  not  stat- 
ing the  time  and  terms  of  the  deferred 
payments.  Berry  v.  Wortham,  96  Va. 
87,  30  S.   E.  443. 

Time  of  Making  Payment.— The 
times  of  making  payments  are  an  im- 
portant and  essential  element  of  a  con- 
tract for  the  sale  or  purchase  of  real 
estate;  so  essential  that  a  failure  to 
agree,  and  distinctly  to  state,  as  to 
them,  is  a  failure  to  agree  upon  any 
contract  at  all.  Edichal  Bullion  Co.  v. 
Columbia  Gold  Mining  Co.,  87  Va.  641, 
644,  13  S.  E.  100. 

e.  Burden  of  Proof. 

"No  suit  can,  of  course,  be  main- 
tained for  the  specific  performance  of 
a  contract  unless  the  alleged  contract 
exists,  and  the  burden  of  proving  m 
concluded    contract    devolves     on     the 


plaintiff."     Augsburg  Land,  etc.,  Co.  v. 
Pepper,  95  Va.  92,  27  S.  E.  807. 

9.    Fraud,    Imposition,    Inequality    or 

Other  Unfairness. 
a«   In  General. 

In  order  that  a  suit  may  be  main- 
tained for  the  specific  performance  of 
a  contract,  it  must  be  perfectly  fair, 
equal,  and  just  in  its  terms,  free  from 
fraud,  mistake,  misapprehension,  ille- 
gality, or  any  other  inequitable  fea- 
ture, and  the  court  in  judging  of  its 
fairness  and  the  propriety  of  compel- 
ling its  performance,  will  look  at  all  the 
surrounding  circumstances.  Augsburg 
Land,  etc.,  Co.  v.  Pepper,  95  Va.  92,  27 
S.  E.  807;  Halsey  v.  Monteiro,  92  Va. 
581,  24  S.  E.  258;  Stearns  v.  Beckham, 
31  Gratt.  379;  Ilaskin  v.  Agricultural 
Fire  Ins.  Co.,  78  Va.  700;  Fishburne  v, 
Ferguson,  85  Va.  321.  7  S.  E.  361; 
Halsey  v,  Peters,  79  Va.  60,  66;  Griz- 
zle V.  Sutherland,  88  Va.  584,  14  S.  E. 
332;  Reynolds  v.  Necessary,  88  Va. 
125.  13  S.  E.  348;  Gibbons  v.  Jackson. 
10  Leigh  364;  Eclipse  Oil  Co.  z;.  South 
Penn  Oil  Co.,  47  W.  Va.  84,  34  S.  E. 
923,  926;  Chilhowie  Iron  Co.  v.  Gardi- 
ner, 79  Va.  305. 

An  agreement,  to  be  entitled  to  be 
carried  into  specific  performance, 
ought  to  be  certain,  fair,  and  just  in  all 
its  parts.  It  is  not  considered  as  a 
matter  of  right  in  cither  party;  but 
it  is  matter  of  discretion  in  the  court: 
a  matter  of  sound  and  reasonable  dis- 
cretion, which  grants  relief  according 
to  the  circumstances  of  each  particular 
case.  Courts  of  equity  will  not  decree 
a  specific  performance  in  cases  of  fraud 
or  mistake,  or  of  hard  or  unconscion- 
able bargains;  or  when  the  decree 
would  produce  injustice;  or  when  it 
would  compel  the  party  to  an  illegal 
or  immoral  act;  or  when  it  would  be 
against  public  policy;  or  when  it  would 
involve  a  breach  of  trust;  or  when  a 
performance  has  become  impossible; 
and  generally  not  in  any  case  when 
such  a  decree  would  be  inequitable  un- 
der  all    the    circumstances.      2    Story. 


Spfxific  Performance 


517 


Eq.  Jur.,  §  769;  Sugd.  Vend.,  ch.  3,  § 
4,  p,  123.  Fishburne  v.  Ferguson,  85 
Va.  321,  328,  7  S.  E.  361. 

"The  specific  execution  of  a  contract 
in  equity  is  a  matter,  not  of  absolute 
right  in  the  party,  but  of  sound  dis- 
cretion in  the  court.  Hence,  it  re- 
quires a  much  less  strength  of  case  on 
the  part  of  the  defendant  to  resist  a 
bill  to  perform  a  contract  than  it  does 
on  the  part  of  a  plaintiff  to  maintain 
a  bill  to  enforce  a  specific  performance. 
An  agreement,  to  be  entitled  to  be 
carried  into  specific  performance,  ought 
to  be  certain,  fair,  and  just  in  all  its 
parts.  Courts  of  equity  will  not  de- 
cree specific  performance  in  cases  of 
fraud,  or  mistake,  or  of  hard  and  un- 
conscionable bargains,  or  where  the 
decree  would  produce  injustice,  or 
generally  in  any  cases  where  such  a 
decree  would  be  inequitable  under  all 
the  circumstances."  Grizzle  v.  Suther- 
land,  88  Va.  584,  588,   14   S.   E.  332. 

"The  court  will  look  at  all  the  cir- 
cumstances of  the  case,  and  will  not 
decree  specific  performance  unless 
those  circumstances  render  such  a  de- 
cree just  and  equitable.  The  plaintiff 
has  the  laboring  oar,  and  the  defend- 
ants are  at  liberty  to  prove  any  cir- 
cumstances which  tend  to  show  the 
weakness  of  his  cause  and  the  want  of 
equity  in  his  demand;  especially  in  a 
case  like  the  present,  where,  by  their 
answer,  defendants  had  given  full  no- 
tice of  the  facts  upon  which  they  meant 
to  rely  in  their  defense."  Harrison  v. 
Harrison,  36  W.  Va.  556,  15  S.  E.  87. 

"All  applications  to  the  court  to  de- 
cree specific  performance  must  depend 
upon  the  circumstances  of  each  case, 
governed  by  the  established  principles 
of  the  court.  The  contract  must  be 
clear  and  distinct — it  must  be  mutual. 
H*  specific  performance  would  work 
injustice,  a  party  will  be  left  to  his  ac- 
tion for  damages.  It  is  a  general  rule 
that  the  party  seeking  specific  perform- 
ance should  not  have  been  backward. 
As  equity  is  never  bound  to  give  this 
relief,  so  it  never  will,  unless  the  jus- 


tice of  the  case,  as  drawn  from  all  the 
facts,  demands  it.  3  Par.  on  Contracts, 
416;  2  Min.  Inst.  808,  809;  St.  John  v. 
Benedict,  6  John.  Ch.  R.;  2  Lom.  Dig. 
72,  100;  Ford  v.  Euker,  86  Va.  75,  9  S. 
E.  500."  Reynolds  v.  Necessary,  88 
Va.    125,    129,    13    S.    E.    348. 

"The  appellee's  bill,  in  one  of  its 
aspects,  is  a  bill  for  specific  execution. 
In  all  such  cases,  the  application  is  ad- 
dressed to  the  discretion  of  the  court; 
and  it  is  a  settled  principle,  that  the 
plaintiff,  to  entitle  himself  to  relief, 
must  come  in  with  clean  hands,  and  be 
free  from  all  imputation.  He  must  not 
have  been  guilty  of  any  material  mis- 
representation or  suppression  of  the 
truth  in  relation  to  the  transaction." 
Gibbons  v.  Jackson,  10  Leigh  364,  380. 

While  no  positive  rule  can  be  laid 
down  to  govern  the  court  in  all  cases 
in  which  it  is  called  upon  to  exercise 
this  extraordinary  jurisdiction,  yet  it 
may  be  safely  said  that  in  no  case  will 
the  court  lend  its  aid  to  enforce  a  con- 
tract in  the  procurement  or  execution 
of  which  fraud  or  imposition  has  been 
practiced  by  the  party  seeking  the  re- 
lief, or  undue  influence  exerted,  or  un- 
due advantage  taken.  An  agreement, 
to  be  entitled  to  be  carried  into  specific 
performance,  ought  to  be  certain,  fair 
and  just  in  all  its  parts.  1  Story's  Eq., 
§  769;  2  Rob.  Prac.  (Old  Ed.)  170. 
Stearns  v.  Beckham,  31  Gratt.  379, 
389. 

Nature  of  Unfairness. — The  unfair- 
ness, which  will  disentitle  a  plaintiff  to 
call  for  specific  performance  at  the 
hands  of  a  court  of  equity,  may  be 
either  in  the  terms  of  the  contract  it- 
self, or  it  may  be  in  matters  extrinsic 
and  the  circumstances  under  which'  it 
was  made.  The  unfairness  need  not 
amount  to  actual  fraud;  for  there  are 
many  instances  in  which,  though  there 
is  nothing  that  actually  amounts  to 
fraud,  there  is  nevertheless  a  want  of 
that  equality  and  fairness  in  the  con- 
tract which  are  essential  in  order  that 
the  court  may  exercise  its  extraordi- 
nary  jurisdiction    in    specific    perform- 
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ance;  and  in  judging  of  the  unfairness 
the  court  will  look  not  merely  at  the 
terms  of  the  agreement,  but  at  all  the 
surrounding  circumstances,  such  as  the 
mental  incapacity  of  the  parties, 
though  falling  short  of  insanity,  their 
age  or  poverty,  the  manner  in  which 
the  agreement  was  executed,  and  the 
like;  and  whenever  there  are  evidences 
of  distress  in  the  party  against  whom 
performance  is  sought,  or  he  was  an 
illiterate  person,  or  whenever  there 
are  any  circumstances  of  surprise,  or 
want  of  advice,  or  anything  which 
seems  to  import  that  there  was  not  a 
full,  entire  and  intelligent  consent  to 
the  contract,  the  court  is  extremely 
cautious  in  carrying  it  into  effect;  and 
where  the  parties  contracting  are  on 
unequal  terms,  the  onus  of  proof  rests 
on  the  party  who  seeks  to  uphold  the 
contract  to  show  that  the  other  per- 
formed the  act  or  entered  into  the 
transaction  voluntarily  and  deliber- 
ately, knowing  its  nature  and  effect, 
and  that  his  consent  to  perform  the 
act  or  become  a  party  to  the  transac- 
tion was  not  obtained  by  reason  of  any 
undue  advantage  taken,  or  of  any  un- 
due influence  exerted  over  him.  Kerr 
on  Fraud  and  Mistake,  190;  Fry  on 
Specific  Perform.,  §§  233,  234,  239,  240, 
241;  Stearns  v.  Beckham,  31  Gratt. 
379,  389. 

He  Who  Asks  Equity  Must  Do 
Equity. — "Every  application  for  the 
specific  execution  of  a  contract  is  ad- 
dressed to  the  sound  discretion  of  the 
court,  and  the  result  of  the  application 
will  always  depend  upon  the  particular 
circumstances  of  the  case;  for  he  who 
asks  equity  must  do  equity;  and  the 
prayer  will  always  be  denied,  when  to 
grant  it  would  be  inequitable  towards 
those  against  whom  the  prayer  is 
made."  Bryan  v.  Lofftus,  1  Rob.  12, 
16,  39  Am.  Dec.  242. 

It  is  a  well-settled  principle  that  a 
court  of  equity  will  never  assist  a 
wrongdoer  in  effectuating  hi?  wrong- 
ful and  illegal  purpose,  which  is  the 
spirit  of  the  n'nxini  that  he  who  seeks 


equity  must  do  equity.  On  the  other 
hand,  if  the  contract  sought  to  be  spe- 
cifically enforced  was  not  founded  upon 
false  representations  by  the  vendor,  or 
if  the  vendee  did  not  use  the  means  of 
knowledge  within  his  reach,  but  en- 
tered into  the  contract  through  un- 
reasonable negligence  or  indiscretion, 
caveat  emptor  applies,  and  as  to  him 
equity  closes  its  doors.  Davis  v. 
Henry,  4  W.  Va.  571. 

b.   Illustrative  Contracts. 

Breach  of  Trust.— It  would  seem 
that  a  court  of  equity  would  not  aid 
any  person  in  obtaining  the  specific 
performance  of  a  contract,  which,  if 
executed,  would  be  a  breach  of  the 
trust  reposed  in  the  other  party.  Sum- 
mers   V.    Bean,    13    Gratt.    404,    422. 

Fraud  in  Procurement— "While  no 
positive  rule  can  be  laid  down  to  gov- 
ern the  court  in  all  cases  in  which  it 
is  called  upon  to  exercise  this  extra- 
ordinary jurisdiction,  yet  it  may  be 
safely  said  that  in  no  case  will  the 
court  lend  its  aid  to  enforce  a  contract 
in  the  procurement  or  execution  of 
which  fraud  or  imposition  has  been 
practiced  by  the  party  seeking  the  re- 
lief, or  undue  influence  exerted,  or  un- 
due advantage  taken.  An  agreement, 
to  be  entitled  to  be  carried  into  specific 
performance,  ought  to  be  certain,  fair 
and  just  in  all  its  parts.  A  man  who 
calls  for  specific  performance  must  be 
able  to  show  that  his  conduct  has  been 
clear,  honorable  and  fair.  It  is  a  prin- 
ciple in  equity  that  the  court  must  see 
its  way  very  clearly  before  it  will  de- 
cree specific  performance,  and  that  it 
must  be  satisfied  as  to  the  integrity  and 
good  faith  of  the  party  seeking  its  in- 
terference." Stearns  v.  Beckham,  31 
Gratt.  379. 

In  Ratliff  v.  Vandikes,  89  Va.  307,  15 
S.  E.  864,  the  defendant  was  applied  to 
by  the  plaintiff's  agent  to  sell  timber, 
and  refused  to  sell  it  without  the  land, 
and  H.,  who  accompanied  the  agent, 
represented  himself  as  agent  of  per- 
sons  known    to    the    defendant    as   re- 
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sponsible,  and  that  he  would  buy  the 
land  for  them  if  he  would  sell  the  tim- 
ber to  the  plaintiff.  The  defendant  was 
unable  to  read  or  write,  but  executed 
the  contract  on  the  representations  of 
the  plaintiff's  agent  that  he  was  selling 
both  land  and  timber,  but  in  fact  the 
contract  contained  no  provision  for  the 
sale  of  the  land.  The  court  held,  that 
no  specific  performance  of  the  sale  of 
the  timber  should  be  decreed,  because 
of  the  fraudulent  procurement  of  the 
contract. 

Sale  of  Expectant  Interests. — Seethe 
title  ILLEGAL  CONTRACTS,  vol. 
7,  p.  265. 

"The  English  doctrine  in  regard  to 
the  sale  of  expectant  interests  which 
was  overruled,  in  part  at  least,  by  the 
case  of  Cribbins  v.  Markwood,  in  this 
state,  is  thus  stated  in  Fry  on  Specific 
Performance,  §  270:  'The  court,  con- 
sidering that  a  man  possessed  only  of 
a  future  interest,  sells  at  a  disadvan- 
tage, has  always  refused  specific  per- 
formance of  contracts  by  heirs  for  the 
sale  of  such  estates,  at  an  under  value; 
and  moreover,  has  thrown  the  onus  of  ! 
proving  that  the  transaction  was  for  a 
full  consideration,  and  in  all  respects 
fair,  on  the  purchaser  asking  for  the 
assistance  of  the  court.*  See  also,  Id.,  i 
S  285.  Now,  Cribbins  v.  Markwood  ■ 
was  a  case  in  which  the  rescission  of  ; 
a  contract  w^as  the  object  of  the  suit, 
and  we  do  not  know  what  would  have 
been  the  decision  of  the  court,  if  spe- 
cific performance  had  been  the  object. 
But  I  think  we  may  fairly  infer  that 
the  court  would  have  decreed  such 
specific  performance.  At  all  events,  I 
think  we  may  fairly  infer,  that  if  the 
case  had  been  one  to  which  the  doc- 
trine established  by  the  decisions  of 
Lord  Eldon  and  Sir  William  Grant, 
as  aforesaid,  would  have  been  appli- 
cable in  England,  this  court  would 
have  applied  that  doctrine  to  the  case." 
Hale  V.  Wilkinson,  21   Gratt.   75,  86. 

Fraudulently  Obtaining  Deed  De- 
livered in  Escrow.— See  the  title  ES- 
CROW, vol.  5,  p.  145. 


When  a  contract  in  writing,  for  land, 
is  delivered  to  a  third  party  as  an  es- 
crow, not  to  be  delivered  by  the  holder 
as  a  contract  but  upon  the  order  of 
the  vendor,  and  it  is  fraudulently  ob- 
tained from  the  holder  by  the  vendee 
upon  false  pretenses  and  withheld  when 
demanded,  he  can  not  make  it  avail- 
able for  the  purposes  of  a  specific  ex-  / 
ecution.  Booth  v.  Hartley,  3  W.  Va. 
478. 

Vendor  Illiterate — Price  Inadequate. 
— Equity  will  not  exercise  its  discre- 
tionary authority  to  decree  specific  ex- 
ecution of  a  contract  founded  in  fraud, 
mistake  or  undue  advantage,  or  where, 
upon  a  change  of  circumstances,  or 
otherwise,  it  would  be  unconscientious 
to  enforce  it,  as  where  the  vendor  was 
illiterate  and  does  not  appear  to  have 
had  the  writings  explained,  or  where 
the  price  was  grossly  inadequate. 
Grizzle  v.  Sutherland,  88  Va.  584,  14 
S.   E.  332. 

Failure  to  Read  Receipt.— The  fact 
that  the  vendor  signed  a  receipt  for  the 
purchase  money  prepared  by  the 
vendee,  and  stating  that  the  land  con- 
tained 56  acres,  which  latter  provision 
he  did  not  read,  can  not  control  the 
interpretation  of  the  contract  in  an 
action  by  the  vendor  for  specific  per- 
formance. Farrier  v.  Reynolds,  88  Va. 
141,   13   S.   E.   393. 

Ignorance  or  Misapprehension. — 
Where  a  party  has  made  a  contract  in 
ignorance  or  misapprehension,  arising 
from  the  declaration  and  conduct  of 
the  other  contracting  party  during  the 
negotiation,  the  contract  will  not  be 
enforced  on  that  side.  Gibbons  v, 
Jackson,  10  Leigh  364. 

Specific  performance  of  agreements 
is  matter  of  sound  judicial  discretion, 
and  will  not  be  decreed  unless  certain, 
fair  and  just  in  all  parts,  nor  in  cases 
of  fraud  or  mistake,  or  of  hard  or  un- 
conscionable bargains,  or  when  such  a 
decree  would  be  inequitable  under  all 
the  circumstances.  Halsey  v.  Peters, 
79  Va.  66.  Defendant's  ancestor,  a  dis- 
eased,    childless      widower,      sixty-six 
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years  old,  induced  his  niece  and'  her 
husband,  the  former  having  been  reared 
in  his  family  and  the  latter  his  protege, 
to  sell  their  home  and  occupy  his,  and 
take  care  of  him  until  his  death,  by 
his  oral  agreement,  made  when  in  sound 
mind,  to  convey  his  house  and  lot  and 
the  furniture  therein  to  them.  This 
was  in  April,  1880.  They  fully  per- 
formed their  part  of  the  agreement.  In 
September,  1880,  he  made  them  such 
deed.  But  in  a  suit  by  his  heirs  after 
his  death,  he  was  adjudged  not  to  have 
been  competent  to  make  the  deed  at 
its  date,  and  the  deed  was  annulled. 
Afterwards,  the  niece  and  her  husband 
brought  suit  to  enforce  specifically  the 
parol  agreement.  Held,  the  agreement 
should  be  specifically  performed  by  his 
heirs.  Fishburne  v,  Ferguson,  85  Va. 
321,  7  S.  E.  361. 

Contract  during  the  Existence  of 
Paper  Money. — An  agreement  was 
made  to  sell  land,  during  the  existence 
of  paper  money,  part  of  the  money  to 
be  paid  in  1780,  when  a  conveyance  was 
to  be  made,  and  the  residue  in  twelve 
months  thereafter.  The  money  was 
not  paid,  or  tendered  at  the  day,  nor 
was  a  conveyance  made.  Upon  a  bill 
by  the  vendee  for  a  specific  perform- 
ance, he  was.  under  the  circumstances 
of  the  case,  decreed  a  conveyance  upon 
his  paying  the  value  of  the  land  at  the 
time  of  the  contract,  instead  of  the 
v.Uuc  of  the  purchase  money  agreed 
uiH>n,  according  to  the  scale  of  depre- 
ciation. White  z\  Atkinson,  2  Wash. 
1>4,   1    Am.    Pec.    470, 

Innocent  Purchaser — Fraud  of  Owner. 
— An  innv>ocnt  purchaser  who  has 
paid  the  lull  price  of  the  land  accord- 
ing to  the  terms  oi  his  purchase,  will 
be  allowed  to  cvMi^^el  the  owr.er  to 
con\oy  title  where  such  owiter  sT-o  d 
by  and  pornv-tTv^i  the  s,\le  to  h:m  with- 
out clamur.g  Any  interest.  Stone  r. 
T\ree,  :u>  W,  Va,  6ST.  5  S,  E.  STS. 

Agreement  to  Divide  Purchased 
Property.- -Two  men,  who  are  engAg^d 
\\\  bn\r.\g  IaivU  in  the  s^me  sevt:on  of 
country,    to     axo-.v*.     comjvct'iii^n,      ar.d 


secure  the  lands  at  a  reduced  price, 
agreed  that  one  shall  buy  for  both,  and 
that  the  land  so  purchased  shall  be  di- 
vided between  them  according  to  cer- 
tain well-known  surveys.  One  retires 
from  business,  and  the  other  goes  on 
and  buys  the  lands  according  to  the 
agreement  but  takes  the  deeds  in  his 
own  name.  He  afterwards  transfers 
them  to  the  third  party,  who  promises 
to  discharge  the  agreement  to  dividt 
but  afterwards  refuses  to  do  so.  The 
court  held  that  equity  will  enforce  spe- 
cific performance  of  such  agreement. 
Camden  v.  Dewing,  47  W.  Va.  310,  34 
S.  E.  911.  See  Zane  v.  Zane,  6  Munf. 
406. 

c.  Injury  to  Third  Persons. 

"We  must  not  think  that  the  rights 
of  a  stranger  to  the  contract  are  not  to 
be  considered  in  a  contest  as  to  its 
performance  between  its  parties;  for 
often  the  fact  that  its  enforcement  will 
impose  loss  on  a  stranger  will  deny  a 
decree  to  enforce  it,  even  where  no 
such  estoppel  as  that  just  mentioned  is 
present.  Anthony  v.  Leftwich,  3 
Rand.  238."  Lowther  Oil  Co.  v.  Miller- 
Sibley  Oil  Co.,  33  W.  Va.  501,  511,  44 
S.  E.  433. 

d.  Determination  of  Fairness. 

The  fairness  of  a  contract,  like  all 
its  other  qualities,  must  be  judged  of 
at  the  time  it  was  entered  into.  Fry 
on  Specif.  Perf.,  top  p.  173,  side  p.  107; 
Boyd  :-.   Oglesby,  23   Gratt.   674. 

e.  Parol  Evidence. 

In  a  suit  for  specific  performance  of 
a  contract  for  the  sale  of  real  estate, 
when  the  defense  is  such  fraudulent 
conduct  on  the  part  of  the  vendor  as 
disentitles  him  to  the  relief  sought, 
parol  e\-idence  explanatory  of  such  con- 
duct and  repelling  the  fraud  charged,  is 
admissible.  This  is  not  a  variation  of 
ihe  written  contract  sought  to  be  en- 
forced. Sloan  r.  Rose,  101  Va.  151,  43 
S-  E,  329;  Averett  v.  Lipscorabe,  76 
Va.  404. 

The  application  for  relief  in  a  suit 
for  specific  performance  is  always  ad- 
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dressed  to  the  sound  discretion  of  the 
court,  and  the  contract  as  written  will 
not  be  enforced,  against  the  will  of  the 
defendant,  where  he  can  make  it  ap- 
pear that  from  accident,  mistake,  in- 
advertence, fraud,  or  like  circum- 
stance, it  does  not  fairly  and  truly  ex- 
press the  agreement  of  the  parties  in 
any  essential  particular;  and  he  is  al- 
lowed to  show  this  by  parol  evidence. 
Averett  v.  Lipscombe,  76  Va.  404,  409. 

f.  Borden  of  Proof. 

Where  a  vendee  in  a  suit  for  spe- 
cific performance  relics  upon  misrepre- 
sentations as  inducing  him  to  ent^ 
into  the  contract,  he  must  satisfactorily 
show,  not  only  that  he  relied  upon  such 
representations,  but  also  that  they  were 
false.  Broyles  v.  Bee,  18  W.  Va.  514. 
10.  Absence  of  Good  Faith. 

Absence  of  good  faith  is  a  sufficient 
reason  for  a  court  of  chancery  to  re- 
fuse to  enforce  performance.  Gish  v. 
Jamison,  96  Va.  312,  31   S.   E.  521. 

\  man  who  calls  for  specific  per- 
formance must  be  able  to  show  that 
his  conduct  has  been  clear,  honorable 
and  fair.  It  is  a  principle  in  equity 
that  the  court  must  see  its  way  very 
clearly  before  it  will  decree  specific 
performance,  and  that  it  must  be  satis- 
fied as  to  the  integrity  and  good  faith 
•''f  the  party  seeking  its  interference. 
Kerr  on  Fraud  and  Mistake,  358. 
Stearns  v.  Beckham,  31  Gratt.  379,  389. 
If  the  conduct  of  the  plaintiff  has  in- 
dicated bad  faith,  or  a  virtual  abandon- 
ment of  the  contract,  or  a  cancellation 
of  the  parol  gift  for  a  valuable  con- 
sideration, these  circumstances  will 
deprive  him  of  all  just  claim  to  equi- 
table interposition.  Harrison  v.  Har- 
rison, 36  W.  Va.  556,  15  S.  E.  87. 
11.    Misuke. 

**In  Kerr  on  Fraud  and  Mistake,  p. 
411.  the  doctrine  is  thus  stated:  'A 
court  of  equity  will,  however,  in  many 
cases  refuse  to  grant  a  plaintiff  the 
peculiar  remedy  of  specific  perform- 
ance of  a  contract  ^which  the  defendant 
has   entered  into  under  a  mistake,  al- 


though the  plaintiff  was  not  privy  to 
the  mistake,  nor  implicated  in  its 
origin.  A  man  who  seeks  to  take  ad- 
vantage of  the  plain  mistake  of  an- 
other can  not  come  to  a  court  of  equity 
to  assist  him  in  doing  so,  but  must 
rest  satisfied  with  the  remedies  which 
a  court  of  law  will  give  him.  A  court 
of  equity  will  not  enforce  specific  per- 
formance of  an  agreement  more  favor- 
able to  one  party  than  the  other,  and 
involving  hardship  upon  him,  if  there 
be  reasonable  grounds  for  doubting 
whether  he  entered  into  it  with  a 
knowledge  of  its  nature  and  conse- 
quences. The  court  will  not  compel 
a  man  specifically  to  perform  a  con- 
tract which  he  never  intended  to  enter 
into,  or  which  he  would  not  have  en- 
tered into  had  its  true  effect  been  un- 
derstood. If  the  description  of  the 
property,  the  subject  matter  of  the 
sale,  or  the  terms  of  the  contract  are 
ambiguous,  so  that  one  party  may  have 
reasonably  made  a  mistake  as  to  the 
subject  matter  or  the  terms  of  the  con- 
tract, or  may  have  reasonably  put  a 
different  construction  on  the  contract 
from  that  which  was  contemplated  by 
the  other,  the  court  will  not  assist 
either  of  them  in  enforcing  the  con- 
tract against  the  other.' "  Halsey  v. 
Monteiro,  92  Va.  581,  589,  24  S.  E. 
258. 

The  clear  result  of  the  authorities 
is,  that  equity  will  not  decree  the  spe- 
cific execution  of  a  contract  made  un- 
der a  clear  misapprehension  or  mis- 
take of  important  and  material  facts, 
or  of  hard  and  unconscionable  bar- 
gains, or  where  the  applicant  for  re- 
lief has  been  in  default,  and  by  the 
force  of  subsequent  events  or  a  change 
of  circumstances,  the  execution  of  the 
contract  would  entail  great  loss  and 
hardships  upon  the  adverse  party. 
Booten  v.  Scheffer,   21   Gratt.  474,  497. 

"The  aid  of  the  court  to  enforce  the 
performance  of  contracts  has  been  re- 
fused where  material  facts  have  been 
concealed,  or  where  the  defendant  re- 
sisting  the    execution   of   the    contract 
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years  old,  induced  his  niece  and'  her 
husband,  the  former  having  been  reared 
in  his  family  and  the  latter  his  protege, 
to  sell  their  home  and  occupy  his,  and 
take  care  of  him  until  his  death,  by 
his  oral  agreement,  made  when  in  sound 
mind,  to  convey  his  house  and  lot  and 
the  furniture  therein  to  them.  This 
was  in  April,  1880.  They  fully  per- 
formed their  part  of  the  agreement.  In 
September,  1880,  he  made  them  such 
deed.  But  in  a  suit  by  his  heirs  after 
his  death,  he  was  adjudged  not  to  have 
been  competent  to  make  the  deed  at 
its  date,  and  the  deed  was  annulled. 
Afterwards,  the  niece  and  her  husband 
brought  suit  to  enforce  specifically  the 
parol  agreement.  Held,  the  agreement 
should  be  specifically  performed  by  his 
heirs.  Fishburne  v,  Ferguson,  85  Va. 
321,  7  S.   E.  361. 

Contract  during  the  Existence  of 
Paper  Money. — An  agreement  was 
made  to  sell  land,  during  the  existence 
of  paper  money,  part  of  the  money  to 
be  paid  in  1780,  when  a  conveyance  was 
to  be  made,  and  the  residue  in  twelve 
months  thereafter.  The  money  was 
not  paid,  or  tendered  at  the  day,  nor 
was  a  conveyance  made.  Upon  a  bill 
by  the  vendee  for  a  specific  perform- 
ance, he  was,  under  the  circumstances 
of  the  case,  decreed  a  conveyance  upon 
his  paying  the  value  of  the  land  at  the 
time  of  the  contract,  instead  of  the 
value  of  the  purchase  money  agreed 
upon,  according  to  the  scale  of  depre- 
ciation. White  V.  Atkinson,  2  Wash. 
•94,   1    Am.    Dec.    470. 

Innocent  Purchaser — Fraud  of  Owner. 
— An  innocent  purchaser  who  has 
paid  the  full  price  of  the  land  accord- 
ing to  the  terms  of  his  purchase,  will 
be  allowed  to  compel  the  owner  to 
convey  title  where  such  owner  stood 
by  and  permitted  the  sale  to  him  with- 
out claiming  any  interest.  Stone  v, 
Tyree,  30  W.  Va.  687,  5  S.  E.  878. 

Agreement  to  Divide  Purchased 
Property. — Two  men,  who  are  engaged 
in  buying  lands  in  the  same  section  of 
country,    to     avoid     competition,      and 


I  secure    the   lands    at   a    reduced   price, 
agreed  that  one  shall  buy  for  both,  and 
I  that  the  land  so  purchased  shall  be  di- 
!  vided  between  them  according  to  cer- 
tain well-known  surveys.     One  retires 
from  business,  and  the  other  goes  on 
!  and    buys   the   lands   according   to  the 
,  agreement  but   takes   the  deeds  in  his 
own   name.     He    afterwards     transfers 
them  to  the  third  party,  who  promises 
to   discharge   the   agreement   to   dividt 
but  afterwards  refuses  to  do  so.    The 
court  held  that  equity  will  enforce  spe- 
cific   performance    of    such    agreement. 
Camden  v.  Dewing,  47  W.  Va.  310,  34 
S.  E.  911.'    See  Zane  v.  Zane,  6  Munf. 
406. 

c.  Injury  to  Third  Persons. 

"We  must  not  think  that  the  rights 
of  a  stranger  to  the  contract  are  not  to 
be  considered  in  a  contest  as  to  its 
performance  between  its  parties;  for 
often  the  fact  that  its  enforcement  will 
impose  loss  on  a  stranger  will  deny  a 
decree  to  enforce  it,  even  where  no 
such  estoppel  as  that  just  mentioned  is 
present.  Anthony  v.  Leftwich,  3 
Rand.  238."  Lowther  Oil  Co.  v.  Miller- 
Sibley  Oil  Co.,  53  W.  Va.  501,  511,  44 
S.  E.  433. 

d.  Determination  of  Fairness. 

The  fairness  of  a  contract,  like  all 
its  other  qualities,  must  be  judged  of 
at  the  time  it  was  entered  into.  Fry 
on  Specif.  Perf.,  top  p.  173,  side  p.  107; 
Boyd  V.   Oglesby,  23   Gratt.   674. 

e.  Parol  Evidence. 

In  a  suit  for  specific  performance  of 
a  contract  for  the  sale  of  real  estate, 
when  the  defense  is  such  fraudulent 
conduct  on  the  part  of  the  vendor  as 
disentitles  him  to  the  relief  sought, 
parol  e\adence  explanatory  of  such  con- 
duct and  repelling  the  fraud  charged,  is 
admissible.  This  is  not  a  variation  of 
the  written  contract  sought  to  be  en- 
forced. Sloan  V.  Rose,  101  Va.  151,  43 
S.  E.  329;  Averett  v.  Lipscombe,  76 
Va.  404. 

The  application  for  relief  in  a  suit 
for  specific  performance  is  always  ad- 
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dressed  to  the  sound  discretion  of  the 
court,  and  the  contract  as  written  will 
not  be  enforced,  against  the  will  of  the 
defendant,  where  he  can  make  it  ap- 
pear that  from  accident,  mistake,  in- 
advertence, fraud,  or  like  circum- 
stance, it  does  not  fairly  and  truly  ex- 
press the  agreement  of  the  parties  in 
any  essential  particular;  and  he  is  al- 
lowed to  show  this  by  parol  evidence. 
Averett  v.  Lipscombe,  76  Va.  404,  409. 

f.   Burden  of  Proof. 

Where  a  vendee  in  a  suit  for  spe- 
cific performance  relics  upon  misrepre- 
sentations as  inducing  him  to  ent^ 
into  the  contract,  he  must  satisfactorily 
show,  not  only  that  he  relied  upon  such 
representations,  but  also  that  they  were 
false.  Broyles  v.  Bee,  18  W.  Va.  514. 
10.  Absence  of  Good  Faith. 

Absence  of  good  faith  is  a  sufficient 
reason  for  a  court  of  chancery  to  re* 
fuse  to  enforce  performance.  Gish  v. 
Jamison,  96  Va.   312,  31   S.   E.  521. 

A  man  who  calls  for  specific  per- 
formance must  be  able  to  show  that 
his  conduct  has  been  clear,  honorable 
and  fair.  It  is  a  principle  in  equity 
that  the  court  must  see  its  way  very 
clearly  before  it  will  decree  specific 
performance,  and  that  it  must  be  satis- 
fied as  to  the  integrity  and  good  faith 
'  f  the  party  seeking  its  interference. 
Kerr  on  Fraud  and  Mistake,  358. 
Stearns  v.  Beckham,  31  Gratt.  379,  389. 
If  the  conduct  of  the  plaintiff  has  in- 
dicated bad  faith,  or  a  virtual  abandon- 
ment of  the  contract,  or  a  cancellation 
of  the  parol  gift  for  a  valuable  con- 
>ideration,  these  circumstances  will 
deprive  him  of  all  just  claim  to  equi- 
table interposition.  Harrison  v.  Har- 
rison, 36  W.  Va.  556,  15  S.  E.  87. 
11.    Mistake. 

**In  Kerr  on  Fraud  and  Mistake,  p. 
411,  the  doctrine  is  thus  stated:  *A 
court  of  equity  will,  however,  in  many 
cases  refuse  to  grant  a  plaintiff  the 
peculiar  remedy  of  specific  perform- 
ance of  a  contract ^which  the  defendant 
has   entered  into  under  a  mistake,  al- 


though the  plaintiff  was  not  privy  to 
the  mistake,  nor  implicated  in  its 
origin.  A  man  who  seeks  to  take  ad- 
vantage of  the  plain  mistake  of  an- 
other can  not  come  to  a  court  of  equity 
to  assist  him  in  doing  so,  but  must 
rest  satisfied  with  the  remedies  which 
a  court  of  law  will  give  him.  A  court 
of  equity  will  not  enforce  specific  per- 
formance of  an  agreement  more  favor- 
able to  one  party  than  the  other,  and 
involving  hardship  upon  him,  if  there 
be  reasonable  grounds  for  doubting 
whether  he  entered  into  it  with  a 
knowledge  of  its  nature  and  conse- 
quences. The  court  will  not  compel 
a  man  specifically  to  perform  a  con- 
tract which  he  never  intended  to  enter 
into,  or  which  he  would  not  have  en- 
tered into  had  its  true  effect  been  un- 
derstood. If  the  description  of  the 
property,  the  subject  matter  of  the 
sale,  or  the  terms  of  the  contract  are 
ambiguous,  so  that  one  party  may  have 
reasonably  made  a  mistake  as  to  the 
subject  matter  or  the  terms  of  the  con- 
tract, or  may  have  reasonably  put  a 
different  construction  on  the  contract 
from  that  which  was  contemplated  by 
the  other,  the  court  will  not  assist 
either  of  them  in  enforcing  the  con- 
tract against  the  other.'"  Halsey  v, 
Monteiro,  92  Va.  581,  589,  24  S.  E. 
258. 

The  clear  result  of  the  authorities 
is,  that  equity  will  not  decree  the  spe- 
cific execution  of  a  contract  made  un- 
der a  clear  misapprehension  or  mis- 
take of  important  and  material  facts, 
or  of  hard  and  unconscionable  bar- 
gains, or  where  the  applicant  for  re- 
lief has  been  in  default,  and  by  the 
force  of  subsequent  events  or  a  change 
of  circumstances,  the  execution  of  the 
contract  would  entail  great  loss  and 
hardships  upon  the  adverse  party. 
Booten  v.  Scheffer,   21   Gratt.  474,  497. 

"The  aid  of  the  court  to  enforce  the 
performance  of  contracts  has  been  re- 
fused where  material  facts  have  been 
concealed,  or  where  the  defendant  re- 
sisting  the    execution   of   the    contract 
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years  old,  induced  his  niece  and'  her 
husband,  the  former  having  been  reared 
in  his  family  and  the  latter  his  protege, 
to  sell  their  home  and  occupy  his,  and 
take  care  of  him  until  his  death,  by 
his  oral  agreement,  made  when  in  sound 
mind,  to  convey  his  house  and  lot  and 
the  furniture  therein  to  them.  This 
was  in  April,  1880.  They  fully  per- 
formed their  part  of  the  agreement.  In 
September,  1880,  he  made  them  such 
deed.  But  in  a  suit  by  his  heirs  after 
his  death,  he  was  adjudged  not  to  have 
been  competent  to  make  the  deed  at 
its  date,  and  the  deed  was  annulled. 
Afterwards,  the  niece  and  her  husband 
brought  suit  to  enforce  specifically  the 
parol  agreement.  Held,  the  agreement 
should  be  specifically  performed  by  his 
heirs.  Fishburne  v.  Ferguson,  85  Va. 
321,  7  S.  E.  361. 

Contract  during  the  Existence  of 
Paper  Money. — An  agreement  was 
made  to  sell  land,  during  the  existence 
of  paper  money,  part  of  the  money  to 
be  paid  in  1780,  when  a  conveyance  was 
to  be  made,  and  the  residue  in  twelve 
months  thereafter.  The  money  was 
not  paid,  or  tendered  at  the  day,  nor 
was  a  conveyance  made.  Upon  a  bill 
by  the  vendee  for  a  specific  perform- 
ance, he  was,  under  the  circumstances 
of  the  case,  decreed  a  conveyance  upon 
his  paying  the  value  of  the  land  at  the 
time  of  the  contract,  instead  of  the 
value  of  the  purchase  money  agreed 
upon,  according  to  the  scale  of  depre- 
ciation. White  V.  Atkinson,  2  Wash. 
•94,    1    Am.    Dec,    470. 

Innocent  Purchaser — Fraud  of  Owner. 
— An  innocent  purchaser  who  has 
paid  the  full  price  of  the  land  accord- 
ing to  the  terms  of  his  purchase,  will 
be  allowed  to  compel  the  owner  to 
convey  title  where  such  owner  stood 
by  and  permitted  the  sale  to  him  with- 
out claiming  any  interest.  Stone  v, 
Tyree,  30  W.  Va.  687,  5  S.  E.  878. 

Agreement  to  Divide  Purchased 
Property. — Two  men,  who  are  engaged 
in  buying  lands  in  the  same  section  of 
country,    to     avoid    competition,     and 


secure  the  lands  at  a  reduced  price, 
agreed  that  one  shall  buy  for  both,  and 
that  the  land  so  purchased  shall  be  di- 
vided between  them  according  to  cer- 
tain well-known  surveys.  One  retires 
from  business,  and  the  other  goes  on 
and  buys  the  lands  according  to  the 
agreement  but  takes  the  deeds  in  his 
own  name.  He  afterwards  transfers 
them  to  the  third  party,  who  promises 
to  discharge  the  agreement  to  divide 
!  but  afterwards  refuses  to  do  so.  The 
court  held  that  equity  will  enforce  spe- 
cific performance  of  such  agreement 
Camden  v.  Dewing,  47  W.  Va.  310,  34 
S.  E.  911.*  See  Zane  v.  Zane,  6  Munf. 
406. 

c.  Injury  to  Third  Persons. 

**We  must  not  think  that  the  rights 
of  a  stranger  to  the  contract  are  not  to 
be  considered  in  a  contest  as  to  its 
performance  between  its  parties;  for 
often  the  fact  that  its  enforcement  will 
impose  loss  on  a  stranger  will  deny  a 
decree  to  enforce  it,  even  where  no 
such  estoppel  as  that  just  mentioned  is 
present.  Anthony  v.  Leftwich,  3 
Rand.  238."  Lowther  Oil  Co.  v.  Miller- 
Sibley  Oil  Co.,  53  W.  Va.  501,  511,  44 
S.  E.  433. 

d.  Determination  of  Fairness. 

The  fairness  of  a  contract,  like  all 
its  other  qualities,  must  be  judged  of 
at  the  time  it  was  entered  into.  Fry 
on  Specif.  Perf.,  top  p.  173,  side  p.  107; 
Boyd  V.   Oglesby,  23   Gratt.   674. 

e.  Parol  Evidence. 

In  a  suit  for  specific  performance  of 
a  contract  for  the  sale  of  real  estate, 
when  the  defense  is  such  fraudulent 
conduct  on  the  part  of  the  vendor  as 
disentitles  him  to  the  relief  sought, 
parol  evidence  explanatory  of  such  con- 
duct and  repelling  the  fraud  charged,  is 
admissible.  This  is  not  a  variation  of 
the  written  contract  sought  to  be  en- 
forced. Sloan  V.  Rose,  101  Va.  151,  43 
S.  E.  329;  Averett  v.  Lipscombe,  76 
Va.  404. 

The  application  for  relief  in  a  suit 
for  specific  performance  is  alw^ays  ad- 
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dressed  to  the  sound  discretion  of  the 
court,  and  the  contract  as  written  will 
not  be  enforced,  against  the  will  of  the 
defendant,  where  he  can  make  it  ap- 
pear that  from  accident,  mistake,  in- 
advertence, fraud,  or  like  circum- 
stance, it  does  not  fairly  and  truly  ex- 
press the  agreement  of  the  parties  in 
any  essential  particular;  and  he  is  al- 
lowed to  show  this  by  parol  evidence. 
Averett  v.  Lipscombe,  76  Va.  404,  409. 

f.    Burden  of  Proof. 

Where  a  vendee  in  a  suit  for  spe- 
cific performance  relics  upon  misrepre- 
sentations as  inducing  him  to  ent^ 
into  the  contract,  he  must  satisfactorily 
show,  not  only  that  he  relied  upon  such 
representations,  but  also  that  they  were 
false.     Broyles  v.  Bee,  18  W.  Va.  514. 

10.  Absence  of  Good  Faith. 
Absence  of  good  faith  is  a  sufficient 

reason  for  a  court  of  chancery  to  re- 
fuse to  enforce  performance.  Gish  v. 
Jamison,  96  Va.  312,  31  S.   E.  521. 

A  man  who  calls  for  specific  per- 
formance must  be  able  to  show  that 
his  conduct  has  been  clear,  honorable 
and  fair.  It  is  a  principle  in  equity 
that  the  court  must  see  its  way  very 
clearly  before  it  will  decree  specific 
performance,  and  that  it  must  be  satis- 
fied as  to  the  integrity  and  good  faith 
<:)f  the  party  seeking  its  interference. 
Kerr  on  Fraud  and  Mistake,  358. 
Stearns  v.  Beckham,  31  Gratt.  379,  389. 

If  the  conduct  of  the  plaintiff  has  in- 
dicated bad  faith,  or  a  virtual  abandon- 
ment of  the  contract,  or  a  cancellation 
of  the  parol  gift  for  a  valuable  con- 
sideration, these  circumstances  will 
deprive  him  of  all  just  claim  to  equi- 
table interposition.  Harrison  v.  Har- 
rison, 36  W.  Va.  556,  15  S.  E.  87. 

11.  Mistake. 

"In  Kerr  on  Fraud  and  Mistake,  p. 
411,  the  doctrine  is  thus  stated:  *A 
court  of  equity  will,  however,  in  many 
cases  refuse  to  grant  a  plaintiff  the 
peculiar  remedy  of  specific  perform- 
ance of  a  contract ^which  the  defendant 
has  entered  into  under  a  mistake,  al- 


though the  plaintifif  was  not  privy  to 
the  mistake,  nor  implicated  in  its 
origin.  A  man  who  seeks  to  take  ad- 
vantage of  the  plain  mistake  of  an- 
other can  not  come  to  a  court  of  equity 
to  assist  him  in  doing  so,  but  must 
rest  satisfied  with  the  remedies  which 
a  court  of  law  will  give  him.  A  court 
of  equity  will  not  enforce  specific  per- 
formance of  an  agreement  more  favor- 
able to  one  party  than  the  other,  and 
involving  hardship  upon  him,  if  there 
be  reasonable  grounds  for  doubting 
whether  he  entered  into  it  with  a 
knowledge  of  its  nature  and  conse- 
quences. The  court  will  not  compel 
a  man  specifically  to  perform  a  con- 
tract which  he  never  intended  to  enter 
into,  or  which  he  would  not  have  en- 
tered into  had  its  true  effect  been  un- 
derstood. If  the  description  of  the 
property,  the  subject  matter  of  the 
sale,  or  the  terms  of  the  contract  are 
ambiguous,  so  that  one  party  may  have 
reasonably  made  a  mistake  as  to  the 
subject  matter  or  the  terms  of  the  con- 
tract, or  may  have  reasonably  put  a 
different  construction  on  the  contract 
from  that  which  was  contemplated  by 
the  other,  the  court  will  not  assist 
either  of  them  in  enforcing  the  con- 
tract against  the  other.'"  Halsey  v, 
Monteiro,  92  Va.  581,  589,  24  S.  E. 
258. 

The  clear  result  of  the  authorities 
is,  that  equity  will  not  decree  the  spe- 
cific execution  of  a  contract  made  un- 
der a  clear  misapprehension  or  mis- 
take of  important  and  material  facts, 
or  of  hard  and  unconscionable  bar- 
gains, or  where  the  applicant  for  re- 
lief has  been  in  default,  and  by  the 
force  of  subsequent  events  or  a  change 
of  circumstances,  the  execution  of  the 
contract  would  entail  great  loss  and 
hardships  upon  the  adverse  party. 
Booten  v.  Scheffer,   21   Gratt.  474,  497. 

"The  aid  of  the  court  to  enforce  the 
performance  of  contracts  has  been  re- 
fused where  material  facts  have  been 
concealed,  or  where  the  defendant  re- 
sisting  the    execution   of   the    contract 
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entered  into  it  under  a  mistake  or  ma- 
terial misapprehension  of  his  rights, 
or  of  facts  affecting  those  rights,  es- 
pecially .if  the  plaintiff  had  had  a*.y 
agency  in  causing  that  mistake  or  mis- 
apprehension." Gibbons  v.  Jackson,  10 
Leigh   364,   376. 

Where  it  appears  that,  at  the  time 
of  entering  into  a  contract  for  sale  of 
a  tract  of  land,  there  was  a  misunder- 
standing between  the  parties,  as  to  the 
identity  of  the  land,  to  which  the  con- 
tract related,  a  court  of  equity,  in  its 
discretion,  ought  not  to  interfere  by 
decreeing  a  specific  performance.  See 
Claverley  v.  Williams,  1  Veaey,  jr.,  211. 
12.    Duress  and  Undue  Influence. 

See  the  titles  DURESS,  vol.  4,  p. 
841;  UNDUE   INFLUENCE. 

In  September,  1864,  R.  sells  land  to 
T.  for  confederate  money,  which  is 
paid,  but  the  deed  is  not  made.  .  After 
the  war  T.  sues  R.  for  specific  execu- 
tion of  the  contract.  R.  sets  up  the 
defense  that  the  contract  was  made 
under  duress;  that  he  had  been  severely 
whipped  by  a  mob  and  driven  from 
the  county.  But  it  appears  that  T. 
was  in  no  way  implicated  in  that  out- 
rage, though  he  had  heard  of  it,  and 
he  gave  R.  the  price  he  asked  for  the 
land.  The  contract  is  valid.  Talley  v. 
Robinson,  22  Gratt.  888. 

The  committee  of  a  vendor  of  land 
files  a  bill,  which,  on  the  death  of  the 
vendor,  is  revived  in  the  name  of  his 
heirs,  to  set  aside  a  contract  and  deed 
for  the  sale  and  conveyance  of  land 
on  the  ground  of  the  vendor's  incom- 
petency, of  the  improper  influence  ex- 
ercised upon  him,  and  for  inadequacy 
of  consideration.  The  court  sets  aside 
the  deed  and  directs  that  the  vendees 
shall  surrender  the  land,  unless  within 
ninety  days  they  file  a  bill  for  the  spe- 
cific execution  of  the  contract;  which 
they  do.  Held:  "Whatever  remedy  at 
law  the  purchasers  of  Auburn  and 
those  claiming  under  them  may  have, 
a  cottrt  of  equity,  under  the  principles 
governmg  its  jurisdiction,  can  never 
aid  them,  as  it  seems  to  me,  to  carry 


into  execution  a  contract  of  the  na- 
ture and  magnitude  of  the  contract  of 
the  29th  of  November,  1862,  made  with 
a  man  in  Beckham's  condition,  mental 
and  physical,  and  procured  and  ex- 
ecuted under  the  circumstances  proved 
in  this  case.  If  full  credit  is  given  to 
Kennedy's  testimony,  the  contract  was 
procured  by  pressure  and  undue  in- 
fluence exerted  upon  a  mind  shown  by 
other  testimony  as  well  as  his  to  be 
too  much  enfeebled  by  disease  to  re- 
sist the  improper  appliances  brought 
to  bear  upon  it.  If  his  testimony  be 
altpgether  discarded,  there  is  enough 
testimony  of  Ross,  a  witness  ex- 
amined by  the  appellants,  and  oth- 
ers, to  make  the  case  of  too 
doubtful  a  character  to  justify  the 
active  assistance  of  a  court  of  equity 
to  give  the  relief  sought."  Stearns  v. 
Beckham,   31    Gratt.    379,   409. 

13.  Reasonableness. 

Only  those  contracts  which  are  rea- 
sonable will  be  specifically  enforced. 
Chilhowie  Iron  Co.  v.  Gardiner,  79  Va- 
305;  Darling  v.  Gumming,  92  Va.  521, 
23  S.  E.  880;  Eclipse  Oil  Co.  v.  South 
i  Penn  Oil  Co.,  47  W.  Va.  84,  34  S.  E. 
923;  Pcnnybacker  v.  Maupin,  96  Va- 
461,  31   S.'  E.   607. 

Unreasonableness  of  Proniise. — 
Upon  a  bill  by  a  son-in-law  for  specific 
execution  of  a  promise  of  a  mother-in- 
law,  brought  against  her  executor, 
legatee  and  devisee  after  her  death,  if 
the  promise  of  the  mother^^in-law  ap- 
pears to  be  unreasonable,  equity  ought 
not  to  decree  specific  execution.  Pigg 
V.  Corder,  12  Leigh  69,  opinion  of 
President  Tucker. 

14.  Contracts    Working    Hardship    to 
Either  Party. 

In  General. — Specific  performance 
being  addressed  to  the  sound  discre- 
tion of  the  court,  the  party  asking  it 
must  have  been  ready,  willing  and 
prompt  in  the  performance  of  those 
things  incumbent  on  him,  and  where  he 
has  not  been  so,  and  it  would  impose 
hardship   and   be   inequitahV   np-^n   the 
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other  party,  specific  performance  will 
be  refused.  Dyer  v,  Duffy,  39  W.  Va. 
148,  19  S.  E.  540,  24  L.  R.  A.  339; 
Bowles  V.  Woodson,  6  Gratt.  78; 
Powell  V.  Berry,  91  Va.  568,  22  S.  E. 
365;  Ford  v,  Euker,  86  Va.  75,  9  S.  E. 
500. 

While  no  positive  rule  can  be  laid 
down  by  which  the  action  of  the  court 
can  be  determined  in  all  cases,  it  may 
be  stated  as  a  general  rule  that  specific 
relief  will  be  usually  granted  when  it 
is  apparent,  from  a  view  of  all  the  cir- 
cumstances of  the  particular  case,  that 
it  will  subserve  the  ends  of  justice; 
and  that  it  will  be  withheld  where, 
from  a  like  view,  it  appears  that  it  will 
produce  hardship  or  injustice  to  either 
of  the  parties.  Barrett  v,  Forney,  82 
Va.  269,  276. 

In  Dyer  v.  Duffy,  39  W.  Va.  148,  159, 
19  S.  E.  540,  544,  24  L.  R.  A.  339,  the 
court  said:  "Courts  of  equity  will  not 
exercise  jurisdiction  in  specific  per- 
formance where  it  would  impose  hard- 
ship on  people  not  censurable  in  con- 
duct, and  where  the  circumstances  and 
condition  of  things  have  so  changed  as 
to  make  it  work  loss  and  hardship  to 
them.  Bowles  v.  Woodson,  6  Gratt. 
78;  Booten  v.  Scheffer,  21  Gratt.  474; 
Clay  V.  Deskins,  36  W.  Va.  350,  15  S. 
E.  85." 

Specific  execution  of  an  agreement 
will  not  be  decreed  at  the  instance  of 
a  party  who  has  been  in  default,  and 
where  the  specific  execution  would  be 
injurious  to  the  other  party.  Vail  v. 
Nelson,  4  Rand.  478. 

A  specific  execution  will  not  be  de- 
creed where  its  operation  would  be 
harsh  on  any  person  concerned.  An- 
thony V.  Leftwich,  3  Rand.  238. 

Every  application  for  the  specific 
execution  of  a  contract  is  addressed  to 
the  sound  discretion  of  the  court,  and 
the  prayer  of  the  bill  will  always  be 
denied,  when  to  grant  it  would  be  in- 
equitable towards  those  against  whom 
the  prayer  is  made.  Bryan  v.  Lofftus, 
1    Rob.  12,  39  Am.  Dec.  242. 

"The  question  of  the  hardship  of  a 


contract  is  to  be  referred  to  the  time  of 
making  it.  Fry  on  S.  Perform."  Cady 
V,   Gale,  5  W.  Va.   547,  565. 

Contract  Fair  and  Just  in  Its  Incep- 
tion.— A  court  of  equity  will  not  re- 
fuse the  specific  performance  of  a  con- 
tract on  the  sole  ground  of  hardship, 
where  it  appears  that  the  contract,  in 
its  inception,  was  fairly  and  justly 
made,  and  that  the  hardship  is  the  re- 
sult of  miscalculation,  or  is  caused  by 
subsequent  events,  or  a  change  of  cir- 
cumstances, and  the  party  seeking  per- 
formance is  wholly  without  fault. 
Southern  R.  Co.  v.  Franklin,  etc.,  R. 
Co.,  96  Va.  693,  32  S.  E.  485,  44  L.  R. 
A.   297. 

Illustrative  Contracts. — Gale  and  wife 
in  1857,  contracted  to  sell  and  convey 
to  Cady,  certain  real  estate  in  this 
state,  the  property  of  the  wife,  in  con- 
sideration of  the  right  to  manufacture 
and  vend  a  certain  machine  of  which 
Cady  was  the  proprietor,  in  1857.  All 
the  parties  then  resided  in  Illinois.  In 
1861,  the  land  was  greatly  enhanced  in 
value  by  reason  of  the  discovery  of  Oil 
deposits  under  the  surface.  Gale  re- 
fuses to  convey,  and  Cady  brings  suit. 
Gale  answers,  alleging  worthlessness 
of  patent,  etc.  Held,  the  contract  in- 
volved no  hardship  at  the  time  it  was 
entered  into;  therefore  a  court  of 
equity  will  not  withhold  its  aid  to  en- 
force it,  merely  because  of  the  great 
appreciation  of  the  property  sold,  from 
causes  unknown  to,  and  unforseen  by 
each  of  the  parties,  at  the  time  it  was 
made.     Cady  v.  Gale,  5  W.  Va.  547. 

In  contracts  of  hazard,  a  great  defi- 
ciency in  the  quantity  supposed  as 
represented  by  the  vendor,  is  an  ob- 
jection to  specific  performance.  Hen- 
dricks V.   Gillespie,   25   Gratt.   181,   200. 

15.  Possibility  of  Performance. 

A  court  of  equity  will  not  decree 
specific  execution,  when  a  performance 
has  become  impossible.  Fishburne  v. 
Ferguson,  85  Va.  321,  7  S.  E.  361;  Ab- 
bott z'.   L'Hommedieu,  10  W.  Va.  677. 

A  bill  in  equity  will  not  lie  to  com- 
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pel  the  delivery  of  bonds  secured  by 
one  mortgage  when  the  contract  set 
out  m  the  bill  and  sought  to  be  en- 
forced shows  that  the  bonds  contracted 
for  were  secured  by  a  prior  mortgage 
which  has  been  canceled,  and  that  the 
bonds  secured  thereby  have  been  de- 
stroyed, thus  rendering  specific  per- 
formance impossible.  Roanoke  Street 
R.  Co.  V.  Hicks,  96  Va.  510,  32  S.  E. 
295. 

A  bond  with  condition  to  convey 
land  of  which  the  obligor  had  neither 
title  nor  possession,  passes  nothing. 
And  a  decree  in  a  cause  between  the 
parties,  for  a  conveyance  of  the  land 
by  a  commissioner,  and  his  convey- 
ance, passes  nothing;  none  of  the  par- 
ties ever  had  either  title  or  actual  pos- 
session.    Cales  V.   Miller,   8  Gratt.  6. 

Inability  of  Defendant  to  Perform. 
— The  absolute  inability  of  a  defendant 
to  perform  his  contract  at  all  when 
called  upon  by  the  court  so  to  do,  pre- 
vents a  decree  against  him  for  its  spe- 
cific performance,  even  though  the  de- 
fendant intentionally  rendered  himself 
unable  to  perform  the  contract.  Jones 
V.  Tunis,  99  Va.  220,  37  S.  E.  841;  Hud- 
son V.  Max  Meadows  Land,  etc.,  Co., 
99  Va.  537,  39  S.  E.  215;  Langford  v. 
Taylor,  99  Va.  577,  39  S.  E.  223. 

16.    Competent  Parties. 

a.  In  General. 

A  contract  to  be  specifically  executed 
must  be  entered  into  between  parties 
capable  of  contracting.  Rader  v.  Xeal, 
13  W.  Va.  373;  Gapen  v.  Gapen,  41 
W.  Va.  422,  23  S.  E.  579;  Hinchman  v. 
Ballard,  7  W.  Va.  152;  Stearns  t;. .Beck- 
ham, 31   Gratt.  379. 

b.  Insanity. 

See  the  title  INSANITY,  vol.  7,  p. 
668. 

The  specific  performance  of  an  ex- 
ecutory contract  will  not  be  decreed 
against  the  heirs  of  the  party,  who, 
when  he  made  it,  was  of  unsound  mind. 
Gapen  v.  Gapen,  41  W.  Va.  422,  23  S. 
E.  579;  Stearns  v.  Beckham,  31  Gratt. 
379. 


I  c.   Intoxication. 

:      See  the  title  DRUNKENNESS,  vol. 
4,  p.  834.  < 

Where  it  appears,  in  a  suit  for  the 
specific  execution  of  a  contract  for  the 
sale  of  land,  that  the  defendant  was 
made  drunk  by  the  plaintiff,  and  w^hen 
in  this  condition  his  signature  was  ob- 
tained in  a  contract,  it  was  held,  thr.t 
specific  performance  was  properly 
denied.  Grizzle  v.  Sutherland,  88  Va. 
584,   14   S.    E.   332. 

M.,  in  his  lifetime,  conveyed  by  deed 
to  H.,  M.'s  interest  in  the  estate  of  J.. 
deceased,  upon  the  consideration,  as 
expressed  in  the  deed,  of  $1,000.  After 
the  death  of  M.,  H.  files  his  bill  to  re- 
cover the  said  interest;  and  M.'s  ad- 
ministrator resists  it,  on  the  ground 
that  M.  was  incapable  from  drink  of 
making  a  contract,  and  that  the  deed 
was  obtained  by  the  fraud  of  H.,  and 
that  H.  gave  no  consideration  for  it. 
The  evidence  touching  M.'s  compe- 
tency being  contradictory,  and  there 
being  some  proof  that  M.  had  con- 
firmed the  deed  after  its  execution, 
held,  if  it  had  not  been  procured  by 
fraud,  or  if  it  had  been  confirmed  by 
M.  without  coercion  and  when  he  was 
competent,  H.  is  entitled  to  a  decree 
for  M.'s  interest  in  the  estate  of  J., 
without  regard  to  the  value  of  the  con- 
sideration paid  therefor.  Mettert  r. 
Hagan,  18  Gratt.  231. 

d.    Husband  and  Wife. 

j      See     the     title     HUSBAND     AND 
•  WIFE,  vol.  7,  p.  178. 

j  (1)    In  GeneraL 

I  It  is  well  settled  independently  of 
I  any  statute  on  the  subject  that  an  ex- 
I  ccutcd  contract  of  the  husband,  or  of 
the  husband  and  wife,  for  the  sale  of 
the  wife's  lands,  is  not  one  of  which 
specific  performance  will  be  decreed, 
because,  as  to  the  wife,  the  contract  is 
void,  and  as  to  the  husband,  it  can  not 
be  enforced,  because  to  coerce  him 
would  operate  usually  as  a  constraint 
upon  the  wife,  and  since  the  contract 
is    not    enforceable    against    them,    so 
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neither  can  it  be  enforced  by  them. 
Watts  v.  Kinney,  3  Leigh  272;  Clarke 
v.  Reins,  12  Gratt.  98;  Chilhowie  Iron 
Co.  V.  Gardiner,  79  Va.  305;  Cheatham 
V.  Cheatham,  81  Va.  395;  Shenandoah 
Val.  R.  Co.  V.  Dunlop,  86  Va.  346,  10 
S.  E.  239;  McCann  v.  Janes,  1  Rob.  256; 
Litterall  v.  Jackson,  80  Va.  604;  Duns- 
more  V.  Lyle,  87  Va.  391,  12  S.  E.  610; 
Graybill  v.  Brugh,  89  Va.  895,  17  S.  E. 
558,  21  L.  R.  A.  133,  37  Am.  St.  Rep. 
894;  Lyman  v.  Thompson,  11  W.  Va. 
427. 

Where  a  husband  and  wife  contract 
to  sell  and  convey  certain  real  estate, 
the  property  of  the  wife,  the  contract 
can  not  be  enforced  as  against  the 
wife,  she  not  being  liable  in  conse- 
quence of  the  coverture.  Cady  v.  Gale, 
5  W.  Va.  547. 

Specific  execution  of  an  agreement 
to  sell  and  convey  will  not  ordinarily 
be  decreed  against  the  vendor,  a  mar- 
ried man,  whose  wife  refuses  to  join 
in  the  deed,  when  there  is  proof  of 
fraud  on  his  part  in  her  refusal,  unless 
the  purchaser  is  willing  to  pay  the  full 
purchase  money,  and  accept  the  deed 
without  her  joining.  Graybill  v. 
Brugh,  89  Va.  895,  17  S.  E.  558,  21  L. 
R.  A.  133,  37  Am.  St.  Rep.  894.  Dis- 
approved in  Cummins  v.  Beavers,  103 
Va.  230,  48   S.   E.   891. 

A  court  of  equity  will  not  decree  a 
specific  performance  of  a  contract  by 
a  husband  and  wife  for  the  sale  of  the 
wife's  land,  at  the  suit  of  the  vendee, 
the  wife  refusing  to  execute  the  con- 
tract. Nor  will  the  court  compel  the 
husband  to  convey  his  life  estate  to  the 
vendee,  with  compensation  for  the  fail- 
ure of  the  wife  to  convey  her  interest 
in  the  land.  Clarke  v.  Reins,  12 
Oratt.   98. 

It  is  well  settled  that  a  court  of 
equity  will  not  decree  against  a  wife 
performance  of  her  contract  to  convey 
her  lands;  nor  against  wife  or  husband 
performance  of  his  or  their  contract  to 
convey  her  lands.  Watts  7'.  Kinney,  3 
Leigh  272,  23  Am.  Dec.  266;  Clarke  v. 


Reins,   12   Gratt.  98;   Litterall  v.  Jack- 
son,  80   Va.   604,   614. 

Decree  Suspended  Till  Wife  Ex- 
ecutes Deed. — Upon  a  bill  in  chancery, 
by  the  husband  and  wife  against  a  pur- 
chaser, to  compel  specific  execution  of 
a  contract  made  by  the  husband  to  sell 
his  wife's  land,  a  decree  for  specific 
execution  against  the  purchaser,  be- 
fore the  wife  shall  have  executed  a  deed 
conveying  the  land,  though  the  decree 
is  suspended  until  she  executes  such  a 
deed,  is  erroneous.  Watts  v.  Kinney, 
3  Leigh  272,  23  Am.  Dec.  266. 

Illustrative  Cases. — Since  a    contract 
to  convey  a  right  of  way,  across  con- 
tiguous tracts  of  land  owned  by  a  hus- 
band and  wife  respectively,  can  not  be 
enforced   as   against   the   wife,   it   lacks 
mutuality,  and  can   not  be  enforced  at 
the   suit   of    the    husband     and     wife. 
I  Shenandoah  Val.  R.  Co.  z/.  Dunlop,  86 
1  Va.  346,  10  S.  E.  239. 
[      S.  G.   L.,  a  married  woman,  for  her 
'  separate   use,   purchased    from   a   com- 
1  missioncr   of   a   court   a   tract   of   land, 
I  the    sale    whereof   was    confirmed    and 
'  the  title  retained  to  secure  the  payment 
of  the   purchase   money.     She  and  her 
;  iuisband,   by  written   contract  with   M., 
agreed    that,    in    consideration    that   he 
.  would  pay  for  her  the  purchase  money 
I  which   she   had  agreed  to  pay  for   the 
I  land,    she    would    sell    and    transfer   to 
him   her   said   purchase,   and   substitute 
him  for  herself  a  purchaser  of  the  land, 
excepting     a    specified     twenty     acres 
thereof.     In  compliance  with  said  con- 
tract,  M.   was   placed   in   possession   of 
the  land  sold  to  him,  and  he  paid  for 
her   to    the     court    all     her     purchase 
money.     Five  years  afterwards  she  re- 
fused to  comply  with  her  contract  and 
reclaimed  her  land.     On  a  bill  filed  by 
M.  against  S.  G.  L.  and  her  husband, 
praying  for   specific   execution   of   said 
contract,  and,  in  case  that  relief  could 
not  be  had,  then  praying  that  he  might 
be  reimbursed   the  purchase  money  so 
paid  by  him  by  a  sale  of  the  said  land, 
it  was  held,  that  said  contract  for  the 
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sale  of  her  land  was  not  binding  upon 
said  married  woman.  Moore  v.  Ligon, 
30  W.  Va.   146,   3   S.   E.   572. 

C,  contracts  to  sell  to  H.  a  house  and 
lot  of  ground  in  a  town,  and  an  out 
lot,  the  first  constituting  much  the  most 
valuable  portion,  and  C.  sells  the  prop- 
erty as  his  own;  and  H.  is  put  in  pos- 
session. C.  dies  before  the  contract  is 
executed,  and  the  property  in  the  town 
is  in  fact  the  property  of  C.'s  wife. 
Held,  C.'s  widow  and  children  can  not 
enforce  the  contract  against  H.  Hoover 
V.   Calhoun,  16   Gratt.   109. 

When  Wife  One  of  Several  Joint 
Owners. — The  wife  being  one  of  three 
equal  joint  owners  of  land,  and  they 
and  the  husband  having  united  in  the 
sale,  though  the  husband  and  wife  will 
not  be  compelled  to  execute  the  con- 
tract on  their  part,  the  other  two  joint 
owners  will  be  compelled  to  convey 
their  undivided  interests,  upon  the  pay- 
ment by  the  vendee  of  their  shares  of 
the  purchase  money.  Clarke  v,  Riens, 
12  Gratt.  98. 

Reason  for  Rule. — The  jurisdiction  of 
courts  of  equity  to  specifically  enforce 
a  contract  entered  into  by  a  husband 
to  sell  his  wife's  land,  in  a  suit  by  the 
husband  and  wife  against  the  pur- 
chaser, is  doubtful  because  there  is  no 
mutuality  in  the  contract,  inasmuch  as 
it  could  not  be  enforced  against  the 
wife  at  the  suit  of  the  purchaser. 
Watts  V,  Kinney,  3  Leigh  272,  23  Am. 
Dec.   266. 

(2)     Compliance   with    Statute, 
aa.   In  General. 

Virginia  Code,  1873,  ch.  117,  §  7,  pre- 
scribing the  method  by  which  a  mar- 
ried woman  may  convey  her  land,  must 
be  strictly  construed,  and  when  any  of 
its  requirements  are  not  complied  with, 
the  deed  is  absolutely  void;  and,  al- 
though the  consideration  has  been  paid, 
equity  will  not  compel  specific  per- 
formance against  her  heirs.  Wynn  v. 
Louthan,  86  Va.  946,  11   S.   E.   878. 

Where  the  certificate  of  acknowl- 
edgment to  the    deed     of    a     married 


woman  in  1887  is  defective,  though  it 
may  not  pass  the  legal  title  to  the  land, 
the  deed  is  good  as  an  executory  con- 
tract, and  one  a  court  of  equity  will  en- 
force. Clinch  River  Veneer  Co.  v. 
Kurth,  90  Va.  737,  19  S.  E.  878. 

bb.    Acknowledgment  for  Recordation. 

A  contract  not  acknowledged  for 
recordation,  can  not  be  specifically  en- 
forced by  conveyance  of  the  land. 
Rosenour  v.  Rosenour,  47  W.  Va.  554, 
35  S.  E.  918;  Amick  v.  Ellis,  53  W.  Va. 
421,   44   S.   E.  257. 

A  written  contract  by  a  married 
woman  for  the  sale  of  her  land,  unless 
living  separate  and  apart  from  her  hus- 
band, can  not  be  specifically  enforced 
unless  acknowledged  by  her  before  an 
officer  authorized  to  take  such  acknowl- 
edgment. Her  husband  must  join  in 
the  contract.  "Even  a  written  con- 
tract, if  not  acknowledged  by  her,  can 
not  be  enforced;  much  less  an  oral  one. 
Moore  v.  Ligon,  22  W.  Va.  292;  Moore 
V.  Ligon,  30  W.  Va.  146,  3  S.  E.  572. 
The  reason  is  that  at  common  law  a 
married  woman  could  not  dispose  of 
her  land.  She  can  now  only  do  so  so 
far  as  statute  law  enables  her  to  do 
so;  and  only  in  precise  mode  in  which 
the  statute  authorizes  her  to  do  so." 
Rosenour  v.  Rosenou*",  47  W.  Va.  554, 
35   S.   E.  918,  920, 

(3)  Separate  Estate  of  Married 
Women. 

See  the  title  SEPARATE  ESTATt 
OF  MARRIED  WOMEN,  ante.  p.  146. 

Previous  to  the  act  of  April  4th,  1877, 
specific  performance  of  a  married 
woman's  contract  could  not  be  en- 
forced. After  that  date,  and  previous 
to  May  1st,  1888,  her  contract  could 
be  specifically  enforced  only  as  to  her 
separate  estate,  and  while  her  husband 
united  with  her.  But  since  May  1st, 
1888,  her  executory  contract  may  be 
specifically  enforced  under  the  rule  as 
to  specific  performance  generally.  Vir- 
ginia Coal,  etc.,  Co.  v.  Robertson,  88 
Va,  116,  13  S.  E.  350;  Nalle  v.  Parish, 
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98  Va.  130,  34  S.  E.  985;  Gentry  v.  Gen- 
try, 87  Va.  478,  12  S.  E.  966. 

In  1880  a  husband  and  wife  executed 
a  deed  conveying  her  separate  estate 
in  land.  The  certificate  of  acknowl- 
edgment was  defective  as  to  her.  The 
purchase  money  was  paid  and  posses- 
sion delivered.  Held,  the  deed  consti- 
tuted a  contract  whereof,  under  act  of 
April  4th,  1876,  specific  performance 
was  enforceable.  Virginia  Coal,  etc., 
Co.  V.  Robertson,  88  Va.  116,  13  S. 
E.  350. 

In  a  bill  for  specific  performance  of 
a  contract  for  the  delivery  of  shares  of 
stock,  the  fact  that  the  defendant  was 
a  married  woman  is  not  material  in 
West  Virginia,  since,  "by  our  married 
woman's  act,  which  went  into  operation 
in  1869  (see  Code,  ch.  66),  a  married 
woman  may  not  only  take  and  hold 
personal  property,  such  as  stocks,  but, 
being  such  a  stockholder,  she  may  vote 
the  same  in  any  organized  company; 
consequently  she  had  the  right  of  dis- 
position and  the  power  to  sell  or  con- 
tract to  sell."  Bumgardner  v,  Leavitt, 
35  W.  Va.  194,  13  S.  E.  67,  69. 

e.    Contracts    Made    by     or     through 
Others. 

(1)  In  General. 

A  person  owning  lands  may  au- 
thorize another  to  make  a  contract  for 
the  sale  thereof;  and  if  a  contract  be 
made  under  such  authority,  the  owner 
of  the  lands  may  be  charged  by  virtue 
of  the  contract,  provided  there  be  a 
memorandum  thereof  in  writing  signed 
by  the  person  authorized  to  make  it. 
Conaway  v.  Sweeney,  24  W.  Va.  643. 

(2)  Contracts    of    Sale    by    Personal 
Representatives. 

A  contract  for  the  sale  of  land,  pur- 
porting on  its  face  to  be  a  sale  by  an 
administrator,  can  not  be  specifically 
enforced,  because  an  administrator,  as 
such,  has  no  authority  to  make  a  sale 
of  his  intestate's  real  estate.  Litterall 
a/.  Jackson,  80  Va.  604. 

Appellate  Practice.--A  bill  filed  by 
administrators  for  the  purpose  of  en- 


forcing a  contract  made  by  them  for 
the  sale  of  their  decedent's  land  which 
fails  to  allege  their  authority  to  sell 
the  land,  and  to  which  the  heirs  of  the 
owner  are  not  made  parties,  is  bad  on 
demurrer.  But  if  the  purchaser  makes 
no  objection  to  these  defects,  and  an- 
swers, setting  up  a  defense  on  the 
merits,  he  can  not  make  the  objection 
for  the  first  time  in  this  court,  es- 
pecially when  it  appears  from  a  deed 
filed  as  an  escrow  with  the  bill  that 
the  heirs  authorized  the  sale,  were  par- 
ties to  the  contract  of  sale,  and  have 
made  a  deed  to  the  purchaser  with 
covenants  of  general  warranty  to  be 
delivered  to  him  when  all  the  purchase 
money  is  paid.  Matney  v.  Ratliff,  96- 
Va.  231,  31  S.   E.   512. 

(3)     Contracts    Made    ^y   or   through 
Agents. 
See    the    title    AGENCY,   vol.    1,    p. 
240. 

In  General. — When  specific  perform- 
ance is  sought  of  a  contract  made  with 
an  agent,  the  agency  must  be  estab- 
lished by  clear,  certain,  and  specific 
proof.  Equally  clear  and  satisfactory 
must  be  the  proof  of  the  ratification  by 
the  principal,  with  full  knowledge  of 
all  the  material  facts  of  the  unau- 
thorized contract  made  by  his  agents. 
Otherwise,  the  enforcement  of  the  con- 
tract would  be  inequitable,  and  equity 
will  not  decree  specific  performance 
when  it  would  be  inequitable  to  do  so, 
Halsey  v.  Monteiro,  92  Va.  581,  24  S. 
E.  258,  citing  Blair  v.  Sheridan,  86  Va. 
527,  10  S.  E.  414;  Simmons  v.  Kramer,. 
88  Va.  411,  13  S.  E.  902;  Stearns  v, 
Beckham,  31  Gratt.  379;  Averett  v, 
Lipscombe,  76  Va.  404;  Fishburne  v, 
Ferguson,  85  Va.  321,  7  S.  E.  361; 
Grizzle  v,  Sutherland,  88  Va.  584,  14 
S.  E.  332. 

A  contract  for  the  sale  of  land,  made 
through  a  duly  authorized  agent,  will 
be  specifically  enforced.  Waddill  v. 
Sebree,  88  Va.  1012,  14  S.  E.  849,  2» 
Am.  St.  Rep.  766. 

It  is   settled   that   in   a  case  where 
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plaintiff  sues  for  specific  execution  of 
a  purchase  of  land  alleged  to  have  been 
made  by  him  from  the  agent  of  the 
owner,  he  must  show,  by  evidence 
which  is  clear,  competent,  direct,  and 
satisfactory,  both  the  terms  of  the  con- 
tract and  the  authority  of  the  agent, 
or  a  ratification  by  the  principal.  Blair 
V,  Sheridan,  86  Va.  527,  10  S.  E.  414. 
"It  is  an  established  principle  that,  in 
cases  like  the  present,  to  entitle  the 
plaintiff  to  a  decree  for  specific  per- 
formance, the  proof  to  establish  the 
agency  must  be  clear,  certain  and  spe- 
cific. A  bare  preponderance  of  the  evi- 
dence, it  has  been  held,  is  not  suffi- 
cient; but  the  proof  must  be  so  clear 
and  distinct  that  a  fair  and  candid  per- 
son can  see,  without  hesitation,  that 
the  alleged  authority  was  given."  Sim« 
mons  V.  Kramer,  88  Va.  411,  13  S.  E. 
902. 

Nonappearance  of  Principal's  Name. 
— Defendant,  a  nonresident,  employed 
an  agent  to  negotiate  for  him  the  pur- 
chase of  certain  lots.  Agent  purchased 
them  in  his  own  name  for  the  defend- 
ant, on  terms  acquiesced  in  by  him,  in- 
cluding payment  of  $5,000  cash  to  be 
forfeited  in  case  of  default.  Defendant 
afterwards  refused  to  complete  pur- 
chase. Held,  in  suit  for  specific  per- 
formance, aided  by  attachment  in 
equity,  that  defendant  was  bound. 
Waddill  V,  Sebree,  88  Va.  1012,  14  S.  E. 
849,  29  S.   E.  766. 

Agent  Acting  for  Both  Parties.— A 
contract  for  the  sale  of  land  made  by 
an  agent  acting  for  both  parties  in  the 
transaction,  will  not  be  specifically  en- 
forced, unless  this  fraudulent  conduct 
on  the  part  of  the  agent  is  subse- 
quently ratified.  Wyeth  v.  Mahoney, 
32  Gratt.  645. 

A  contract  made  and  entered  into  by 
an  agent  in  opposition  to  the  interests 
of  his  principal,  enures  to  the  benefit 
of  the  latter,  and  can  not  be  enforced 
by  the  agent  in  opposition  to  the  in- 
terests of  his  principal,  because  of  the 
well-established  rule  that  an  agent  can 
not  make  himself  an  adverse  party  to 


his  principal.     Gibbons  v.  Jackson,   10 
Leigh  364. 
Real  Estate  Agents  or  Brokers. — As 

a  general  rule  a  court  of  equity  will 
not  decree  specific  performance  of  a 
contract  for  the  sale  of  land  made  by 
a  real  estate  agent  or  broker,  because 
such  agent  has  no  implied  authority  to 
bind  his  principal  by  sigrning  a  con- 
tract of  sale,  nor  has  he  such  au- 
thority to  fix  terms  of  sale,  time  of 
possession,  nor  the  covenants  to  be 
contained  in  the  deed.  Halsey  v.  Mon- 
teiro,  92  Va.  581,  24  S.  E.  258. 

Where  the  authority  of  a  real  estate 
agent,  extends  no  farther  than  finding 
a  purchaser,  and  does  not  extend  to 
making  a  sale,  a  court  of  equity  will 
not  decree  specific  execution  of  a  con- 
tract of  sale  made  by  such  agent. 
Simmons  v.  Kramer,  88  Va.  411,  13  S. 
E.  902. 

Officers  and  Agents  of  Private  Cor- 
porations.— Although  the  president  of 
a  corporation  may  not  be  authorized 
to  make  a  contract  for  the  sale  of  the 
corporate  land,  yet  such  contract  may 
be  specifically  enforced  against  the 
company  where  it  appears  that  it  ha*? 
with  full  knowledge  of  all  the  fact« 
ratified  the  contract.  West  Va.  Oil, 
etc.,  Co.  V.  Vinal,  14  W.  Va.  637. 

The    president    of    a    land    company 
signed  a  contract  for  the  purchase  of 
certain    real    estate,    without    authority 
from   the   board   of    directors    or     the 
charter  of   the   company,  but  the  pur- 
chase   was    reported    to    the    company, 
and   it    accepted    the    same,    capitalized 
the  land,  laid  off  lots,  sold  part  of  it? 
stock,  ratified  the  act  of  the  president 
in  selling  part  of  the  land,  offered  the 
rest  for  sale,  and   agreed   to  issue  its 
bonds  and  pay   for   the  land.    Held,  rati- 
fication   of    the    purchase,    though   the 
minutes  of  the  company  showing  these 
facts  were  not  signed.    "It  is  clear  that 
this    contract   in   writing   is   of  obliga- 
tion    upon     the     appellant     company. 
They    have    ratified    and    affirmed   the 
contract    in    question;    they    have   re- 
ceived   the   benefit   of   it,    and    appro 
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priated  the  proceeds  of  the  sale  of  a 
part  of  these  lands,  and  it  is  too  late 
for  them  to  seek  to  annul  the  agree- 
ment, and  have  the  same  rescinded. 
The  appellant  company  is  bound  by  its 
contract,  and  the  circuit  court  did  not 
err  in  decreeing  specific  performance  of 
the  same.  See  Kelly  v.  Board  of  Public 
Works,  75  Va.  263."  West  Salem  Lanci 
Co.  V.  Montgomery  Land  Co.,  89  Va. 
192,  15  S.   E.  524. 

Manner  of  Giving  Authority. — ^J., 
acting  as  agent  of  W.,  wrote  to  M. 
proposing  to  purchase  for  ,W.  a  certain 
tract  of  land  owned  by  M.  and  his  two 
brothers,  at  the  price  of  $12  an  acre; 
and  M.  replies  by  letter  to  J.,  accept- 
ing his  proposition.  These  letters  were 
enclosed  to  W.,  and  not  long  after  he 
wrote  to  J.,  saying  I  am  pleased  with 
your  new  purchase  at  twelve  dollars; 
and  have  again  to  thank  you  for  your 
kindness  and  attention  to  my  interest. 
Upon  bill  for  specific  execution  of  the 
contract  by  M.  and  his  brothers  against 
W.;  held,  the  contract  is  a  valid  con- 
tract, and  will  be  enforced  in  equity. 
It  was  not  necessary  that  J.  should  be 
authorized  in  writing  to  make  the  con- 
tract. Wyeth  V.  Mahoney,  32  Gratt. 
645. 

Ratification  »cf  Unauthorized  Con- 
tracts.— In  an  action  for  the  specific 
performance  of  a- contract  for  a  sale 
of  land,  the  sale  having  been  made  by 
an  attorney  in  fact,  a  denial  in  the  de- 
fendant's answer  that  the  attorney 
signed  plaintiff's  name,  and  fixed  his 
seal  to  the  agreement,  was  ever  his  at- 
torney in  fact,  with  power  to  sell  his 
lands,  will  be  unavailing,  where  it  ap- 
pears that  the  plaintiff  subsequently  ap- 
proved and  ratified  the  action  of  such 
attorney  in  making  the  sale.  Normait 
V,  Bennett,  32  VV.  Va.  614,  9  S.  E.  914. 

Proof  of  Agency  and  Ratification. — 
*'When  specific  performance  is  sought 
of  a  contract  made  with  an  agent,  the 
agency  must  be  established  by  clear, 
certain,  and  specific  proof.  Blair  v. 
Sheridan,  86  Va.  527;  and  Simmons  v. 
Kramer,  88  Va.  411.     Equally  clear  and 
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satisfactory  must  be  the  proof  of  the 
ratification  by  the  principal,  with  full 
knowledge  of  all  the  material  facts  of 
the  unauthorized  contract  made  by  his 
agents.  Otherwise,  the  enforcement  of 
the  contract  would  be  inequitable,  and 
equity  will  not  decree  specific  perform- 
ance when  it  would  be  inequitable  to 
do  so.  Waterman  on  Spec.  Per.  of 
Contracts,  §  6;  Stearns  v,  Beckham,  31 
Gratt.  379;  Averett  v.  Lipscombe,  76 
Va.  404;  Fishburne  v.  Ferguson,  85 
Va.  321,  7  S.  E.  361,  and  Grizzle  v, 
Sutherland,  88  Va.  584,  14  S.  E.  332." 
Halsey  v.  Monteiro,  92  Va.  581,  588, 
24  S.  E.  258. 

Specific  performance  will  not  be  de- 
creed, where  the  evidence  fails  to  estab- 
lish the  authority  of  the  agent  to  make 
the  sale  of  the  real  estate  in  contro- 
versy. Blair  v.  Sheridan,  86  Va.  527, 
10  S.  E.  414. 

Estoppel  to  Deny  Authority  of  Ag:nt. 
— If  the  owner  of  real  estate,  whether 
he  has  the  legal  title  in  him  or  not, 
permit  such  real  estate  to  be  sold,  in 
his  presence,  by  one  who  claims  he  has 
full  power  and  authority  to  dispose  of 
the  same,  it  thereby  becomes  his  duty 
to  assert  his  claim  then,  and  if  he  does 
not,  but  stands  by  and  permits  an  inno- 
scent  purchaser  to  buy  such  land,  he  is 
estopped  thereafter  from  claiming  such 
land  of  such  innocent  purchaser  on  the 
ground  that  the  person  of  whom  he 
purchased  had  no  authority  to  sell  such 
land.  In  such  case  a  court  of  equity 
would  compel  such  owner  of  the  land, 
or  the  person  having  really  the  au- 
thority to  convey  it,  to  vest  the  legal 
title  of  such  land  in  such  innocent  pur- 
chaser who  had  paid  the  full  price  of 
the  land  according  to  the  terms  of  his 
purchase.  Stone  v.  Tyree,  30  W.  Va. 
687,   5    S.    E.    878. 

f.    Cotenants  and  Coparceners. 

General  Rules. — A  contract  for  the 
sale  of  joint  estates  must  be  made  with 
the  authority  of  all  the  joint  owners, 
and  must  be  signed  by  all.  Wyeth  v. 
Mahoney,    32    Gratt.    645;    Kemper    v. 
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Ewing,  25  Gratt.  427,  429;  McKee  v. 
Barley,  11  Gratt.  340. 

An  agreement  between  two  of  sev- 
eral joint  owners  of  a  tract  of  land, 
without  authority  from  the  others  to 
sell  the  joint  property,  not  signed  by 
nor  ratified  by  such  nonconsenting 
owners,  was  not  binding  on  them,  and 
will  not  be  specifically  enforced  against 
them  at  the  suit  of  the  vendee.  Kemper 
V,  Ewing,  25   Gratt.  427. 

Although  one  of  several  joint  own- 
ers of  a  tract  of  land  does  not  au- 
thorize nor  sign  a  contract  of  sale  made 
by  the  others,  yet  if  he  has  an  inter- 
view with  the  vendee,  and  signs  the 
contract,  the  vendor  has  a  right  to  sup- 
pose that  such  nonconsenting  joint 
owner  knew  what  had  been  done,  and 
it  is  his  negligence  if  he  did  not  know, 
and  he  is  therefore  bound  to  carry  out 
the  contract.  Kemper  v,  Ewing,  25 
Gratt.  427. 

Where  two  of  several  joint  owners 
of  a  tract  of  land,  agree  to  sell  the  same 
without  the  authority  of  the  others, 
but  under  the  supposition  that  they  will 
consent  to  and  ratify  the  same,  but  they 
subsequently  refuse  to  sign  the  con- 
tract or  concur  in  the  sale,  it  was  held, 
that  the  two  making  the  agreement 
were  nevertheless  bound,  and  that  it 
was  the  privilege  of  the  vendee  to  take 
their  portion  of  the  land,  or  to  give  it 
up  and  receive  back  the  purchase 
money  he  had  paid.  Kemper  v.  Ewing, 
25  Gratt.  427. 

lUustrat^e  Cases. — ^J.,  acting  as 
agent  of  W.,  wrote  to  M.,  proposing  to 
purchase  for  W.,  a  certain  tract  of 
land  owned  by  M.  and  his  two  broth- 
ers, at  the  price  of  $12  an  acre;  and 
M.  replies  by  letter  to  J.,  accepting  his 
proposition.  These  letters  were  en- 
closed to  W.,  and  not  long  after  he 
wrote  to  J.,  I  am  pleased  with  your 
new  purchase  at  twelve  dollars;  and 
have  again  to  thank  you  for  your  kind- 
ness and  attention  to  my  interest. 
Upon  bill  for  specific  execution  of  the 
contract  M.  and  his  brothers  against 
W.      Held,    though    the    contract    was 


made  with  M.,  yet  as  he  had  been  au- 
thorized by  his  brothers*  cotenants  to 
sell  the  land,  and  they  unite  in  the  bill, 
the  contract  will  be  enforced.  Wyeth 
V.   Mahoney,  32   Gratt.  645. 

The  wife  being  one  of  three  equal 
joint  owners  of  the  lind,  and  they  and 
the  husband  having  united  in  the  sale, 
though  the  husband  and  wife  will  not 
be  compelled  to  execute  the  contract  On 
their  part,  the  other  two  joint  owners 
will  be  compelled  to  convey  their  un- 
divided interests,  upon  the  payment  by 
the  vendee  of  their  shares  of  the  pur- 
chase money.  The  case  distinguished 
from  Bailey  v.  James,  11  Gratt.  468,  62 
Am.  Dec.  659;  Clarke  v.  Reins,  12 
Gratt.  98. 

One  of  two  coparceners  contracts  to 
sell  a  small  part  of  a  tract  of  land, 
professing  to  act  for  both,  though 
without  authority,  and  the  other  co- 
parcener does  not  consent  to  the  sale. 
Both  coparceners  afterwards  convey 
the  whole  tract  to  a  grantee  having 
full  notice  of  the  agreement.  The  land 
sold  is  but  a  small  part  either  in  quan- 
tity or  value  of  one  moiety  of  the  tract. 
Held,  that  the  grantee  will  be  compelled 
to  perform  the  agreement.  McKee  v. 
Barley,  11  Gratt.  340;  Evans  v.  Kings- 
berry,  2  Rand.  120,  131,  14  Am.  Dec. 
779,  and  Jackson  v.  Ligon,  3  Leigh 
161,  are  cited  in  Creigh  v.  Boggs,  19 
W.  Va.  240,  252,  as  authorizing  the 
proposition  that,  if  the  purchaser  can 
get  substantially  what  he  contracted 
for,  the  agreement  will  generally  be 
enforced  at  the  suit  of  the  vendor. 

17.   Proof  of  Contract. 

Terms  of  Contract  Must  Be  Clearly 
Proven. — The  contract,  to  be  specifi- 
cally enforced,  must  not  only  be  cer- 
tain and  definite  in  its  terms  and  in  all 
its  parts,  equitable  and  free  from  fraud, 
misapprehension  or  mistake,  but  its 
terms  or  provisions  must  be  clearly  and 
distinctly  proved.  If  this  be  not  done, 
equity  will  not  exercise  its  extraordinary 
jurisdiction  to  enforce  it.  Rockecharlic 
V.  Rockecharlie,  2  Va.  Dec.  582;  Darl- 
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ing  V.  Gumming,  92  Va.  521,  23  S.  E. 
880;  Pennybacker  v.  Maupin,  96  Va, 
461,  31  S.  E.  607;  Haskin  v.  Agricul- 
tural Fire  Ins.  Co.,  78  Va.  700;  Shenan- 
doah Val.  R.  Co.  V.  Lewis,  76  Va.  833, 
12  Am.  &  Eng.  R.  Cas.  305;  McComas 
V.  Easley,  21  Gratt.  23;  Pigg  v.  Gorder, 
12  Leigh  69;  Anthony  v.  Leftwich,  3 
Rand.  238;  Ghilhowie  Iron  Co.  v. 
Gardiner,  79  Va,  305;  Dunsmore  v. 
Lyle,  87  Va.  391,  393,  12  S.  E.  610. 

In  a  suit  for  the  specific  perform- 
ance of  a  contract  the  burden  is  on  the 
plaintiff  who  alleges  its  existence,  to 
prove  the  same  by  clear  and  distinct 
evidence.  Rockecharlie  v.  Rocke- 
charlie,  2  Va.  Dec.  582;  McGulley  v. 
McLean,  48  W.  Va.  625,  37  S.  E.  559; 
Augsburg  Land,  etc.,  Go.  v.  Pepper,  95 
Va.  92,   27   S.   E.   807. 

In  Patrick  v.  Horton,  3  W.  Va.  23, 
it  was  held,  that,  "to  enable  a  court  to 
enforce  a  specific  contract  for  the  sale 
of  real  estate  the  contract  must  be  es- 
tablished by  competent  proof,  to  be 
clear,  definite  and  unequivocal  in  all 
its  terms.  Not  only  so  but,  the  con- 
tract proved  must  be  the  contract 
charged  in  the  bill."  See  also,  Story, 
Eq.  Juris.,  §  764;  Pigg  v.  Gorder,  12 
Leigh  69;  Anthony  v.  Leftwich,  3 
Rand.  238;  Gillaspie  v.  James,  48  W. 
Va.  284,  286,  37  S.  E.  598. 

And  where  the  evidence  is  not  only 
unsatisfactory  and  insufficient,  but  the 
agreement  is  one  the  defendant  was 
unlikely  to  make,  the  bill  should  be 
dismissed.  Rockecharlie  v.  Rocke- 
charlie, 2  Va.   Dec.   582. 

If  the  evidence  is  conflicting,  and  it 
is  not  clear  that  a  contract  was  in  fact 
made,  a  bill  for  specific  performance 
will  be  dismissed.  Haskin  v.  Agricul- 
tural Fire  Ins.  Co.,  78  Va.  700. 

Proof  of  the  contract  may  be  by 
parol,  but  it  must  be  full  and  clear. 
And  proof  of  a  mere  offer  on  the  one 
hand,  without  acceptance  on  the  other, 
or  of  an  incomplete  contract  that  is, 
•where  nothing  is  left  open  for  future 
adjustment,  either  as  to  the  amount  of 
the  risk,  between  them  to  be  paid,  or 


the  duration  of  the  risk,  no  contract  or 
obligation  exists.  Haskin  v.  Agricul- 
tural Fire  Ins.     Co.,  78  Va.  700. 

Repetition  of  Oral  Statements.— In 
Jarrett  v.  Johnson,  11  Gratt.  327,  there 
was  a  joint  purchase  of  land  by  two, 
to  whom  it  is  conveyed.  One  of  the 
purchasers  made  a  conditional  con- 
tract for  the  purchase  of  the  land,  the 
other  attempted  to  prove  an  agreement 
between  them  for  an  unequal  division 
of  the  land.  It  was  held,  in  a  suit  to 
specifically  enforce  this  agreement, 
that  evidence  of  the  mere  repetition  of 
oral  statements  is  insufficient  to  prove 
it.  "Which  kind  of  evidence,  as  has 
been  well  said,  'is  subject  to  much  im- 
perfection and  mistake;  the  party  him- 
self either  being  misinformed,  or  not 
having  clearly  expressed  his  own 
meaning,  or  the  witness  having  misun- 
derstood him.  It  frequently  happens 
also  that  the  witness,  by  unintentionally 
altering  a  few  of  the  expressions 
really  used,  gives  an  effect  to  the  state- 
ment completely  at  variance  with  what 
the  party  actually  did  say.'  Greenl.  on 
Evi.,  §  200." 

Lost  Instruments. — ^Where  a  vendee 
claiming  specific  execution  of  a  con- 
tract for  the  sale  of  lands,  proves  that 
there  was  a  contract,  but  does  not 
prove  the  terms  of  it,  the  instrument 
being  alleged  to  be  lost,  and  the  heir 
and  devisee  of  the  vendor,  by  deed, 
which  does  not  pass  the  title,  acknowl- 
edges that  the  vendee  is  entitled  to  the 
land,  this  is  enough  to  show  his  right 
to  specific  execution,  in  a  contest  be- 
tween the  vendee  and  third  persons. 
Allen  V.  Smith,  1  Leigh  231. 

Contract  to  Insure. — P.,  a  solicitor 
empowered  only  to  solicit  risks,  and 
receive  and  transmit  to  company  appli- 
cations and  premiums  for  insurance, 
conversed,  December  10th,  1879,  with 
H.  about  insuring  H.'s  barn  and  pea- 
nuts; but  no  application  in  writing  was 
then  made,  H.  not  then  having  the 
money  to  pay  the  premium,  and  P. 
made  no  report  to  company.  Nothing 
was    done    till    December     23d,    1879, 
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when  H.  and  P.  again  met,  and  H., 
concealing  the  fact  that  the  barn  and 
peanuts  had  been  destroyed  the  day 
before,  made  his  written  application 
and  paid  the  premiums,  and  report 
was  then  made  to  company,  which,  in 
ignorance  that  the  loss  had  already 
occurred,  issued  the  policies  and  for- 
warded them  to  P.,  with  instructions 
not  to  deliver  them  until  explanation 
was  made  about  an  engine  near  the 
barn.  Before  explanation,  company, 
informed  of  the  loss,  withdrew  the  pol- 
icies. On  bill  by  H.  for  specific  per- 
formance, held,  whether  P.  had  au- 
thority to  make  the  contract  stated  in 
the  bill,  or  not,  such  contract  was  not 
established  by  the  proof,  and  the  bilt 
was  properly  dismissed.  Haskin  v. 
Agricultural  Fire  Ins.  Co.,  78  Va. 
700. 

Right  of  Way  Contract.— In  a  suit 
by  a  railroad  company*  to  compel  spe- 
cific performance  of  a  contract  to  con- 
vey a  right  of  way  over  defendant's 
farm,  defendant  testified  that  the  con- 
tract exhibited  with  plaintiff's  bill  was 
not  a  true  copy  of  that  actually  made, 
in  that  it  had  reference  to  a  latter  sur- 
vey, wherein  the  right  of  way  to  be 
granted  was  fixed  in  the  original  by  a 
former  one,  which,  by  his  own  testi- 
mony, consisted  merely  in  the  engi- 
neers walking  over  the  land,  and  sug- 
gesting a  line,  which  defendant  marked 
on  the  fence  with  his  knife.  Plaintiff's 
engineer  testified  that  but  one  survey 
was  made,  which  was  that  specified  in 
the  contract  exhibited  by  plaintiff,  and 
that,  after  defendant  had  examined  the 
survey,  he  signed  a  contract  of  which 
by  the  testimony  of  the  notary  who 
acknowledged  it  and  the  clerk  who 
copied  it,  the  contract  exhibited  by  the 
plaintiff  was  a  literal  copy.  It  was 
further  proved  that  the  original  con- 
tract had  been  lost  after  it  was  copied. 
The  court  held,  upon  the  above  facts, 
that  the  correctness  of  the  contract  ex- 
hibited by  the  plaintiff  was  sufficiently 
shown,  and  that  specific  performance 
should    be    decreed    according    to    its 


terms.     Ohio    River   R.    Co.   v.   Schon, 
33  W.  Va.  559,  11  S.  E.  18. 

Proof  of  Contract  by  Agent— It  is 
settled  that  in  a  case  where  the  plain- 
tiff sues  for  specific  execution  of  the 
purchase  of  land  alleged  to  have  been 
made  from  the  agent  of  the  owner,  he 
must  show,  by  evidence  which  is  clear, 
competent,  direct  and  satisfactory. 
'  both  the  terms  of  the  contract  and  the 
'  authority  of  the  agent,  or  a  ratifica- 
tion of  the  principal.  Simmons  v. 
Kramer,  88  Va.  411,  13  S.  E.  902;  Blair 
7'.  Sheridan,  86  Va.  527,  10  S.  E.  414. 
Proof  of  Gift  of  Land  Held  Insuffi- 
cient.— An  agreement  by  a  decedent  to 
give  to  the  plaintiff,  a  negress,  and  his 
natural  child,  $10,000  and  20  acres  of 
land,  in  consideration  that  the  plaintiff 
should  keep  house  for  him  during  his 
life,  is  not  sufficiently  shown  by  the 
testimony  of  the  plaintiff,  corroborated 
by  that  of  two  negro  witnesses  to  the 
alleged  agreement,  who  at  the  time  of 
the  agreement  were  only  thirteen  and 
fifteen  years  old,  and  by  the  testimony 
of  a  negro,  that  the  decedent,  when  he 
returned  with  plaintiff  told  him  of  the 
agreement;  where  the  other  evidence 
showed  that  the  decedent  paid  regular 
wages  to  the  plaintiff  while  she  worked 
for  him;  that  the  plaintiff  during  the 
twenty-three  years  she  lived  with  de- 
cedent, never  mentioned  the  agreement 
to  any  one,  and  that  after  decedent's 
death  she  spoke  of  her  luck  in  having 
received  from  decedent,  before  his 
death,  a  deed  to  a  small  house  and  lot. 
as  otherwise  she  would  have  received 
nothing;  and  that  a  negro  man  and 
woman  who  were  present  at  the  time 
of  the  alleged  agreement,  and  who 
were  shown  to  have  been  of  good  char- 
acter, were  nut  called  as  witnesses. 
Hannah  v.  Woodson,  2  Va.  Dec.  442. 

C.    PERFORMANCE     OF    CONDI- 
TIONS. . 

See  the  title  CONTRACTS,  vol.  3, 
p.  419. 
1.  In  General. 

"When  a  contract  depends  on  a  con- 
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dition  precedent;  or  in  other  words, 
where  the  intention  of  the  parties  is 
that  no  right  shall  vest  until  certain 
prescribed  acts  are  done  or  omitted,  or 
unless  certain  prescribed  acts  are  done 
or  omitted  before  a  specified  time,  then 
equity  will  not  relieve  against  a  breach 
of  such  precedent  condition,  for  no 
court  has  power  to  make  a  new  con- 
tract for  the  parties  wiiich  shall  con- 
fer rights  where  no  rights  originally 
existed.  But  if  a  contract  contains  a 
condition  subsequent,  or,  in  other 
words,  if  the  intention  of  the  parties  is 
that  the  rights  under  the  agreement 
shall  vest  at  once  upon  its  conclusion — 
subject  to  be  defeated  or  ended  upon 
the  nonperformance  of  the  provision 
which  constitutes  the  subsequent  con- 
dition— or  its  nonperformance  at  or 
before  a  specified  day — then  equity,  by 
virtue  of  its  jurisdiction  over  penalties 
and  forfeitures,  has  power  to  relieve 
the  defaulting  party  from  the  loss  or 
forfeiture  caused  by  his  breach  of  this 
subsequent  condition.  This  power  of 
relief  would  even  more  certainly  exist 
when  the  breach  was  a  failure,  not  to 
do  the  thing  at  all,  but  merely  to  do 
it  at  or  within  a  specified  time.  It  is, 
therefore,  held,  in  a  great  number  of 
cases,  that  the  forfeiture  provided  for 
by  such  a  clause  as  the  one  described 
above,  on  failure  of  the  party,  to  fullfil 
at  the  proper  time,  unless  such  failure 
is  intentional,  or  causes  an  injury  to 
the  other  party  which  can  not  be  com- 
pensated, will  be  disregarded  and  set 
aside  in  equity;  and  the  defaulting 
party,  performing,  or  being  ready  and 
willing  to  perform,  at  a  subsequent 
time,  will  be  allowed  to  enforce  the 
contract  notwithstanding  delay.  In 
short,  the  general  doctrine  is  applied 
in  the  face  of  such  express  provision 
declaring  the  contract  ended  in  case 
of  nonfulfillment  of  its  terms  at  the 
appointed  day,  unless  the  agreement  is 
so  worded  that  a  compliance  with  these 
terms  at  the  prescribed  time  is  made 
a  condition  precedent  to  the  vesting  of 
any   rights."     "Where   the   clause  pro- 


vides for  a  forfeiture  upon  the  non- 
payment of  the  purchase  price  at  the 
time  stipulated,  and  is,  therefore,  in- 
tended to  secure  punctuality  in  pay- 
ment, it  has  been  regarded  as  almost 
a  matter  of  course  for  equity  to  disre- 
gard it,  and  permit  a  subsequent  pay- 
ment, since  interest  is  treated  as  a  suffi- 
cient compensation  for  delay.  But 
even  here  the  delay  must  not  be  will- 
ful, nor  the  delay  unreasonable."  Pom- 
eroy.  Specif.  Perform.,  §§  379,  380; 
Waterman,  Specif.  Perform.,  §  437. 
Wheeling  Creek  Gas,  etc.,  Co.  v.  Elder, 
'54   W.  Va.  335,  340,  46   S.   E.   357. 

2.  Conditions  Precedent. 

A  condition  precedent  must  be 
strictly,  literally  and  punctually  per- 
formed, to  entitle  the  complainant  to 
a  decree  for  specific  performance. 
KeflFer  v.  Grayson,  76  Va.  517,  44  Am. 
Rep.  171;  McCully  v.  McLean,  48  W. 
Va.  625,  37  S.   E.  559. 

In  1851  J.  marries  and  brings  his 
wife  to  the  house  of  his  father,  E.;  and 
he  lives  there  for  years,  under  an  un- 
derstanding or  agreement  with  E., 
that  E.  will  leave  him  the  land  by  his 
'  will  upon  conditions  that  J.  will  sup- 
port E.  and  his  wife  during  their  lives. 
J.  lives  on  the  land  which  he  cultivates, 
and  he  supports  E.  and  his  wife  until 
1863,  when  he  goes  into  the  army,  and 
dies  in  1865.  After  J.  went  into  the 
army  his  widow  and  E.  and  wife  do  not 
agree,  and  E.  and  wife  leave  the  place, 
and  arc  supported  by  another  son  of 
E.  until  the  death  of  E.  in  1868,  when 
!  he  gives  the  land  to  his  son.  except 
:  fifty  acres  which  he  had  previously 
'  given  to  J.'s  widow  and  children. 
■  Held,  the  court  will  not  decree  spe- 
cific execution  of  the  agreement  be- 
tween J.  and  K.  "The  courts  never 
dispense  with  conditions  precedent, 
because  in  such  case  the  estate  does 
not  vest  until  the  condition  is  per- 
formed. When  the  party  seeking  per- 
formance, is  himself  in  default,  whether 
he  can  have  it  depends  in  a  great 
measure  upon  how  far  the  default  goes 
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to  the  essence  of  the  contract."     Cox 
v.   Cox,   26   Gratt.   305,  309. 

Dependent  and  Independent  Cove- 
nants.— S.  filed  a  bill  in  equity  which 
alleges  a  written  contract  made  by  S. 
and  W.  for  the  sale  of  certain  land  by 
W.  to  S.  for  the  sum  of  $125.00,  to  be 
paid  in  three  months  from  the  date  of 
said  purchase,  for  which  he,  S.,  exe- 
cuted to  said  W.  his  note  payable  in 
said  three  months,  and  W.  bound  him- 
self to  convey  the  said  land  to  S.  by 
"quitclaim"  deed  "as  soon  as  possible;" 
that  W.  has  failed  to  perform  the  re- 
quirements of  the  contract  and  convey 
said  lands  to  S.;  that  S.  had  been  ready* 
and  willing  at  all  times  to  pay  the 
note,  and  now  tenders  with  his  bill  the 
amount  of  said  note,  which  he  requests 
the  court  to  place  in  the  hands  of  a  re- 
ceiver, to  be  held  subject  to  the  order 
of  the  court,  and  prays  that  the  court 
require  said  W.  to  execute  specifically 
the  contract,  and  upon  the  failure  of 
W.  to  do  so  within  the  time  prescribed 
by  the  court,  that  then  a  commissioner 
execute  a  deed  in  accordance  with  said 
contract;  but  said  bill  does  not  allege 
a«y  tender  of  the  purchase  money  by 
S.  to  W.,  or  any  demand  made  for  the 
deed  at  any  time  before  the  commence- 
ment of  the  suit.  W.  demurred  to  the 
bill  which  was  overruled,  and  then  an- 
swered the  bill,  admitting  the  contract 
as  alleged  in  the  bill,  and  avers  that 
he  will  make  the  deed  as  soon  as  pos- 
sible after  said  money  is  paid;  and 
further  charges  that  the  money  has 
not  been  paid  or  tendered  to  him. 
Held,  S.  files  his  bill  after  the  pur- 
chase money  was  due,  and  therein  pro- 
fesses to  tender  the  purchase  money  in 
court  and  demands  the  deed;  and  W. 
in  his  answer  does  not  deny  his  ability 
to  make  the  deed,  but  merely  asserts 
that  he  did  not  make  and  tender  the 
deed  because  the  purchase  money  had 
not  been  paid  or  even  offered  to.  If 
S.  did  in  fact  make  tender  of  the 
meney  with  his  bill  then,  under  the 
pleadings  in  the  cause,  it  was  the  duty 
of  tbe  court  to  direct  W.  to  make  the 


deed  within  a  reasonable  time,  and 
upon  his  failure  so  to  do,  to  direct  a 
commissioner  to  make  the  deed  to  S., 
but  the  court  should  have  further  de- 
creed the  payment  of  the  money,  ten- 
dered in  court  by  the  bill,  to  have 
made  to  W.  upon  the  filing  of  the  deed 
in  the  cause.  Snodgrass  v.  Wolf,  il 
W.  Va.  158. 

Relief  in  Equity.— There  is  no  lack 
of  power  in  a  court  of  equity  to  grant 
relief  against  the  failure  to  .perform 
punctually  conditions  precedent,  when 
time  is  not  of  the  essence  of  the  con- 
tract, and  compensation  can  be  made. 
Selden  v.  Camp,  95  Va.  527,  531,  28  S. 
E.  877. 

3.  Conditions  Subsequent. 

Every  bill  for  the  specific  execution 
of  a  contract  is  an  application  to  the 
sound  discretion  of  the  court.  It  is  not 
a  case  requiring  the  interposition  of 
the  court  ex  debito  justitiae,  but  rests 
in  their  discretion  upon  all  the  circum- 
stances. He  who  seeks  the  exercise  of 
this  extraordinary  jurisdiction  must 
show  a  contract  certain  and  definite  in 
its  terms:  that  he  himself  is  in  no  de- 
fault, but  has  performed  his  part  of 
the  agreement;  or  in  the  language  of 
the  judges,  that  he  is  "ready,  desirous, 
prompt  and  eager"  to  do  so.  If  the 
contract  is  conditional  it  must  be 
shown  that  the  conditions  have  been 
complied  with.  When  the  condition  is 
subsequent  and  becomes  impossible  of 
performance,  equity  will  sometimes  re- 
lieve upon  compensation  being  made. 
Cox  V.  Cox,  26  Gratt.  305,  308. 

4.  Covenants  Dependent  or  Independ- 

ent. 
In  General. — Certainly,  a  party  seek- 
ing the  aid  of  a  court  of  equity  to  com- 
pel another  to  perform  his  contract, 
ought  to  show  himself  prompt  and 
ready  and  willing  to  perform  the  con- 
tract on  his  part,  and  if  performance 
by  him  is  a  condition  precedent  to  the 
right  to  demand  performance  of  the 
other,  he  ought  to  show  such  perform- 
ance, or  at  least  a  tender  of  it.    It  is 
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often  very  difficult  to  determine 
whether  covenants  are  dependent  or  in- 
dependent, and  to  arrive  at  just  and 
satisfactory  conclusions  by  applying 
the  rules  of  construction  in  such  cases. 
There  is,  perhaps,  no  branch  of  the 
law,  says  Judge  Daniel  in  Roach  v. 
Dickinsons,  9  Gratt.  154,  in  which  is 
to  be  found  a  larger  number  of  de- 
cisions or  a  greater  apparent  conflict 
of  authorities  than  that  in  which  the 
effort  has  been  made  to  define  the  de- 
pendence and  independence  of  cove- 
nants, and  to  designate  the  class  to 
which  any  given  case  in  dispute  is  to 
be  referred.  The  great  effort,  how- 
ever, in  the  more  recent  decisions  has 
been  to  discard,  as  far  as  possible,  all 
rules  of  construction  founded  on  nice 
and  artificial  reasoning,  and  to  make 
the  meaning  and  intention  of  the  par- 
ties, collected  from  all  the  parts  of 
the  instrument  rather  than  from  a  few 
technical  expressions,  the  guide  in  de- 
termining the  character  and  force  of 
their  respective  undertakings.  Ayres 
V.   Robins,  30   Gratt.  105,  116. 

Dependent  Covenants. — In  the  case 
of  dependent  covenants  to  be  per- 
formed contemporaneously,  neither 
party  is  required  to  perform  unless  the 
other  does.  Steenrod  v.  Wheeling,  etc., 
R.  Co.,  27  W.  Va.  1,  14;  Wheeling 
Creek  Gas,  etc.,  Co.  v.  Elder,  54  W. 
Va.  335,  46  S.  E.  357. 

On  the  31st  of  July,  1866,  R.  and  A. 
enter  into  a  contract  by  which  R.  sells 
to  A.  a  tract  of  land  on  Cherrystone 
creek,  and  covenants  that  by  the  1st  of 
January,  1867,  he  will  convey  the  land 
to  A.  by  deed,  with  general  warranty  at 
the  cost  of  the  vendee  by  proper  deed 
tendered  by  A.,  and  will  deliver  pos- 
session free  of  incumbrance.  And  A. 
covenants  to  pay  to  R.  $9,000,  of  which 
$5,000  by  the  1st  of  January,  1867,  and 
sooner  if  R.  shall  have  made  the  con- 
veyance and  delivered  possession,  and 
for  the  balance  in  one  and  two  years, 
with  lien  on  the  land  from  the  day  the 
conveyance  is  made  and  possession 
given.      And    R.    covenanted    that    he 


would  on  or  before  the  1st  of  May, 
1867,  remove  or  cause  to  be  removed 
the  stakes  marking  the  oyster  grounds 
of  S.  and  D.,  so  that  these  grounds 
shall  be  left  unencumbered  by  the 
latter,  and  remain  to  the  use  of  A.  A 
was  put  into  possession  and  paid  the 
$5,000  and  the  first  and  a  part  of  the 
second  deferred  payments;  but  had  not 
tendered  to  R.  a  deed  to  be  executed. 
In  October,  1870,  R..  files  his  bill  for 
the  specific  performance  of  the  con- 
tract, and  averring  his  performance  or 
willingness  to  perform,  A.  answers 
and  says  that  R.  has  not  complied  with 
his  covenant  to  remove  the  stakes  of 
S.  and  D.,  whereby  he  lost  an  impor- 
tant part  of  his  inducement  to  pur- 
chase the  land,  and  that  the  damage 
thus  sustained  was  fully  equal  to  the 
balance  of  the  purchase  money  un- 
paid, and  without  asking  for  a  rescis- 
sion of  the  contract,  claimed  an  abate- 
ment of  the  price.  Held,  the  cove- 
nants to  pay  the  two  deferred  pay- 
ments and  to  remove  the  stakes  of  S. 
and  D.  were  dependent;  and  R.  not 
having  removed  them,  A.  is  entitled  to 
have  an  abatement  from  the  purchase 
money  to  the  extent  of  the  damage  he 
has  sustained  by  this  failure  of  R.  to 
execute  his  covenant.  Ayres  v.  Robins, 
30  Gratt.  105. 

5.  Damages. 

An  issue  to  the  jury  is  the  proper 
mode  of  ascertaining  the  damages  suf- 
fered by  a  vendee  for  failure  of  a 
vendor  to  perform  his  covenants. 
Ayres  v.  Robins,  30  Gratt.  105. 

D.      CONSTRUCTION      OF      CON- 
TRACT. 

See  the  title  CONTRACTS,  vol.  3, 
p.  395, 

General  Rules. — "Where  there  is  a 
written  agreement,  the  whole  sense  of 
the  parties  is  presumed  to  have  been 
comprised  therein,  and  it  would  be 
dangerous  to  make  any  addition  in 
cases  where  there  does  not  appear  any 
fraud  in  leaving  out  anything.  This 
is  a  general  rule.     (5  Co.  68,  1  Fonb 
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200.)  But  the  parties  to  this  instru- 
ment have  taken  uncommon  pains  to 
manifest  their  full  sense  of  the  bargain, 
as  expressed  in  the  original  articles  of 
agreement,  by  that  clause  which  pro- 
fesses to  avoid  every  opening  for  after 
construction,  and  render  their  meaning 
as  explicit  as  possible.  If,  then,  the 
agreement  thus  concluded  and  ex- 
plained can  admit  of  a  satisfactory  ex- 
planation, we  are  bound  to  give  it  that, 
and  that  only  which  the  words  will 
bear."  Long  v,  Colston,  1  Hen.  &  M. 
110.  121. 

A  court  of  equity,  in  decreeing  spe- 
cific performance,  will  judge  of  the 
contract  as  matters  stood  at  the  time 
of  entering  into  it.  Nelson  v.  Har- 
wood,  3   Call  394,  407. 

Necessity  for  Construction. — Where 
a  decree  has  been  rendered  in  the  cir- 
cuit court  for  a  certain  sum,  and  the 
plaintiff,  not  satisfied  therewith,  ob- 
tains an  appeal  to  this  court,  where 
the  decree  is  affirmed,  and  four  parties 
interested  therein  employ  an  addi- 
tional attorney  to  obtain  a  rehearing 
of  said  cause,  and,  in  the  event  the 
same  is  reversed,  and  further  prose- 
cuted, agree  to  pay  him  one  thousand 
dollars  certain,  and  a  contingent  fee 
of  five  per  cent,  on  the  net  recovery  in 
excess  of  the  decree  rendered  in  the 
circuit  court,  said  fees  to  be  paid  pro 
rata  by  said  four  parties,  said  contract 
is  unambiguous,  needs  no  construc- 
tion, and  is  enforceable  against  each  of 
said  four  parties.  Camden  v.  McCoy, 
48  W.  Va.  377,  37  S.   E.  637. 

Several  Contracts  Construed  To- 
gether.— Upon  an  agreement  to  sell  to 
three  joint  purchasers  land  and  certain 
personal  chattels  then  upon  it,  for  a 
sum  in  gross,  to  be  paid  when  the 
vendor  shall  have  made  a  deed  of  the 
land  and  a  bill  of  sale  of  the  personal 
effects,  and  that  the  purchase  money 
shall  be  paid  in  equal  installments  at 
future  days  appointed,  vendor,  without 
making  such  conveyances,  delivers  pos- 
session of  both  the  real  and  personal 
subject  to  the  vendees.    About  the  time 


when  first  installment  falls  due,  two 
of  the  joint  purchasers,  by  agreement 
of  the  other  and  of  vendor,  are  dis- 
charged from  the  contract;  and  by 
new  agreement  between  vendor  and 
the  third  purchaser,  he  becomes  sole 
purchaser  of  same  subject,  for  same 
price,  with  no  other  variance  but  that 
vendor  gives  further  indulgence  for  the 
first  installment;  and  then  vendor 
agrees  to  make  conveyances  of  the 
property  to  the  now  sole  purchaser, 
whenever  he  shall  make  such  pay- 
ments as  they  shall  agree  upon;  two 
months  further  indulgence  is  given  for 
the  payment  of  first  installment;  pur- 
chaser continues  in  possession  of  the 
real  and  personal  property;  but  vendor 
makes  no  conveyance.  Held,  in  exe- 
cuting the  second  contract,  the  first 
agreement  is  to  be  resorted  to  for  as- 
certaining the  date  from  which  the 
first  installment  is  to  bear  interest. 
I  Clarke  v.  Curtis,  11  Leigh  559,  37  Am. 
I  Dec.  625. 

I      As  Soon  as  Possible.— S.  filed  a  bill 
,  in  equity  which  alleges  a  written  con- 
j  tract  made  by  S.  and  W.  for  the  sale 
I  of   certain   land   by    W.    to   S.   for   the 
sum    of    $125.00,    to    be    paid    in    three 
i  months  from  the  date  of  said  purchase, 
I  for  which  he,  S.,  executed  to  said  W. 
his  note  payable  in  said  three  months. 
I  and   W.   bound   himself   to   convey   the 
said  land  to  S.  by  "quitclaim"  deed  "as 
soon   as    possible;"    that    W.    failed   to 
perform   the  requirements  of  the  con- 
tract and  convey  said  lands  to  S.;  that 
S.   had   been   ready   and   willing  at  all 
times  to  pay  the  note,  and  now  tenders 
with   his   bill   the  amount  of  his  note, 
which   he   requests   the   court   to  place 
in  the  hands  of  a  receiver,  to  be  held 
subject  to  the  order  of  the  court,  and 
prays   that   the   court   require   said  W 
to  execute  specifically  the  contract  and 
upon  the  failure  of  W.  to  do  so  within 
the  time  prescribed  by  the  court,  that 
then    a    commissioner   execute   a   deed 
in  accordance  with   said   contract;  but 
said  bill  does  not  allege  any  tender  of 
'  the   purchase   money  by   S.   to   W.,  or 
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any  demand  made  for  the  deed  at  any 
time  before  the  commencement  of  the 
suit.  W.  demurred  to  the  bill  which 
was  overruled,  and  then  answered  the 
bill,  admitting  the  contract  as  alleged 
in  the  bill,  and  avers  that  he  will  make 
the  deed  as  soon  as  possible  after  said 
money  is  paid;  and  further  charges  that 
the  money  has  not  been  paid  or  ten- 
dered to  him.  Held,  the  expression, 
•*as  soon  as  possible,"  in  the  contract 
between  S.  and  W.  construed  to  mean 
"as  soon  as  it  was  within  W.'s  power," 
or  "as  soon  as  W.  had  the  ability'*  to 
make  the  deed.  Snodgrass  v.  Wolf, 
11   W.  Va.  158. 

Agreement  to  Perform  When  Suit 
"Goes  in  His  Favor."— Under  the  terms 
of  the  contract  in  suit  appellant  con- 
tracted to  purchase  the  land  in  con- 
troversy of  the  appellee  at  the  price  of 
$2,500,  if  a  suit  mentioned  in  the  con- 
tract "goes  in  his  favor."  The  suit 
was  decided  against  him  in  the  circuit 
court,  but  that  decree,  on  appeal,  was 
reversed  by  this  court.  Held,  the  ap- 
pellant must  take  the  land  and  pay  the 
price  agreed  with  interest  from  the 
date  of  the  decree  of  reversal.  This 
right  of  the  appellee  could  not  be  taken 
away  nor  abridged  by  notice  from  the 
appellant  that  it  would  not  be  respon- 
sible for  costs,  which  it  had  contracted 
to  pay,  after  the  decree  in  the  circuit 
court.  Central  Land  Co.  v.  Johnston, 
95  Va.  223,  28  S.  E.  175. 

III.  Statute  of  Frauds. 

See  generally,  the  title  FR.\UDS, 
STATUTE  OF,  vol.  6,  p.  516. 

A.  IN  GENERAL. 

The  remedy  of  specific  performance 
of  contracts  for  the  sale  of  real  estate, 
to  which  it  chiefly  relates,  falls  within 
the  influence  of  the  statute  of  frauds, 
which  declares  void  all  contracts  for 
land  which  are  not  reduced  to  writing 
and  signed  by  the  party  sought  to  be 
charged.  Dunsmore  v.  Lyle,  87  Va. 
391,  393,  12  S.  E.  610. 

The  statute  (Code,  ch.  98,  §  1)   was 


enacted  to  prevent  false  swearing  and 
perjury,  and  reads:  "No  action  shall 
be  brought  in  any  of  the  followinjj 
cases:  ♦  »  »  Sixthly.  Upon  any 
contract  for  the  sale  of  real  estate,  or 
the  lease  thereof,  for  more  than  a 
year,  ♦  ♦  ♦  unless  the  promise, 
contract,  agreement,  representation, 
assurance,  or  ratification,  or  some 
memorandum  or  note  thereof,  be  in 
writing  and  signed  by  the  party  to  be 
charged  thereby,  or  his  agent."  This 
plainly  means  that  an  alleged  verbal 
contract,  not  performed  in  whole  or 
in  part,  shall  be  considered  insufficient 
to  support  a  suit  for  specific  perform- 
ance. The  contract  itielf  it  not  made 
void,  but,  while  legally  insufiicient,  it 
is  just  as  binding  morally  as  if  re- 
duced to  writing.  Elbon  v.  Adams,  44 
W.  Va.  237,  30  S.  E.   150. 

As  was  said  by  this  court  in  Wright 
V,  Pucket,  22  Gratt.  370,  373:  "The 
statute  of  frauds  was  founded  in  wis- 
dom and  sound  policy.  Its  primary 
object  was  to  prevent  the  setting  up 
of  pretended  agreements,  and  then 
supporting  them  by  perjury.  But  be- 
side these  direct  objects,  there  is  a 
manifest  policy  in  requiring  contracts 
of  so  important  a  nature  as  the  sale 
and  purchase  of  real  estate,  to  be  re- 
duced to  writing;  since  otherwise,  from 
the  imperfection  of  memory,  and  the 
honest  mistakes  of  witnesses,  it  must 
often  happen,  either  that  the  specific 
contract  is  incapable  of  exact  proof, 
or  that  it  is  unintentionally  varied 
from  its  original  terms.  The  statute, 
therefore,  requires  in  contracts  of  such 
a  nature  as  are  therein  mentioned 
more  satisfactory  and  convincing  tes- 
timony than  mere  oral  evidence  af- 
fords. The  wisdom  of  permitting  any 
deviation  from  the  terms  of  the  stat- 
ute has  been  questioned  by  the  most 
eminent  chancellors  of  England  and  of 
this  country.  Courts  of  equity,  how- 
ever, in  their  eff'^'-ts  to  do  complete 
justice  and  prevent  fraud,  have  in  cer- 
tain cases  relaxed  the  operation  of  the 
statute;    and    in    cases    where    a    parol 
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agreement  for  the  sale  of  land  has  been 
clearly  and  distinctly  proved,  and  part 
performance  in  pursuance  of  the  agree- 
ment established,  a  court  of  equity  will 
decree  specific  execution."  Quoted  in 
Venable  v.  Stamper,  102  Va.  30,  35,  45 
S.  E.  738. 

B.  DISCRETION  OF  COURT. 

Though  specific  performance  of  a 
parol  contract  for  the  sale  of  land  is 
not  decreed  ex  debito  justitiae,  but  in 
the  exercise  of  sound  judicial  discre- 
tion under  the  circumstances  of  the 
case;  yet  it  will  always  be  decreed 
when  the  contract  is  certain  and  defi- 
nite in  terms  and  clearly  proved,  when 
the  part  performance  was  pursuant  to 
the  contract,  and  the  contract  has  been 
so  far  performed  that  a  refusal  of  full 
performance  would  operate  a  fraud 
upon  the  party  and  place  him  in  a  sit- 
uation not  admitting  of  compensation 
in  damages.  In  such  a  case,  equity 
will  not  allow  a  statute  made  to  pre- 
vent fraud  to  work  a  fraud.  Wright 
V.  Pucket,  22  Gratt,  370;  Barrett  v. 
Forney,  82  Va.  269. 

C.  RETROSPECTIVE  OPERATION 

OF  STATUTE. 

The  statute  of  frauds  did  not  affect 
contracts  made  before  its  passage. 
Zane  v.  Zane,  6  Munf.  406;  McCance 
V,  Taylor,  10  Gratt.  580,  585;  Duval  v. 
Malone,  14  Gratt.  24;  Elliott  v.  Lyell, 
3  Call  268;  Price  v,  Harrison,  31  Gratt. 
114,  116;  State  v.  Mines,  38  W.  Va. 
125,   134,   18   S.   E.  470. 

W.  having  made  a  settlement  on 
land  within  the  limits  of  the  Green- 
brier Company's  grant,  and  L.  holding 
a  survey  under  the  company  of  other 
land  in  the  neighborhood,  it  was  ver- 
bally agreed  between  W.  and  L.  in 
1774,  that  if  W.  would  abandon  his  set- 
tlement, so  that  L.  might  acquire  the 
land  so  settled  by  W.  for  hfmself,  L. 
would  give  him  land  of  equal  value, 
parcel  of  L.'s  survey;  W.  accordingly 
abandoned  his  settlement  to  L.  and 
with  L.'s  knowledge  and  consent  took 
possession    of    the    designated   part   of 


L.'s  survey,  and  continued  to  hold  the 
same  ever  since;  but  L.  dying  without 
conveying  the  right  to  W.  or  acquiring 
a  grant  upon  his  survey,  his  devisee 
obtained  a  grant  for  the  whole  of  the 
land  included  in  the  survey.  Upon 
a  bill  filed  by  W.  against  L.'s  devisee 
in  1822,  for  a  specific  execution  of  L.'s 
agreement,  held,  the  statute  of  frauds 
is  no  bar  to  the  claim  for  specific  ex- 
ecution of  the  agreement,  as  it  was 
not  passed  till  after  the  agreement 
was  made.  Williams  r.  Lewis,  5 
Leigh  686. 

D.  SIGNING. 

1.  Signini^  by  Party  to  Be  Charged. 

It  is  sufficient,  in  order  to  entitle 
one  to  specific  performance  of  a  con- 
tract in  equity,  that  it  be  signed  by  the 
defendant,  who  is  the  party  to  be 
charged  thereby,  as  the  plaintiff,  by  the 
institution  of  his  suit,  in  writing  con- 
sents to  the  contract,  and  makes  the 
remedy  as  well  as  the  obligation  mu- 
tual. Cent.  Land  Co.  v.  Johnston,  95 
Va.  223,  28  S.  E.  175;  Creigh  v,  Boggs, 
19  W.  Va.  240,  241. 

A  written  contract  for  the  sale  of 
land  may  be  specifically  enforced 
against  the  parties  who  signed  it 
though  not  mutually  binding  on  the 
parties,  for  the  statute  requiring  that 
the  agreement  of  the  memorandum  or 
note  thereof  to  be  signed  by  the  party 
to  be  charged  therewith  or  his  agent 
and  not  by  both  the  parties  to  the  con- 
tract, it  is  held,  both  in  court  of  law 
and  equity,  that  a  signature  by  the 
party,  against  whom  the  contract  is 
sought  to  be  enforced,  is  sufficient. 
Fry  on  Specific  Perf.,  §  346.  p.  233. 
Creigh  v.   Boggs,  19  W.  Va.  240,  252. 

The  statute  of  frauds  only  requires, 
that  the  agreement  sought  to  be  en- 
forced should  be  signed  by  the  parties 
to  be  charged  therewith,  and  it  need 
not  be  signed  by  the  other  party.  Tav- 
enner  v.  Barrett,  21  W.  Va.  656,  678. 

2.  Signing  by  One  of  Two  Covendon. 
"In  this  case  it  was  reduced  to  writ- 
ing, and  signed  by  one  of  the  covcnd- 
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ors,  and  possession  of  the  property  de- 
livered by  virtue  thereof  to  the  vendee. 
It  would  be  inequitable  to  allow  these 
defendants  to  escape  performance  of 
their  contract  for  the  sole  reason  that 
one  of  them  had  failed  to  sign  the 
agreement  as  reduced  to  writing,  not 
because  it  did  not  state  the  contract 
correctly,  but  simply  because  it  was 
not  presented  for  his  signature."  El- 
bon  V.  Adams,  44  W.  Va.  237,  30  S. 
E.  150. 

3.   Signing  by  Agent  of  Party  to   Be 
Charged. 

It  is  well  settled  that  under  the  stat- 
ute of  frauds  it  is  not  necessary  that 
the  writing  shall  be  signed  by  either 
of  the  parties.  It  is  sufficient  that  it 
is  signed  by  the  agent  of  the  party  to 
be  charged.  Nor  is  it  necessary  that 
the  "authority  of  the  agent  shall  be  in 
writing.  It  may  be  conferred  by  parol. 
The  statute  does  not  make  it  indispen- 
sable that  the  agent  shall  sign  the 
name  of  his  principal — the  signing  his 
own  name  is  sufficient.  2  Lomax  Dig. 
45;  Pomeroy,  §§  78,  79.  Wyeth  v.  Ma- 
honey,   32   Gratt.   645,   647, 

The  signing  by  the  agent  of  his  own 
name  as  agent  is  sufficient.  The  stat- 
ute docs  not  make  it  indispensable, 
that  he  should  sign  the  name  of  the 
party  to  be  charged  therewith.  Such 
a  contract  is  just  as  binding  on  the 
owner,  as  if  he  had  made  it  himself, 
provided  there  was  no  fraud  and  col- 
lusion between  the  agent  and  vendee. 
Conaway  v.   Sweeney,   24    W.   Va.   643. 

A  person  owning  land  may  by  parol 
authorize  another  to  make  a  contract 
for  the  sale  thereof;  and  if  a  contract 
be  made  under  such  authority,  the 
owner  of  the  land  may  be  charged  by 
virtue  of  the  contract,  provided  there 
be  a  memorandum  thereof  in  writing 
signed  by  the  person  authorized  to 
make  it.  The  signing  by  the  agent  of 
his  own  name  is  sufficient.  The  statute 
does  not  make  it  indispensable,  that 
he  should  sign  the  name  of  the  party 
to    be    charged    therewith.      Yerby    v. 


Grigsby,     9    Leigh    387;     Conaway    v, 
Sweeney,  24  W.  Va.  643,  649. 

4.  Effect  of  Part  Performance. 

"It  is  undoubtedly  true  that  where 
the  written  contract  alone  is  relied  on 
in  a  suit  for  specific  execution,  the 
suit  can  not  be  maintained  and  may  be 
dismissed  on  demurrer,  unless  the  con- 
tract is  signed  by  the  party  to  be 
charged  thereby,  or  his  agent.  This  is 
the  positive  requirement  of  the  statute 
of  frauds.  Section  1,  ch.  98,  W.  Va. 
Code;  Brown  on  Stat.  Frauds,  §  263; 
Fry  on  Spec.  Perf.,  §  332.  But  this 
doctrine  has  no  application  to  cases 
which  are  taken  out  of  the  operation 
of  the  statute  by  part  performance  of 
the  contract.  In  such  cases  verbal 
contracts,  or  written  contracts  signed 
by  the  plaintiff,  and  not  by  the  defend- 
ant or  party  to  be  charged,  have  been 
repeatedly  enforced  by  courts  of  eq- 
uity in  this  state.  Lowry  v.  Buffing- 
ton,  6  W.  Va.  249;  Baldenburg  v.  War- 
den, 14  W.  Va.  397;  Campbell  v.  Fet- 
terman,  20  W.  Va.  398."  Steenrod  v. 
Wheeling,  etc.,  R.  Co.,  27  W.  Va.  1,  8. 

Quaere:  Whether  if  there  be  a  bond 
given  for  the  purchase  money  but  no 
signing  of  the  contract  by  the  vendor, 
nor  any  other  act  of  part  execution, 
'  the  statute  of  frauds  is  a  defense  to  a 
I  bill  brought  by  the  vendee  for  a  spe- 
cific performance  of  the  contract. 
Richardson  v.  Baker,  5  Call  514. 

While  the  statute  of  frauds,  §  1,  ch. 
98,  of  the  Code  of  West  Virginia,  re- 
quires every  contract  for  the  sale  of 
land  to  be  signed  by  the  party  to  be 
charged,  still  where  there  has  been 
such  part  performance  as  will  take  the 
case  out  of  the  operation  of  the  stat- 
ute, a  written  contract  signed  by  the 
vendor  alone  may  be  by  him  enforced 
against  the  vendee  in  a  court  of  equity. 
Steenrod  v.  Wheeling,  etc.,  R.  Co.,  27 
W.  Va.   1. 

In  such  cases  verbal  contracts,  or 
written  contracts  signed  by  the  plain- 
tiff, and  not  by  the  defendant  or  party 
to    be    charged,   have    been    repeatedly 
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enforced  by  courts  of  equity  of  West 
Virginia-  Lowry  v.  Buffington,  6  W. 
Va.  249;  Baldenberg  v.  Warden,  14  W. 
Va.  397;  Campbell  v.  Fetterman,  20 
.  W.  Va.  398;  Steenrod  z/.  Wheeling, 
etc.,  Co.,  27  W.  Va.  1. 

Possession. — Where  under  a  con- 
tract not  signed  by  the  purchaser,  he 
takes  possession,  a  court  of  equity,  at 
the  instance  of  the  vendor,  will  decree 
specific  execution.  Capehart  v.  Hale, 
6   W.   Va.   547,   548. 

Without  such  taking  or  retaining  of 
possession,  though  the  contract  was 
signed  by  the  vendor,  and  accepted  by 
the  purchaser,  the  former  can  not, 
merely  by  reason  thereof,  enforce  the 
contract  against  the  latter.  Capehart 
V.  Hale,  6  W.  Va.  547,  548. 

Where  a  contract  for  the  sale  of 
land  was  signed  by  the  vendor  alone, 
and  the  vendee  corporation  took  pos- 
session, and,  on  its  insolvency,  its  suc- 
cessor occupied  and  used  the  land,  it 
was  held  that  the  vendor's  administra- 
tor could  maintain  a  suit  for  specific 
performance  against  the  latter  com- 
pany, although  the  statute  of  frauds  in 
West  Virginia  (W.  Va.  Code,  §  1,  ch. 
98)  requires  every  contract  for  the  sale 
of  land  to  be  signed  by  the  party  to  be 
charged.  Steenrod  v.  Wheeling,  etc., 
R.  Co.,  27  W.  Va.  1. 

E.   MEMORANDUM. 

See  the  title  FRAUDS,  STATUTE 
OF,  vol.  6,  p.  534. 

In  General. — The  whole  contract — 
including  the  consideration — need  not 
be  in  writing.  But  so  much  as  is  re- 
quired to  be  embodied,  memorized  or 
noted  in  writing,  must  be  signed  by 
the  party  to  be  charged  by  the  con- 
tract. Capehart  v.  Hale,  6  W.  Va.  547, 
548. 

.  In  order  to  satisfy  the  requirement 
of  the  statute  of  frauds,  where  the 
whole  contract  of  the  parties  is  em- 
bodied in  diflPerent  papers,  or  written 
on  diflPerent  pieces  of  paper,  some  of 
which  are  signed  and  others  not,  the 
signed    paper    must    refer    to    the    un- 


signed in  clear  and  distinct  terms,  but 
the  reference  need  not  be  to  the  un- 
signed eo  nomine.  Parol  evidence  is 
admissible  to  identify  it  if  the  reference 
to  it  is  sufficiently  clear  to  exclude  the 
idea  that  any  other  paper  can  be  re- 
ferred to.  Darling  v.  Cumming,  92 
Va.  521,  23  S.  E.  880. 

Letters  of  Parties. — A  bill  for  spe- 
cific performance  of  a  contract  for  the 
sale  of  land  will  lie,  although  the  mem- 
orandum required  by  the  statute  of 
frauds  consists  wholly  of  the  letters 
of  the  parties  interested,  and  whether 
they  be  written  to  the  person  with 
whom  the  contract  is  made,  or  to  some 
third  person.  Wyeth  v.  Mahoney,  32 
Gratt.  645. 

Deed  Not  Delivered. — Upon  a  con- 
tract for  the  exchange  of  land,  a  deed 
executed  by  one  of  the  parties,  con- 
veying his  land  to  the  other,  though 
not  delivered,  is  a  sufficient  memoran- 
dum in  writing  to  bind  the  grantur, 
under  the  statute  of  frauds.  Parrill  v. 
McKinley,  9  Gratt.  1,  citing  Bowles 
V.  Woodson,  6  Gratt.  78. 

A  vendor  of  land  prepares  a  deed  and 
signs  it,  which  describes  the  land,  and 
states  the  amount  and  times  of  pay- 
ment of  the  purchase  money.  This 
deed  is  nevpr  delivered,  but  is  retained 
and  preserved  by  the  vendor.  Upon  a 
bill  by  the  vendee  for  a  specific  per- 
formance of  the  contract.  Held,  the 
deed  is  a  sufficient  memorandum  in 
writing  of  the  contract,  to  satisfy  the 
requirement  of  the  statute  of  frauds 
and  perjuries.  Bowles  v.  Woodson,  6 
Gratt.  78. 

An  option  constituting  an  executory 
contract,  together  with  a  deed,  are  suf- 
ficient memoranda  to  constitute  basis 
for  the  specific  execution  of  them.  Ce- 
cil V.  Clark,  44  W.  Va.  659,  30  S.  E. 
216,  citing  Barrett  v.  McAllister,  33  W. 
Va.  738,  11  S.  E.  220;  Parrill  v.  Mc- 
Kinley, 9  Gratt.  1. 

Executory  Parol  Agreements.— On 
a  bill  for  specific  performance  of  a 
contract  for  the  sale  of  real  estate  be- 
tween the  purchaser  of  land,  his  agent 
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and  the  agent  of  the  seller,  which  was 
not  in  writing,  the  defendant  may 
plead  the  act  to  prevent  frauds  and 
perjuries,  and  then  bar  a  recovery  by 
the  plaintiff.  Buck  v.  Copland,  2  Call 
218. 

Wills. — "If  a  will  can  in  any  c^se  be 
read  in  connection  with  a  previous  un- 
signed paper  to  take  a  case  out  of  the 
statute  of  frauds,  it  is  not  warranted 
in  the  case  at  bar,  because  the  un- 
signed paper  is  not  clearly  referred  to 
in  the  will,  and  if  parol  evidence  be 
admissible  to  connect  the  two,  when 
admitted,  it  is  by  no  means  certain  that 
th«  unsigned  paper  was  in  the  testa- 
tor's mind  when  he  referred,  in  his 
will,  to  the  'understanding'  between 
himself  and  the  appellant."  Darling  v. 
Cumming,  92  Va.  521,  23  Am.  Rep. 
S80. 

One  of  Two  Mutual  Wills.— The 
memorandum  in  writing  required  by 
that  statute  must  contain  all  the  essen- 
tial elements  of  the  contract  (except 
the  consideration),  without  recourse  to 
parol  proof.  The  requirement  of  § 
2840  is  not  satisfied  where  (as  in  the 
case  here)  the  only  memorandum  is 
one  of  two  mutual  wills,  neither  re- 
ferring to  the  other  or  to  any  other 
writing  "Neither  alludes  to  any  con- 
tract or  refers  to  any  other  writing; 
and  the  established  rule  is  that  the 
memorandum  of  a  contract  for  the 
sale  of  real  estate,  required  by  the 
statute,  must  show^  either  on  its  face 
or  by  reference  to  some  other  writing, 
the  contract  between  the  parties,  so 
that  it  can  be  understood  without  hav- 
ing recourse  to  parol  proof.  Browne, 
Stat.  Frauds,  §  371 ;  2  Kent.  Comm. 
511;  Parkhurst  v.  Van  Cortland.  1 
Johns.  Ch.,  273;  Williams  v.  Morris, 
9.5  U.  S.  444."  Hale  v.  Hale,  90  Va. 
728,  19  S.  E.  739. 
F.  PART  PERFORMANCE. 
1.  Rule  at  Law. 

In  Brown  v.  Pollard,  89  Va.  696,  701, 
17  S.  E.  6,  it  is  said:  "At  law,  part  per- 
formance of  a  parol  agreement  for  the 


sale  of  land  will  not  exempt  it  from 
the  operation  of  the  statute  of  frauds. 
♦  *  *  See  1  Chitty  on  Contracts, 
p.  422;  2  Minor,  p.  858;  Jackson  v. 
j  Cutright,  5  Munf.  308,  318;  Anthony  v. 
Leftwich,  3  Rand.  238,  255;  2  Lomax 
Dig.   54." 

Chattels.— It  is  well  settled  that 
courts  of  equity  will,  notwithstanding 
the  statute  of  frauds,  enforce  oral  con- 
tracts for  the  sale  of  land  which  have 
been  partially  performed.  And  when 
the  failure  to  complete  the  contract 
would  operate  as  a  fraud,  such  courts 
may  exercise  a  similar  jurisdiction 
with  regard  to  chattels,  but  courts  of 
law  will  not  enforce  such  contracts 
contrary  to  the  provisions  of  the  stat- 
ute. Kimmins  v,  Oldham,  27  VV.  Va. 
258. 

2.  Rule  in  Equity, 
a.  In  General. 

A  verbal  contract  for  the  sale  of 
land  may  be  enforced  in  a  court  of 
equity,  where  there  has  been  a  part 
performance  of  the  contract.  Posses- 
sion under  the  contract  and  a  payment 
nf  the  purchase  money  or  a  part 
thereof  constitute  such  part  perform- 
ance. Middleton  v.  Selby,  19  W.  Va. 
167,  citing  Lowry  v.  Buffington,  6  W. 
Va.  249;  Vickers  v.  Sisson,  10  W. 
Va.    12. 

It  is  well  settled  that  where  there 
has  been  a  part  performance  of  a  pa- 
rol contract  for  the  sale  and  purchase 
of  land  by  the  purchaser  being  put  into 
possession  of  the  property,  and  the 
payment  of  the  purchase  money,  or  a 
part  thereof,  and  an  offer  to  pay  the 
residue,  and  valuable  improvements 
have  been  made  upon  the  land  by  the 
purchaser  upon  the  faith  of  the  con- 
tract, the  statute  of  frauds  can  not  be 
successfully  pleaded  in  bar  to  the  per- 
formance in  a  court  of  equity.  Camp- 
bell V.  Fetterman,  20  W.  Va.  398; 
Tracy  v.  Tracy,  14  W.  Va.  243;  Vick- 
ers 7'.  Sisson,  10  W.  Va.  12;  Lowry  v. 
Buffington,  6  W.  Va.  249:  Capehart  v. 
Hale,  6  W.  Va.  547;  Hedrick  v.  Hern, 
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4  W.  Va.  620,  626;  Bowman  v.  Wol- 
ford,  80  Va.  213;  Rhea  v.  Jordan,  28 
Gratt.  678;  Brown  v.  Brown,  77  Va. 
619;  Kimmins  v.  Oldham,  27  W.  Va. 
258;  Ratliff  v.  Sommers,  55  W,  Va.  30, 
46  S.  E.  712;  Plunkett  v.  Bryant,  101 
Va.  814,  817,  45  S.  E.  742;  Middleton 
V.  Selby,  19  W.  Va.  167;  Wilde  v.  Fox, 
1  Rand.  165;  Henley  v,  Cottrell  Real 
Estate,  etc.,  Co.,  101  Va.  70,  73,  43  S. 
E.  191;  Peery  v.  Elliott,  101  Va.  709; 
44  S.   E.   919. 

It  is  a  principle  deeply  rooted  in  the 
jurisprudence  of  England,  and  trans- 
planted along  'with  it  into  the  soil  of 
this  country,  that  equity  never  suffers 
a  statute,  enacted  for  the  prevention  of 
fraud,  to  be  used  as  an  instrument  for 
its  accomplishment;  and  so,  in  all 
cases,  where  courts  of  equity  allow 
acts  of  part  performance  of  verbal 
contracts  to  avoid  the  statute  of  frauds, 
they  always  proceed  upon  the  ground 
that  it  is  a  virtual  fraud  upon  the 
plaintiff  to  allow  the  defendant  to  set 
up  the  statute  as  a  bar  to  the  fulfill- 
ment of  his  agreement.  Although, 
therefore,  according  to  the  terms  of 
the  statute,  there  is  no  contract,  the 
courts  of  equity  treat  the  statute  as 
uplifted,  and  fasten  upon  the  wrong- 
doer a  personal  obligation  to  do  ex- 
actly what  he  has  verbally  agreed  to 
do,  and,  if  necessary,  compels  him  to 
hold  the  legal  title  to  the  subject  mat- 
ter in  trust  for  the  plaintiff,  and  to 
consummate  his  own  ditty  and  the 
other's  right  by  a  conveyance.  Bar- 
rett V.   Forney,   82  Va.   269,   276. 

Where  the  proof  shows  that  a  pur- 
chaser of  a  tract  of  land  under  a  pa- 
rol contract  for  the  sale  thereof,  has 
been  put  into  possession  thereof  by 
the  vendor  pursuant  to  the  contract, 
and  payment  of  the  purchase  money 
has  been  made  according  to  the  terms 
of  the  contract,  and  valuable  improve- 
ments have  been  made  on  the  land  by 
the  purchaser  on  faith  of  the  contract, 
and  the  purchaser  has  held  continu- 
ously peaceable  possession  thereof  for 
over     twenty     years,     the     statute     of 


frauds  can  not  be  successfully  pleaded 
in  bar  to  the  specific  performance  of 
the  contract  in  a  court  of  equity. 
Tracy  v.  Tracy,  14  W.  Va.  243,  citing 
Hedrick  v.  Hern,  4  W.  Va.  620,  626; 
Lowry  V.  Buffington,  6  W.  Va.  249, 
255. 

Where  a  party  has  been  induced  by  a 
verbal  agreement  to  change  his  con- 
dition in  life,  to  expend  considerable 
sums  of  money,  and  to  do  acts  whose 
value  can  not  be  measured  in  money 
and  compensated  for  in  damages,  eq- 
uity should  protect  him  by  a  specific 
execution  of  the  contract.  Henley  v. 
Cottrell  Real  Estate,  etc.,  Co.,  101  Va. 
70,  74,  .43  S.  E.  191. 

Courts  of  equity  do  not  hesitate  to 
enforce  even  verbal  contracts  for  the 
sale  of  real  estate  where  there  has  been 
part  performance  in  good  faith.  In 
Lowry  z/.  Buffington,  6  W.  Va.  249 — 
a  suit  brought  to  enforce  a  parol  con- 
tract— it  is  held,  that:  "When  there 
has  been  part  performance  of  a  con- 
tract for  the  sale  of  land  by  the  pur- 
chaser being  put  in  possession  of  the 
property  and  payment  of  the  purchase 
money,  or  part  thereof,  and  an  offer  to 
pay  the  residue  according  to  contract, 
and  valuable  improvements  have  been 
made  on  the  land  by  the  purchaser  on 
faith  of  the  contract,  the  statute  of 
frauds  can  not  be  successfully  pleaded 
in  bar  to  the  performance  in  a  court 
of  equity."  Boyd  v.  Brown,  47  W. 
Va.  238,  34  S.   E.  907,  909. 

A  Test. — ^"'A  bill  to  enforce  specific 
performance  on  the  ground  of  part 
performance  sufficient  to  take  it  out 
of  the  statute  of  frauds,  'would  only 
lie  where  the  contract  could  be  en- 
forced without  such  part  performance 
if  the  same  or  some  memorandum  or 
note  thereof  had  been  in  writing  and 
signed  by  the  party  to  be  charged 
thereby  or  his  agent.* "  Ensminger  v. 
Peterson,  53  W.  Va.  324,  333,^  44  S.  E. 
218. 

The  ground  on  which  part  perform- 
ance has  been  held  to  be  sufficient  to 
take  a  case  out  of  the  operation  of  the 
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statute  of  frauds  or  perjuries  is,  that 
it  would  be' a  fraud  on  the  vendee  to 
permit  the  vendor  after  such  part  per- 
formance to  take  advantage  of  the 
statute  and  deprive  the  vendee  of  pos- 
session, A  statute  made  to  prevent 
fraud  will  not  be  allowed  to  be  per- 
verted to  the  purpose  of  perpetrating 
fraud.  Rhea  v.  Jordan,  28  Gratt.  678, 
683. 
b.  Illustrative  Contracts  and  Gifts. 

In^Boggess  v.  Robinson,  5  W.  Va. 
402,  a  parol  contract  for  the  sale  .of 
land  with  the  ancestor,  was  specific- 
ally enforced  against  the  heirs,  the 
contract  coming  within  the  statute  of 
frauds  by  reason  of  part  performance, 
possession,  etc. 

In  1856,  Jacqueline  M.  Seemer 
bought  from  Joseph  Seemer,  the  ex- 
ecutor of  Wm.  Seemer,  a  certain  house 
and  lot  in  the  city  of  Winchester  agree- 
ing to  pay  $1,800  for  it;  there  was  no 
deed  given  for  it  nor  was  there  any 
writing  evidencing  the  sale,  but  $436.95 
of  the  purchase  price  was  paid,,  and 
the  purchaser  was  put  in  possession. 
Jacqueline  Seemer  and  Joseph  Seemer, 
the  executor,  were  sons  and  devisees 
of  the  said  Wm.  Seemer.  In  1858,  Jo- 
seph Seemer,  the  executor,  instituted 
suit  to  have  the  estate  of  his  father 
settled  up,  making  Jacqueline  M. 
Seemer  and  others  parties  to  the  suit. 
The  cause  was  referred  to  a  commis- 
sioner, who  reported  among  other 
things,  that  there  was  a  sale  to  Jac- 
queline Seemer,  which  was  probably 
a  parol  sale.  Jacqueline  Seemer  did 
not  answer  this  bill  until  1874,  and  in 
his  answer  he  alleged  that  by  agree- 
ment of  the  parties,  the  property 
should  be  paid  for  out  of  his  distrib- 
utive share  in  the  estate  of  the  testa- 
tor, and  not  otherwise.  There  was  a 
rule  awarded  against  Jacqueline  M. 
Seemer  to  show  cause  why  this  house 
and  lot  should  not  be  sold  for  the  pur- 
chase price.  Held,  that  the  sale  to 
Jacqueline  Seemer  was  not  a  condi- 
tional sale,  and  that  even  though  by 
parol,  it  was  such  a  sale  as  a  court  of 


equity  would  enforce,  there  being  part 
performance  on  the  part  of  the  pur- 
chaser. Seemer  v.  Seemer,  1  Va.  Dec. 
148. 

Parol  Agreement  to  Divide  Land. — 
In  the  case  of  Zane  v.  Zane,  6  Munf. 
406,  Jonathan  Zane  in  1775  made  a  set- 
tlement on  the  upper  end  of  what  has 
since  been  known  as  Wheeling  Island, 
in  the  Ohio  river,  opposite  the  city  of 
Wheeling,  and  in  1777  his  brother,  Eb- 
enezer  Zane,  made  a  like  settlement  on 
the  lower  part  of  the  same  island.     In 
1784   the    island   was    divided    between 
them  by  a  designated  line,  and  it  was 
agreed  verbally,  that  Ebenezer  should 
procure   a   patent    from    the    common- 
wealth  for   the   whole,  and   convey  to 
Jonathan  his  part.     Ebenezer  obtained 
the   patent   accordingly,   but   after    the 
lapse  of  many  years,  without  fulfilling 
the  agreement,  he  died  and  by  his  will 
devising  the  whole  to  his  sons,  Noah 
and    Daniel,    against    whom,    in    1815, 
Jonathan  Zane   (whose  possession  had 
continued    without    interruption    from 
the   time  of  his   first  settlement)    filed 
;  his  bill   for  a  specific   performance  of 
I  the  contract  with  his  brother,  demand- 
I  ing   that    Noah   and    Daniel    Zane,   the 
I  devisees    of    Ebenezer,    should    be    re- 
I  quired  to  convey  to  him  the  legal  title 
I  to  his  part  of  the  island;  and  it  was 
decreed  accordingly. 

Oral  Contracts  of  Married  Women. 
—See  ante,  "Competent  Parties,"  II,. 
B,    16. 

An  oral  contract  by  a  married  woman 
for  the  sale  of  her  land  can  not  be 
specifically  enforced  under  the  doc- 
trine of  part  performance.  Sturm  v. 
McGuffin,  48  W.  Va.  695,  37  3.  E.  661, 
citing  Vance  Shoe  Co.  v.  Haught,  41 
W.  Va.  275,  23  S.  E.  553;  Harrison  v. 
Brewster,  38  W.  Va.  294,  18  S.  E.  568; 
Goff  V.  Price,  42  W.  Va.  384,  26  S.  E. 
287;  Rosenour  v.  Rosenour,  47  W.  Va. 
564,  35  S.   E.  918. 

Contracts  for  Support  and  Mainte- 
nance.— The  verbal  contract  of  an 
aged  person  with  a  husband  and  wife, 
to   maintain,   care    for,   support,   clothe 
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and  bury  her,  in  consideration  of  her 
property  to  be  conveyed,  will  be  spe- 
■cifically  enforced  against  persons  as- 
serting themselves  to  be  heirs  of  the 
deceased  by  remote  relationship. 
Bryson  v.  McShane,  48  W.  Va.  126,  j 
35  S.  E.  848,  49  L.  R.  A.  527.  See  ' 
Fishburne  v.  Ferguson,  85  Va.  321,  7 
S.  E.  361;  Neel  v.  Neel,  80  Va.  584. 

An  aged  person,  living  alone  in  ap- 
parent destitution,  without  known 
friends  or  relatives,  enters  into  a 
verbal  contract  with  a  husband  and 
wife,  whom  she  claims  as  kindred,  to 
maintain,  care  for,  support,  clothe,  and 
hurry  her,  for  her  property,  consisting 
of  a  small  amount  of  personalty,  and 
several  pieces  of  real  estate  of  incon- 
siderable value;  and  in  pursuance  of 
such  contract  they  move  into  and  take 
charge  of  her  and  her  property,  and  in 
all  respects  possible  fully  carry  out 
and  comply  with  their  contract;  but  be- 
fore the  contemplated  deed  can  be  ex- 
ecuted for  such  property,  in  consum- 
mation of  such  contract,  she  meets 
with  an  accident,  which  results  in  her 
death.  At  the  instance  of  such  hus- 
band and  wife,  a  court  of  equity  will 
specifically  enforce  such  contract 
against  persons  asserting  themselves 
to  be  heirs  of  the  deceased  by  reason 
of  remote  relationship.  "In  Devlin  on 
Deeds,  §  154,  it  is  said  that  'Where  a 
parol  agreement  is  made  for  the  sale 
of  several  lots  of  land,  and  one  gross 
sum  is  to  be  paid  for  the  land  as  an 
entirety,  taking  possession  of  one  of 
the  lots  would  be  sufficient.'  Specific 
performance  can  be  enforced  in  a  case 
of  this  character  without  regard  to 
possession."  Bryson  v,  McShane,  48 
W.  Va.  126,  130,  35  S.  E.  848. 

In  1850  R.  X.  conveyed  to  S.  lands 
in  trust  to  secure  debt  to  H.  In  1874 
a  balance  remained  due,  and  trustee 
advertised  sale.  R.  N.,  then  old  and 
feeble,  asked  his  son,  R.  R.  N.,  to  pay 
the  debt,  and  to  take  the  land  as  his 
own,  on  condition  of  maintaining  R. 
N.  and  wife  during  life.  R.  R.  N. 
agreed,  paid  the  debt,  took  possession 


of  the  land  as  his  own,  R.  N.  and  wife 
making  their  home  with  and  being 
maintained  by  him  for  seve'n  years. 
But  in  1881,  R.  N.  conveyed  the  lands 
to  G.  H.  N.  and  T.  J.  N.  on  the  same 
conditions — they  having  full  notice  of 
the  contract  of  R.  N.  with  R.  R.  K. 
The  grantees  in  the  last  conveyance 
instituted  suit,  setting  up  the  deed  oi 
1881,  and  praying  for  a  deed  to  them 
from  the  trustee.  R.  R.  N.  answered, 
and  the  latter  filed  his  cross  bill,  set- 
ting up  his  contract,  its  part  perform- 
ance,-and  his  readiness  and  ability  to 
perform  the  same  on  his  part,  and 
praying  for  cancellation  of  the  deed 
of  1881,  and  for  a  conveyance  from 
trustee  to  himself.  Held,  by  virtue 
of  his  contract,  his  payment  of  said 
balance,  his  possession  and  his  part 
performance,  R.  R.  N.  has  acquired 
an  equitable  title  to  the  lands,  which 
he  has  a  right  to  have  specifically  en- 
forced in  equity.  Neel  v.  Neel,  80 
Va.  584. 

Contract  of  Rescission. — A  w^ritten 
contract  is  entered  into  for  the  ex- 
change of  lands,  and  it  is  so  far  exe- 
cuted that  each  party  puts  the  other 
in  possession  of  the  lands  exchanged, 
but  deeds  are  not  executed  to  com- 
plete the  exchange.  The  parties  then 
enter  into  an  executory  parol  contract, 
whereby  they  annul  the  first  contract 
of  exchange,  and  it  is  put  into  effect 
partially  by  one  of  the  parties  restor- 
ing to  the  other  the  posses^^ion  of  his 
land.  The  court  will  enforce  such 
contract  of  rescission  thus  partially  ex- 
ecuted. Boggs  V.  Bodkin,  32  W.  Va. 
566,  9  S.  E.  891. 

Parol  Gifts.— See  post,  "Parol  Gifts.'' 

Ill,  J. 

No  title  to  lands  can  be  acquired  in 
Virginia  by  a  parol  gift.  A  title  can 
only  pass  or  be  acquired  by  a  grant, 
or  deed,  or  devise,  or  descent,  or  by 
an  adverse  holding.  He  who  enters 
under  a  parol  gift,  enters  with  the 
knowledge  that  such  gift  vests  no  ti- 
tle to  real  estate  in  him.  When  he  en- 
ters   therefore    by    permission    of   the 
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owner,  claiming  to  hold  any  estate  by 
virtue  of  the  gift,  as  such  parol  gift 
can  not  operate  to  divest  the  title  of 
the  legal  owner,  the  very  fact  of  such 
permissive  entry  under  such  a  claim 
is  in  its  nature  a  recognition  of  the 
continued  existence  of  such  subsisting 
title  in  the  legal  owner;  and  the  claim 
to  hold  any  estate  by  gift  from  the 
legal  owner,  is  a  claim  to  hold  in  sub- 
ordination to  his  legal  title.  Clarke  v. 
McClure,  10  Gratt.  3©5,  31«;  Lewis  v. 
Overby,  31  Gratt.  601,  628.  See  also, 
Crim  V.  England,  46  W.  Va.  480,  33 
S.  E.  310,  76  Am.  St.  Rep.  826. 

A  parol  gift  of  land  is  good  if  pos- 
session is  taken  pursuant  to  the  gift 
and  money  has  been  expended  in  im- 
provements. Stokes  V,  Oliver,  76 
Va.   72. 

3.  Sufficiency  of  Contract  and  Nature 

of  Acts  of  Part  Performance, 
a.  In  General. 

The  principles  upon  which  courts  of 
equity  have  avoided  the  statute  of 
frauds,  upon  the  ground  of  part  per- 
formance of  a  parol  agreement,  are 
now  as  well  settled  as  any  of  the  ac- 
knowledged doctrines  of  equity  juris- 
prudence. From  the  numerous  deci- 
sions' on  the  subject,  the  following 
principles  may  be  extracted  and 
liriefly  stated  as  follows:  1st.  The  pa- 
rol agreement  relied  on  must  be  cer- 
tain and  definite  in  its  terms.  2d.  The 
acts  proved  in  part  performance  must 
refer  to,  result  from,  or  be  made  in 
pursuance  of  the  agreement  proved. 
3d.  The  agreement  must  have  been  so 
far  executed  that  a  refusal  of  full  ex- 
ecution would  operate  a  fraud  upon 
the  party,  and  place  him  in  a  situation 
which  does  not  lie  in  compensation. 
Where  these  three  things  concur,  a 
court  of  equity  will  decree  specific  ex- 
ecution. Where  they  do  not,  it  will 
turn  the  party  over  to  seek  compensa- 
tion in  damages  in  a  court  of  law. 
Heth  V,  Wooldridge,  6  Rand.  605;  An- 
thony V.  Lcftwich,  3  Rand.  238;  Wright 
-zr.    Puckctt,    22    Gratt    370;    Pierce    v. 


Catron,  23  Gratt.  588;  Helton  v.  John- 
son, 2  Va.  Dec.  521;  Lester  v.  Lester, 
28  Gratt.  737;  Barrett  v,  Forney,  82 
Va.  26§;  Reynolds  v.  Necessary,  88 
Va.  125,  13  S.  E.  348;  Hudson  v.  Max 
Meadows  Land,  etc.,  Co.,  97  Va.  341, 
33  S.  E.  586;  Huntington,  etc..  Land 
Devel,  Co.  v.  Thornburg,  46  W.  Va. 
S9,  33  S.  E.  198;  Campbell  v.  Fetter- 
man,  29  W.  Va.  398;  West  Va.  Oil,  etc., 
Co.  V.  Vinal,  14  W.  Va.  637;  Balden- 
berg  V.  Warden,  14  W.  Va.  397;  Mid- 
dleton  V,  Selby,  19  W.  Va.  167;  Lowry 
V,  Buffington,  6  W.  Va.  249;  Plunkett 
V.  Bryant,  101  Va.  814,  45  S.  E.  742; 
Gallagher  v,  Gallagher,  31  W.  Va.  9, 
5  S.  E.  297;  Burkholder  v.  Ludlam,  30 
Gratt,  255,  259,  32  Am.  Rep.  668; 
Floyd  V.  Harding,  28  Gratt.  401;  Hal- 
sey  V,  Peters,  79  Va.  60;  Stone  v.  Hill, 
I  52  W.  Va.  63,  69,  43  S.  E.  92;  Shenan- 
doah Val.  R.  Co.  V,  Lewis,  76  Va.  833; 
Venable  v.  Stamper,  192  Va.  30,  35, 
45  S.  E.  738;  Henley  v.  Cottrell  Real 
Estate,  etc.,  Co.,  101  Va.  70,  73,  43 
S.  E.  191. 

It  may  be  added  that  the  conditions 
which  are  thus  declared  to  be  essen- 
tial to  the  specific  execution  of  a 
verbal  contract  upon  the  ground  of 
part  performance  should  be  established 
by  clear  and  satisfactory  proof.  Hen- 
ley V.  CotWell  Real  Estate,  etc.,  Co., 
191  Va.   70,   73,  43   S.   E.    191. 

b.  Contract  Most  Be  Certain  and  Defi- 
nite. 

In  General. — A  parol  contract  for 
the  purchase  of  lands,  to  be  specific- 
ally enforced,  must  be  certain  and  defi- 
nite in  its  terms.  Wright  v.  Puckett, 
22  Gratt.  370;  Boyd  v.  Brown,  47  W. 
Va.  238,  34  S.  E.  907,  citing  Campbell 
V.  Fetterman,  20  W.  Va.  398;  Plunkett 
V,  Bryant,  101  Va.  814,  45  S.  E.  742; 
Stone  V.  Hill,  52  W.  Va.  63,  43  S.  E. 
92,  approving  Gallagher  v.  Gallagher, 
31  W.  Va,  9,  5  S.  E.  297;  Venable  v. 
Stamper,  102   Va.  30,   45   S.   E.   T38. 

In  order  that  a  parol  contract  for  the 
sale  of  land  should  be  specifically  en- 
forced,   the    contract    must    be    estab- 
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lished  by  competent  proof  to  be  clear, 
definite,  and  unequivocal  in  all  its 
terms,  and  the  contract  proved  must 
be  that  charged  in  the  bill.  McCully  v, 
McLean,  48  W.  Va.  625,  37  S.  E.  559. 

A  court  of  equity  will  not  enforce  a 
parol  contract  for  the  sale  of  land,  un- 
less the  terms  thereof  are  made  certain 
and  definite,  and  in  all  respects  placed 
beyond  the  bounds  of  mere  conjecture 
by  full  and  clear  proof.  Huntington, 
etc..  Land  Devel.  Co.  v,  Thornburg,  46 
W.  Va.  99,  33  S.  E.  108. 

"An  oral  contract  must  have  fully 
the  same  certainty,  or  capacity  of  be- 
ing given  certainty  by  oral  evidence,  as 
a  written  contract.  Gallagher  v.  Galla- 
gher, 31  W.  Va.  9,  5  S.  E.  297."  Rosen- 
our  V.  Rosenour,  47  W.  Va.  554,  35  S. 
E.  918,  919. 
«*'In  White  v.  Core,  20  W.  Va.  272 
(syl.,  pt.  2),  it  is  held:  'Every  agree- 
ment required  by  the  statute  of  frauds 
to  be  in  writing  must  be  certain  in  it- 
self or  capable  of  being  made  so  by 
reference  to  something  else,  whereby 
the  terms  can  be  ascertained  with  rea- 
sonable certainty.  And  in  contracts 
for  the  sale  of  lands  the  court  may  go 
outside  of  the  writing  for  the  purpose 
of  identifying  and  ascertaining  the  land 
sold,  where  general  words  of  descrip- 
tion capable  of  being  made  certain  are 
used  in  the  writing.' "  Ensminger  v. 
Peterson,  53  W.  Va.  324,  331,  44  S.  E. 
218. 

"According  to  well-settled  principles, 
the  contract  sought  to  be  specifically 
executed  must  be  established  by  com- 
petent proofs,  and  be  clear,  definite, 
and  unequivocal  in  all  its  terms.  .  If 
the  terms  are  uncertain,  ambiguous,  or 
not  made  out  by  satisfactory  proofs,  a 
specific  performance  will  not  (as,  in- 
deed, upon  principle,  it  should  not)  be 
decreed.  2  Story,  Eq.  Jur.,  §  764.  The 
reason  is  obvious  enough;  for  a  court 
of  equity  ought  not  to  act  upon  con- 
jectures, and  one  of  the  most  impor- 
tant objects  of  the  statute  of  frauds 
was  to  prevent  the  introduction  by 
loose      and     indeterminate    proofs    of 


what  ought  to  be  established  by 
solemn  written  contracts."  Pierce  t: 
Catron,  23  Gratt.  588,  596;  Henley  v. 
Cottrell  Real  Estate,  etc.,  Co.,  101  Va. 
70,  73,  43  S.  E.  191. 

What  Is  Reasonable  Certainty.— 
"When  the  sale  or  gift  of  the  land  is 
by  a  verbal  agreement,  the  terms  of 
such  agreement  must  be  definite  and 
made  out  with  reasonable  certainty. 
See  Wright  v.  Pucket,  22  Gratt.  370. 
By  reasonable  certainty  is  not  meant  a 
mathematical  certainty;  but  what  is 
meant  is  that  the  evidence  adduced 
must  leave  the  court  satisfied  and  con- 
vinced as  to  the  terms  of  the  agree- 
ment, and  it  must  be  so  definite  as  to 
guide  the  court  safely  into  carrying 
it  into  execution."  Frame  v.  Frame, 
32  W.  Va.  463,  9  S.  E.  901,  907,  5  L. 
R.  A.  323. 

Illustrative  Cases.~Upon  a  bill  filed 
by  B.  against  S.  to  enforce  the  specific 
execution  of  a  parol  contract  for  the 
conveyance  of  a  parcel  of  land  sold  by 
S.  to  B.,  described  as  '*a  certain  piece 
of  land  containing  67  1-2  acres,  being 
the  lower  end  of  a  certain  survey  sold 
and  conveyed  to  S.  by  W.,  and  adjoin- 
ing the  lands  of  H.  and  R.,  in  the  dis- 
trict of  F.,  in  the  county  of  G.,  in  the 
state  of  W.  Va.,"  shown  by  extrinsic 
evidence  to  contain  117  acres,  held,  that 
such  a  bill  can  not  be  maintained  upon 
the  ground  of  part  performance,  suffi- 
cient to  take  the  same  out  of  the  stat- 
ute of  frauds;  for  that  character  of 
bill  will  only  lie  where  the  contract 
could  have  been  enforced  without  such 
part  performance,  if  the  "same  or  some 
memorandum  or  note  thereof  had  been 
in  writing,  and  signed  by  the  party  to 
be  charged  thereby,  or  his  agent." 
Blankenship  v.  Spencer,  31  W.  Va.  510, 
7  S.  E.  433. 

Note  or  Entry  at  Auction  Sale.-— J. 
employs  K.  as  his  agent  to  sell  land 
and  certain  personal  property  for  him; 
K.  advertises  the  property  for  sale  on 
a  credit,  and  it  is  sold  at  auction  by  a 
cryer.  K.  present  and  superintending 
the  sales;  a  clerk  is  appointed  to  keep 
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the  account  of  sales;  the  land  is  cried 
out  to  W.  S.  and  the  clerk  makes  an 
entry  in  his  account  sales,  opposite  the 
land,  "$4  per  acre,  purchaser  W.  S.;" 
without  mentioning  the  credit  for  the 
purchase  money;  on  a  bill  by  J.  against 
W.  S.  for  specific  execution,  to  which 
defendant  pleads  the  statute  of  frauds, 
specific  execution  decreed.  Smith  v. 
Jones,  7  Leigh  165,  30  Am.  Dec.  498. 
The  court  said:  "The  note  or  entry  of 
the  terms  of  sale  is  sufficiently  specific 
to  entitle  the  vendor  to  specific  execu- 
tion, though  the  credit  on  which  the 
land  was  sold  is  not  mentioned  in  the 
clerk's  note  or  entry  of  the  sale." 

Evidence  as  to  Description. — Equity 
will  not  enforce  a  parol  contract  on 
the  ground  of  part  performance,  where 
the  des<:ription  is  so  vague  and  indefi- 
nite that  the  contract  would  not  be 
enforced  had  the  memorandum  re- 
quired by  the  statute  of  frauds  been 
made.  Blankenship  v.  Spencer,  31  W. 
Va.  510,  7  S.  E.  433,  citing  Westfall  v. 
Cottrills,  24  W,  Va.  763;  Matthews  v. 
Jarrett,  20  W.  Va.  415. 

c.    Illegality. 

Under  a  decree  of  the  court,  a  com- 
missioner is  directed  to  sell  three  tracts 
of  land;  on  the  day  of  sale  the  land  is 
bid  off  to  A.,  the  debtor,  and  he  being 
unable  to  comply  with  the  terms  of 
sale  makes  a  parol  agreement  with  D., 
by  which  it  is  agreed  he  shall  be  re- 
ported as  the  purchaser  instead  of  A., 
and  the  latter,  as  an  inducement  to  D. 
to  purchase,  agrees  to  get  his  wife  to 
release  her  contingent  dower  in  the 
lands,  which  the  wife  afterward  re- 
fuses to  do;  the  commissioner  reports 
D.  as  the  purchaser,  and  the  court  con- 
firms the  sale  without  objection;  on  a 
subsequent  day  of  the  same  term  N., 
a  creditor  of  A.,  offers  for  one  of  said 
tracts  an  upset  bid  of  twenty  per  cent, 
advance  on  the  price  of  said  tract,  and 
the  court  sets  aside  the  confirmation 
as  to  said  one  tract;  at  a  subsequent 
term  D.  moves  the  court  to  confirm  the 
sale  to  him  of  said  tract,  and  A.  moves 


to  have  the  same  set  aside  and  a  re- 
sale ordered;  the  court  sets  aside  the 
sale  and  orders  a  resale  on  the  basis 
of  the  upset  bid,  the  resale  is  made 
and  N.  becomes  the  purchaser  at  his 
upset  bid;  this  sale  is  confirmed,  and 
D.  appeals  to  this  court.  Held,  the 
said  parol  agreement  could  not  be  spe- 
cifically enforced;  nor  could  it  operate 
as  an  estoppel  or  conclude  the  right  of 
A.  to  resist  the  confirmation  of  the 
sale.  National  Bank  v.  Jarvis,  28  W. 
Va.  805. 

d.  Consideratioiu 

A  parol  agreement,  between  husband 
and  wife,  that,  in  consideration  of  her 
joining  him  in  a  conveyance  of  a  parcel 
of  her  lands,  build  thereon,  and  con- 
vey the  same  to  her,  being  clearly 
proved,  and  partly  executed,  by  her 
joining  in  the  deed,  and  his  making  the 
purchase  and  erecting  the  buildings, 
ought  to  be  enforced  in  equity  against 
his  heirs;  notwithstanding  a  great  dis- 
parity in  value  between  the  lands  so 
bought  and  sold;  it  appearing  that,  at 
the  time  of  the  marriage,  the  husband 
was  very  poor,  and  that  all  the  real 
property  in  his  possession  (except  the 
land  purchased  as  aforesaid),  was  held 
in  right  of  the  wife.  Gosden  v.  Tucker, 
6  Munf.  1.  See  Quarles  v.  Lacy,  4 
Munf.  251. 

e.  Acts    of    Part    Performance    Must 
Not  Lie  in  Compensation. 

In  General. — If  the  acts  done  under 
the  agreement  or  gift  be  of  such  a 
I  character  that  they  can  be  fully  com- 
'  pensated  in  damages,  the  contract  will 
1  not  be  specifically  executed.  Trout  v. 
i  Trout,   2   Va.   Dec.   399,   400. 

If  the    defendant    has     partly     per- 
formed  his   part   of   the   contract,   and 
his    act    of    part   performance    is    inca- 
pable  of   compensation   in   damages,   it 
would  obviously  be  fraud  on  the  plain- 
!  tiff  to  permit   the  defendant  to   refuse 
,  to    execute    such    contract    because    it 
I  was  verbal;   and  in  such  case  a  court 
I  of  equity  will  compel  the  specific  per- 
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formance  of  such  verbal  contract. 
Frame  v.  Frame,  32  W.  Va.  463,  9  S. 
E.  901,  905,  6  L.  R.  A.  323. 

"Where  the  part  performance  of 
oral  agreement  to  convey  lands  con- 
sists in  the  performance  of  services  of 
such  a  peculiar  character  that  it  is  im- 
possible to  estimate  their  value  by  any 
pecuniary  standard,  the  contract  can 
be  specifically  performed,  even  though 
possession  of  the  land  agreed  to  be 
conveyed  was  never  in  the  vendee." 
Rhodes  v.  Rhodes,  3  Sandf.  Ch.  279; 
Watson  V.  Mahan,  20  Ind.  225.  This 
is  a  rule  generally  accepted.  Browne 
on  the  Statute  of  Frauds,  §  463,  Note 
2.  Bryson  v.  McShane,  48  W.  Va.  126, 
130,  35   S.   E.   848. 

"My  fourth  objection  to  a  specific 
performance  is,  that  the  acts  of  part 
performance  all  lie  in  compensation. 
In  Clinan  v.  Cook,  1  Sch.  &  Lefr.  22, 
Lord  Redesdale  says:  *I  take  it  that 
nothing  is  considered  a  part  perform- 
ance, which  does  not  put  the  party  into 
a  situation,  that  is  a  fraud  upon  him, 
unless  the  agreement  is  performed. 
For  instance,  if  upon  a  parol  agree- 
ment, a  man  is  admitted  into  posses- 
sion, he  is  made  a  trespasser,  and  lia- 
ble to  answer  as  a  trespasser  if  there 
be  no  agreement.  That  I  apprehend, 
is  the  ground,  on  which  courts  of  equity 
have  proceeded,  in  permitting  part  per- 
formance of  an  agreement,  to  be  a 
ground  for  avoiding  the  statute;  and 
I  take  it,  therefore,  that  nothing  is  to 
be  considered  as  a  part  performance, 
which  is  not  of  that  nature.' "  Anthony 
V.  Leftwich,  3  Rand.  238,  255. 

In  Henley  v,  Cottrell,  Real  Estate, 
etc.,  Co.,  101  Va.  70,  43  S.  E.  191,  the 
case  of  Wright  v,  Pucket,  22  Gratt. 
370,  was  approved,  but  specific  execu- 
tion was,  in  that  case,  denied,  because 
the  acts  of  part  performance,  while 
made  in  pursuance  of  the  agreement 
proved,  were  not  considered  by  the 
court  as  being  of  such  a  character  as 
to  be  incapable  of  compensation  in 
damages   if   specific   execution   of    the 


contract  were  denied.  Venable  v. 
Stamper,  102  Va.  30,  36,  45  S.   E.  738. 

Illustrative  Cases. — "'Giving  instruc- 
tions for  a  lease,  putting  a  deed  into  a 
solicitor's  hands  to  prepare  a  convey- 
ance, giving  order  for  a  conveyance  to 
be  drawn  and  going  several  times  to 
view  the  estate,  the  execution  and 
registration  of  the  deeds  by  the  vendor 
and  the  admeasurement  of  the  estate 
have  all  been  decided  not  to  be  acts  of 
part  performance  binding  on  the  other 
party  to  the  contract.*  Fry  Spec.  Perf. 
265."  Biern  v,  Ray,  49  W.  Va.  129,  138, 
38   S.   E.   530. 

"As  to  the  houses  he  built,  and  the 
ditches  he  dug,  these  lie  directly  in 
conrpensation;  give  him  what  they 
cost,  and  you  place  him  where  he  was." 
Anthony  v.  Leftwich,  3  Rand.  238,  255. 

f.   Acts  Must  Be  with  View  to  Agree- 
ment Being  Perfonne4. 

The  possession  which  constitutes 
sufficient  part  performance  of  a  parol 
contract  for  the  sale  of  land  to  call 
forth  the  aid  of  a  court  of  equity  in 
enforcing  it,  must  be  refcrrible  to  the 
agreement  set  up.  Rowton  v.  Rowton, 
1  Hen.  &  M.  92;  Argenbright  v.  Camp- 
bell, 3  Hen.  &  M.  144,  168,  183;  Clai- 
borne V.  Henderson,  3  Hen.  &  M.  322, 
381;  Henderson  v.  Hudson,  1  Munf. 
510,  516;  Pigg  v,  Corder,  12  Leigh  69, 
86;  Lorentz  v.  Lorentz,  14  W.  Va.  761, 
773;  Harrison  v.  Harrison,  36  W.  Va. 
561,  556,  15  S.   E.  87,  89. 

Or  as  the  rule  was  stated  in  Wright 
V,  Pucket,  22  Gratt.  370,  the  acts  proved 
in  part  performance  must  refer  to,  re- 
sult from,  or  be  made  in  pursuance  of 
the  agreement  proved,  approved  in 
Pierce  v.  Catron,  23  Gratt  588;  Floyd 
V.  Harding,  28  Gratt.  401;  Campbell  f- 
Fetterman,  20  W.  Va.  398,  403;  West 
Va.  Oil,  etc.,  Co.  v,  Vinal,  14  W.  Va. 
637;  Baldenberg  v.  Warden,  14  W.  Va. 
397;  Middleton  v,  Selby,  19  W.  Va. 
167;  Stone  v.  Hill,  52  W.  Va.  69,  43  S. 
E.  92;  Gallagher  v.  Gallagher,  31  W. 
Va.  9,  5  S.  E.  297;  Burkholder  v.  Lud- 
1am,  30  Gratt.  255;  Reynolds  v.  Neces- 
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sary,  88  Va,  126,  13  S.  E.  348;  Barrett 
V.  Forney,  82  Va.  269;  Venable  v. 
Stamper,  102  Va-  30,  45  S.  E.  738; 
Henley  v.  Cottrell  Real  Estate,  etc., 
Co.,  101  Va.  70,  43  S.  E.  191. 

In  bills  for  specific  performance, 
where  part  performance  of  a  verbal 
contract  is  relied  upon,  the  acts  of  part 
performance  must  be  shown  to  have 
been  done  under  and  by  reason  of  the 
contract  relied  on.  Lightner  v,  Light- 
ner,  2  Va.  Dec.  258. 

In  order  to  make  the  acts  of  part 
performance  such  as  will  authorize  a 
court  of  equity  to  enforce  the  agree- 
ment, it  is  essential  that  they  should 
clearly  appear  to  have  been  done  solely 
with  a  view  to  the  agreement  being 
performed.  If  they  are  acts  which 
might  have  been  done  with  other 
views,  they  will  not  take  the  case  out 
of  the  statute.  Thus,  if  the  vendee 
enter  into  possession,  not  under  the 
contract,  but  in  violation  of  it,  as  a 
trespasser  or  under  a  right  derived 
otherwise  than  by  the  contract,  the 
case  is  not  taken  out  of  the  statute.  1 
Story's  Eq.  Jur.,  §§  762,  7«3.  Steenrod 
V,  Wheeling,  etc.,  R.  Co.,  27  W.  Va. 
1,   8. 

The  act  or  acts  of  part  performance 
must  be  of  such  an  unequivocal  nature 
as  of  themselves  to  be  evidence  of  the 
execution  of  an  agreement.  They  must 
be  such  as  could  be  done  with  no 
other  view  or  design  than  to  perform 
the  agreement.  They  must  unequivo- 
cally refer  to  and  result  from  an  agree- 
ment and  be  such  as  the  party  would 
not  have  done  unless  on  account  of 
that  very  agreement,  and  with  a  direct 
view  to  its  performance.  The  act  must 
be  sufficient  of  itself,  without  any  other 
information  or  evidence  to  satisfy  the 
court  from  the  circumstances  it  has 
created,  and  the  relations  it  has  formed, 
that  they  are  only  consistent  with  the 
assumption  of  the  existence  of  a  con- 
tract, the  terms  of  which  equity  will 
enforce.  Until  acts  are  alleged  which, 
of  themselves,  imply  the  existence  of 
such  a  contract,  parol  evidence  to  show 


its  terms  is  inadmissible.  Plunkett  v. 
Bryant,  101  Va.  814,  818,  45  S.  E.  742. 

"Acts  of  part  performance  by  the 
party  seeking  specific  execution,  to 
take  a  case  out  of  the  statute,  must  be 
of  such  an  unequivocal  nature  as  of 
themselves  to  be  evidence  of  the  ex- 
istence of  an  agreement;  as,  for  ex- 
ample, where,  under  a  parol  agree- 
ment to  sell  land,  the  purchaser  is  put 
into  possession,  and  proceeds  to  make 
improvements.  2  Min.  Insts.  (4th 
Ed.),  853;  3  Pom.  Eq.,  §  1409.  In  the 
language  of  Lord  Hardwicke,  the  act 
oi  part  performance  'must  be  of  such 
as  could  be  done  with  no  other  view 
or  design  than  to  perform  the  agree- 
ment.' "  Hale  v.  Hale,  90  Va.  728,  732, 
19  S.  E.  739. 

•  "To  aveid  the"  effect  of  the  statute, 
however,  it  is  alleged,  that  the  appel- 
lant had  possession,  which  was  a  suffi- 
cient part  performance.  But  the  pos- 
session which  has  this  effect  must  be 
referable  to  the  agreement  set  up,  as 
all  the  later  authorities  prove.  Rowton 
V.  Rowton,  1  Hen.  &  M.  92;  Heth 
V.  Woodridge,  6  Rand.  605;  Sugd.  Law 
Vend.  83.  An  agreement  will  not  oe 
considered  as  partly  executed,  unless 
the  acts  done  are  such  as  could  be 
done  with  no  other  view  or  design, 
than  to  perform  the  agreement;  and 
if  it  do  not  appear,  .but  that  the  acts 
done  might  be  done  with  other  views, 
the  agreement  will  not  be  taken  out  of 
the  statute.  Heth  v.  Wooldridge,  6 
Rand.  605,  610."  Payne  v.  Graves,  5 
Leigh  561,  577. 

The  rule  is,  that  unless  the  act  al- 
leged to  be  in  part  performance  is 
clearly  in  execution  of  the  parol  agree- 
ment, it  will  not  take  the  case  out  of 
the  statute  of  frauds.  Wilde  v.  Fox, 
1   Rand.  165,  169. 

The  erection  by  a  husband  of  build- 
ings upon  his  wife's  maiden  land,  that 
she  was  in  possession  of  until  her  death, 
can  not  be  regarded  as  aa  act  of  such 
an  unequivocal  nature  as  of  itself  to 
be  evidence  of  an  agreement  that  he 
should    be    compensated    therefor.      It 
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can  hardly  be  said  that  such  an  act 
could  be  done  with  no  other  view  or 
design  than  to  perform  a  previous 
agreement  on  his  part.  Such  an  act 
by  a  husband  does  not  necessarily  re- 
fer to  or  result  from  an  agreement 
with  the  wife,  and  is  not  such  an  act 
as  the  husband  would  not  have  per- 
formed, except  as  the  result  of  an 
agreement.  On  the  contrary,  husbands 
live  with  their  wives  on  the  lands  of 
the  latter,  and  spend  their  lives  in 
working,  managing  and  improving 
such  lands,  without  any  agreement  for 
compensation.  From  such  acts  a  con- 
tract on  the  part  of  the  wife  to  com- 
pensate the  husband  can  not  be  im- 
plied. Such  acts  are  not  sufficient  of 
themselves,  without  any  other  infor- 
mation or  evidence  to  satisfy  the 
court,  from  the  circumstances  it  has 
created  and  the  relations  it  has  formed, 
that  it  is  only  consistent  with  the  as- 
sumption of  the  existence  of  a  con- 
tract, the  terms  of  which  equity  will 
enforce.  Until  such  acts  are  alleged, 
as  of  themselves  imply  the  existence 
of  a  contract,  parol  evidence  to  show 
its  terms  is  inadmissible.  Plunkett  v, 
Bryant,  101  Va.   814,  819,  5  S.   E.  742. 

g.    Payment  of  Purchase  Money. 

It  is  now  sell  settled  that  the  pay- 
ment by  the  purchaser  of  land  to  the 
vendor,  of  the  whole  or  a  part,  whether 
substantial,  or  unsubstantial,  of  the 
purchase  money,  is  not  an  act  of  part 
performance  of  a  parol  contract  for 
the  sale  of  land,  as  will  take  the  con- 
tract out  of  the  statute  of  frauds. 
Gallagher  v.  Gallagher,  31  W.  Va.  9, 
13,  5  S.  E.  297,  299;  Biern  v.  Ray,  49 
W.  Va.  129,  38  S.  E.  530,  534,  both 
citing  Jackson  v.  Outright,  5  Munf. 
308;  Fry,  Spec.  Perf.,  §  403;  2  Story, 
Eq.  Jur.,  §  760;  Huntington  v.  Thorn- 
burg,  46  W.  Va.  99,  33  S.  E.  108,  110. 

The  payment  of  the  purchase  money 
is  not  such  part  performance  as  would 
entitle  the  purchaser  to  specific  ex- 
ecution because  the  money  may  be  re- 
covered back   at  law,  and   the   parties 


be  thus  restored  to  their  original  posi- 
tion; and  therefore  it  does  not  put  the 
purchaser  in  such  a  position  that  he 
will  suffer  "an  unjust  and  unconscien- 
tious injury  and  loss"  if  the  contract 
is  not  enforced.  2  Story,  Eq.  Jur.,  § 
761.  Gallagher  v.  Gallagher,  31  W.  Va. 
9,   5   S.    E.   297,   300. 

"Payment  of  money  *  ♦  *  is  not  part 
performance,  for  it  may  be  repaid;  and 
then  the  parties  will  be  just  where  they 
were  before."  Anthony  v,  Leftwich, 
3  Rand.  238,  255. 

A  purchaser  of  land  by  parol  con- 
tract, having  acquired  an  equitable  title 
therein  by  part  performance  of  the  con- 
tract, such  as  will  take  the  contract  out 
of  the  statute  of  parol  contracts  and 
entitled  him  in  equity  to  have  the  con- 
tract specifically  performed,  may  as- 
sert, as  against  the  creditors  of  the 
vendor,  his  prior  equity;  but  mere  pay- 
ment of  the  purchase  money  is  not 
such  part  performance  as  will  vest  in 
him  such  equitable  title  and  superior 
equity.  Jackson  v.  Outright,  5  Munf. 
318;  Anthony  v,  Leftwich,  3  Rand.  238. 
255;  Allen  v.  Smith,  1  Leigh  231;  2 
Lon.  Dig.  54;  2  Min.  Inst.  Biern  r. 
Ray,  49  W.  Va.  129,  138,  38  S.  E.  530, 

Illustrative  Cases. — Plaintiff,  being 
indebted  to  a  building  and  loan  associa- 
tion under  a  deed  of  trust,  agreed 
orally  that  the  association  should  take 
the  property  under  the  deed  in  satis- 
faction of  the  debt.  Plaintiff  vacated 
the  premises  shortly  thereafter,  and 
left  the  state,  making  no  claim  to  the 
premises  or  to  the  rents,  and  paying 
no  taxes  thereon  for  a  period  of  five 
years.  In  the  meantime  the  associa- 
tion took  possession,  and  sold  the 
property,  with  the  knowledge  of  plain- 
tiff, who  made  no  objection.  The  as- 
sociation made  no  demand  on  plain- 
tiff for  dues  or  interest  or  payments 
on  the  debt,  but  removed  his  name 
from  the  roll  of  stockholders;  held, 
that  the  evidence  was  sufficient  to  sup- 
port a  decree  against  the  plaintiff  for 
specific    performance    of    the    contract 
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of  sale  to  the  association.  Franklin  v. 
Salem  Bldg.  Ass'n,  2  Va.  Dec.  3»5. 

Insolvency  of  Vendor. — In  the  case 
of  a  verbal  contract  for  the  sale  of 
land,  the  payment  of  the  purchase 
money  is  not  of  itself  such  performance 
as  will  take  the  case  out  of  the  statute 
of  frauds,  although  the  vendor  has  be- 
come insolvent.  Miller  v.  Lorentz,  39 
W.  Va,  160,  19  S.  E.  391. 

Weight  as  Evidence. — In  Barrett  v. 
Forney,  82  Va.  269,  277,  the  court  in 
granting  the  prayer  for  specific  per- 
formance, said:  "Here  there  is  no 
lack  of  certainty  or  definiteness  as  to 
the  terms  of  the  parol  agreement,  if 
what  passed  between  the  parties  be 
viewed  in  the  light  of  the  contempo- 
raneous acts  of  these  parties;  there  has 
been  possession  by  Forney  actual,  long 
and  exclusive,  and  not  joint;  and  dur- 
ing this  time  valuable  improvements 
have  been  put  on  the  property,  upon 
the  faith  of  the  agreement;  and  the 
specific  execution  of  the  contract  will 
alone  be  adequate  and  complete  jus- 
tice; and,  finally,  there  was  full  pay- 
ment of  the  purchase  money  by  the 
vendor,  which,  although  it  is  not  re- 
garded as  an  act  of  part  performance, 
was  an  item  in  the  contract,  and  is  an 
evidence  of  his  purpose  to  carry  out 
all  the  stipulations  on  his  part;  and 
there  remains,  therefore,  literally  noth- 
ing to  be  done  but  for  the  vendor  to 
release  the  legal  title  to  the  vendee, 
who  already  has  the  equitable  title,  to 
complete  the  execution  of  the  contract. 
Rhea  v.  Jordan,  28  Gratt.  678;  3 
Pomero/s  Eq.,  §§  1401,  1409,  and 
notes." 

"At  law,  part  performance  of  a  parol 
agreement  (for  the  sale  of  land)  will 
not  exempt  it  from  the  operation  of 
the  statute  of  frauds;  and  the  payment 
of  purchase  money  i^  not  such  part 
performance  as  will  induce  a  decree  for 
specific  execution.  See  1  Chitty  on 
Contracts,  §  422;  2  Minor,  p.  858;  Jack- 
son V.  Outright,  5  Munf.  308,  318;  An- 
thony V.  Leftwich,  3  Rand.  238,  255;  2 


Lomax    Dig.   54."     Brown   v.   Pollard, 
89  Va.  698,  701,  17  S.   E.  6. 

h.    Possession    or     Making    Improve- 
ments. 

(1)  In  General 

Specific  performance  of  an  oral  con- 
tract will  not  be  decreed  on  behalf  of 
the  purchaser  on  the  ground  of  part 
performance,  when  the  plaintiff  fails 
to  show  either  that  he  ever  had  ex- 
clusive possession  of  the  land  or  that 
he  made  any  permanent  improvements 
thereon.  Gallagher  v.  Gallagher,  31 
W.  Va.  9,  5  S.  E.  297. 

Plaintiff  made  an  oral  agreement  to 
sell  and  deliver  certain  lands  to  de- 
fendant for  a  fixed  sum,  in  considera- 
tion of  his  taking  up  and  delivering 
two  notes  which  were  liens  upon  those 
lands,  and  paying  the  balance  at  a 
stated  time.  Defendant  bought  the 
notes,  and  delivered  one,  and  offered 
to  perform  the  remaining  condition  of 
the  contract,  and  went  into  possession, 
and  cut  logs  from  the  land.  The  plain- 
tiff, however,  refused  to  further  per- 
form the  contract,  obtained  an  injunc- 
tion, and  sought  to  recover  the  logs, 
still  retaining  the  note.  Upon  the  fore- 
going facts  it  was  held,  that  specific 
performance  of  the  contract  will  be  de- 
creed.    Reynolds  v.  Necessary,  88  Va. 

125,  13  S.  E.  348. 

(2)  Possession. 

Definition.— See  POSSESSION,  vol. 
11,  p.  289. 

Possession  means  simply  the  own- 
ing or  having  a  thing  in  one's  own 
power.    Bryson  v.  McShane,  48  W.  Va. 

126,  129,   35   S.    E.    848. 

Possession  Alone. — ^There  are  au- 
thorities to  the  effect  that  if  the  parol 
contract  for  land  is  accompanied  with 
the  possession,  the  purchaser  is  entitled 
to  the  specific  execution,  without  show- 
ing any  other  acts  of  performance. 
Brown,  in  his  treatise  on  the  Statute 
of  Frauds  (§  467,  p.  536),  says:  "It  is 
well  settled  that  possession  alone, 
without  payment  or  other  acts  of  own- 
ership,   is    sufficient    part    performance 
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of  a  verbal  contract  for  land  to  sustain 
a  decree  for  its  specific  execution." 
And  he  cites  a  long  list  of  authorities 
in  support  of  it.  "When  the  pur- 
chaser," he  says,  "goes  into  posses- 
sion, and  rests  upon  that  act  his  claim 
for  the  specific  execution  of  the  con- 
tract, our  reason  for  allowing  that  claim 
is,  that  if  there  be  no  agreement  valid 
in  law  or  equity,  he  is  made  a  tres- 
passer, and  is  liable  as  a  trespasser;  a 
position  which  would  amount  to  a 
fraud  practiced  upon  him  by  the 
vendor."  And  he  cites  Mr.  Justice 
Story,  who  says:  "For  the  purpose  of 
defending  himself  against  a  charge  as 
a  trespasser,  and  a  suit  to  account  for 
the  profits  in  such  a  case,  the  evidence 
of  a  parol  agreement  would  seem  to  be 
admissible;  and  if  admissible  for  such 
a  purpose,  there  seems  to  be  no  rea- 
son why  it  should  not  be  admissible 
throughout."  St«ry,  Eq.  Juris.,  §  761. 
Stokes. V.  Oliver,  76  Va.  72,  82. 

Where  the  general  requisites  for  a 
decree  for  specific  performance  are 
shown,  possession  given  and  taken  in 
part  execution  of  such  verbal  contract 
may  ef  itself  entitle  the  purchaser  to 
have  the  same  enforced;  but  such  pos- 
session must  be  actual  and  exclusive, 
and  be  retained  and  continued  under  it; 
and  such  contract  must  be  satisfac- 
torily proved,  and  be  certain  and  defi- 
nite in  its  terms.  This  rests  upon  the 
principle  of  equitable  estoppel  that  the 
vendor  has  so  dealt  with  the  purchaser 
in  receiving  the  whole  or  a  part  of  the 
purchase  money,  or  in  contracting  for 
its  payment,  and  in  putting  him  in  ac- 
tual possession  of  the  land  in  part  ex- 
ecution of  the  contract  of  sale,  that  it 
would  be  a  fraud  on  the  vendor's  part 
to  repudiate  the  contract,  and  stop 
short  of  its  complete  execution.  Miller 
V.  Lorentz,  39  W.  Va.  160,  19  S.  E. 
391. 

In  Browne  on  the  Statute  of  Frauds 
(p.  570,  §  448),  it  is  said  "that  where 
an  agreement  has  been  so  far  executed 
by  one  party,  with  the  tacit  encourage- 
ment of  the  other,  relying  on  his  ful- 


fillment of  it,  that  for  the  latter  to 
repudiate  it,  and  shelter  himself  under 
the  provisions  of  the  statute,  would 
amount  to  a  fraud  upon  the  former,  that 
fraud  will  be  defeated  by  compelling 
him  to  carry  out  the  agreement," 
Possession  alone  is  held  to  be  suffi- 
cient to  avoid  the  statute.  Gallagher 
V,  Gallagher,  31  W.  Va.  9,  5  S.  E. 
297;  Elbon  v,  Adams,  44  W.  Va.  237, 
30  S.   E.   150. 

Illustrative  Cases. — In  a  suit  to  en- 
force specific  performance  of  a  parol 
contract  or  agreement  to  devise  or 
convey  real  estate,  possession  is  an 
essential  part  performance  of  such  con- 
tract. Goodwin  v.  Bartlett,  43  W.  Va, 
332,  27  S.  E.  325,  citing  Reed  v.  Van- 
norsdale,  2  Leigh  569;  Darlington  v. 
McCoole,   1   Leigh    36. 

In  the  year  1775,  J.  Z.  made  a  set- 
tlement on  the  upper  part  of  an  island 
in  the  Ohio  River,  containing  in  all  285 
acres.  In  1777,  his  brother,  E.  Z.,  made 
a  settlement  on  the  lower  part.  A 
parol  agreement  between  them,  in  or 
before  the  year  1784,  that  E.  Z.  should 
exhibit  his  settlement  right,  to  the  land 
commissioners,  obtain  their  certificate, 
and  get  a  patent  to  himself  for  the 
whole  island;  and  afterwards  convey 
to  J.  Z.  in  fee  simple  his  part  thereof, 
situate  above  certain  line  trees,  was 
enforced  in  equity,  upon  a  bill  filed,  in 
1815,  by  J.  Z.,  whose  possession  of  the 
land  had  continued  without  interrup- 
tion from  the  time  of  his  first  settle- 
ment.    Zane  v.  Zane,  6  Munf.  406. 

Where  Vendee  Is  Lessee  or  Coten- 
ant  with   Vendor. — "In    the    argument 
of  this  case  questions  were  raised  and 
authorities   were  cited  by   the   counsel, 
I  which   we   have   not   deemed   it   neces- 
,  sary  to  refer  to  in  detail.    The  grounds 
I  relied  on  by  the  plaintiff  in  resistance 
I  of  the  claim  asserted  «n  the  answer,  are 
that  the  claim  is- barred  by  the  statute 
of  frauds  and  perjuries,  and  there  has 
not  been  a  suflficient  part  performance 
of  the  parol  agreement  in  the  proceed- 
ings mentioned   to  entitle   the   defend- 
ant  to    specific    execution   of   the   said 
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agreement.  In  the  view  we  have  taken 
of  the  pleadings  and  proofs  in  this 
cause,  and  upon  the  case  which  is 
thereby,  in  our  judgment,  clearly  made 
out,  we  think  that  there  can  be  ho 
doubt  that  according  to  all  the  au- 
thorities on  the  subject,  there  was  a 
sufficient  part  performance  of  the 
agreement  to  entitle  the  parties  to  a 
specific  execution  of  the  same.  In- 
deed, the  performance,  on  the  part  of 
Rhea,  was  not  partial,  but  complete. 
It  was  argued  by  the  counsel  for  Jor- 
dan, that  possession  is  not  a  sufficient 
part  performance  where  the  vendee  is 
a  lessee  of,  or  a  joint  tenant  or  tenant 
in  common  with  the  vendor,  and  that 
in  such  case  the  continued  possession 
after  the  date  of  the  agreement  will 
be  referred  to  the  former  title  rather 
than  to  the  parol  agreement.  If  the 
continued  possession  stood  alone,  per- 
haps that  might  be  so.  But  where,  as 
in  this  case,  it  is  accompanied  by  clear 
and  positive  proof  aliunde  that  the 
continued  possession,  if  so  it  can  be 
called,  was,  in  fact,  exclusive  and  not 
joint,  and  that  many  costly  improve- 
ments were  erected  by  the  vendee  on 
the  land,  there  can  be  no  room  for 
doubt  on  the  subject."  Rhea  v.  Jor- 
dan,  28   Gratt.    678,   682. 

Gifts. — "This  reasoning  is  just  as  ap- 
plicable to  a  gift,  when  possession  is 
given  in  pursuance  of  it,  as  to  a  con- 
tract of  sale;  although  the  first  author 
above  named  says^  *  In  the  case  of  a 
gift  something  more  seems  to  be  re- 
quired than  the  mere  taking  posses- 
sion, as,  for  instance,  the  expenditure 
of  money  on  the  estate  by  the  donee, 
upon  the  faith  of  the  gift.  If  it  be  true, 
as  asserted,  that  payment  of  purchase 
money  is  not  necessary  as  an  act  of 
performance,  it  follows  that  valuable 
consideration  is  not  necessary  to  sup- 
port the  promise,  but  that  when  it  is 
founded  upon  meritorious  considera- 
Ijon,  accompanied  with  delivery  of  pos- 
session, it  may  be  specifically  enforced; 
which,  I  think,  is  intimated  by  Judge 
Allen  as  his  opinion  in  Jones  v.  Oben- 


chain,  10  Gratt.  259.  In  Lessee  of 
Tyler  v.  Echart,  1  Binny  380,  Ch.  J. 
Tilghman,  speaking  for  the  court,  said: 
'It  has  been  settled  that  when  a  parol 
agreement  is  clearly  proved,  in  con- 
sequence of  which  one  of  the  parties 
has  taken  possession  and  made  valu- 
able improvements,  such  agreement 
shall  be  carried  into  effect.  We  see  no 
material  differene  between  a  sale  and 
a  gift.'"  Stokes  >.  Oliver,  76  Va. 
72,  82. 

Nature  and  Sufficiency  of  Possession* 
— Possession,  to  be  sufficient  to  sus- 
tain a  suit  for  specific  performance  of 
a  parol  contract,  must  be  actual,  open, 
notorious,  exclusive,  and  continuous 
under  the  delivery  of  the  plaintiff.  Con- 
structive possession  of  vacant  town 
lots  is  not  sufficient.  Such  possession 
remains  with  the  legal  title.  Hunting- 
ton, etc..  Land  Co.  v.  Thornburg,  46 
W.  Va.  99,  33  S.  E.  108;  Woods  v. 
Stevenson,  43  W.  Va.  149,  27  S.  E.  309; 
Miller  v,  Lorentz,  39  W.  Va.  160,  1» 
S.  E.  391;  Gallagher  v.  Gallagher,  31 
W,  Va.  9,  5  S.   E.  297. 

Possession  is  an  important  element 
in  the  enforcement  of  parol  contracts. 
Possession  alone  will,  under  some  cir- 
cumstances, entitle  the  purchaser  to  a 
decree  for  specific  performance.  Har- 
ris V,  Crenshaw,  3  Rand.  14;  2  Story, 
Eq.  Jur.,  §  761.  In  all  cases  in  which 
possession,  either  as  delivered  by  the 
vendor,  or  assumed  by  the  purchaser, 
is  relied  upon,  it  must  appear  to  be  a 
notorious  and  exclusive  possession  of 
the  land  claimed,  and  to  have  been  de- 
livered or  assumed  in  pursuance  of  the 
contract  alleged,  and  so  retained  or 
continued.  Where  the  purchaser  moves 
upon  the  premises  and  remains  there 
in  company  with  the  previous  occu- 
pant, not  as  the  ostensible  and  ex- 
clusive proprietor,  or  where  the  metes 
and  bounds  of  the  land  alleged  to  be 
purchased  are  not  fixed  and  recognized 
and  the  purchaser  occupies  it  in  com- 
mon with  adjacent  land  of  his  own, 
such  possession,  as  an  act  of  part  per- 
formance, will  not  be  sufficient  to  en- 
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title  the  purchaser  to  specific  perform- 
ance. Gallagher  v.  Gallagher,  31  W. 
Va.  9,  5   S.   E.   297,  300. 

Possession,  to  entitle  a  person  to 
specific  execution  of  a  parol  contract, 
must  be  actual,  notorious,  and  exclu- 
sive. Woods  V.  Stevenson,  43  W.  Va. 
149,  27  S.  E.  309,  citing  Miller  v, 
Lorentz,  39  W.  Va.  160,  19  S.  E.  391. 

Poasession  as  Tenant. — Where  a 
suit  for  specific  performance  of  a  parol 
contract  for  the  sale  of  land  is  brought 
on  the  ground  of  part  performance  and 
possession,  such  suit  can  not  be  re- 
sisted on  the  ground  that  the  posses^ 
sion  of  the  premises  must  be  referred 
to  his  tenancy,  and  not  to  a  contract 
of  purchase,  because  from  the  time  the 
landlord  has  notice  that  the  person, 
who  formerly  held  as  tenant,  claims 
to  be  in  possession,  not  as  tenant  but 
in  his  own  right,  the  relation  of  land- 
lord and  tenant  ceases.  Campbell  v, 
Fetterman,  20  W.  Va.  398,  citing  Tav- 
ener  v.  Emerick,  9  Gratt.  220;  Alder- 
son  V.  Miller,  15  Gratt.  279. 

"Where  the  purchaser  (under  a  parol 
contract)  has  been  placed  in  posses- 
sion and  held  under  the  contract  and 
paid  all  or  part  of  the  purchase  money, 
and  made  valuable  and  permanent  im- 
provements upon  the  land  and  such 
possession  having  been  actual,  and  ex- 
clusive, and  not  as  a  tenant  of  the 
vendor,  then  this  can  be  shown  to  the 
satisfaction  of  a  court  of  equity,  he 
can  maintain  his  bill  for  specific  per- 
formance. Miller  v.  Lorentz,  39  W. 
Va.  160,  19  S.  E.  391;  Gallagher  v. 
Gallagher,  31  W.  Va.  9,  5  S.  E.  297; 
Goodwin  v,  Bartlett,  43  W.  Va.  332,  27 
S.  E.  325;  Middleton  v.  Selby,  19  W. 
Va.  167  (syl.,  pt.  4)."  Ratliff  v.  Som- 
mers,  55  W.  Va.  30,  39,  46  S.  E.  712. 

"Possession  under  the  contract  and 
which  can  be  referred  to  nothing  else, 
has  ever  been  held,  to  be  a  sufficient 
act  of  part  performance.  Such  was  the 
possession  of  Smock.  It  is  proved, 
that  after  the  sale,  he  remained  in  pos- 
session of  the  whole  tract,  and  paid 
Wilde  for  a  moiety  of  it,  only;  an  act 


which  is  utterly  inconsistent  with 
Wilde's  ownership  of  the  whole  tract 
That  he  was  originally  in  possession 
at  the  time. of  the  sale  under  the  de- 
cree, is  not  material.  Even  the  posses- 
sion of  a  tenant  who  makes,  a  parol 
contract  for  a  new  lease,  by  which  he 
pays  additional  rent,  and  who  holds 
over  at  the  expiration  of  his  old  term, 
has  been  held  a  sufficient  act  of  part 
performance."  Wilde  v.  Fox,  1  Rand. 
165,  170. 

A  mere  technical  possession,  not 
open  to  the  observation  of  the  neigh- 
borhood, and  capable  of  being  proved 
only  by  select  and  confidential  wit- 
nesses, is  insufficient.  Huntington, 
etc..  Land  Devel.  Co.  v.  Thornburg, 
46  W.  Va.  99,  33  S.  E.  108,  110. 

(8)    Improvements. 

See  the  title  IMPROVEMENTS, 
vol.  7,  p.  317. 

In  General. — It  is  settled,  both  in 
England  and  America,  that,  if  the 
vendee  under  a  verbal  agreement  for 
the  purchase  of  real  estate  expends 
labor  ©r  money  in  improving  the  same, 
the  contract  is  thereby  partly  per- 
formed, and  the  statute  of  frauds  has 
no  application  to  it.  In  such  a  case 
the  improvements  by  the  vendee  in 
possession  constitute  valuable  and 
equitable  consideration,  and  entitle  him 
to  specific  execution  of  the  contract 
which  he  complies  with  fully  on  his 
part.  Frame  v,  Ffame,  32  W.  Va,  463, 
9  S.  E.  901,  905,  5  L.  R.  A.  323;  Camp- 
bell V,  Fetterman,  20  W.  Va.  398. 

Illustrative  Cases. — ^Where  the  vendor 
by  parol  sells  to  the  vendee  land,  to  be 
paid  for  in  three  years  in  work,  and 
puts  him  in  possession,  and  the  vendee 
clears  the  land  and  builds  a  dwelling 
on  it,  which  with  his  family  he  con- 
tinues to  occupy,  paying  the  vendor 
the  purchase  money  in  work  as  he 
agreed,  such  vendee  is  entitled  to  a 
conveyance  in  specific  performance  of 
the  sale  of  the  land.  Bowman  v.  Wol- 
ford,  80  Va.  213. 

Where  a  tract  of  land  was  conveyed 
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jointly  to  J.  and  R.,  and  about  the  same 
time  J.  agreed  to  sell  his  moiety 
thereof  to  R.  for  a  certain  price,  and 
under  and  in  pursuance  of  said  agree- 
ment R.  took  and  held  exclusive  and 
undisturbed  possession  of  said  land  for 
about  twenty-eight  years,  made  valu- 
able improvements  thereon,  and  paid 
to  J.  the  agreed  price  for  his  moiety, 
it  was  held,  that  a  bill  filed  by  J.  for 
partition  must  be  dismissed,  and  that 
R.  had  acquired  a  full,  equitable  title, 
which  the  court  would  enforce  by  com- 
pelling J.  to  make  conveyance  of  the 
legal  title  also.  Rhea  v.  Jordan,  28 
Gratt.  678. 

In  Venable  v.  Stamper,  102  Va.  30, 
45  S.  E.  738,  an  aunt  wrote  to  her 
nephew  in  Missouri  that  if  he  would 
return  to  Virginia  she  would  purchase 
a  farm  and  live  with  him,  requiring 
only  her  board  and  lodging,  and  that 
when  she  was  "done  with  the  farm" 
would  give  it  to  him.  The  nephew, 
on  the  faith  of  this  promise,  abandoned 
a  job  as  a  day  laborer  in  Missouri  and 
came  to  Virginia  and  married,  and  en- 
tered into  the  possession  of  the  farm, 
cultivated  it,  received  all  the  rents  and 
profits  from  it  but  incurred  no  costs, 
made  no  improvements,  and  did  noth- 
ing in  respect  to  it  except  expend  some 
money  and  labor  upon  it  in  the  ordi- 
nary course  of  husbandry.  The  aunt 
remained  with  him  less  than  two  years, 
and  then,  becoming  dissatisfied,  left 
him  and  afterwards  conveyed  the  land 
to  another.  Held,  if  any  damage  has 
been  shown,  it  may  be  compensated  in 
an  action  at  law,  and  the  contract  will 
not  be  specifically  enforced  in   equity. 

B.  &  Co.  and  F.  jointly  purchased 
and  received  conveyance  of  land  for 
$6,000;  whereof  F.  paid  $1,400,  and  B. 
&  Co.  $100,  cash  payment.  Then  F., 
by  parol  contract,  bought  of  B.  &  Co. 
his  interest  for  $1,500,  paid  in  hand, 
and  F.'s  assumption  to  pay  balance  of 
purchase  money,  which  F.  paid,  and 
was  left  in  actual  and  exclusive  pos- 
session for  twelve  years,  during  which 
time  he  made  permanent  improvements 


at  cost  of  $6,000;  and  then  sued  for 
specific  performance.  Held,  F.  should 
be  decreed  specific  performance  of  this 
parol  contract  against  B.  &  Co.  Bar- 
rett V.  Forney,  82  Va.  269,  citing  Rhea 
V.  Jordan,  28  Gratt.  678. 

Nature  of  Improvements. — "It  is  al- 
ways regarded  as  strongly  confirma- 
tory of  the  right  of  a  purchaser  seek- 
ing the  specific  execution  of  a  ,verbal 
contract  for  an  estate  in  land  that  he 
has  proceeded,  upon  the  faith  of  the 
contract  and  with  a  knowledge  of  the 
vendor,  to  expend  money  on  the  im- 
provement of  the  land.  But  the  im- 
provements relied  upon  must  be  of  a 
character  permanently  beneficial  to  the 
land,  and  involving  a  sacrifice  to  the 
purchaser  who  made  them.  Although 
the  improvements  are  required  to  be 
beneficial  to  the  land,  a  court  of  equity 
will  not  inquire  whether  the  expendi- 
tures have  been  judiciously  or  injudi- 
ciously made,  or  whether  the  money 
has  been  well  or  ill  laid  out.  Daven- 
port V.  Mason,  15  Mass.  85;  Whitehead 
V,  Brockhurst,  1  Brown,  Ch.  417.  It 
must  appear,  however,  that  the  loss  of 
his  improvements  would  be  a  sacrifice 
to  the  purchaser.  If,  therefore,  he  had 
gained  more  by  the  possession  and  use 
of  the  land  than  he  has  lost  by  his  im- 
provements, or  if  he  has  been  in  fact 
fully  compensated  for  the  improve- 
ments, they  will  not ,  be  available  to 
him  as  a  ground  for  specific  execution. 
Browne,  St,  Frauds,  §§  487-491."  Galla- 
gher V,  Gallagher,  31  W.  Va.  9,  5  S. 
E.  297,  300;  Peery  v.  Elliott,  101  Va. 
709,  44  S.  E.  919. 

Merc  Repairs. — The  improvements 
must  be  beneficial  to  the  estate,  and 
of  a  permanent  character.  Mere  re- 
pairs confer  no  rights  upon  the  pur- 
chaser. Gallagher  v.  Gallagher,  31  W. 
Va.  9,  5  S.  E.  297. 

i.   Pajrment  of  Taxes. 

Pasrment  of  taxes,  and  placing  on 
property  valuable  and  permanent  im- 
provements, is  such  part  performance 
as  will  take  a  parol  contract  out  of  the 
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statute  of  frauds.     Campbell  v.  Fetter- 
man,  20  W.  Va.  398. 

j.  Plaintiff  Must  Rely  on  His  Own 
Acts  of  Part  Perfonnance. 

A  plaintiff  seeking  specific  perform- 
ance of  a  parol  contract  for  the  sale 
of  land  must  rely  upon  his  own  acts 
of  part  performance  and  not  on  the 
repudiated  acts  of  the  defendants,  or 
the  person  under  whom  the  defendants 
claim.  Huntington,  etc.,  Land  Devel. 
Co.  V,  Thornburg,  46  W.  Va.  99,  33  S. 
E.  108. 

k.  Acts  of  Part  Performance  Must  Be 
Positive  and  Substantial. 

Where  the  acts  of  part  performance 
relied  on  to  tak?  an  alleged  parol  agree- 
ment to  convey  lands  out  of  the  opera- 
tion of  the  statute  of  frauds,  are  not 
positive  and  substantial,  equity  will  not 
decree  specific  performance  of  the  con- 
tract. Hudson  V,  Max  Meadows  Land, 
etc.,  Co.,  99  Va.  537,  39  S.  E.  215. 

It  would  seem  that  where  a  vendee 
under  a  parol  contract  for  the  sale  of 
land,  takes  possession  under  the  con- 
tract, and  before  the  vendors  refuse  to 
sell,  splits  some  rails  and  commences 
to  get  some  timber  to  repair  some 
buildings,  that  these  are  not  such  acts 
of  part  perofrmance  as  will  entitle  him 
to  a  specific  performance.  Wiley  v. 
Colston,  86  Va.  520,  10  S.  E.  507. 

4.  Priorities. 

A  purchaser  of  land  by  parol  con- 
tract, having  acquiredian  equitable  title 
therein  by  part  performance  of  the 
contract,  such  as  will  take  the  con- 
tract out  of  the  statute  of  parol  con- 
tracts and  entitle  him  in  equity  to  have 
the  contract  specifically  performed, 
may  assert,  as  against  the  creditors  of 
the  vendor,  his  prior  equity.  Biern  v. 
Ray,  49  W.  Va.  129,  38  S.  E.  530. 

5.  Proof  of  Part  Performance. 

In  Broughton  v.  Coffer,  18  Gratt. 
184,  specific  performance  of  a  verbal 
promise  to  convey  land  was  refused, 
\.'here  but  one  witness  testified  to  the 
part    performance,    and    his    testimony 


on  this  point  was  in  direct  conflict  with 
the  answer. 

6.    Evidence  to  Establish  Contract. 

a.  In  General. 

The  plaintiff,  after  showing  the  act 
of  part  performance,  may  go  on  to 
prove  the  agreement,  either  by  the  con- 
fession of  the  defendant,  or  by  evi- 
dence aliunde.  Wilde  v.  Fox,  1  Rand. 
165,  170. 

In  order  that  a  court  of  equity  shall 
exercise  its  power  to  decree  a  specific 
execution,  where  there  has  been  apart 
performance,  the  contract  itself  must 
be  clear,  certain,  and  unambiguous,  in 
its  terms,  and  must  either  be  admitted 
by  the  pleadings,  or  proved  with  a  rea- 
sonable degree  of  certainty,  to  the 
satisfaction  of  the  court.  If,  therefore, 
upon  all  the  evidence  given  by  both 
parties,  the  court  is  left  in  doubt  as  to 
the  entire  contract,  or  even  as  to  any 
of  its  material  terms,  it  will  not  grant 
the  remedy,  although  a  partial  per- 
formance of  something  has  been  suffi- 
ciently proved.  Pom.  Specific  Per- 
formance, §  136.  Pennybacker  v.  Mau- 
pin,  96  Va.  461,  463,  31  S.  E.  607. 

b.  Declarations  and  Admissions. 

A  parol  contract  for  the  sale  of  land 
will  not  be  enforced  where  the  only 
evidence  of  the  contract  consists  of 
testimony  of  declarations  made  by  the 
vendor,  in  none  of  which  is  he  said  to 
have  made  any  reference  to  the  con- 
tract relied  on,  and  it  does  not  appear 
whether  the  act  proved  in  part  per- 
formance was  done  before  or  after  the 
alleged  making  of  the  contract,  nor 
that  a  refusal  of  full  execution  of  the 
contract,  if  it  exists,  would  operate  as 
a  fraud  on  the  parties,  and  place  them 
in  a  situation  which  does  not  lie  in 
compensation.  Helton  v,  Johnson,  2 
Va.  Dec.  521. 

In  a  suit  for  specific  performance  of 
a  parol  agreement  for  the  sale  of  land, 
it  was  held,  that  the  testimony  of  an 
old  lady  88  years  old  as  to  certain  dec- 
larations of  one  of  the  parties  not  made 
in  the  presence  of  the  other,  and  made 
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more  than  50  years  before,  amounts 
literally  to  nothing.  And  the  other 
-evidence  introduced  to  prove  the  agree- 
ment was  held  insufficient  for  that  pur- 
pose. Pierce  v,  Catron,  23  Gratt. 
588. 

Verbal    declarations    and   admissions 
made   by   the    alleged    vendor,     many 
years   before   the   suit,   which   can   not 
be    contradicted    or    explained,    is    not 
that  clear  and  convincing  proof  which 
is   required   to    establish    a    parol   con- 
tract for  the  sale  of  land  which  ought 
to    be   specifically   enforced.      Boyd   v. 
Cleghorn,  94  Va.  780,   27   S.   E.   574. 
•c  Weight  and  Sufficiency  of  Evidence. 
"Clear    and     Convincing     Proof."— 
Notwithstanding  the  statute  of  frauds, 
courts    of    equity,    in    order    to    defeat 
fraud,  will  compel   the  specific  execu- 
tion of  a  parol  contract  for  the  sale  of 
lands  if  the  contract  is  established  by 
clear    and    convincing    proof,     but     its 
terms  must  be  made  certain  and  defi- 
nite, and  in  all  respects  placed  beyond 
the  bounds  of  mere  conjecture  by  full 
and  clear  proof.    Boyd  v.  Cleghorn,  94 
Va.  780,  27  S.  E.  574;  Huntington,  etc.. 
Land  Devel.  Co.  v.  Thornburg,  46  W. 
Va.  99,  33  S.  E.  108;  Miller  v,  Lorentz, 
39  W.  Va.  160,  19  S.  E.  391;  Plunkett 
V,  Bryant,  101  Va.  814,  45  S.   E.  742; 
Knight  V.  Knight,  51  W.  Va.  518,  41 
S.  E.  905. 

"Preponderance  of  Evidence." — In  a 
suit  to  enforce  specific  performance  of 
a  parol  contract  for  the  sale  of  land, 
complainant  must  clearly  establish  the 
contract  set  up  in  his  bill  by  a  pre- 
ponderance of  evidence.  Wiley  v.  Col- 
ston, 86  Va.  520,  10  S.  E.  507,  citing 
Gallagher  v.  Gallagher,  31  W.  Va.  9, 
5  S.  E.  297;  Haskin  v.  Agricultural  Fire 
Ins.  Co.,  78  Va.  700;  Graham  v.  Hen- 
dren,  5  Munf.  185;  Baldcnberg  v.  War- 
den, 14  W.  Va.  397. 

Chancery  does  sometimes  enforce 
oral  contracts  for  the  sale  of  land,  but 
docs  so  with  great  caution,  as  it  ought 


ance  of  evidence,  and  if  the  evidence  is 
conflicting,  and  it  is  not  clear  that  a 
contract  was  made  in  fact,  the  court 
should  dismiss  the  bill.  It  must  ap- 
pear that  the  contract  is  certain  and 
definite  in  terms,  and  that  the  posses- 
sion was  delivered  under  and  in  pur- 
suance of  it,  and  also  that  the  contract 
has  been  so  far  executed  that  a  refusal 
to  complete  it  would  operate'as  a  fraud 
on  the  purchaser  and  place  him  in  a 
situation  in  which  he  can  not  be  ade- 
quately compensated  in  damages.  Gal- 
lagher V.  Gallagher,  31  W.  Va.  9,  5  S. 
E.  297;  Rosenour  v.  Rosenour,  47  W. 
Va.  554,  35  S.  E.  918;  Sturm  v.  Mc- 
Guffin,  48  W.  Va.  595,  599,  37  S.  E. 
561. 

"In  Gallagher  v,  Gallagher,  31  W.  Va. 
9,  5  S.  E.  297  (syl.  pt.  1),  it  is  said: 
*In  a  suit  by  the  purchaser  for  the  spe- 
cific execution  of  a  parol  contract,  for 
the  sale  of  land,  the  plaintiff  must  es- 
tablish the  contract,  alleged  in  his  bill, 
by  a  clear  preponderance  of  evidence. 
If  the  evidence  is  conflicting,  and  it  is 
not  clear  that  a  contract  was  in  fact 
made,  the  court  should  dismiss  the 
bill.' "  Stone  v.  Hill,  52  W.  Va.  63,  69, 
43  S.  £.  92. 

Plaintiff,  being  indebted  to  a  build- 
ing and  loan  association  under  a  deed 
of  trust,  agreed  orally  that  the  associa- 
tion should  take  the  property  under  the 
deed  in  satisfaction  of  the  debt.  Plain- 
tiff vacated  the  premises  shortly  there- 
after, and  left  the  state,  making  no 
claim  to  the  premises  or  to  the  rents, 
and  paying  no  taxes  thereon  for  a 
period  of  five  years.  In  the  meantime 
the  association  took  possession,  and 
sold  the  property,  with  the  knowledge 
of  the  plaintiff,  who  made  no  objection. 
The  association  made  no  demand  on 
the  plaintiff  for  dues  or  interest  or  pay- 
ments on  the  debt,  but  removed  his 
name  from  the  roll  of  stockholders. 
Held,  that  the  evidence  was  sufficient 
to  support  a  decree  against  the  plaintiff 
for  specific  performance  of  the  contract 


to  do.     It  requires  the  proof  to  estab-    of  sale  to  the  association.     Franklin  v. 
lish  the  contract  by  a  clear  preponder-  I  Salem  Bldg.  Ass'n,  2  Va.  Dec.  395. 
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Clear,  Full  and  Free  from  Suspicion. 
— Equity  will  not  decree  specific  per- 
formance of  an  alleged  parol  contract 
to  convey  land,  where  the  evidence  is 
unsatisfactory  as  to  whether  the  alleged 
contract  was  ever  entered  into,  and 
where  twenty  years  have  elapsed  since 
the  contract  is  said  to  have  been  made. 
The  evidence  must  be  clear,  full  and 
free  from,  suspicion.  Pennybacker  v. 
Maupin,  96  Va.  461,  31  S.  E.  607;  Galla- 
gher V.  Gallagher,  31  W.  Va.  9,  5  S.  E. 
297;  Harris  v,  Elliott,  45  W.  Va.  245, 
32  S.  E.  176;  West  Va.  Oil,  etc.,  Co.  v. 
Vinal,  14  W.  Va.  637,  692;  Stone  v. 
Hill,  52  W.  Va.  63,  70,  43  S.  E.  92. 

Before  a  parol  contract  for  the  sale 
of  land  can  be  enforced  in  a  court  of 
equity,  it  must  be  established  by  com- 
petent and  satisfactory  proof,  which 
must  be  clear,  definite  and  certain. 
Lorentz  v.  Lorentz,  14  W.  Va.  761. 

"Oral  contracts  are  not  specifically 
executed  unless  the  evidence  shows  an 
agreement  definite  in  terms,  definite  in 
the  description  of  the  land,  and  that 
evidence  is  clear  and  not  conflicting." 
Roscnour  v,  Rosenour,  47  W.  Va.  554, 
35   §.   E.   918,   919. 

A  court  of  equity  will  not  enforce 
a  parol  contract  for  the  sale  or  ex- 
change of  land,  unless  the  terms  of  the 
agreement  are  admitted  or  clearly 
proven.  McCully  v.  McLean,  48  W. 
Va.  625,  37  S.  E.  559,  citing  Boggs  V. 
Bodkin,  32  W.  Va.  566,  9  S.  E.  891. 

To  enforce  an  oral  contract  for  the 
sale  of  land,  the  evidence  of  the  con- 
tract and  its  terms  must  not  be  doubt- 
ful, but  full,  clear  and  convincing. 
Knight  V.  Knight,  51  W,'  Va.  518,  41 
S.  E.  905. 

Competent  Proof. — In  order  that  a 
parol  contract  for  the  sale  of  real  es- 
tate should  be  specifically  enforced,  the 
contract  must  be  established  by  com- 
petent proof  to  be  clear,  definite,  and 
unequivocal  in  all  its  terms,  and  the 
contract  proved  must  be  that  charged 
in  the  bill.  McCully  v.  McLean,  48 
W.  Va,  625,  37  S.  E.  559,  citing  Patrick 
V.  Horton,  3  W.  Va.  23. 


According  to  well-settled  principles, 
the  contract,  sought  to  be  specifically 
executed,  must  be  established  by  com- 
petent proofs,  to  be  clear,  definite  and 
unequivocal  in  all  its  terms.  If  the 
terms  are  uncertain,  ambiguous  or  not 
made  out  by  satisfactory  proofs,  a  spe- 
cific performance  will  not  (as  indeed 
upon  principle  it  should  not)  be  de- 
creed. 2  Story's  Eq.,  §  764.  The  rea- 
son is  obvious  enough;  for  a  court  of 
equity  ought  not  to  act  upon  conjec- 
tures; and  one  of  the  most  important 
objects  of  the  statute  of  frauds  was  to 
prevent  the  introduction  of  loose  and 
indeterminate  proofs  of  what  ought  to 
be  established  by  solemn  written  con- 
tracts. Pierce  v.  Catron,  23  Gratt.  588, 
595. 

Where  Evidence  Is  Contradictory.— 
A  parol  agreement  for  the  sale  or  gift 
of  lands  will  not  be  specifically  en- 
forced, where  the  parol  evidence  of  it 
is  contradictory.  Rowton  v.  Rowton, 
1  Hen.  &  M.  92;  Griggsby  v.  Osborn, 
82  Va.  371;  Gallagher  v.  Gallagher,  31 
W.  Va.  9,  5  S.  E.  297. 

Where  the  evidence  in  relation  to  a 
parol  gift  of  land  is  contradictory,  the 
statute  of  frauds  ought  especially  to 
apply  against  it.  Stone  v.  Hill,  52  W. 
Va.  63,  43  S.  E.  92,  citing  Rowton  v, 
Rowton,  1  Hen.  &  M.  92. 

Conflicting  Evidence. — "Guided  by 
these  well-settled  principles,  the  con- 
clusion is  easily  reached,  that  the  con- 
tract alleged  in  the  bill  has  not  been 
proved  with  sufficient  clearness  to  jus- 
tify a  court  of  equity  in  decreeing  its 
specific  performance.  There  is  evi- 
dence tending  strongly,  as  stated  in  the 
decree  appealed  from,  to  show  that 
the  transfer  of  the  bonds  in  question 
was  a  gift  by  the  appellant  to  her  son. 
There  is  also  evidence  tending  to  show 
that  it  was  a  loan,  and  there  is  some 
evidence  tending  to  show  that  it  was 
a  purchase  as  alleged  in  the  bill.  Upon 
the  whole,  the  evidence  is  unsatisfac- 
tory, and  leaves  the  mind  in  a  state  of 
doubt  and  uncertainty  whether  the  con- 
tract  alleged   was   ever   entered   into.** 
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Pennybacker   v,    Maupin,    96    Va.    461, 
463,  31  S.  E.  607. 
d.  Burden  of  Proof. 

In  a  suit  for  specific  performance  of 
a  parol  contract  for  the  sale  of  real 
estate,  the  burden  of  establishing  such 
contract  rests  upon  the  plaintiff  who 
alleges  its  existence.  McCully  v.  Mc- 
Lean, 48  W.  Va.  625,  37  S.  E.  559. 

G.   FRAUD. 

In  General.— The  fraud  which  will 
entitle  the  purchaser  to  a  specific  per- 
formance is  that  which  consists  in  set- 
ting up  the  statute  against  the  perform- 
ance after  the  purchaser  has  been  in- 
duced to  make  expenditures,  or  a 
change  of  situation  in  regard  to  the 
subject  matter  of  the  agreement,  or 
upon  the  supposition  that  it  was  to  be 
carried  into  execution,  and  the  assump- 
tion of  rights  thereby  to  be  acquired; 
so  that  the  refusal  to  complete  the  ex- 
ecution of  the  agreement  is  not  merely 
a  denial  of  rights  which  it  was  intended 
to  confer,  but  the  infliction  of  an  un- 
just and  unconscientious  injury  and 
loss.  In  such  case  the  vendor  is  held 
by  force  of  his  acts  or  silent  acquies- 
cence, which  have  misled  the  purchaser 
to  his  harm,  to  be  estopped  from  set- 
ting up  the  statute  of  frauds;  there- 
fore, a  purchaser  seeking  the  perform- 
ance of  such  agreement  must  be  able 
to  show  clearly  not  only  the  terms  of 
the  contract,  but  also  such  acts  and 
conduct  of  the  vendor  as  a  court  would 
hold  to  amount  to  a  representation  that 
he  proposed  to  stand  by  his  agreement, 
and  not  avail  himself  of  the  statute  to 
escape  its  performance;  and  also  that 
the  purchaser,  in  reliance  on  this  repre- 
sentation, has  proceeded,  either  in  per- 
formance or  pursuance  of  this  contract, 
to  so  feir  alter  his  position  as  to  incur 
*'an  unjust  and  unconscientious  injury 
and  loss,"  in  case  the  vendor  is  per- 
mitted after  all  to  rely  upon  the  statu- 
tory defense.  Browne,  St.  Frauds,  § 
45Ta.  Gallagher  v.  Gallagher,  81  W. 
Va.  9,  5  S.  E.  297,  299. 

"Browne,  St.  Frauds,  p.  557,  and  Id., 


p.  571,  §  448a.  'The  fraud,'  says  Judge 
Wells  in  Glass  v.  Hulbert,  102  Mass. 
24,  'most  commonly  treated  as  taking 
an  agreement  out  of  the  statute  of 
frauds,  is  that  which  consists  in  set- 
ting up  the  statute  against  its  perform- 
ance after  the  other  party  has  been  in- 
duced to  make  expenditures  or  a 
change  of  situation  in  regard  to  the 
subject  matter  of  the  agreement,  *  ♦  * 
so  that  the  refusal  to  complete  the  ex- 
ecution of  the  agreement  is  not  merely 
a  denial  of  rights  which  it  was  intended 
to  confer,  but  the  infliction  of  an  un- 
just and  unconscientious  injury  and 
loss.  In  such  case  the  party  is  held 
by  force  of  his  acts  *  *  *  to  be  es- 
topped from  setting  up  the  statute  of 
frauds.' "  Camden  v.  Dewing,  47  W. 
Va.  310,  34  S.  E.  911,  912. 

Illustrative  Cases. — In  1863,  J.  B., 
Sr.,  conveyed  to  G.  a  tract  of  land,  re- 
serving ore  bank,  etc.  In  1866,  he  sold, 
but  did  not  convey,  to  his  sons,  J.  B., 
Jr.,  and  A.  B.,  an  adjoining  tract,  called 
"Furnace,"  and  the  ore  bank,  etc.  In 
1869,  he  conveyed  to  his  sons  jointly, 
"Furnace,"  but  by  oversight  did  not  in- 
clude the  ore  bank,  etc.  These  joint 
purchasers  continued  in  joint  posses- 
sion of  all  this  property — A.  B.  admit- 
ting the  joint  interest  of  J.  B.,  Jr.,  un- 
til after  their  father's  death  in  1880, 
when  A.  B.,  having  obtained  a  deed 
therefor  in  1872,  from  their  father, 
claimed  to  be  the  sole  owner.  Of  this 
deed  J.  B.,  Jr.,  had  no  notice  till  after 
his  father's  death.  A.  B.  sold  the  ore 
bank,  etc.,  to  G.  who  sold  same  to  P., 
who  took  possession  and  proceeded  to 
work  it.  Held,  the  statute  of  frauds 
does  not  apply  to  this  case.  "The  stat- 
ute of  frauds  was  enacted  for  the  pur- 
pose of  preventing  fraud,  and  it  can 
not  be  pleaded  successfully  in  a  case 
like  this.  One  of  the  two  joint  pur- 
chasers or  vendees  can  not  take  a  con- 
veyance to  himself  for  the  property, 
and  thereby  defraud  his  copurchaser  by 
the  plea  that  there  was  no  contract  in 
writing  between  them  and  their  vendor, 
and    that    the    contract   was    therefore 
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void."     Brown  v.   Brown,  77  Va.   619, 
629. 

H.  LACHES. 

See  the  title  LACHES,  vol.  9,  p.  93. 

Even  though  the  rights  of  third  per- 
sons have  not  intervened,  equity  will 
not  enforce  a  parol  gift  of  land  after 
a  delay  of  thirty-one  years,  where  the 
terms  and  conditions  of  the  gift  are  not 
clearly  shown.  Frame  v.  Frame,  32 
W.  Va.  463,  9  S.  E.  901,  5  L.  R.  A.  323. 
See  Anthony  v.  Leftwich,  3  Rand.  238. 

If  the  donor  sells  his  land,  and  the 
legal  title  passes  into  the  hands  of 
persons  who  are  purchasers  for  valua- 
ble consideration,  without  any  actual 
notice  of  the  donee's  equity,  and  know- 
ing that  the  donor  has  parted  with  the 
legal  title — if  the  donee,  instead  of 
promptly  asserting  his  right  to  de- 
mand the  legal  title  to  the  land,  delays 
the  assertion  of  such  demand  for 
nineteen  years,  and  until  after  the 
death  of  the  donor  and  of  all  others 
present  when  the  verbal  gift  was  made 
—a  court  of  equity  will  not  enforce 
the  making  of  the  legal  title  to  such 
land  to  such  donee,  because  of  his 
laches.  Frame  v.  Frame,  32  W.  Va. 
463,  9  S.  E.  901,  5  L.  R.  A.  323. 

I.    PLEADING. 
1.  Bill  and  Answer. 

The  plea  of  the  statute  of  frauds  is 
not  overruled  by  the  answer,  where 
the  statute  is  expressly  relied  on. 
Wilde  V,  Fox,  1  Rand.  165,  169. 

The  BilL — A  plaintiff  files  his  bill 
for  the  specific  performance  of  a  verbal 
contract  for  the  purchase  of  land,  set- 
ting forth  specifically  the  contract,  the 
amount  of  the  purchase  money,  and 
that  the  same  had  been  paid  to  the 
vendor;  that  the  plaintiff  was  in  pos- 
session of  the  land  at  the  time  of  the 
purchase,  and  had  made  valuable  im- 
provements thereon,  upon  the  faith  of 
said  contract.  Held,  these  allegations, 
if  sustained  by  satisfactory  proof,  will 
entitle  the  purchaser  to  a  soecific  per- 
formance of  the  contract,  in  a  court  of 


equity,  notwithstanding  the  statute  of 
frauds.     Vickers  v.  Sisson,  10  W.  Va.   12. 

Answer. — It  is  settled  law  that  if 
the  defendant  admits  the  agreement, 
but  relies  on  the  statute  as  a  defense 
in  his  pleadings,  he  can  protect  him- 
self from  a  decree  of  specific  perform- 
ance, notwithstanding  his  admission  of 
the  agreement;  but  if  he  admits  the 
agreement,  but  neither  pleads  the  stat- 
ute, nor  relies  on  it  in  his  answer,  he 
is  deemed  to  have  renounced  the  bene- 
fit of  it.  Where  the  bill  alleges  an 
oral  agreement,  and  the  answer  denies 
it  generally,  it  can  not  be  proved  by 
oral  evidence.  Browne,  St.  Frauds,  §§ 
508,  510,  510a;  Woollam  v.  Hearn,  2 
Lead.  Cas.  Eq.  579;  2  Minor,  Inst.  775. 
Treating  the  answer  as  a  substantial 
admission  of  the  agreement  as  laid  in 
the  bill,  and  the  statute  not  having  been 
pleaded  or  relied  on  in  the  answer,  the 
statute  of  frauds  in  not  a  defense. 
Fleming  v.  Holt,  12  W.  Va.  143;  Bar- 
rett V.  McAllister,  33  W.  Va.  738,  11  S. 
E.  220,  227. 

If  an  answer  admits  an  oral  contract 
for  the  sale  of  land,  the  same,  or  sub- 
stantially the  same,  as  that  alleged  in 
a  bill,  and  the  statute  of  frauds  is  not 
relied  upon  as  a  defense,  no  proof  of 
the  contract,  or  of  delivery  of  posses- 
sion under  it  is  required,  and  no  writ- 
ing is  required  to  attest  *the  contract. 
Cunningham  v.  Cunningham,  46  W. 
Va.  1,  32  S.  E.  998. 

When  an  answer  admits  an  agree- 
ment for  the  sale  or  purchase  of  land 
alleged  in  the  bill,  though  it  be  but 
a  parol  agreement,  the  defendant  must 
plead  the  statute  of  frauds  and  per- 
juries, or  the  answer  must  claim  the 
benefit  of  this  statute;  otherwise  he  is 
taken  to  have  admitted  an  agreement, 
which  is  either  good  under  th^  statute, 
or  otherwise  binding  on  him.  The  ef- 
fect is  the  same  under  our  rules  of 
pleading  when  the  agreement,  though 
parol,  is  positively  and  definitely  al- 
leged in  the  bill,  and  he  fails  in  his 
answer  to  deny  it,  though  he  docs 
not  admit  it    The  admission  in  the  an- 


Specific  Performance 


561 


*  wer,  which  produces  this  effect,  is  an 
udmission  of  the  fact,  that  the  contract 
alleged  in  the  bill  was  made;  and  the 
effect  of  such  admission  will  not  be 
changed  by  a  denial  of  the  justice  of 
enforcing  such  contract  specifically,  or 
by  allegation  of  other  facts,  which,  if 
true,  would  render  it  improper  to  en- 
force such  contract.  Fleming  v.  Holt, 
12  W.  Va.  143,  144. 

3.  Variance. 

See  the  title  VARIANCE. 

In  General. — In  order  that  a  parol 
contract  for  the  sale  of  real  estate 
should  be  specifically  enforced,  the  con- 
tract must  be  established  by  competent 
proof  to  be  clear,  definite,  and  unequiv- 
ocal in  all  its  terms,  and  the  contract 
proved  must  be  that  charged  in  the 
bill.  McCulley  v.  McLean,  48  W.  Va. 
625,  37  S.  E.  559;  Patrick  v,  Horton,  3 
W.  Va.  23;  Gillaspie  v,  James,  48  W. 
Va.  284,  37  S.  E.  598;  Lorentz  v. 
Lorentz,  14  W.  Va.  761. 

Illustrative  Cases. — When  a  party 
files  a  bill  setting  up  a  parol  contract 
for  the  sale  of  real  estate  or  the  lease 
thereof  for  more  than  one  year,  and 
prays  the  specific  execution  thereof 
upon  the  ground  of  part  performance, 
etc.,  and  the  defendant  in  his  answer 
denies  the  making  of  the  contract  as 
alleged,  but  admits  that  he  did  make 
a  parol  contract  touching  the  realty  in 
question,  or  part  thereof,  materially 
diflFerent  from  that  set  up  in  the  bill; 
and  from  the  whole  evidence  in  the 
cause  the  court  sees  and  is  satisfied  in 
its  conscience,  that  a  contract  is  proved 
clear  and  certain  in  its  terms,  but  in 
some  material  respects  variant  and 
different  from  that  stated  in  the  bill 
or  answer,  the  court  may,  in  the  in- 
terest of  justice  with  the  consent  of 
the  plaintiff  in  the  exercise  of  a  sound 
discretion,  decree  the  specific  execution 
of  the  contract  as  proved  by  the  evi- 
dence or  the  strong  preponderance  of 
the  evidence,  and  especially  so,  if  the 
court  sees  and  is  satisfied  from  the 
•whole   proceedings   in   the   cause,   that 
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injustice  will  not  thereby  be  done  to 
the  defendant  by  surprise,  and  provided 
the  plaintiff  consents  in  such  case  to 
the  specific  execution  of  the  contract 
as  the  court  ascertains  it  to  be  proved 
from  the  whole  evidence,  and  performs 
such  acts  as  the  court  may  require  or 
direct.  And  if  the  plaintiff  in  such  case 
does  not  elect  to  have  the  specific  exe- 
cution of  the  contract  as  ascertained 
by  the  court,  then  the  court  may  re- 
scind the  contract  and  proceed  to 
make  decrees,  etc.,  to  put  the  parties 
in  statu  quo  according  to  the  principles 
and  rules  of  equity  in  such  case.  But 
no  positive  rule  can  be  laid  down  by 
which  the  action  of  the  court  can  be 
determined  in  all  cases.  The  action  of 
the  court  must  to  a  'great  extent  de- 
pend upon  the  circumstances  and  sur- 
roundings appearing  in  each  case. 
West  Va.  Oil,  etc.,  Co.  v,  Vinal,  14  W. 
Va.  637. 

J.  PAROL  GIFTS. 
1.  Definiteness  and  Certainty  of  Gift. 
"It  is  now  well  settled  by  the  de- 
cisions of  this  court,  in  accordance  with 
the  great  weight  of  authority  in  this 
country,  that  a  court  of  equity  will 
compel  the  conveyance  of  the  legal 
title  to  land  claimed  under  a  parol  gift, 
accompanied  by  possession,  where  the 
donee,  induced  by  the  promise  to  give 
it,  has  made  valuable  improvements  on 
the  land.  But  since  the  ground  of  the 
interference  of  the  court,  notwithstand- 
ing the  statute  of  frauds — which  was 
meant  to  suppress  and  not  to  encour- 
age fraud — is,  that  the  refusal  to  com- 
plete the  gift  would  be  a  fraud  on  the 
donee,  the  gift  must  be  definite  in  its 
terms,  and  clearly  proved.  There 
must  be  no  uncertainty  or  equivocation 
about  it,  and  the  proof  must  show, 
with  equal  clearness,  not  only  that  the 
donee  went  into  actual  possession,  but 
that  he  has  made  valuable  improve- 
ments, under  and  on  the  faith  of  the 
gift;  or  other  circumstances  in  addition 
to  the  fact  of  possession  must  be 
shown    which     render  a    specific    per- 
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forriiance  essential  to  the  purposes  of 
justice.  See  also,  2  Min.  Inst.  (4th  Ed.) 
•49.  Burkholder  v.  Ludlam,  30  Gratt. 
255,  258;  Halsey  v.  Peters,  79  Va.  60; 
Neale  v,  Neales,  9  Wall.  1;  1  Lead. 
Cas.  Eq.,  page  1046."  Griggsby  v.  Os- 
born,  82  Va.  371,  373. 

S.  Part  Performance. 

In  GcneraL^^It  is  well  settled  that  a 
court  of  equity  will  compel  the  con- 
veyance of  the  legal  title  of  land 
claimed  under  a  parol  gift  under  cer- 
tain circumstances,  but  it  only  does  so 
where  the  gift  is  supported  by  a  meri- 
torious consideration,  and  where  the 
donee  has,  by  reason  thereof,  been  in- 
duced to  alter  his  condition,  and  make 
expenditures  of  money  or  labor  in  mak- 
ing valuable  permanent  improvements 
on  the  land.  The  ground  upon  whicii 
courts  of  equity  consider  part  perform- 
ance of  a  parol  agreement  or  a  parol 
gift  as  creating  an  equity  to  have  it 
specifically  executed,  notwithstanding 
the  statute  of  frauds,  is  that  it  would 
be  a  fraud  upon  the  party  if  it  were 
not  completed.  Burkholder  v.  Lud- 
lam, 30  Gratt.  255;  Halsey  v,  Peters, 
79  Va.  60;  Griggsby  v.  Osborn,  82  Va. 
371,  373;  2  Minor  Inst.  (4th  Ed.)  851, 
et  seq.  But,  if  the  acts  done  under 
the  agreement  or  gift  be  of  such  a 
character  that  they  can  be  fully  com- 
pensated in  damages,  the  contract  will 
not  be  specifically  executed.  Trout  v. 
Trout,  2  Va,  Dec.  399,  400. 

A  court  of  equity  will  compel  the 
conveyance  of  the  legal  title  of  land 
claimed  under  a  parol  gift,  support*?  i 
by  a  meritorious  consideration,  an.-i  by 
reason  of  which  the  donee  has  been 
induced  to  alter  his  condition  and  make 
expenditures  of  money  in  valuable  im- 
provements on  the  land.  Burkholder 
V.  Ludlam,  39  Gratt.  255;  Stokes  v. 
Oliver,  76  Va.  72;  Halsey  v,  Peters,  79 
Va.  60.  See  also,  Fishburne  v,  Fergu- 
son, 85  Va.  321,  330,  7  S,  E.  361; 
Griggsby  v.  Osborn,  82  Va.  371,  373; 
Grim  V,  England,  46  W.  Va.  480,  33  S. 
E.  310,  76  Am.  St.  Rep.  826;  Harrison 


V.   Harrison,   36   W.   Va.   556,   15  S.   E 
87;  Frame  v.  Frame.  32  W.  Va.  463,  9 
S.   E.  901,  5  L.  R.  A.  323;  Lightner  x 
Lightner,  2  Va.  Dec.  258,  261. 

"In  many  cases  it  has  been  held, 
that  a  parol  gift  of  land  will  be  en- 
forced specifically  in  equity  if  posses- 
sion is  taken  pursuant  to  the  gift  and 
money  has  been  expended  in  improve- 
ments. Lessee  of  Tyler  v.  Echart,  1 
Binny,  380;  Bright  v.  Bnght,  41  111. 
Rep.  p.  100;  Burkholder  v.  Ludlam, 
30  Gratt.  255.  Courti  nf  equity  hold 
that  although  there  has  been  no  con- 
veyance by  deed  or  will,  the  party  has 
an  equitable  title  and  the  conveyance 
will  be  decreed."  Stokos  v.  Oliver,  7t> 
Va.  72,  81. 

Improvements  Must  Be  Made  on 
Strength  of  Gift. — A  parol  promise  to 
give  land  to  another,  accompanied  by 
actual  delivery  of  possession,  will  be 
specifically  enforced  where  the  prom- 
isee, induced  by  such  promise,  has  paid 
the  taxes  and  made  valuable  improve- 
ments with  the  knowledge  of  the 
promisor.  But,  on  the  other  hand,  to 
sustain  a  parol  gift  of  land  as  against 
the  heirs  of  the  donor,  there  must  be 
clearly  shown  an  executed  intent  to 
make  the  gift,  possession  taken,  taxes 
paid,  and  improvements  made  on  the 
faith  of  such  intent.  Harrison  v.  Har- 
rison, 36  W.  Va.  556,  15  S.  E.  87. 

Illustrative  Cases. — A.,  the  fee  sim- 
ple owner  of  a  lot  of  land,  permitted 
his  brother  to  enter  upon,  improve  and 
enjoy  the  property,  and  take  the  rents, 
under  an  alleged  verbal  gift  of  the 
property    to    his    brother    for    his    life; 

!  and    said    brother    claimed    to  •  own   an 

:  estate  for  life  in  the  property  to  the 
knowledge    of    A.      On    these    facts    it 

I  was  held,  that  an  open,  exclusive, 
notorious  and  uninterrupted  possession 

I  of  land  for  more  than  twenty  years, 
taken,  held,  and  claimed  under  a  parol 
gift  from  a  plaintiff  in  ejectment,  for 
a  life  not  yet  terminated,  is  no  bar  to 
recovery  in  an  action  by  the  owner. 
Clarke  v,  McClure,  10  Gratt.  305.  In 
the  same  case  it  was  decided  that  an 
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entry  on  land  under  a  parol  gift  from 
the  owner,  and  a  claim,  to  hold  any 
estate  by  virtue  of  the  gift,  is  in  its 
nature  a  recognition  of  the  continued 
existence  of  a  subsisting  title  in  the 
legal  owner;  and  a  claim  to  hold  any 
estate  by  gift  from  the  legal  owner,  is 
a  claim  to  hold  in  subordination  to  his 
legal  title.  See  Huston  v.  Cantril,  11 
Leigh  136. 

A  testator  having  put  his  daughter's 
husband  in  possession  of  a  leasehold 
tract  of  land  and  delivered  him  the 
lease;  permanent  improvements,  also, 
being  made  by  the  son-in-law  with  the 
assistance  of  the  family;  the  parol  dec- 
larations, by  the  testator,  that  he  had 
g»ven  him  the  land,  in  consideration  of 
his  having  married  his  daughter,  and 
to  prevent  his  moving  to  Kentucky, 
being  proved;  it  was  decided  that  the 
son-in-law  had  an  equitable  title  to  the 
land,  for  the  time  the  lease  had  to  run, 
and  to  a  release  of  the  legal  title,  from 
the  heirs  or  executors,  according  as 
the  interest  conveyed  by  the  lease  be 
greater  or  less.  It  was  also  decided, 
that  the  legal  title  to  the  land  (which 
was  not  expressly  mentioned  in  the 
will),  was  not  intended  to  pass  by  a 
residuary .  devise.  Shobe  v.  Carr,  3 
Munf.  10;  Rowton  v.  Rowton,  1  Hen. 
&  M.  92. 

A  bill  by  L.,  for  the  enforcement  of 
a  parol  gift  of  a  farm  by  his  father, 
alleged,  and  the  evidence  showed, 
that  L.  went  on  the  farm  as  a  renter 
from  his  father,  and  continued  as  such 
about  four  years,  when  his  father, 
learning  that  he  intended  to  buy 
another  farm,  said:  "Do  not  do  that; 
stay  where  you  are,  and  improve  the 
land.  I  give  you  that  farm,  only  re- 
quiring you  to  pay  $3,500." — and  that, 
relying  on  such  promise,  he  remained 
on  the  farm,  cultivating  and  using  it 
as  his  own,  and  making  on  it  valuable 
improvements,  but  the  evidence  showed 
that  his  father  continued  to  pay  the 
taxes,  and  that  L.  frequently  admitted 
that  his  father  owned  it,  and  he  lived 
on   it  as  a  renter,  with  the  option  to 


buy.  It  did  not  appear  that  any  part 
of  the  $3,500  was  paid.  Held,  that  a 
conveyance  to  L.  would  not  be  de- 
creed. "There  is  no  pretense  in  this 
case  that  there  was  any  payment  of 
the  purchase  money.  There  was  no 
change  of  condition,  prejudicial  to 
John  A.  Lightner,  induced  by"^  the 
alleged  conduct  of  his  father,  and 
there  is,  to  our  mind,  absolutely  noth- 
ing that  brings  his  case  within  the 
operation  of  the  principles  announced 
in  Burkholder  v.  Ludlam,  above  cited, 
or  Halsey  v.  Peters,  79  Va.  60.  As  was 
said  by  Judge  Lewis,  in  Rice  v.  Hart- 
man,  84  Va.  256,  4  S.  E.  621:  'The 
temptation  to  set  up  claims  against  the 
estates  of  dead  men,  like  the  one  as- 
serted in  the  present  case,  is  very 
great,  *  *  *  aftd  when  such  claims 
are  asserted,  they  should  be  strictly 
proved.'  "  Lightner  v.  Lightner,  2  Va. 
Dec.   258,  265. 

Equity  will  not  decree  specific  per- 
formance of  a  parol  gift  of  land  on 
the  ground  that  the  donee  had,  in  con- 
sideration thereof,  given  up  the  occu- 
pation of  telegraph  operator,  and  had 
taken  possession  of  the  land,  and  made 
valuable  improvements,  where  such 
donee  was  not  working  as  a  telegraph 
operator  at  the  time  the  gift  was  made, 
and  the  value  of  the  improvements 
made  by  him  was  small,  and  was  less 
than  the  rental  value  of  the  premises 
for  the  period  of  his  occupancy.  Trout 
V.  Trout,  2  Va.  Dec.  399. 

3.  Consideration. 

Before  a  court  of  equity  will  compel 
the  conveyance  of  the  legal  title  to 
land  claimed  under  a  parol  gift,  it 
must  appear  that  the  gift  is  supported 
by  a  meritorious  consideration.  Trout 
V.  Trout,  2  Va.  Dec.  399,  citing  Burk- 
holder V,  Ludlam,  30  Gratt.  255;  Halsey 
V.  Peters,  79  Va.  60;  Griggsby  v.  Os- 
I  born.  82  Va.  371. 

I  4.  Evidence. 

Where  the  evidence  in  relation  to  a 
parol  gift  of  land  is  contradictory,  the 
statute    of    frauds    ought    esp«cially    to 
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apply  against  it.     Stone  v.  Hill,  52  W. 
Va.  63.  43  S.   E.  92. 

Though  a  court  of  equity  will  com- 
pel the  conveyance  of  the  legal  title  of 
land  claimed  under  parol  gift,  sup- 
ported bv  consideration,  by  reason  of 
which  the  donee  has  been  induced  to 
alter  his  condition  and  put  valuable 
improvements  on  the  land,  where  the 
donee  claims  the  gift  was  on  certain 
conditions,  and  the  evidence  as  to  the 
terms  of  the  contract  and  as  to  the  acts 
of  part  performance  relied  on  is  not 
satisfactory,  and  does  not  establish  the 
elements  of  the  donee's  demand  by  a 
clear  preponderance  of  proof,  but 
leaves  the  whole  controversy  doubtful 
and  obscure,  conveyance  of  the  title 
will  not  be  decreed,  Lightner  v.  Light- 
ner,  2  Va.  Dec.  258. 

5.  Statutory  Rule  in  Virginia. 

"The  evils  which  have  flowed  from 
the  specific  execution  of  parol  gifts  of 
land  caused  the  revisers  of  the  Code 
of  1887  to  suggest,  and  the  general  as- 
sembly to  provide,  by  §  2413,  that  no 
right  to  a  conveyance  of  any  estate  of 
inheritance  or  freehold  or  for  a  term  of 
more  than  five  years  shall  accrue  to  the 
donee  of  the  land,  or  those  claiming 
under  him,  under  a  gift  or  promise  of 
gift,  of  the  same  hereafter  made,  and 
not  in  writing,  although  such  gift  or 
promise  be  followed  by  possession 
thereunder  and  improvement  of  the 
land  by  the  donee,  or  those  claiming 
under  him.  This  provision  of  the  Code 
was  not  in  force  when  the  gift,  or 
promise  to  give,  in  this  case,  was  made, 
and  therefore  has  no  eflFect  upon  it; 
but  it  shows  that,  in  the  opinion  of 
the  lawmaking  power  of  the  states,  it 
was  not  only  unwise  to  extend  the 
doctrine  of  part  performance  of  parol 
gifts  of  land,  but  that  it  should  be 
abolished  altogether  as  to  cases  arising 
after  the  Code  took  eflFect."  Trout  v. 
Trout,  2  Va.  Dec.  399,  401. 

The  statute  provides  that  no  estate 
of  inheritance  or  freehold,  or  for  a 
term  of  more  than  five  years,  in  lands. 


shall  be  conveyed  unless  by  deed  or 
will,  nor  shall  any  voluntary  partition 
of  lands  by  coparceners,  having  such 
estate  therein,  be  made,  except  by 
deed;  nor  shall  any  right  to  a  convey- 
ance of  any  such  estate  or  term  in  land 
accrAie  to  the  donee  of  the  land  or 
those  claiming  under  him,  under  a 
gift  or  promise  of  gift  of  the  same 
hereafter  made  and  not  in  writing,  al- 
though such  gift  or  promise  be  followed 
by  possession  thereunder  and  improve- 
ment of  the  land  by  the  donee  or  those 
claiming  under  him.  (Code,  1849,  p. 
5uO,  ch.  116,  §  1).  Va.  Code.  1904,  | 
2413.  Nicholas  v.  Nicholas,  100  Va. 
660,  42  S.  E.  669;  Trout  v.  Trout,  2  Va. 
Dec.  399. 

Under  the  provisions  of  §  2413  of 
the  Code,  which  went  into  eflFect  May 
1,  1888,  there  can  be  no  parol  gift  of 
land  though  followed  by  possession 
thereunder  and  improvement  of  the 
land  by  the  done©  or  those  claiming 
under  him;  and  such  a  gift,  if  made  and 
followed  by  such  possession  and  im- 
provements, carries  with  it  no  right  to 
a  conveyance  of  the  land  to  the  donee. 
Nicholas  v.  Nicholas,  100  Va.  660,  42  S. 
E.  669. 

A  gift  by  a  father  to  his  child  as  an 
advancement  is  within  the  terms  of 
this  statute.  Nicholas  v.  Nicholas,  100 
Va.   660,  42   S.   E.   669. 

6.  Gifts  by  Parent  to  Child. 

In  General. — It  may  be  regarded  as 
settled  law  in  West  Virginia  and  Vir- 
ginia that  a  child,  who,  under  a  verbal 
gift  from  its  father,  has  taken  posses- 
sion of  land  and  improved  it,  has  a 
right  to  demand  in  a  court  of  equity  a 
specific  execution  of  the  contract  by  the 
execution  of  a  deed  from  the  father, 
thereby  consummating  the  parol  gift 
Frame  v.  Frame,  32  W.  Va.  463,  9  S. 
E.  901,  following  Shobe  v,  Carr,  3 
Munf.  10,  decided  in  1811,  and  citing 
Darlington  v.  McCoole,  1  Leigh  36; 
Reed  v.  Vannorsdale,  2  Leigh  569;  Pigg 
V,  Corder,  12  Leigh  69;  Cox  v.  Cox,  26 
Gratt.  305. 
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Gift  Evidenced  by  Unsealed  Instru- 
*ment. — A  court  of  equity  should  fur- 
nish its  aid,  in  making  effective  a  gift 
by  a  father  to  a  child,  of  land,  where 
the  gift  is  evidenced  by  an  unsealed  in- 
strument, executed  by  the  father,  and 
formally  delivered  to  the  child.  Mar- 
ling V.  Marling,  9  W.  Va-  79,  28  Am. 
Rep.  535. 

Certainty  and  Definiteness  of  Gift.— 
If  a  father  gave  a  son  an  undivided 
moiety  of  a  specific  tract  of  land,  say- 
ing it  is  to  be  the  west  end  of  the 
tract,  the  gift  is  sufficiently  certain  and 
definite,  as  to  the  land  given,  to  be  en- 
forced. Crim  V.  England,  46  W.  Va. 
480,  33  S.  E.  310,  citing  Mathews  v. 
Jarrett,  20  W.  Va.  415;  Gallagher  v, 
Gallagher,  31  W.  Va.  9,  5  S.  E.  297. 

Bad  Faith  of  Donee.— Specific  per- 
formance of  a  parol  gift  of  land  from  a 
father,  to  a  son  will  not  be  decreed 
as  against  the  other  heirs,  if  the  con- 
duct of  the  son  indicated  bad  faith,  or 
a  virtual  abandonment  of  the  contract, 
or  a  cancellation  of  the  parol  gift  for 
a  valuable  consideration.  Harrison  v. 
Harrison,  36  W.  Va.  556,  15  S.  E.  87. 

Performance  of  Conditions  Prece- 
dent.— When  the  donor  (the  father)  has 
put  the  donee  (the  son)  in  possession 
of  the  land,  and  the  donee  has  fulfilled 
the  conditions  precedent  attached  to 
his  gift,  and  by  improvements  on  the 
land,  acquired  the  equitable  title  to  the 
land,  a  court  of  equity  will  regard  the 
donor  as  trustee  for  the  donee,  and 
the  possession  of  the  donee,  of  itself, 
conveys  notice  to  the  world  of  his 
equitable  title,  and  of  his  right  to  the 
legal  title.  Frame  v.  Frame,  32  •  W. 
Va.  463,  9  S.  E.  901,  5  L.  R.  A.  323. 

But  if,  when  such  gift  was  made, 
the  father  required  the  son,  in  a  given 
time,  to  put  specified  improvements  on 
the  land,  such  requirements  would  be 
regarded  as  a  condition  precedent  to 
the  right  of  the  son  to  demand  a  deed; 
and  the  son,  before  he  could  acquire 
such  deed,  would  have  to  prove  that 
he    put  on  the  land,    in    the    time    spec- 


ified, the  specified  improvements. 
Frame  v.  Frame,  32  W.  Va.  463,  9  S. 
E.  901,  5  L.  R.  A.  323. 

Promise  in  Consideration  of  Sup- 
port.— A  father  by  parol  agreed  to  give 
his  son  a  tract  of  land  in  considera- 
tion of  support  to  be  furnished  by  the 
son  to  the  father  and  mother  for  their 
lives.  It  was  held  that  the  children  of 
the  son,  after  his  death,  could  enforce 
the  contract  against  other  children  of 
the  father,  who,  with  knowledge  of 
such  contract,  had  fraudulently  pro- 
cured from  the  father  a  deed  to  the 
land.  Lester  v.  Lester,  28  Gratt.  737. 
Part  Performance. 

Donee  Makes  Valuable  Improve- 
ments.— It  is  well  settled  that  an  oral 
gift  of  land  based  on  a  meritorious  con- 
sideration, by  reason  of  which  the 
donee  hus  been  induced  to  make  valua- 
ble improvements,  will  be  enforced  in 
equity  by  conveyance  of  the  legal  title. 
Crim  V.  England,  46  W.  Va.  480,  33  S. 
E.  310;  Frame  v.  Frame,  32  W.  Va. 
463,  9  S.  E.  901;  Harrison  v.  Harrison, 
36  W.  Va.  556,  15  S.  E.  87;  Halsey  v. 
Peters,  79  Va.  60;  Burkholder  v,  Lud- 
1am,  30  Gratt.  255. 

If  a  donee,  being  a  child,  under  a 
parol  gift  of  real  estate  by  a  father, 
take  possession  and  expend  money  or 
labor  to  improve  it  as  against  the 
donor,  he  stands  upon  the  same  foot- 
ing as  a  purchaser  for  a  valuable  con- 
sideration. The  statute  of  frauds  has 
no  application  to  the  transaction,  and 
equity  will  compel  its  specific  per- 
formance by  requiring  him  to  execute 
his  deed  to  consummate  his  gift. 
Frame  v.  Frame,  32  W.  Va.  463,  9  S. 
E.  901,  906,  5  L.   R.  A.  323.' 

A  court  of  equity  will  enforce  a 
verbal  promise  made  by  a  father  to  a 
son,  in  consideration  of  love  and  aflfec- 
tion,  to  give  him  land,  and  make  him  a 
deed  therefor,  if  the  son,  induced  by 
such  promise  has  taken  possession  of 
the  land  and  expended  on  it  labor  and 
money  in  improvements.  Frame  v. 
Frame,  32  W.  Va.  463,  9  S.  E.  901,  5 
L.  R.  A.  323. 
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"A  gift  of  real  estate  will  be  enforced 
with  great  caution,  and  not  in  general, 
unless  the  donee  has  taken  possession 
and  made  improvements  on  the  faith 
of  the  gift.  When  he  does  this,  it  con- 
stitutes a  valuable  consideration  on 
which  to  ground  a  claim  for  specific 
performance."  Waterman  on  Specific 
Performance,  §  187,  quoted  in  Harrison 
V.  Harrison,  36  W.  Va.  556,  15  S.  E.  87. 

Consideration. — A  parol  agreement 
between  father  and  son,  that  on  condi- 
tion the  son  will  enter  upon  a  certain 
tract  of  land  and  improve  it,  the 
father  will  make  him  a  deed  for  the 
same,  and  in  pursuance  and  on  faith  of 
such  agreement  the  son  enters  upon 
the  land  and  occupies  and  improves  it, 
is  sustained  by  a  sufficient  considera- 
tion, and  should  be  specifically  per- 
formed. Lorentz  v.  Lorent/  14  W. 
Va.  761. 

Taxes  Paid  and  Improvements  Made. 
— A  parol  promise  to  give  land  to 
another,  accompanied  by  actual  deliv- 
ery of  possession,  will  be  specifically 
enforced  where  the  promisee  induced 
by  such  promise,  has  paid  taxes  aiid 
made  valuable  improvements  with  the 
knowledge  of  the  promisor.  But  on 
the  other  hand  to  sustain  a  parol  gift 
of  land  as  against  the  heirs  of  the 
donor,  there  must  be  clearly  shown  an 
executed  intent  to  make  the  gift,  pos- 
session taken,  taxes  paid,  and  improve- 
ments made  on  the  faith  of  such  in- 
tent. Harrison  v.  Harrison,  36  W.  Va. 
556,   15   S.   E.   87. 

Possession  and  Inexpensive  Im- 
provements.— Where  a  son  goes  into 
possession  of  his  father's  land,  and 
makes  inexpensive  improvements,  it  is 
not  to  be  inferred  therefrom,  in  the  ab- 
sence of  other  evidence,  that  the 
father  gave  the  son  the  land.  Neither 
are  loose  declarations  of  the  father, 
without  explanation,  sufficient  evi- 
dence of  a  gift.  A  contract  between 
a  parent  and  child,  from  the  nature  of 
the  relation,  requires  to  be  proved  by 
a  kind  of  evidence  much  stronger  than 


that  which  might  suffice  between 
strangers.  The  evidence,  in  case  of  a* 
parol  gift  from  father  to  child,  should 
be  direct,  positive,  express,  and  unam- 
biguous, and  its  terms  clearly  defined. 
Harrison  v.  Harrison,  36  W.  Va.  556, 
15  S.  E.  87. 

Improvements  a  Condition  Prece- 
dent.— Equity  will  enfore  a  parol  prom- 
ise by  a  father  to  his  son,  in  considera- 
tion of  love  and  affection,  to  give  hiru 
land,  where  the  son,  induced  by  such 
promise,  takes  possession,  and  makes 
improvements.  But  when  the  father, 
when  the  gift  is  .  made,  requires  the 
son,  in  a  given  time,  to  make  specified 
improvements,  such  requirements  will 
be  considered  a  condition  precedent  to 
the  right  to  demand  a  deed,  and  the 
son,  before  he  can  hav:  the  promise 
enforced,  must  show  compliance  with 
the  conditions.  Frame  v.  Frame,  32 
W.  Va.  463,  9  S.  E.  901. 

Possession  Alone. — But  where  there 
is  simply  possession  on  the  part  of  the 
child,  with  no  improvements  made  or 
money  expended,  it  is  questionable 
whether  specific  performance  could  be 
enforced.  Frame  v.  Frame,  32  W.  Va. 
463,  9  S.  E.  901;  Stokes  v.  Oliver,  76 
Va.  72;  Keffer  v.  Grayson,  76  Va.  517. 
But  see  Marling  v.  Marling,  9  W. 
Va.  79. 

In  case  of  an  oral  gift  of  land  on 
meritorious  consideration,  mere  de- 
livery of  possession  will  not  render  the 
gift  enforceable;  but  if,  in  faith  of  the 
gift,  the  donee  makes  valuable  improve- 
ments, it  will  be  enforced  in  equity  by 
a  conveyance.  Crim  v.  England,  46  W. 
Va.  480,  33  S.  E.  310. 
Evidence. 

Weight  and  Sufficiency. — But  before 
such  contracts  can  be  enforced  in  a 
court  of  equity,  they  must  be  estab- 
lished by  competent  and  satisfactory 
proof,  which  must  be  clear,  definite  and 
certain.  Lorentz  v,  Lorentz,  14  W. 
Va.  761. 

Declarations. — ^Where  a  son  goes 
into    possession    of   his    father's    land. 
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makes  improvements,  and  pays  the 
taxes,  it  is  not  to  .be  inferred  there- 
from, in  the  absence  of  other  evidence, 
that  the  father  gave  the  son  the  land. 
Neither  are  loose  declarations  of  the 
father  calling  the  land  the  son's  prop- 
erty, without  explanation,  sufficient 
evidence  of  a  gift.  A  contract  between 
a  parent  and  child,  from  the  nature  of 
the  relation,  requires  to  be  proved  by 
a  kind  of  evidence  very  different  from 
that  which  might  be  sufficient  between 
strangers.  The  evidence  in  such  case 
of  a  parol  gift  from  father  to  child 
should  be  direct,  positive,  express,  and 
unambiguous,  and  its  terms  clearly  de- 
fined. If,  however,  larger  expendi- 
tures have  been  made  by  the  son  in 
permanent  improvements  on  the  land 
with  the  knowledge  of  the  father,  and 
in  consideration  of  his  promise  to  con- 
vey the  land,  and  the  son  has  paid 
the  taxes,  the  contract  will  be  specific- 
ally enforced.  In  such  cases,  the  court 
relies  not  so  much  on  the  contract  as 
upon  the  acts  and  expenditures  done 
and  made,  on  the  faith  that  the  promise 
will  be  kept  by  the  other  party.  Lor- 
cntz  V.  Lorentz,  14  W.  Va.  761;  Row- 
ton  V,  Rowton,  1  Hen.  &  M.  92;  Har- 
rison V.  Harrison,  36  W.  Va.  556,  15 
S.  E.  87,  89. 

IV.  Rule  Where  Applicant  Is 

in  Default. 

See  post,  "Statute  of  Limitations 
and  Laches,"  VI 1 1. 

A.  IN  GENERAL. 

In  order  that  a  party  may  have  spe- 
cific performance  of  a  contract,  he 
must  not  be  in  default,  but  must  show 
himself  to  have  been  ready,  eager, 
prompt,  and  desirious  of  maintaining 
his  rights.  The  rule  of  laches  is  more 
strictly  applied  in  cases  of  this  char- 
acter than  in  ordinary  suits  for  ac- 
counts, etc.  Bluestone  Coal  Co.  v. 
Bell,  38  W.  Va.  297,  18  S.  E.  493;  Cox 

V.  Cox,  26  Gratt.  305;  Vail  v.  Nelson, 
4  Rand.  478;  Jones  v,  Roberts,  6  Call 
187,  3  Am.  Dec.  576. 


It  is  universally  admitted  to  be  law 
that  if  the  plaintiff  in  a  suit  brought 
to  enforce  specifically  a  contract  fails 
to  show  that  he  has  performed,  or  has 
been  ready  and  willing  to  perform,  all 
the  essential  terms  of  the  contract  on 
his  part,  and  also  that  he  is  ready  and 
willing  to  do  all  matters  and  things 
on  his  part  thereafter  to  be  done,  he 
can  not  obtain  a  decree  requiring  the 
defendant  to  perform  his  part  of  the 
contract.  Fry,  Spec.  Perf.,  ch.  19,  § 
608.  Vanscoy  v.  Stinchcomb,  29  W. 
Va.  263,  11  S.  E.  927,  931. 

Certain  it  is,  that  if  there  has  been 
gross  laches  in  the  plaintiff,  or  if  he 
has  unreasonably  delayed  to  perform 
his  part  of  the  agreement,  or  if  he 
has  broken  it;  or  if  he  has  been  in  de- 
fault, and  the  defendant  would  sustain 
serious  loss  thereby  m  case  of  specific 
execution;  or  if  he  can  not  perform  it, 
or  if  a  performance,  when  he  files  his 
bill,  would  not  put  the  other  party  in 
a  situation  he  would  have  been  in  had 
there  been  a  strict  performance,  he 
can  have  no  decree  in  his  favor,  unless 
his  failure  or  delay  has  proceeded 
from  the  fault  or  assent  of  the  plain- 
tiff. Chilhowie  Iron  Co.  v.  Gardiner, 
79  Va.  305,  310,  citing  Vail  v.  Nelson, 
4  Rand.  478;  Jones  v.  Roberts,  3  Hen. 
&  M.  436,  448. 

Equity  will  not  grant  specific  per- 
formance of  a  contract  to  convey  land 
when  th^  vendee  has  unreasonably  de- 
layed in  performing  the  contract  and 
asking  relief,  and  conditions  have 
changed  and  it  would  work  hardship 
and  loss  to  the  vendor  or  other  per- 
sons affected  thereby.  Lowther  Oil 
Co.  V.  Miller-Sibley  Oil  Co.,  53  W.  Va. 
501,   502,  44  S.   E.   433. 

The  court  will  not '  decree  specific 
performance  where  the  party  seeking 
it  has  been  guilty  of  such  delay  or  con- 
kluct  as  to  justify  the  presumption  of 
an  abandonment  of  the  contract,  or 
where  to  do  so  would  work  a  hardship 
on  either  party,  not  only  because  of 
unfairness   in    the    terms    of    the    con- 
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tract,  but  also  where  the  applicant  has 
been  in  default  and  the  hardship  is 
caused  by  subsequent  events,  or  is  the 
result  even  of  collateral  circumstances. 
The  party  seeking  performance  must 
not  have  remained  quiet,  or  held  him- 
self aloof  so  as  to  enforce  or  abandon 
the  contract  as  events  might  prove  ad- 
vantageous. 2  Minor's  Inst.  (3d  Ed.) 
898;  Pomeroy  on  Con.,  §§  177,  185,408; 
Willard  v.  Tayloe,  8  Wall.  557,  566; 
Booten  v.  Scheffer,  21  Gratt.  474,  497; 
and  Anthony  v.  Leftwich,  3  Rand.  238. 
Gish  V.  Jamison,  96  Va.  312,  314,  31  S. 
E.  521. 

■  Specific  performance  will  not  be 
granted  if  the  plaintiff  has  been  guilty 
of  gross  laches,  unreasonable  delay  or 
has  broken  his  agreement.  Chilhowie 
Iron  Co.  V,  Gardiner,  79  Va.  305,  310, 
citing  Jones  v.  Roberts,  3  Hen.  &  M. 
436,  also  cited  on  this  question  in  Ford 
V.  Euker,  86  Va.  75,  79,  9  S.  E.  500. 

Illustrative  Cases. — In  September, 
1863,  B.  sold  t©  S.  one-half  of  the  Vir- 
ginia hotel,  in  Staunton,  part  in  cash, 
and  the  balance  in  six,  twelve,  and 
eighteen  months,  for  which  S.  gave  his 
bonds,  payable  in  such  funds  as  should 
be  current  or  receivable  in  payment  of 
Virginia  state  taxes  when  they  fell 
due;  with  the  privilege  to  S.  to  pay 
them  at  any  time  before  they  fell  due. 
And  it  was  at  the  same  time  agreed, 
that  S.  might  elect  at  any  time  within 
a  year,  to-  take  the  other  hglf  of  the 
hotel  at  the  same  price,  and  upon  the 
same  terms,  and  the  bonds  for  this 
last  half  were  to  bear  interest  from  the 
date  of  the  agreement.  Near  the  end 
•f  the  year  S.  (as  assumed),  elects  to 
take  the  property  and  gives  B.  notice, 
but  does  not  execute  or  tender  the 
bonds.  Before  the  election  S.  paid 
largely  more  of  the  purchase  money 
for  the  first  moiety  than  was  then  due; 
but  he  makes  no  payments  specially 
for  the  last  moiety;  but  in  February, 
1865,  he  tendered  to  B.  the  whole  pur- 
chase money,  which  B.  refused  to  take. 
Held,  where  a  party  who  applies  for 
a  specific  performance,  has  omitted  to 


execute  his  part  of  the  .contract  by  the 
time  appointed  fop  that  purpose,  with- 
out being  able  to  assign  any  sufficient 
justification  or  excuse  for  his  delay, 
and  where  there  is  nothing  in  the  con- 
duct of  the  other  party  that  amounts 
to  an  acquiescence  in  that  delay,  the 
court  will  not  compel  a  specific  per- 
formance. Kent,  Ch.,  in  Benedict  v. 
Lynch,  1  John.  Ch.  R.  370.  Booten  €/. 
Scheffer,  21  Gratt.  474. 

On  the  10th  of  October,  1818,  a  sale 
was  made  of  a  tract  of  370  acres  of 
land  in  Augusta  county,  at  $40  per 
acre,  to  be  paid  as  follows,  viz.,  $60O 
in  hand  (which  was  paid  accordingly)^ 
$1,200  on  the  28th  of  December,  1818^ 
with  interest  from  the  day  of  sale, 
$1,200,  on  the  28th  of  March,  1819, 
with  like  interest,  $750  on  the  28th  of 
March,  1820,  and  the  residue  in  sums 
of  $750,  payable  at  specified  times.  By 
the  articles  of  agreement,  the  vendee 
was  to  give  bonds  and  satisfactory  se- 
curity for  his  payments,  and  the  vendor 
bound  himself  to  make  the  vendee  a 
good  and  sufficient  deed,  in  fee  simple, 
with  general  warranty,  at  the  first  Au- 
gusta court  after  the  payment  in  1819. 
The  vendee  paid  the  installment  which 
fell  due  on  the  28th  of  December,  1818, 
and  the  installment  which  fell  due  in 
1819  was  paid,  part  before,  and  the 
residue  on,  the  9th  of  December  in 
that  year,  so  that  the  vendor  became 
b«und  to  make  a  deed  for  the  land  as 
early  as  the  first  Augusta  court  after 
the  9th  of  December,  1819.  No  deed 
was  made.  The  vendee  notwithstand- 
ing paid  the  installment  which  fell  due 
on  the  28th  of  March,  1820.  About 
the  10th  of  April  of  that  year,  the 
vendor  died  insolvent,  and  the  vendee, 
soon  after  his  death,  made  known  his 
determination  to  make  no  further  pay- 
ments until  he  should  get  a  title.  On 
the  10th  of  September,  1821,  a  suit  in 
equity  was  brought  by  the  adminis- 
trators of  the  vendor  against  the 
vendee  and  the  heirs  of  the  vendor,  to 
compel  a  specific  execution  of  the  con- 
tract;   and    no    title    having   been   ob- 
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tained  by  the  vendor,  the  complain- 
ants made  defendants  those  in  whom 
that  title  was  outstanding.  A  consid- 
erable fall  having  taken  ]^lace  in  the 
value  of  property,  the  vendee,  by  his 
answer  sworn  to  in  May,  1825,  re- 
sisted the  prayer  of  the  bill,  on  the 
ground  that^  under  the  circumstances 
of  the  case,  equity  required  a  rescis« 
sion,  and  not  an  execution  of  the  con- 
tract. At  this  time  the  default  of  the 
vendor's  heirs  still  continued,  and  it 
continued  three  years  afterwards;  that 
is  to  say,  it  continued  for  more  than 
eight  years  from  the  time  when  the 
vendor  had  bound  himself  to  make  the 
title.  During  this  time  the  land  had 
fallen  in  value  more  than  50  per  cent., 
and  the  vendee  had  never  surrendered 
possession.  Held,  that  the  long-con- 
tinued default  of  the  vendor  and  his 
heirs,  and  the  change  of  circumstances 
during  its  continuance,  constitute  a 
valid  objection  to  a  specific  perform- 
ance of  the  contract.  Bryan  v.  Lofftus, 
1  Rob.  12. 

Assignment  for  Creditors. — After  an 
assignment  for  the  benefit  of  creditors, 
the  assignor  and  the  majority  in  in- 
terest of  the  creditors  entered  into  an 
agreement  by  which  they  transferred 
to  defendant  all  the  interest  in  the  part 
they  assigned,  and  the  assignor  agreed 
to  execute  by  himself  and  wife  a  deed 
of  the  wife's  lands  to  the  defendant, 
who  was  to  become  a  surety  for  the 
payment  of  the  debts  due  the  credit- 
ors who  should  join  in  the  agreement. 
The  assignee  delivered  the  property 
to  the  defendant,  but  the  assignor's 
wife  refused  to  convey  her  land.  The 
defendant  held  the  property  ten  days, 
and  then  returned  it  to  the  assignee 
notifying  the  creditors  that  he  would 
not  pay  the  debts;  upon  the  foregoing 
facts  it  was  held  that  the  agreement 
could  not  be  specifically  enforced 
against  the  defendant  because  the 
plaintiffs  have  not  performed,  and  are 
not  able  to  perform  such  contract  on 
their  part.  Henking  v,  Anderson,  34  W. 
Va.  709,  12  S.  E.  869. 


B.  APPLICANT  MUST  BE  READY, 
DESIROUS,  PROMPT  AND 
EAGER 

A  party  seeking  specific  perform- 
ance by  a  bill  in  equity  must  show 
himself  to  have  been  ready,  desirous, 
prompt  and  eager  to  perform  the  con- 
tract on  his  own  part.  The  unreason- 
able delay  of  the  purchaser  which  will 
preclude  a  decree  for  specific  perform- 
I  ance  in  his  behalf  is  dependent  upon 
the  circumstances  of  the  particular 
case,  and,  if  his  conduct  has  indicated 
bad  faith  or  a  virtual  abandonment 
of  the  contract,  it  will  deprive  him  of 
all  just  claim  to  equitable  interposi- 
tion. Clay  V,  Deskins,  36  W.  Va.  350, 
15  S.  E.  85;  Harrison  v.  Harrison,  36 
W.  Va.  .'ise,  15  S.  E.  87;  Gish  v.  Jam- 
ison, 96  Va.  312,  31  S.  E.  521;  Darling 
V.  Gumming,  92  Va.  521,  23  S.  E.  880; 
Ford  V.  Euker,  86  Va.  75,  9  S.  E.  500; 
Powell  V.  Berry,  91  Va.  568,  22  S.  E. 
365;  Dunsmore  v.  Lyle,  87  Va.  391,  12 
S.  E.  610;  Bowles  v.  Woodson,  6  Gratt. 
78;  Wat.  Spec.  Perf.,  §  475;  Reynolds 
V.  Necessary,  88  Va.  125,  13  S.  E.  348; 
'Ellison  V.  Torpin,  44  W.  Va.  414,  30 
S.  E.  183,  187;  Bluestone  Coal  Co.  v. 
Bell,  38  W.  Va.  297,  18  S.  E.  493;  Chil- 
howie  Iron  Co.  v.  Gardiner,  79  Va. 
305,  310;  Rison  v.  Newberry,  90  Va. 
513,  519,  18  S.  E.  916;  Dyer  v.  Duffy, 
39  W.  Va.  148,  19  S.  E.  540,  24  L.  R. 
A.  339;  Booten  v.  Scheffer,  21  Gratt. 
474.  491. 

"Certainly,  a  party  seeking  the  aid 
of  a  court  of  equity  to  compel  another 
to  perform  his  contract,  ought  to  show 
himself  prompt  and  ready  and  willing 
to  perform  the  contract  on  his  part, 
and  if  performance  by  him  is  a  condi- 
tion precedent  to  the  right  to  demand 
performance  of  the  other,  he  ought  to 
show  such  performance,  or  at  least  a 
tender  of  it."  Ayres  v,  Robins,  30 
Gratt.  105,  116. 

"He  who  seeks  the  exercise  of  this 
extraordinary  jurisdiction  must  show 
a  contract  certain  and  definite  in  its 
terms;  that  he  himself  is  in  no  default, 
but   has    performed    his   part   of    the 


S70 


Specific  Performance 


agreement;  or  in  the  language  of  the 
judges,  that  he  is  'ready,  desirous, 
prompt  and  eager'  to  do  so."  Cox  v. 
Cox,  26  Gratt.  305. 

"One  who  asks  for  a  specific  per- 
formance of  a  contract  must  show  him- 
self prompt  aiid  willing  to  comply  with 
the  contract  on  his  part.  See  Bowles 
V.  Woodson,  6  Gratt.  78."  Griffin  v. 
Cunningham,  19  Gratt.  571. 

For  the  proposition  that  the  appli- 
cation for  a  specific  execution  of  a 
contract  is  addressed  to  the  sound  dis- 
cretion of  the  court;  and  he  who  asks 
it  must  show  himself  to  have  been 
prompt  and  willing  to  comply  with 
the  contract  on  his  part,  and  that  the 
prayer  will  not  be  granted  if  it  would 
be  inequitable  towards  the  party 
against  whom  the  prayer  is  made, 
Bowles  V,  Woodson,  6  Gratt.  78,  79,  is 
cited  and  approved  in  the  following: 
Powell  V.  Berry,  91  Va.  568,  569,  22  S. 
E.  365;  Ford  z;.  Euker,  86  Va.  75,  79,  9  S. 
E.  500;  Dyer  v.  Duffy,  39  W.  Va.  148, 
159,  19  S.  E.  540;  Clay  v.  Deskins,.36 
W.  Va.  350,  15  S.  E.  85. 
.  The  application  for  a  specific  exe- 
cution of  a  contract  is  addressed  to 
the  sound  discretion  of  the  court.  He 
who  asks  it  must  have  shown  himself 
prompt  and  willing  to  comply  with  the 
contract  on  his  part;  and  the  prayer 
will  not  be  granted  if  it  would  be  in- 
equitable towards  the  party  against 
whom  the  prayer  is  made.  Bowles  v. 
Woodson,  6  Gratt.  78. 

**A11  application  to  courts  to  decree 
a  cpecific  performance  must  depend 
upon  the  circumstances  governed  by 
the  established  principles  of  the  court. 
If  specific  performance  would  work  in- 
justice, or  be  unreasonable,  a  party 
will  be  left  to  his  action  for  damages. 
It  is  generally  essential  that  a  party 
seeking  a  specific  performance  should 
not  have  been  backward;  that  he 
should  not  have  been  held  off  until 
circumstances  may  have  changed;  or 
kept  himself  aloof  so  as  to  enforce  or 
abandon  the  contract  as  events  might 
prove   most    advantageous."      Rison   v. 


Newberry,   90   Va.    513,    519,   18    S.    E. 
916. 

Suits  for  Account.— The  application 
for  specific  •performance  of  a  contract  is 
addressed  to  the  sound  discretion  of 
the  court.  He  who  asks  it  must  have 
shown  himself  prompt  and  willing  to 
comply  with  the  contract  on  his  part, 
and  it  will  not  be  granted,  if  it  would 
be  inequitable  and  work  hardship  to- 
wards the  party  against  whom  it  is 
asked.  Dyer  v.  Duffy,  39  W.  Va.  148, 
19  S.  E.  540.  The  rule  is  more 
strictly  applied  in  specific  perform- 
ance than  in  suits  for  account 
Bluestone  Coal  Co.  v.  Bell.  38  W. 
Va.  297,  18  S.  E.  493;  Lowther 
Oil  Co.  V.  .  Miller-Sibley  Oil  Co., 
53  W.   Va.   501,  509,  44  S.   E.   433. 

Parol  Gifts. — A  party  seeking  spe- 
cific performance  by  a  bill  in  equity 
must  show  himself  to  have  been  ready, 
desirous,  prompt  and  eager  to  per- 
form the  contract  on  his  own  part. 
The  unreasonable  delay  of  the  pur- 
chaser, which  will  preclude  a  decree 
for  specific  performance  in  his  behalf, 
is  dependent  upon  the  circumstances 
of  the  particular  case;  and,  if  his  con- 
duct has  indicated  bad  faith  or  a  vir- 
tual abandonment  of  the  contract,  it 
will  deprive  him  of  all  just  claim  to 
equitable  interposition.  Where  the 
plaintiff  claims  under  a  parol  gift  of 
land,  this  principle  will  be  still  more 
strictly  applied.  Harrison  v.  Harrison, 
36  W.  Va.  556,  15  S.  E.  87,  following 
Clay  V.  Deskins,  36  W.  Va.  350,  15  S. 
E.    85. 

Where  an  agreement  to  make  a  lease 
is  entered  into  upon  certain  terms,  the 
party  to  whom  the  lease  is  to  be  made 
can  not  enforce  a  specific  performance, 
unless  he  performs  his  part  of  the 
agreement,  or  offers  to  perform,  and 
show  that  he  is  willing  and  able  to 
do  so.    Harvie  v.  Banks,  1  Rand.  408. 

C.   EFFECT   OF   POSSESSION  BY 
APPLICANT. 
When  a  vendee  has  not  possession 
under  an  executory  contract  of  sale  of 
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land,  in  order  to  have  equity  to  grant 
specific  performance,  he  is  held  to 
greater  diligence  in  performing  the 
contract  and  asking  performance  than 
is  the  case  of  a  vendee  in  possession 
under  the  contract.  *'No  possession 
was  taken  under  it  by  John  W.  Metz. 
This  is  an  important  fact  bearing  on 
delay  in  failing  for  more  than  nine 
years  to  enforce  the  agreement;  for 
when  a  vendee  is  in  possession  delay 
is  more  excusable,  and  time  does  not 
so  soon  bar  his  right.  Abbott  v. 
L'Hommedieu,  10  W.  Va.  677;  Pom- 
eroy  on  Contracts,  §  404;  B  Warv.  on 
Vendors,  §  746;  Tate  v.  Pensacola,  53 
Am.  St,  Rep.  251;  Fry  on  Specif. 
Perform.,  §  738.  When  in  possession 
we  can  almost  say  time  is  no  matter; 
but  when  he  is  not,  it  is  far  different." 
Lowther  Oil  Co.  v.  Miller-Sibley  Oil 
Co.,   53  W.  Va,  501,   509,  44  S.   E.  433. 

D.  DISTINCTION  BETWEEN 
GROSS  AND  MERE  NEGLI- 
GENCE. 

"Judge  Story  states  the  doctrine 
thus:  'When  the  terms  of  an  agree- 
ment have  not  been  strictly  complied 
with,  or  are  incapable  of  being  strictly 
complied  with,  still  if  there  has  not 
been  gross  negligence  in  the  party, 
and  it  is  conscientious  that  the  agree- 
ment should  be  performed,  and  if  com- 
pensation can  be  made  for  any  injury 
occasioned  by  the  noncompliance  with 
the  strict  terms,  in  all  such  cases  courts 
of  equity  will  interfere,  and  decree 
specific  performance;  for  the  doctrine 
of  courts  of  equity  is  not  forfeiture 
but  compensation,  and  nothing  but 
such  a  decree  will  in  such  cases  do  en- 
tire justice  between  the  parties.*  Sto- 
ry's Eq.,  §  775."  Selden  v.  Camp,  95 
Va.  527,  531,  28  S.   E.  877. 

E.  QUALIFICATION  OF  RULE. 

The  rule  laid  down  by  an  eminent 
writer  and  supported  by  abundant  au- 
thority, is,  that  when  the  substance  of 
the  agreement  can  be  fully  executed, 
and  when  a  trifling  adjustment  only  is 
needed   to    satisfy   the   equities   of   the 


case,  performance  may  be  decreed  with 
satisfaction.  If,  however,  the  default 
of  the  plaintiff  goes  to  the  substance 
of  the  agreement,  or  if  there  be  some 
things  which  he  is  bound  to  do  and 
can  not  do,  or  has  not  done,  and  the 
court  can  not  compel  him  to  do  it,  eq- 
uity will  not  decree  specific  execution 
in  his  favor.  3  Parsons  on  Contracts 
402,  407,  408;  Harvie  v.  Banks,  1  Rand. 
408;  Pigg  V.  Corder,  12  Leigh  69;  Cox 
V.  Cox,  26  Gratt.  305,  309. 

"If  the  defendant's  delay  or  default 
has  caused  the  plaintiff's  failure  to 
perform  in  time,  he  can  not  object  to 
such  failure  as  a  defense,  however  plain 
and  explicit  may  be  the  provision  of 
the  contract  requiring  punctuality.  A 
vendor  who  can  not  make  a  clear  title 
in  time  can  not  set  up  the  purchaser's 
default  in  prompt  payment  of  price." 
Pomeroy,  Specif.  Perform.,  §  381. 
"But  if  a  party,  who  insists  upon  ex- 
act time,  has  himself  been  the  cause  of 
delay,  a  court  will  notwithstanding  de- 
cree specific  performance.  The  vendor 
is  not  entitled  to  forfeit  the  contract 
as  against  the  vendee  when  he  is  him- 
self in  no  condition  to  perform,  even 
though  by  the  terms  of  a  contract  he 
has  right  to  declare  it  forfeited,  and 
retain  what  has  been  paid,  if  the 
vendee  makes  the  default."  Water- 
man, Specif.  Perform.,  §  436;  Wheel- 
ing Creek  Gas,  etc.,  Co.  v.  Elder,  54 
W.  Va.  335,  341,  46  S.  E.  357. 

F.    DEFAULT    IN    PAYMENT  OF 
PURCHASE  MONEY. 

The  general  rule  is  well  settled  that 
specific  performance  will  not  be  de- 
creed the  vendee,  unless  he  has  paid 
or  offered  to  pay  the  consideration. 
Bowles  V.  Woodson,  6  Gratt.  78;  Mc- 
Comas  V.  Easley,  21  Gratt.  23;  Talley 
V,  Robinson,  22  Gratt.  ^88;  Showalter 
V.  Hambrick,  2  Va.  Dec.  402. 

The  purchaser  is  not  entitled  to  a 
decree  for  specific  performance,  until 
he  has  paid  the  purchase  money.  Mc- 
Comas  V.  Easley,  21  Gratt.  23. 

Specific  performance  of  a  contract  to 
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convey  land,  brought  by  one  who  has 
been  for  thirty  years  in  possession  of 
the  land  under  contract  will  not  be  en- 
forced, where  the  evidence  shows  that 
the  consideration  for  the  conveyance 
has  never  been  paid.  Showalter  v. 
Hambrick,  2  Va.  Dec.  402;  Ellison  v. 
Torpin,  44  W.  Va.  414,  30  S.  E.  183, 
188. 

Where  the  vendee  has  failed  to  pay 
the  purchase  money  for  the  second 
half  of  the  property  when  it  falls  due, 
he  is  not  entitled  to  have  specific  ex- 
ecution of  the  contract.  Booten  v. 
Scheffer,  21  Gratt.  474. 

It  is  true^  that  a  mere  default  in  the 
payment  of  the  purchase  money,  as  a 
general  rule,  is  not  a  sufficient  reason 
for  refusing  a  specific  performance; 
because  the  default  admits  of  compen- 
sation. In  most  cases  the  interest  is 
regarded  as  an  equivalent  for  the  non- 
payment of  the  purchase  money.  This 
rule,  however,  is  not  adopted  if  any 
injustice  is  thereby  done  the  vendor. 
It  must  be  certain  that  he  has  sus- 
tained no  damage  by  the  default  of 
the  vendee,  and  the  payment  of  the 
principal  with  its  interest  will  place 
him  in  the  position  he  would  have  oc- 
cupied, had  there  been  no  default.  It 
must  appear  there  has  been  no  change 
of  circumstances  affecting  the  charac- 
ter of  the  contract,  or  the  rights  and 
obligations  of  the  parties,  and  that 
compensation  for  the  delay  can  be 
fully  and  effectually  made.  And  in  all 
such  cases  the  burden  devolves  on  the 
vendee  to  account,  in  a  reasonable 
manner,  for  his  delay;  and  also  to  show 
that  the  relief  he  asks  is  just  and  eq- 
uitable. Booten  v.  Scheffer,  21  Gratt. 
474,    492. 

A  contract  to  make  cash  pajmient 
for  land  on  delivery  of  a  deed  to  the 
property,  but  which  also  provides  that 
the  cash  payment  is  to  be  made  as 
soon  as  the  purchasers  to  whom  the 
vendee  has  sold  land  make  theirs  to 
him,  is  a  contract  to  pay  the  cash  pay- 
ment   in    a     reasonable    time,     though 


such  purchasers  never  pay,  and  is  not 
a  condition  precedent  to  the  payment 
by  said  vendee.  Gish  v.  Jamison,  96 
Va.  312,  31  S.  E.  521. 

But  the  general  rule  is  subject  to 
this  qualification  that  when  a  vendor 
of  land  has  notified  the  purchaser  that 
he  will  not  fulfill  the  contract,  the 
purchaser  may  file  a  bill  for  specific 
performance  of  it  without  making  a 
tender  to  the  vendor  of  the  securities 
provided  for  therein.  White  v.  Dob- 
son,   17   Gratt.   262. 

Communication  between  Belliger- 
ents.— Where  payment  of  the  purchase 
money  by  the  vendee  is  rendered  im- 
possible by  the  existence  of  war  be- 
tween the  respective  countries  in  which 
the  parties  reside,  his  delay  in  this  re- 
spect is  no  bar  to  specific  perform- 
ance by  him.  Grinnan  v.  Edwards,  21 
W.  Va.  347. 

Illustrative  Cases. — Iii  September, 
1863,  B.  sold  to  S.  one-half  of  the  Vir- 
ginia hotel,  in  Staunton,  part  in  cash, 
and  the  balance  in  six,  twelve,  and 
eighteen  months,  for  which  S.  gave  his 
bonds,  payable  in  such  funds  as  should 
be  current  or  receivable  in  payment  of 
Virginia  state  taxes  when  they  fell 
due;  with  the  privilege  to  S.  to  pay 
them  at  any  time  before  they  fell  due. 
And  it  was  at  the  same  time  agreed, 
that  S.  might  elect  at  any  time  within 
a  year,  to  take  the  other  half  of  the 
hotel  at  the  same  price,  and  upon  the 
same  terms,  and  the  bonds  for  this 
last  half  were  to  bear  interest  from 
the  date  of  the  agreement  Near  the 
end  of  the  year  S:  (as  assumed),  elects 
to  take  the  property  and  gives  B.  no- 
tice, but  does  not  execute  or  tender 
the  bonds.  Before  the  election  S.  paid 
largely  more  of  the  purchase  money 
for  the  first  moiety  than  was  then  due; 
but  he  makes  no  payments  specially 
for  the  last  moiety;  but  in  February, 
1865,  he  tendered  to  B.  the  whole  pur- 
chase money,  which  B.  refused  to  take. 
Held,  S.,  not  having  given  the  bonds 
for  the  last  half  cf  the  property,  has 
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failed  to  comply  with  the  terms  of  the 
contract.  Booten  v.  Scheffer,  21  Gratt. 
474. 

In  May,  1827,  B.  sold  a  tract  of  land 
to  W.,  for  which  W.  was  to  pay  one- 
half  the  purchase  money  in  hand,  and 
the  other  half  in  twelve  months,  to  be 
secured  by  deed  of  trust  on  the  land. 
W.  paid  only  about  one-third  of  the 
cash  payment;  and  after  some  months* 
delay,  B.  tendered  him  a  deed  and  de- 
manded a  compliance  with  the  con- 
tract. W.  had  then  become  embar- 
rassed in  his  circumstances,  and  was 
unable  to  comply  with  his  contract, 
and  so  continued  until  1835.  Upon  his 
declining,  when  thus  called  on,  to  pay 
the  amount  due,  B.  declared  the  con- 
tract was  at  an  end;  and  that  he  would 
retain  the  money  he  had  received,  as 
some  compensation  for  the  damages  he 
had  sustained  by  the  failure  of  W.  to 
comply  with  his  contract,  B.  then 
bought  other  land  adjoining,  built 
upon  and  improved  it,  and  settled  upon 
the  land  and  cultivated  it;  and  the  land, 
which  was  the  subject  of  the  contract, 
could  not  be  separated  from  the  other 
land  without  injury  to  the  latter.  In 
1836,  W.  filed  a  bill  for  specific  execu- 
tion of  the  contract,  and  charged  that 
he  had  made  certain  payments  which 
B.  had  refused  to  return.  Held,  W. 
is  not  entitled  to  a  specific  execution 
of  the  contract.  Bowles  v.  Woodson, 
6   Gratt.   78. 

In  September,  1864,  R.  sells  land  to 
T.  for  confederate  money,  which  is 
paid,  but  the  deed  is  not  made.  After 
the  war  T.*  sues  R.  for  specific  execu- 
tion of  the  contract.  T.  admitting  in 
Tiis  evidence  that  he  promised  to  pay 
to  A.  for  B.  $75,  in  addition  to  the  sum 
stated  in  the  contract;  though  this  is 
Tiot  stated  in  the  contract  or  noticed 
in  the  pleadings,  T.  should  be  required 
to  pay  it  before  specific  performance 
is  decreed.  Talley  v.  Robinson,  22 
Gratt.  888. 

Mixed  Sale  of  Perosnalty  and  Re- 
alty.— Where  one  contract  is  made  for 
the   sale    of   both    real   and    personal 


property,  and  a  lumping  sum  is  to  be 
paid  for  both,  the  whole  sum  is  a 
charge  upon  the  real  estate,  and  a  con- 
veyance of  the  real  estate  will  only  be 
decreed  upon  the  payment  of  the  whole 
amount.  McComas  v,  Easley,  21  Gratt. 
23,  citing  Clarke  v.  Curtis,  11  Leigh 
559. 

Covenants  '  Dependent  or  Independ- 
ent.— S.  filed  a  bill  in  equity  which  al- 
leges a  written  contract  made  by  S. 
and  W.  for  the  sale  of  certain  land  by 
W.  to  S.  for  the  sum  of  $125,  to  be 
paid  in  three  months  from  the  date  of 
said  purchase,  for  which  he,  S.,  exe- 
cuted to  said  W.  his  note  payable  in 
said  three  months,  and  W.  bound  him- 
self to  convey  the  said  land  to  S.  by 
"quitclaim"  deed  "as  soon  as  possible;'* 
that  W.  has  failed  to  perform  the  re- 
quirements of  the  contract  and  convey 
said  lands  to  S.;  that  S.  had  been  ready 
and  willing  at  all  times  to  pay  the  note, 
and  now  tenders  with  his  bill  the 
amount  of  said  note,  which  he  requests 
the  court  to  place  in  the  hands  of  a 
receiver,  to  be  held  subject  to  the  or- 
der of  the  court,  and  prays  that  the 
court  require  said  W.  to  execute  spe- 
cifically the  contract,  and  upon  the 
failure  of  W.  to  do  so  within  the  time 
prescribed  by  the  court,  that  then  a 
commissioner  execute  a  deed  in  ac- 
cordance with  said  contract;  but  said 
bill  does  not  allege  any  tender  of  the 
purchase  money  by  S.  to  W.,  or  any 
demand  made  for  the  deed  at  any  time 
before  the  commencement  of  the  suit. 
W.  demurred  to  the  bill  which  was 
overruled,  and  then  answered  the  bill, 
admitting  the  contract  as  alleged  in 
the  bill,  and  avers  that  he  will  make 
the  deed  as  soon  as  possible  after  said 
money  is  paid;  and  further  charges 
that  the  money  had  not  been  paid  or 
tendered  to  him.  Held,  that  if  W. 
possessed  the  ability  to  make  the  deed 
before  the  three  months  expired  in 
which  the  purchase  money  was  to  have 
been  paid,  he  should  have  performed 
his  part  of  the  contract  without  de- 
lay, and  have  made  and  tendered  the 
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deed  to  S.;  and  it  was  a  breach  of  his 
contract  not  to  do  so.  If  W.  did  not 
have  it  in  his  power  to  make  the  deed 
before  the  purchase  money  was  due, 
then  it  was  not  a  breach  of  his  con- 
tract in  failing  to  make  and  tender  the 
deed  to  S.  before  the  purchase  money 
was  due.  Snodgrass  v.  Wolf,  11  W. 
Va.  168. 

Presumption  of  Pajmient. — See  the 
title  PAYMENT,  vol.  11,  p.  80. 

Where  the  consideration  is  denied 
plaintiff  must  show  payment  before  he 
can  have  specific  performance.  "Pre- 
sumption of  payment  will  not  avail  a 
plaintiff  who  seeks  affirmative  relief 
by  specific  performance  of  a  contract 
for  the  sale  of  land."  Ellison  v.  Tor- 
pin,  44  ^y.  Va.  414,  30  S.  E.  183,  188. 

G.  CHANGE  OF  CIRCUM- 
STANCES DUE  TO  COM- 
PLAINANT'S  DEFAULT. 

1.  In  General. 

The  rule  may  be  laid  down  as  gen- 
eral, applying  to  either  the  vendor  or 
vendee,  that  where  there  has  been  a 
change  of  circumstances  or  relations, 
which  renders  the  execution  of  the  con- ! 
tract  a  hardship  to  the  defendant,  and 
this  charge  grows  out  of,  or  is  accom- 
panied by,  an  unexcused  delay  on  the 
part  of  the  plaintiff,  the  change  and 
delay  together  will  constitute  a  suffi- 
cient ground  for  denying  a  specific 
performance,  when  sought  by  the  one 
thiis  in  default.  Darling  v.  Gumming, 
92  Va.  521,  23  S.  E.  880;  Clark. z^.  Hut- 
zler,  96  Va.  73,  30  S.  E.  469;  Newberry 
V,  French,  98  Va.  479,  36  S.  E.  519; 
Garnett  v,  Macon,  6  Gall  308;  Fed.  Gas. 
No.  5,245;  Christian  v.  Cabell,  22  Gratt. 
82;  Hendricks  v.  Gillespie,  25  Gratt. 
181;  National  Mut.  Bldg.,  etc.,  Ass'n  v^ 
Blair,  98  Va.  490,  36  S.  E.  513. 

Equity  will  not  decree  a  specific  ex- 
ecution of  a  contract  where  the  appli- 
cant has  been  in  default,  and  by  the 
force  of  subsequent  events  and  a 
change  of  circumstances,  the  execu- 
tion of  a  contract  would  entail  great 
loss    and    hardship    upon    the    adverse 


party.  Booten  v.  Scheffer,  21  Gratt. 
474;  Vail  v.  Nelson,  4  Rand.  478. 

There  are  cases  in  which  a  change 
of  circumstances  may  render  it  im- 
proper for  the  court  to  enforce  the  ex- 
ecution of  a  contract.  But  those  are 
cases  in  which  the  plaintiff  is  in  de- 
fault, or  in  which  the  rights  of  third 
persons  have  supervened,  and  the  de- 
fendant can  not  with  propriety,  if  at 
all,  complete  the  execution  of  the  con- 
tract. Where  the  plaintiff  is  not  in  de- 
fault; has  fully  performed  his  part  of 
the  contract;  and  nothing  remains  to 
be  done  but  for  the  vendor  to  convey 
the  legal  title  which  is  still  vested  in 
him,  and  which  he  can  convey;  the 
court  is  bound  to  decree  such  convey- 
ance. The  land  is  the  vendee's,  in  eq- 
uity; the  vendor  is  his  naked  trustee, 
and  a  court  of  equity  will  compel  him 
to  convey  the  naked  legal  title  to  him 
who  has  a  right  to  demand  it.  He  has 
no  equity  to  hold  it  against  a  vendee 
who  has  fully  and  duly  performed  his 
part  of  the  contract.  It  is  only  in  a 
case  in  which  the  defendant  has  an 
equity  against  the  plaintiff,  that  the 
court  can  refuse  to  give  relief  to  the 
latter,  or  impose  terms  upon  him. 
Where  there  is  no  such  equity,  the 
plaintiff's  right  to  have  the  legal  title 
conveyed  to  him  is  a  matter  of  course, 
and  he  is  as  much  the  owner  of  the 
land  in  equity  before  the  conveyance, 
as  he  is  at  law  after  the  conveyance. 
Hale  V.  Wilkinson,  21  Gratt.  75,  90. 

Illustrative  Cases. — In  September, 
1863,  B.  sold  to  S.  one-half  of  the  Vir- 
ginia hotel,  in  Staunton,  part  in  cash, 
and  the  balance  in  six,  twelve,  and 
eighteen  months,  for  which  S.  gave  his 
bonds,  payable  in  such  funds  as  should 
be  current  or  receivable  in  payment  of 
Virginia  State  taxes  when  they  fell 
due;  with  the  privilege  to  S.  to  pay 
them  at  any  time  before  they  fell  due. 
And  it  was  at  the  same  time  agfreed, 
that  S.  might  elect  at  any  time  within 
a  year,  to  take  the  other  half  of  the 
hotel  at  the  same  price,  and  upon  the 
same  terms,  and  the  bonds  for  this  last 
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half  were  to  bear  interest  from  the 
date  of  the  agreement.  Near  the  end 
of  the  year  S.  (as  assumed),  elects  to 
take  the  property  and  gives  B.  notice, 
but  does  not  e;cecute  or  tender  the 
bonds.  Before  the  election  S.  paid 
largely  more  of  the  purchase  money 
for  the  first  moiety  than  was  then  due; 
but  he  makes  no  payments  specially 
for  the  last  moiety;  but  in  February, 
1865,  he  tendered  to  B.  the  whole  pur- 
chase money,  which  B.  refused  to  take. 
Held,  equity  will  not  decree  a  specific 
execution  of  a  contract  where  the  ap- 
plicant for  relief  has  been  in  default, 
and  by  the  force  of  subsequent  events 
or  a  change  of  circumstances,  the  ex- 
ecution of  the  contract  would  entail 
great  loss  and  hardship  upon  the  ad- 
verse party.  Booten  t/.  Scheffer,  21 
Gratt.  474. 

Upon  a  bill  by  a  son-in-law  for  spe- 
cific execution  of  a  promise  of  a 
mother-in-law,  brought  against  her  ex- 
ecutor, legatee  and  devisee  after  her 
death,  if  such  a  change  of  circumstan- 
ces has  occurred,  that  the  object  of  the 
mother-in-law  in  making  the  promise, 
can  not  be  accomplished  by  specific  ex- 
ecution, this  consideration  would  be  a 
sufficient  objection  to  a  decree  for  spe- 
cific execution.  Pigg  v.  Corder,  12 
Leigh   69. 

2.    Change  in  Value  of  Subject  Matter. 

In  General. — The  principle  is,  that  a 
very  great  change  in  the  value  of  the 
article  is  a  serious  objection  to  a  de- 
cree for  a  specific  performance,  where 
the  vendor  is  in  fault,  as  it  may  affect 
the  arrangements  of  the  vendee  for  a 
compliance  with  the  contract.  Garnett 
v.  Macon,  2  Brock.  185,  6  Call  308,  Fed. 
Gas.  No.  5,245;  Griffin  v.  Cunningham, 
19  Gratt.  571;  Hendricks  v.  Gillespie, 
25  Gratt.  181. 

"A  court  of  equity  will  not  grant 
specific  performance  where  there  has 
been  an  absence  of  good  faith.  It  will 
refuse  relief  where  the  party  seeking 
it  is  in  default,  and  by  delay  has  in- 
dicated an  intent  to  perform  the  con- 


tract or  abandon  it  as  the  property 
should  rise  or  fall  in  value.  Where  a 
vendee  has  been  guilty  of  such  delay 
in  completing  the  contract  and  seeking 
its  performance  as  has  been  the  vendor 
in  this  case,  a  rise  in  the  value  of  the 
land  during  the  interval  is  a  fact  of 
much  weight  in  tending  to  show  that 
the  vendee's  delay  was  speculative,  and 
for  the  very  purpose  of  waiting  such 
a  turn  favorable  to  himself,  and  not 
less  is  a  fall  in  the  value  of  the  land 
indicative  of  a  speculative  purpose  in 
a  vendor  who  has  delayed  completing 
a  contract  of  sale  and  demanding  its 
execution."  Gish  v.  Jamison,  96  Va. 
312,  316,  31  S.  E.  521. 

*'When  a  vendee  delays  in  complet- 
ing the  contract,  in  order  that  he  may 
speculate  upon  the  chances  of  its  prov- 
ing to  be  an  advantageous  bargain,  or 
that,  through  a  rise  in  value,  or  other 
change  of  circumstances,  his  gain  may 
be  assured,  and  then  when  he  is  thus 
certain  that  it  will  be  a  fortunate  spe- 
culation, offers  to  perform,  and  sues  to 
compel  a  conveyance  by  the  vendor,  a 
court  of  equity  will  refuse  to  grant  him 
the  remedy,  even  though  he  may  have 
at  an  earlier  day  paid  part  of  the  pur- 
chase price.  And  a  rise  in  the  value  of 
the  land  during  the  interval  will  always 
be  a  fact  of  much  weight  tending  to 
show  that  the  vendee's  delay  was  spec- 
ulative, and  for  the  very  purpose  of 
awaiting  such  a  turn  favorable  to  him- 
self. The  rule  may  be  laid  down  as 
general,  applying  to  either  the  vendor 
or  the  vendee,  that  where  there  has 
been  a  change  of  circumstances  or  re- 
lations which  renders  the  execution  of 
the  contract  a  hardship  to  the  defend- 
ant, and  this  change  grows  out  of  or 
is  accompanied  by  an  unexcused  delay 
on  the  part  of  the  plaintiff,  the  change 
and  delay  together  will  constitute  a 
sufficient  ground  for  denying  a  specific 
performance,  when  sought  by  the  one 
thus  in  default.  Pomeroy  on  Specific 
Performance  of  Contracts,  §§  407  and 
408."  Darling  v.  Gumming,  92  Va.  521, 
526,  23  S.  E.  880. 
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It  is  well  settled  that  any  loss  occur- 
ring to  property  before  the  vendor  is 
in.  a  condition  to  convey  a  clear  unen- 
cumbered title  falls  on  him,  and  not  on 
the  purchaser.  Christian  v.  Cabell,  22 
Gratt.  82,  citing  Garnett  v.  Macon,  6 
Call  308. 

Unknown  and  Unforseen  Causes* — 
"It  is  well  settled  that  courts  of  equity 
will  not  withhold  their  aid  to  enforce 
a  contract  for  the  sale  of  land,  merely 
because  of  the  great  appreciation  or  de- 
preciation of  the  property  sold,  from 
causes  which  were  unknown  to,  and 
unforeseen  by  each  of  the  parties  to 
the  contract  at  the  time  it  was  made. 
1  Sugden  on  Vendors,  338.  Fry  on  S. 
P.,  star-page  116.  2  Story  Eq.  Jur.,  §§ 
789,  790."  Cady  v.  Gale,  5  W.  Va.  547, 
565. 

Increase  in  Value. — If  since  the  con- 
tract the  value  of  the  land  has  greatly 
increased,  and  the  condition  changed, 
or  the  vendor  is  in  a  condition  where 
enforced  performance  would  greatly 
damage  him,  and  especially  where  the 
purchaser  is  chargeable  with  the  delay 
by  reason  of  failure  to  perform,  equity 
will  refuse  to  compel  the  vendor  to 
convey.  Booten  v,  Scheffer,  21  Gratt. 
474;  Patterson  v.  Martz,  34  Am.  D. 
474;  Vail  v.  Nelson,  4  Rand.  478. 
Lowther  Oil  Co.  v.  Miller-Sibley  Oil 
Co.,  53  W.  Va.  501,  509,  44  S.  E.  433. 

For  example,  the  fact  that  one  claim- 
ing the  specific  performance  of  a  con- 
tract, by  which  he  is  to  become  a  pur- 
chaser of  real  estate,  neglected  to  as- 
sert or  claim  his  rights  thereunder  for 
two  years  after  the  death  of  the  other 
party,  during  which  time  the  land 
greaty  advanced  in  value,  constitutes  a 
sufficient  ground  for  refusing  to  decree 
a  specific  performance.  Darling  v. 
Gumming,  92  Va.  521,  23  S.  E.  880. 

"The  appellant  has  filed  some  evi- 
dence showing  that  the  land  in  ques- 
tion has,  within  the  last  few  years,  and 
between  1867  and  the  commencement 
of  this  suit,  increased  in  value  ma- 
terially, beacuse,  in  part  at  least,  from 
the  construction  of  the  Chesapeake  and 


Ohio  railroad  within  a  few  miles  of  it 
In  Willard  v.  Taylor,  8  Wall.  558,  571. 
Field,  Judge,  observed:  *The  question 
in  such  case  always  is,  was  the  con- 
tract, at  the  time  it  was  .made,  a  rea- 
sonable and  fair  one?  If  such  were 
the  fact,  the  parties  are  considered  as 
having  taken  on  themselves  the  risk 
of  subsequent  fluctuations  in  the  value 
of  the  property,  and  such  fluctuations 
are  not  allowed  to  prevent  its  specific 
performance.'  Cady  v.  Gale,  5  W.  Va. 
505.  But  see  Fry  on  Specific  Perform- 
ance of  Contracts,  2d  American  Ed„  § 
252,  256."  Abbott  V.  UHommedieu,  10 
W.  Va.  677,  714. 

Depreciation  in  Value. — ^The  vendee 
will  not  be  compelled  after  a  long- 
continued  default  on  the  part  of  the 
vendor  and  his  heir,  during  which  time 
the  latter  would  be  unable  to  comply 
with  his  covenants,  and  during  which 
the  land  has  depreciated  greatly  in 
value,  to  a  specific  performance  of  his 
contract  of  purchase.  Bryan  v.  Loff- 
tus,  1  Rob.  12,  39  Am.  Dec.  242;  New- 
berry V.  French,  98  Va.  479.  36  S.  E. 
519;  Rison  v.  Newberry,  90  Va.  513,  18 
S.  E.  916;  Gish  v.  Jamison,  96  Va.  312, 
31  S.  E.  521. 

Where,  .without  good  excuse,  for  a 
considerable  time,  the  vendor  of  land 
refuses  to  perform  the  contract  on  his 
own  part,  he  can  not,  after  prices  have 
declined,  have  a  decree  for  specific  per- 
formance, but  must  be  left  to  his  rem- 
edy at  law.  Rison  v.  Newberry,  90  Va. 
513,   18   S.   E.   916. 

"There  is  strong  ground  for  believ- 
ing that  the  property  had  greatly  de- 
preciated in  value  between  the  time  of 
the  sale  and  the  time  when  Hendrec 
answered  (see  his  letter  in  the  record); 
and  even  if  this  had  been  a  suit  for 
specific  performance,  that  would  have 
been  of  itself  a  sufficient  reason  against 
giving  the  plaintiff  relief,  under  the 
circumstances  of  this  case;  for  it  can 
not  be  said  that  Hendree  was  in  default 
in  not  paying  a  vendor  who  had  no 
shadow  of  title,  and  who  was  seeking 
to    pay    for    the    land    with    Hendree's 
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money."  Barksdale  v.  Hcndree,  2  Pat. 
&  H.  43,  49. 

"In  fact  the  owner  of  this  sixth  had 
conveyed  the  property  to  the  testator 
and  the  deed  was  of  record  in  the 
clerk's  office,  though  the  parties  had 
failed  to  find  it;  but  before  it  was  found 
the  property  had  greatly  decreased 
both  in  its  annual  and  fee  simple  value. 
The  purchaser  will  not  be  compelled 
to  take  it."  Griffin  v.  Cunningham,  19 
Gratt.  571. 

In  June,  1860,  G.  sells  to  H.  a  large 
tract  of  land,  supposed  to  contain  2,500 
or  3,000  acres,  and  puts  him  in  posses- 
sion. In  December,  1860,  he  executes 
a  deed,  reserving  a  lien,  conveying  2,030 
acres  to  H.,  of  which  H.  has  no  knowl- 
edge. H.  dies  in  1861,  and  his  heirs  re- 
main in  possession  of  the  land.  In 
July,  1868,  G.  files  a  bill  against  the 
administrator  and  heirs  of  H.,  to  sub- 
ject the  land  for  the  unpaid  purchase 
money.  The  heirs  file  a  cross  bill  to 
rescind  the  contract.  And  it  appears 
that  when  the  deed  was  made,  and  the 
suit  brought,  G.  did  not  have  a  good 
title  to  a  large  part  of  the  land.  The 
land  had  depreciated  in  value  under  the 
effect  of  the  public  events  which  had 
occurred  since  the  purchase.  Held, 
though  G.  may  be  able  to  make  a  good 
title  at  the  time  of  the  decree,  the  court 
will  not  enforce  specific  performance 
of  the  contract,  but  will  rescind  it. 
Hendricks  v.  Gillespie,  25  Gratt.  181, 
citing  Bryan  v.  Lofftus,  1   Rob.   12. 

Delay  of  Thirty  Months.— Where 
complainant  contracted  to  convey  land 
to  defendant,  and  delayed  performance 
for  thirty  months,  during  which  time 
the  value  of  the  property  depreciates 
about  one-half,  he  can  not  have  specific 
performance  of  the  contract,  since  the 
defendant  will  not  be  compelled  to 
take  the  land  in  its  depreciated  condi- 
tion. Newberry  v.  French,  98  Va.  479, 
36  S.  E.  519. 

Delay  of  More  Than  a  Year.— So 
also  where  a  vendor  of  land  declines 
for  over  a  year  without  sufficient  rea- 
son, to  carry  out  his  contract,  he  can 
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not,  at  the  end  of  that  time,  after  prices 
have  fallen,  ask  for  specific  perform- 
ance thereof.  Rison  v.  Newberry,  90 
Va.  513,  18  S.  E.  916. 

Depreciation  Alone  Insufficient. — 
But  the  mere  depreciation  in  the  value 
in  land  without  fault  on  the  part  of 
the  vendor,  is  no  reason  for  refusing 
him  a  decree  for  specific  performance. 
Clark  V.  Hutzler,  96  Va.  73,  30  S.  E. 
469;  Cent.  Land  Co.  v.  Johnston,  95 
Va.  223,  28  S.  E.  175. 

Exchange  of  Land.— Upon  a  bill  filed 
to  recover  compensation  for  a  defici- 
j  ency  in  an  exchange  of  lands,  and  for 
[  general  relief,  before  decreeing  com- 
1  pensation,  the  court  should  ascertain 
whether  specific  performance  is  prac- 
ticable or  not,  and  decree  accordingly. 
And  whether  the  lands  have  depre- 
ciated or  appreciated  in  value  since  the 
date  of  the  agreement  is  immaterial. 
"The  parties  are  entitled  to  the  ben- 
efit of  their  contract  according  to  the 
values  of  the  land  when  made,  and 
neither  can  take  advantage  of  changes 
in  values  which  have  occurred  since  to 
lessen  his  own,  or  increase  the  liabili- 
ties of  the  other."  Max  Meadows 
Land,  etc.,  Co.  v.  Bridges,  95  Va,  184, 
27  S.   E.  839. 

H.   ACQUIESCENCE. 

Where  a  party  who  applies  for  a 
specific  performance,  has  omitted  to 
execute  his  part  of  the  contract  by  the* 
time  appointed  for  that  purpose,  with- 
out being  able  to  assign  any  sufficient 
justification  or  excuse  for  his  delay, 
and  where  there  is  nothing  in  the  con- 
duct of  the  other  party  that  amounts 
to  an  acquiescence  in  that  delay,  the 
court  will  not  compel  a  specific  per- 
formance. Booten  v.  Scheffer,  21  Gratt. 
474.  See  KeflFer  v.  Grayson,  76  Va. 
517. 

V.  Time  as  Essence  of  Contract 

See  the  title  CONTRACTS,  vol.  3, 
p.  421. 

A.    IN  GENERAL. 

In  contracts  for  sale  of  real  estate. 
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time  of  performance  of  its  stipulations 
is  not  in  general^  in  equity,  of  the  es- 
sence of  the  contract,  producing  loss 
or  forfeiture  of  rights.  Jarvis  v, 
Cowger,  41  W.  Va.  268,  23  S.  E.  522. 

Time  is  not  in  courts  of  equity  con- 
sidered, ordinarily,  of  the  essence  of  a 
contract  for  the  sale  of  land,  and  es- 
pecially as  to  the  payment  of  pur- 
chase money.  Perhaps  there  may  be 
circumstances  or  terms  employed  such 
as  to  take  the  case  out  of  the  general 
rule.  Abbott  v.  L'Hommedieu,  10  W. 
Va.    677,    678. 

Where  under  contract  a  right  has 
passed,  and  purchaser  takes  posses- 
sion and  makes  improvements,  that 
right  will  not  be  divested  by  failure  to 
do  the  act  at  the  appointed  time.  But 
where  no  right  is  acquired  until  the 
doing  of  some  act  by  the  purchaser 
stipulated  to  be  done,  the  performance 
of  the  act  is  a  condition  precedent,  and 
time  becomes  of  the  essence.  Keffer 
V.  Grayson,  76  Va.  517,  44  Am.  Rep. 
171. 

"How  far  time  is  material  in  a  court 
of  equity,  upon  the  question  of  enforc- 
ing the  execution  of  a  contract,  de- 
pends upon  the  particular  circum- 
stances of  each  case,  and  the  conduct 
of  the  parties."  Vail  v.  Nelson,  4  Rand. 
478,  480. 

The  English  court  of  chancery  had 
never  laid  down  the  broad  principle 
that  time  was  never  important;  on  the 
contrary,  the  present  doctrine  there  is, 
that  where  time  is  really  material  to 
the  parties,  the  right  to  a  specific  per- 
formance may  depend  upon  it;  and  the 
same  doctrine  prevails  in  the  courts  of 
the  United  States.  Garnett  v.  Macon, 
2  Brock.  185,  6  Call  308,  Fed.  Cas.  No. 
6,245. 

Mr.  Story  in  the  second  volume  of 
his  Equity  Jurisprudence,  §  771,  says, 
"for  although  courts  of  equity  will  not 
encourage  laches,  yet  if  there  has  not 
been  a  strict  legal  compliance  with  the 
terms  of  the  contract,  and  the  non- 
compliance does  not  go  to  the  essence 
of  the  contract,  relief  will  be  granted." 


Again  at  §  776  he  says:  "One  of  the 
most  frequent  occasions  on  which 
courts  of  equity  are  asked  to  decree  a 
specific  performance  of  contracts  is 
where'  the  terms  for  the  performance 
and  completion  of  the  contract  have 
not  in  point  of  time  been  strictly  com- 
plied with.  Time  is  not  generally 
deemed  in  equity  to  be  of  the  essence 
of  the  contract,  unless  the  parties  have 
expressly  so  treated  it,  or  it  neces- 
sarily follows  from  the  nature  and  cir- 
cumstances of  the  contract.  It  is  true 
that  courts  of  equity  have  regard  to 
time  so  far  as  it  respects  the  good 
faith,  and  diligence  of  the  parties;  even 
when  time  is  of  the  essence  of  the  con- 
tract, it  may  be  waived  by  proceeding 
in  the  purchase  after  the  time  has 
elapsed;  and  if  time  was  not  originally 
made  by  the  parties  the  essence  of  the 
contract,  yet  it  may  become  so  by  no- 
tice, if  the  other  party  is  afterwards 
guilty  of  improper  delays  in  complet- 
ing the  purchase."  Quoted  in  West 
Va.  Oil,  etc.,  Co.  v.  Vinal,  14  W.  Va. 
637,  701. 

In  a  contract  f«r  the  sale  of  land 
free  of  encumbrance,  time  is  not  usu- 
ally of  the  essence  of  the  contract,  and 
specific  performance  may  be  had  at 
the  hands  of  the  seller  when  it  appears 
that  he  is  able  to  free  the  land  from 
such  encumbrances.  Rice  v,  Zirkle,  1 
Va.  Dec.  94. 

Time  for  Delivery  of  Deed  or  Pay- 
ment of  Purchase  Money. — It  will  not 
be  presumed  that  time  was  intended  to 
be  of  the  essence  of  a  contract  for  the 
sale  of  land,  from  the  mere  fixing  of  a 
day  for  the  delivery  of  the  deed  or  pay- 
ment of  the  purchase  price.  Smith  v. 
Profitt,  82  Va.  832,  849,  1  S.  E.  67,  cit- 
ing Jackson  v,  Ligon,  3  Leigh  161.  To 
the  same  effect,  Jackson  v.  Ligon,  3 
Leigh  161,  is  cited  in  Barrett  v,  Mc- 
Allister, 33  W.  Va.  738,  750,  11  S.  E. 
220,  224;  Hukill  v.  Guffey,  37  W.  Va. 
425,  16  S.  E.  544. 

Contract  for  Sale  of  Oil  Wdls.— See 
the  title  MINES  AND  MINERALS^ 
vol.  9,  p.  823. 
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It  is  no  defense  to  an  action  for  spe- 
cific performance  of  a  contract  for  the 
sale  of  oil  wells,  that  the  complainant 
did  not  file  in  the  company's  office  a 
log  and  an  expense  account  of  each  of 
said  wells  at  the  time  the  wells  com- 
menced producing  oil,  or  at  any  time 
afterwards.  The  contract  did  not  ex- 
pressly fix  any  time  within  which  the 
logs  and  expense  accounts  should  be 
filed  after  the  well  or  wells  commenced 
producing  oil.  In  the  absence  of  such 
stipulation  it  might  be  inferred  that  it 
should  be  done  within  a  reasonable 
time  and  before  the  expiration  of  the 
three  months  after  each  well  com- 
menced to  produce  oil.  The  court 
held,  further,  that  according  to  the 
terms  of  the  contract  as  proved,  that 
the  filing  of  the  logs  and  expense  ac- 
count of  each  well  bored,  within  any 
fixed  time  or  even  a  reasonable  time 
after  each  well  commenced  to  produce 
oil,  was  not  of  the  essence  of  the  con- 
tract, and  therefore  ought  not  to  be 
held  a  ground  for  refusing  a  decree  of 
specific  performance  of  the  contract. 
West  Va.  Oil,  etc.,  Co.  v.  Vinal,  14  W. 
Va.  637,  699. 

B.   WHEN  TIME  OF  ESSENCE  OF 
CONTRACT. 

In  General. — There  is  no  doubt  that 
time  may  be  of  the  essense  of  the  con- 
tract of  sale.  It  may  be  made  so  by 
the  express  stipulations  of  the  parties, 
or  it  may  arise  by  implication  from  the 
very  nature  qf  the  property  or  the 
avowed  objects  of  the  seller  or  pur- 
chaser. But  where  it  is  not  made  so 
by  the  terms  of  the  contract  or  the  un- 
derstood object  of  the  sale,  it  will  not 
be  so  regarded.  And  in  cases  of  spe- 
cific execution  of  contracts,  lapse  of 
time  will  not  be  held  to  be  material, 
where  no  injury  results  from  the  delay 
which  does  not  admit  of  compensation. 
Where  the  delay  is  merely  in  the  non- 
payment of  the  purchase  money  at  the 
time  specified  in  the  contract,  equity 
will  not  for  that  cause  alone  refuse 
specific  execution.     The  agreement  to 


pay  in  such  case  will  be  regarded  as 
simply  a  naked  covenant  to  pay  money 
at  a  particular  day,  and  this  will  not 
make  time  the  essence  of  the  contract, 
for  the  plain  reason  that  it  admits  of 
adequate  compensation  ascertained  by 
law  in  the  form  of  interest.  Ballard  v. 
Ballard,  25  W.  Va.  470,  478. 

"That  parties  may,  if  they  please, 
make  time  of  the  essence  of  their  con- 
tract, is  not  clearly  admitted,  and 
seems  to  follow  from  the  unquestioned 
right  of  the  parties  to  frame  their  con- 
tracts at  pleasure,  unless,  indeed,  it  can 
be  shown  that  this  stipulation  is  against 
moral  right,  or  positive  law.  It  would 
seem,  then,  that  the  intention  of  the 
parties  is,  in  this,  as  in  other  cases,  to  be 
looked  to;  and  where  it  is  plain  that,  in 
default  of  a  strict  performance  on  one 
party,  it  was  the  intention  that  the  con- 
tract should  cease  to  be  binding  on  the 
other,  that  intention  must  be  carried 
into  effect;  for  courts  do  not  sit  to 
overthrow  the  agreements  of  parties, 
but  to  carry  them  into  effect,  where 
they  are  legal,  equitable,  and  reason- 
able."   Jackson  v.  Ligon,  3  Leigh  161, 187. 

In  the  case  of  an  executory  agree- 
ment, though  the  time  appointed  for 
performance  may  not  be  made,  origi- 
nally, by  the  terms  of  the  contract,  of 
the  essence  thereof,  yet  it  may  be 
made  material  by  the  conduct  of  the 
parties  or  circumstances  afterwards; 
and  if  so  made  material,  the  party  in 
default  is  not  entitled  to  demand  spe- 
cific execution  against  the  other.  Jack- 
son V.  Ligon,  3  Leigh  161;  Smith  v. 
Profitt,   82  Va.    832,   1    S.    E.    67. 

Unilateral  Contracts  or  Options^— 
The  general  rule  is,  that  in  unilateral 
contracts  time  is  regarded  as  the  'es- 
sence of  the  agreement,  to  be  modified 
or  varied,  however,  by  peculiar  cir- 
cumstances which  account  for  the  de- 
lay and  show  that  notwithstanding  the 
failure  to  perform,  the  party  in  default 
is  still  entitled  to  relief.  Keflfer  v. 
Grayson,  76  Va.  517,  522,  44  Am.  Rep. 
171, 
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Change  in  Value  and  Situation. — It 

is  true  that  time  is  not,  as  a  general 
rule,  regarded  as  of  the  essence  of  a 
contract  in  equity  unless  it  is  so  made. 
But  if  by  the  lapse  of  time  during  the 
default  of  either  party,  circumstances 
have  happened  which  materially  change 
the  value  of  the  contract  as  to  the  other 
party  not  in  default,  then  time  is  of  the 
essence  of  the  contract.  Garnett  v. 
Mason,  6  Call  308;  Story's  Eq.  Jur.,  § 
776;  Griffin  v.  Cunningham,  19  Gratt. 
571.  591. 

Contracts  Solvable  in  Depreciated 
Currency. — White  v.  Atkinson,  2  Wash. 
94,  is  cited  in  Lohman  v.  Crouch,  19 
Gratt.  331,  352,  as  authority  for  the 
proposition  that  when  a  contract  for 
the  purchase  of  land  is  made  in  a  cur- 
rency which  is  already  greatly  depre- 
ciated, and  which  is  ^constantly  under- 
going still  further  depreciation,  spe- 
cific execution  will  not  be  decreed  in 
favor  of  a  vendee  who  is  in  default, 
upon  his  merely  paying  the  purchase 
money  and  interest  according  to  the 
contract. 

Where  a  contract  was  made  for  the 
sale  of  land,  payable  in  confederate 
currency,  and  which  at  the  time  the 
bill  for  specific  performance  was  filed, 
the  money  was  depreciating,  this  made 
time  of  the  essence  of  the  contract. 
Hale  V.  Wilkinson,  21  Gratt.  75,  89, 
cited  in  Booten  v.  Scheffer,  21  Gratt. 
474,  494. 

In  September,  1863,  B.  sold  to  S. 
one-half  of  the  Virginia  hotel,  in 
Staunton,  part  in  cash,  and  the  balance 
in  six,  twelve,  and  eighteen  months, 
for  which  S.  gave  his  bonds,  payable 
in  such  funds  as  should  be  current  or 
receivable  in  payment  of  Virginia  state 
taxes  when  they  fell  due;  with  the 
privilege  to  S.  to  pay  them  at  any  time 
before  they  fell  due.  And  it  was  at  the 
same  time  agreed,  that  S.  might  elect 
at  any  time  within  a  year,  to  take  the 
other  half  of  the  hotel  at  the  same 
price,  and  upon  the  same  terms,  and 
the   bonds   for  this   last   half   were   to 


bear  interest  from  the  date  of  the 
agreement.  Near  the  end  of  the  year 
S.  (as  assumed),  elects  to  take  the 
property  and  gives  B.  notice,  but  does 
not  execute  or  tender  the  bonds.  Be- 
fore the  election  S.  paid  largely  more 
of  the  purchase  money  for  the  first 
moiety  than  was  then  due;  but  he 
makes  no  payments  specially  for  the 
last  moiety;  but  in  February,  1865,  he 
tendered  to  B.  the  whole  purchase 
money,  which  B.  refused  to  take.  Held, 
where  payment  is  to  be  made  in  con- 
federate currency  for  land  purchased. 
:  time  is  of  the  essence  of  the  contract; 
;  though  it  is  not  generally,  unless  in- 
'  justice  is  thereby  done  to  the  vendor. 
S.  having  failed  to  pay  the  purchase 
money  for  the  second  half  of  the  prop- 
erty when  it  fell  due,  is  not  entitled  to 
have  specific  execution  of  the  contract. 
Booten  v.  Scheffer,  21  Gratt.  474. 

Booten  v.  Scheffer  Distinguished. — 
*ln  Booten  v.  Scheffer,  21  Gratt.  474. 
493,  Staples,  J.,  said:  *Now,  it  is  true 
that  a  mere  default  in  payment,  as  a 
general  rule,  is  not  a  sufficient  reason 
for  refusing  a  specific  performance,  be- 
cause the  default  admits  of  compensa- 
tion, and  in  most  cases  interest  is  re- 
garded as  equivalent  for  the  nonpay- 
ment of  the  purchase  money.*  In  that 
case,  the  purchase  price  of  the  real  es- 
tate sold  to  Scheffer  was  payable  in 
confederate  currency,  which  was  daily 
depreciating  in  value.  Scheffer  failed, 
under  circumstances  indicating  a  dis- 
position to  profit  by  such  depreciation, 
to  pay  the  purchase  money  when  due. 
This  court  held,  in  that  case,  that  time 
was  of  the  essence  of  the  contract, 
under  the  peculiar  circumstances. 
That  case  is  in  no  material  feature  at  all 
like  the  case  at  bar,  but  it  does  illus- 
trate most  clearly  the  principle  appli- 
cable here,  by  its  very  dissimilarity. 
Here,  there  was  no  depreciation  of  the 
currency  in  which  the  price  was  pay- 
able, and  the  delay  in  payment  was 
fully  compensated  with  interest.*' 
Cited  in  Smith  v.  Profitt,  82  Va.  832, 
849,   1   S.   E.   67. 


/ 


Specific  Performance 


581 


C.  DEPENDENT  AND  INDEPEND- 
ENT  COVENANTS. 

"At  law,  in  every  case  of  dependent 
covenants,  time  is  of  the  essence  of 
the  contract,  since  the  plaintiff  can  not 
recover  without  showing  performance 
on  his  part,  or  readiness  and  ability  to 
perform.  But,  in  equity,  it  is,  upon 
general  principles,  otherwise.  It  is 
the  boast  of  that  court,  that  it  looks 
at  the  substance  of  things,  and  is  re- 
gardless of  forms;  that  it  relieves 
against  penalties  and  forfeitures  in- 
commensurate to  the  injury  which  the 
party  has  done,  and  where  ample  com- 
pensation can  be  made  will  compel  his 
adversary  to  accept  such  compensa- 
tion. On  like  principles,  although  a 
vendor  may  not  have  complied  in 
strictness  with  his  contract  to  convey, 
or  the  vendee  may  not  have  paid  his 
money  precisely  at  the  stipulated  time, 
equity  will,  nevertheless,  upon  a 
proper  case  made,  enforce  the  contract, 
instead  of  permitting  either  party  to 
insist  on  an  arbitrary  forfeiture  of  its 
benefits."  Jackson  v.  Ligon,  3  Leigh 
161,  186,  cited  in  Smith  v.  Profitt,  82 
Va.   832,  850,   1   S.   E.   67. 

"The  authorities  draw  a  distinction 
between  a  contract  of  purchase  under 
which  a  right  has  passed  and  the  pur- 
chaser has  taken  possession  and  made 
valuable  improvements,  and  a  contract 
under  which  no  title  or  interest  is  ac- 
quired by  the  purchaser  until  the  do- 
ing of  some  act  by  him  stipulated  to 
be  done.  In  the  first  case  a  right  has 
vested  which  will  be  defeated  by  the 
failure  to  do  the  act  at  the  appointed 
day  if  compensation  can  be  made  in 
damages.  In  the  other  case  the  per- 
formance of  the  act  is  a  condition  prec- 
edent to  the  vesting  of  any  estate  and 
time  becomes  the  essence  of  the  con- 
tract." Kefler  v.  Grayson,  76  Va.  517, 
521,   44   Am.    Rep.   171. 

Where  a  contract  for  the  sale  of  land 
makes  payment  on  a  day  of  the  es- 
sence of  the  contract,  but  also  requires 
the  vendor  to  make  a  deed  simulta- 
neously with  payment,  the  covenant  for 


payment  and  that  to  make  a  deed  are 
mutual  and  dependent,  and  if  the 
vendor  do  not  make,  or  offer  to  make, 
I  deed  on  the  day,  equity  will  disre- 
gard the  failure  to  pay  on  the  day,  and 
enforce  the  contract  at  the  instance  of 
the  vendee.  Wheeling  Creek  Gas,  etc., 
Co.  V.  Elder,  54  W.  Va.  335,  46  S.  E. 
357. 

D.  TIME  OF  PAYMENT  OF  PUR- 
CHASE MONEY. 

In  General. — The  general  rule  is  that 
time  of  payment  is  not  of  the  essence 
of  the  contract,  as  the  purchase  money 
is  a  simple  debt,  and  interest  is  com- 
pensation for  delay  of  payment.  Bal- 
lard V.  Ballard,  25  W.  Va.  470.  But 
the  parties  may  lawfully  make  it  so. 
Wheeling  Creek  Gas,  etc.,  Co.  v.  Elder, 
54  W.  Va.  335,  339,  46  S.  E.  357;  Ab- 
bott V.   L'Hommedieu,  10  W.  Va.  677. 

In  Abbott  V,  L'Hommedieu,  10  W. 
Va.  677,  712,  citing  Jackson  v.  Ligon, 
3  Leigh  161,  it  is  held,  that,  ordinarily, 
time  is  not  considered  in  courts  of 
equity,  of  the  essence  of  the  contract 
for  the  sale  of  realty,  and  especially  as 
to  the  payment  of  purchase  money. 
There  may,  perhaps,  be  circumstances 
of  terms  employed  which  will  take  the 
case  out  of  the  general  rule. 

Mere  default  in  the  payment  of 
money  at  a  stipulated  time  generally 
admits  of  compensation,  and  hence  the 
time  of  payment  is  rarely  of  the  es- 
sence of  the  contract,  and  when  time  is 
not  of  the  essence  of  the  contract,  and 
compensation  can  be  made,  courts  of 
equity  can  grant  relief  even  against  the 
failure  to  perform  punctually  condi- 
tions precedent."  But  such  relief  will 
not  be  granted  at  the  instance  of  a 
party  who  has  been  guilty  of  gross 
negligence.  Selden  v.  Camp,  95  Va- 
527,  28  S.  E.  877. 

Intention  of  Parties. — As  a  rule,  the 
courts  will  not  infer  that  the  parties 
intended  to  make  time  of  the  essence 
of  the  contract  for  the  sale  of  land, 
from  the  mere  appointment  of  a  day 
for  the  delivery  of  a  deed,  or  the  oav- 
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mcnt  of  the  price.  The  intention  must 
be  unequivocally  expressed,  or  it  must 
appear  from  the  fluctuating,  uncertain 
or  perishable  nature  of  the  commod- 
ity. It  is  a  general  rule  that  language 
which  admits  of  a  milder  interpreta- 
tion, shall  not  be  so  construed  as  to 
work  a  forfeiture.  In  a  case  where  the 
first  installment  was  to  be  paid  Octo- 
ber 1st,  1848,  when  the  title  was  to 
be  conveyed,  the  court  said:  "This  is 
nothing  more  than  a  naked  covenant  to 
pay  money  at  a  particular  day,  which 
has  never  been  held  to  mean  that  time 
is  of  the  essence  of  the  contract,  for 
the  plain  reason  that  it  admits  of  ade- 
quate compensation  ascertained  by  law 
in  the  shape  of  damages."  Smith's 
Lead.  Cas.  115,  136;  2  Lead.  Cas.  in 
Eq.  1129;  Smith  v.  Profitt,  82  Va.  832, 
849,  1  S.  E.  67;  Jackson  v.  Ligon,  3 
Leigh  161,  187. 

"In  the  case  at  bar  it  is  clear  that 
time  was  not  made  the  essence  of  the 
contract,  either  by  the  express  stipu- 
lation of  the  parties  or  the  objects  and 
purposes  of  the  sale.  The  contract  it- 
self and  all  the  attendant  facts  and  cir- 
cumstances show  that  the  payment  of 
the  purchase  money  was  a  condition 
subsequent,  and  the  rule  is  well  set- 
tled that  the  breach  of  such  condition 
will  not  of  itself  avoid  the  contract. 
In  this  case  the  interest  on  the  money 
will  afford  full  and  adequate  compen- 
sation for  the  delay,  and  therefore  the 
nonpayment  at  the  time  stipulated  is 
no  sufficient  ground  to  deny  the  re- 
lief asked  by  the  plaintiff."  Ballard 
V.  Ballard,  25  W.  Va.  470,  479. 

Where  the  contract  provides  for  a 
forfeiture  upon  the  nonpayment  of  the 
purchase  price  at  the  time  stipulated, 
and  is  therefore  intended  to  secure 
punctuality  in  payment,  it  has  been  re- 
garded as  almost  a  matter  of  course 
for  equity  to  disregard  it  and  permit 
a  subsequent  payment,  since  interest 
is  treated  as  a  sufficient  compensation 
for  delay.  But  even  here  the  delay 
must  not  be  willful,  nor  unreasonable. 
Pomeroy,     Specif.    Perform.,    §§    379, 


380;  Waterman,  Specif.  Perform.,  §  437. 
Wheeling  Creek  Gas,  etc.,  Co.  v.  Elder, 
54  W.  Va.  336,  46  S.  E.  357,  359. 

Payment  in  Reasonable  Time. — 
Where,  in  a  contract  for  the  convey- 
ance of  land,  no  time  is  fixed  for  pay- 
ment and  delivery  of  the  deed,  pay- 
ment must  be  made  in  a  reasonable 
time  or  on  request.  Clark  v,  Gordon, 
35  W.  Va.  735.  14  S.  E.  255,  261. 

Election  to  Purchase  Additional 
Land. — In  September,  1863,  B.  sold  to 
S.  one-half  of  the  Virginia  hotel,  in 
Staunton,  part  in  cash,  and  the  bal- 
ance in  six,  twelve,  and  eighteen 
months,  for  which  S.  gave  his  bonds, 
payable  in  such  funds  as  should  be 
current  or  receivable  in  payment  of 
Virginia  state  taxes  when  they  fell 
due;  'with  the  privilege  to  S.  to  pay 
them  at  any  time  before  they  fell  due. 
And  it  was  at  the  same  time  agreed, 
that  S.  might  elect  at  any  time  within 
a  year,  to  take  the  other  half  of  the 
hotel  at  the  same  price,  and  upon  the 
same  terms,  and  the  bonds  for  this 
last  half  were  to  bear  interest  from 
the  date  of  the  agfreement.  Near  the 
end  of  the  year  S.  (as  assumed),  elects 
to  take  the  property  and  gives  B.  no- 
tice, but  does  not  execute  or  tender 
the  bonds.  Before  the  election  S.  paid 
laregly  more  of  the  purchase  money 
for  the  first  moiety  than  was  then  due; 
but  he  makes  no  payments  specially 
for  the  last  moiety;  but  in  February, 
1865,  he  tendered  to  B.  the  whole  pur- 
chase money,  which  B.  refused  to  take. 
Held,  the  payments  on  the  first  con- 
tract, though  more  than  was  due,  can 
not  be  treated  as  payment  on  the 
second;  but  as  an  atiticipation  of  the 
payments  not  yet  due  on  the  first.  The 
court  said:  "When,  therefore,  he  sub- 
sequently elected  to  purchase  the 
moiety  now  in  controversy,  his  obli- 
gation to  pay  punctually  the  several 
installments  of  the  purchase  money  as 
they  matured,  to  comply  in  every  par- 
ticular with  the  provisions  of  the  second 
contract,  was  as  complete  as  though 
the  first  had  not  been  made  or  no  part 
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of  the  purchase  money  thereon  had 
been  paid."  Booten  v,  Scheffer,  21 
Gratt.   474,  4»0. 

Failure  to  Pay  One  Year's  Rent- 
In  the  case  of  a  lease  for  ninety-nin^ 
years,  renewable  forever,  upon  pay- 
ment of  an  annual  ground  rent  on  a 
given  day,  each  year,  and  taxes,  and 
on  the  payment  of  one  year's  rent  ex- 
traordinary and  the  costs  of  preparing 
contract,  at  the  end  of  the  first  period, 
with  right  of  the  landlord  to  re-enter 
at  any  time  during  the  term  for  de- 
fault in  payment  of  rent  for  six  months, 
and  hold  the  premises  until  the  rent 
and  taxes  are  paid,  the  mere  failure  at 
the  end  of  the  first  period  to  pay  the 
one  year's  rent  extraordinary  and 
costs,  through  ignoranec  of  the  fact 
that  the  term  had  expired,  and  under 
the  circumstances  of  this  case,  does 
not  defeat  the  right  to  specific  per- 
formance. Selden  v.  Camp,  96  Va.  527, 
28  S.  E.  877. 

Cases  Holding  Time  of  Essence. — 
Where  a  vendor  gives  the  vendee  a 
week's  time  to  raise  the  cash  for  the 
purchase  of  land,  it  is  a  condition  prec- 
edent, that  the  cash  should  be  pro- 
duced and  paid  within  that  week's  time. 
The  vendee  is  entitled  to  the  last  mo- 
ment of  the  time  agreed  upon  to  ac- 
cept the  proposition  and  to  tender  the 
cash,  and  if  he  accepts  and  makes  such 
tender,  there  can  be  no  doubt  that  he 
will  be  entitled  to  specific  execution  of 
the  contract.  Cox  v.  Cox,  5  W.  Va. 
335. 

Where  a  vendor  in  a  letter  to  his 
agent  says:  "Received  a  letter  from 
the  vendee,  stating  he  wished  to  buy 
my  interest  and  he  would  have  the 
money  in  a  week  or  two.  I  reckon  by 
the  time  he  receives  this  he  will  have 
it,  if  not,  he  can  sell  immediately;  give 
him  a  week's  time."  It  was  held,  that 
time  was  of  the  essence  of  this  con- 
tract, and  the  money  must  be  raised 
and  paid  in  a  week.  Although  he  is 
entitled  to  the  last  moment  of  the  time 
agreed  upon  to  tender  the  cash,  yet  if 
he   does   not   produce   the   cash   punc- 


tually within  the  time  designated,  a 
decree  will  be  denied.  The  court  re- 
gretted that  the  vendor  could  not  have 
afforded  in  the  goodness  of  his  heart 
to  have  granted  a  few  hours  longer  to 
the  plaintiff  to  raise  the  money.  Cox 
V.  Cox,  5  W.  Va.  335. 

G.  rented  land  to  son-in-law  at  an- 
nual rent,  for  a  term  of  years.  Before 
close  of  term,  he  in  writing  promised 
son-in-law  that  if,  by  a  certain  speci- 
fied time,  he  would  pay  G.  rent  already 
in  arrear,  and  rent  to  accrue  at  end  of 
term,  and  other  amounts  owing  him» 
he,  G.,  would  in  consideration  of  the 
love  and  affection  he  bore  his  daugh- 
ter, convey  the  land  in  fee  to  her  for 
separate  use.  Son-in-law  made  the 
payments  to  G.,  but  not  by  the  time 
specified  in  the  agreement.  G.'s  cir- 
cumstanes  having  changed,  he  refused 
to  convey  the  land  to  his  daughter. 
On  bill  filed  by  son-in-law  and  wife 
against  G.  for  specific  performance, 
held:  1.  Payment  by  son-in-law, 
within  the  time  specified,  was  a  con- 
dition precedent  to  his  acquiring  right 
to  specific  execution  of  the  contract 
2.  Payment  after  the  time  specified  en- 
titled him  to  no  such  right.  Keffer  v. 
Grayson,  76  Va.  517,  44  Am.  Rep.  171. 

E.  WAIVER. 

"Though  time  hare  been  expressly 
made  of  the  essence  of  the  contract, 
yet  the  benefit  of  such  an  agreement 
•m^y  be  waived,  either  at  law  or  in 
equity."  2  Lomax  Dig.  72.  Wheeling 
Creek  Gas,  etc.,  Co.  v.  Elder,  54  W. 
Va.   335,  342,   4«   S.   E.   357. 

Though  a  contract  for  sale  of  land 
makes  payment  on  a  day  of  its  essence, 
yet  the  vendor  may  waive  compliance 
with  it,  or  after  failure  to  pay  on  the 
day  continued  recognition  by  him  of 
the  contract  as  still  bindiiftg  is  a  waiver 
of  strict  compliance.  Wheeling  Creek 
Gas,  etc.,  Co.  v.  Elder,  54  W.  Va.  335, 
46   S.    E.   357. 

Though  time  was  of  the  essence  of 
the  contract,  if  the  vendor  had  a  right 
to  receive  the  money  when  paid,  and 
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did  receive  it,  he  waives  his  objection 
that  the  money  was  not  punctually 
paid.  Hale  v.  Wilkinson,  21  Gratt. 
75,  89. 

F.   RELIEF  IN  EQUITY. 

"There  is  no  lack  of  power  in  a 
court  of  equity  to  grant  relief  against 
the  failure  to  perform  punctually  con- 
ditions precedent  when  time  is  not  of 
the  essence  of  the  contract,  and  com- 
pensation can  be  made."  Selden  v. 
Camp,  95  Va.  527,  531,  28  S.  E.  877. 

Though  in  a  contract  for  the  sale  of 
land  a  provision  for  payment  on  a  day 
be  made  of  the  essence  of  the  contract, 
yet  if  the  vendor  is  not  then  able  to 
pass  good  title,  equity  will  relieve 
against  a  failure  to  pay  on  the  day, 
and  enforce  performance  at  the  in- 
stance of  the  vendee.  Wheeling  Creek 
Gas,  etc,  Co.  v.  Elder,  54  W.  Va.  335, 
46    S.   E.   357. 

VI.  Particular  Contracts  Con- 
sidered. 

A.  ARBITRATION  AND  AWARD. 

See  the  title  ARBITRATION  AND 
AWARD,  vol.  1,  p.  687. 

Agreements  to  Arbitrate. — Specific 
performance  of  an  agreement  to  arbi- 
trate will  not  be  decreed.  Corbin  v. 
Adams,  76  Va.  58. 

"It  is  well  settled  that  either  party 
may  withdraw  from  an  agreement  to 
arbitrate,  made  after  a  cause  of  action 
has  arisen,  and  before  the  award  has 
been  rendered,  and  that  such  an  agree- 
ment is  no  bar  to  suit  at  law  or  in 
equity,  and  no  foundation  for  a  decree 
of  specific  performance.  Corbin  v, 
Adams,  76  Va.  58;  Morse  on  Arbitra- 
tion, 79  and  90;  Tobey  v.  County  of 
Bristol,  3  Story  9fS%.  Tbe  only  remedy 
'  for  the  party  aggrieved  is  by  an  action 
for  damages  growing  out  of  the 
breach  of  submission.  Morse  on  Arbi- 
tration, supra  239."  Rison  v.  Moon, 
91  Va.  384,  394,  22  S.   E.  165, 

An  equitable  title  to  land  of  which 
an  intestate  died  seized  being  set  up 
against   his   heirs,    some    of   the   heirs 


and  the  claimants  enter  into  an  agree- 
ment under  seal,  referring  the  matter 
to  arbitration,  and  the  arbitrators 
award  in  favor  of  the  claimants,  and 
direct  a  conveyance  by  the  heirs  of 
their  interest  in  the  land  to  the  claim- 
ants. Held,  it  was  competent  for  the 
adult  heirs  who  were  sui  juris  to  enter 
into  the  submission,  notwithstanding 
there  were  other  heirs  interested  in  the 
subject  who  were  not  parties;  that  the 
award  made  in  pursuance  of  such  sub- 
mission is  binding  on  the  parties  to 
such  submission,  according  to  the  terms 
thereof;  and  that,  upon  a  bill  in  equity 
for  the  purpose,  specific  execution  may 
be  decreed  against  such  parties  to  the 
submission,  and  a  conveyance  c  »m- 
pelled  of  such  legal  title  to  the  land 
as  has  descended  to  them  respectively. 
Smith  V.  Smith,  4  Rand.  95. 

Such  decree  will  be  without  preju- 
dice to  the  right  of  the  plaintiffs  to 
proceed  at  law  for  a  failure  to  comply 
with  th6  submission  and  award  in  any 
other  respect.  Boyd  v.  Magruder,  2 
Rob.  761. 

A  agrees  by  an  arbitration  bond  to 
sell  the  right  to  land  in  possession  of 
B,  if  three  persons,  named  in  the  con- 
dition, shall  by  a  certain  day  make  an 
award  in  favor  of  his  (A's  title),  and 
fix  the  price  which  B  shall  pay  for  it. 
No  award  was  made.  C,  a  purchaser 
of  the  land  from  B,  with  full  notice  of 
the  above  bond  and  agreement,  can 
not  compel  A  in  equity  to  make  a 
conveyance,  nor  to  submit  those  points 
to  any  other  mode  of  adjustment 
Smallwood  v.  Mercer,  1  Wash.  290. 

Awards. — On  the  other  hand,  a  court 
of  equity  will  enforce  specific  perform- 
ance of  an  awards  where  the  thing  or- 
dered by  the  award  is  such  as  a  court 
of  equity  would  specifically  enforce  if 
it  had  been  .agreed  upon  by  the  parties 
themselves,  and  where  the  remedy  at 
law  is  inadequate.  Burke  v.  Parke,  5 
W.  Va.  122;  Smith  v.  Smith,  4  Rand. 
95;  Wood  V.  Shepherd,  2  Pat.  &  H. 
442. 

"In  England  and  the  United  States, 
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it  is  universally  acknowledged  as  law 
tha*t  courts  of  chancery  have  power  to 
compel  the  specific  performance  of 
awards,  provided  no  adequate  remedy 
exists  at  law."  Gas  Co.  v.  Wheeling, 
8  W.  Va.  320,  366. 

If  any  act  be  awarded  to  be  done,  for 
which  a  complete  remedy  can  not  be 
had  at  law,  such  as  to  make  a  convey- 
ance, a  bill  in  equity,  for  a  specific  per- 
formance of  the  award,  is  common  and 
proper.  But  a  court  of  equity  can  not 
decree  specific  performance  of  the  con- 
dition of  a  bond  to  perform  an  award, 
when,  in  fact,  no  award  has  been,  or 
can  be  made.  Smallwood  v.  Mercer, 
1  Wash.  290. 

Thus,  where  A  agreed  with  B  to  sell 
to  him  his  right  to  land  in  possession 
of  B,  if  three  persons,  named,  should 
find  that  he  had  title  to  it,  and  fix  the 
price  which  B  should  pay,  but  no  award 
was  made,  it  was  held,  that  a  purchaser 
of  B,  with  notice  of  the  agreement, 
could  not  compel  A  to  make  a  convey- 
ance, nor  to  submit  the  title  and  price 
to  any  other  mode  of  adjustment. 
Smallwood  v.  Mercer,  1  Wash.  290. 
See  also,  Dandridge  v.  Harris,  1  Wash. 
326. 

Requisites  and  Validity  of  Award. — 
As  a  bill  for  specific  execution  merely 
is  ahvays  addressed  to  the  discretion 
of  the  court,  that  discretion  will  not 
be  exercised  in  favor  of  a  claim  based 
in  whole  or  in  part  on  an  award  which 
lacks  certainty  and  mutuality,  and 
which  is  based  on  an  invalid  submis- 
sion. Wood  V.  Shepherd,  2  Pat.  &  H. 
442. 

B.    COMPROMISE  AND   SETTLE- 
MENT. 

See  the  title  COMPROMISE,  vol. 
3,  p.  37. 

Competency  of  Parties. — An  agree- 
ment of  compromise,  made  by  a  com- 
mittee of  a  lunatic,  without  authority, 
and  without  the  approbation  and  direc- 
tion of  the  court  by  which  he  was  ap- 
pointed committee,  or  some  other  court 
having  jurisdiction    of    the    subject,   is 


not  binding  on  either  the  lunatic  or 
his  personal  representatives  or  legal 
heirs,  and  a  court  of  equity  will  not 
decree  a  specific  execution  thereof,  as 
against  the  personal  representatives 
and  legal  heirs  of  the  lunatic,  unless  it 
appears  to  the  satisfaction  of  the  court 
that  the  agreement  was  beneficial  and 
advantageous  to  the  lunatic  or  his  es- 
tate. Hinchman  v.  Ballard,  7  W.  Va. 
152. 

But  where  it  does  not  appear  that 
the  agreement  of  compromise  is  ben- 
eficial to  the  interests  of  the  insane 
person,  for  this  reason  alone,  the  court 
of  equity  ought  to  decree  specific  ex- 
ecution of  the  agreement  of  com- 
promise, if  it  were  complete  and  final 
on  its  face,  against  the  personal  repre- 
sentatives and  legal  heirs  of  the  insane 
person.  Hinchman  v.  Ballard,  7  W. 
Va.   152. 

Completeness  of  Contract. — A  court 
of  equity  will  not  enforce  by  a  decree 
of  specific  performance  an  agreement 
of  compromise,  though  otherwise  un- 
objectionable, unless  it  is  a  final  com- 
pleted contract.  Hinchman  v,  Ballard, 
7  W.  Va.    152. 

Family  Agreements. — "Arrangements 
made  between  the  members  of  a  family, 
to  carry  into  effect  the  wills  of  parents, 
and  to  prevent  unseemly  dissensions 
about  property  between  near  relations, 
ought,  on  principles  of  public  policy, 
to  receive  greater  countenance  from  a 
court  of  equity,  than  if  the  agreement 
sought  to  be  enforced  were  between 
mere  strangers.  1  Story's  Equity,  § 
132,  137."  Lucketts  v.  Lucketts,  10 
Leigh  50,   57. 

A  testator  makes  two  successive 
wills,  both  evincing  the  intention  to 
give  each  of  his  children,  nine  in  num- 
ber, land  of  200  acres  in  quantity,  or 
to  the  value  of  5,000  dollars,  estimating 
the  land  at  25  dollars  per  acre,  and 
both  giving  to  two  sons,  who  had  only 
about  177  acres  each,  legacies  of  500 
dollars,  to  make  their  land  equal  to 
that  of  his  other  children.  These  wills 
he    cancels^    and    afte;v\rards    makes    a 
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third,  similar  to  the  former  wills  as  to 
the  devisees  of  land,  but  omitting  the 
equalizing  provision  in  favor  of  the 
two  sons;  and  these  two  sons  are 
named  the  executors.  One  of  them  of- 
fers the  last  will  for  probate,  but  it  is 
rejected,  because  unattested  by  wit- 
nesses: whereupon  the  heirs  execute 
an  agreen>ent  among  themselves,  to 
abide  by  the  will  so  offered  and  re- 
jected, in  the  division  of  the  estate. 
Afterwards  the  two  sons  who  were 
named  executors  refuse  to  perform  the 
agreement,  alleging  that  they  entered 
into  it  without  having  read  the  last 
will,  and  under  the  mistaken  belief  that 
it  contained  the  equalizing  provision 
in  their  favor.  But  specific  execution 
decreed  in  equity;  there  being  no  suffi- 
cient proof,  cither  that  the  omission  of 
the  legacies  made  their  lands  unequal 
in  value  to  those  of  the  other  children, 
or  that  they  executed  the  agreement 
ia  ignorance  and  under  mistake,  as 
they  alleged;  and  it  being  apparent  that 
if  they  did  execute  it  under  those  cir- 
cumstances, it  was  their  own  gross 
negligence  to  do  so.  Lucketts  v.  Luck- 
etts,  10  Leigh  50. 

C.  COVENANTS. 

See  the  title  COVENANTS,  vol.  3, 
p.  779. 

Nelson  v.  Harwood,  3  Call  394,  is 
cited  in  McClaugherty  v.  Croft,  43  W. 
Va.  270,  274,  27  S.  E.  246,  to  the  point 
that  equity  will  entertain  a  suit  to  spe- 
cifically enforce  a  covenant  for  further 
assurance  in  a  deed. 

If  a  feme  covert  be  privily  examined, 
her  covenant  or  further  assurance  in  a 
deed  is  obligatory;  and  a  specific  ex- 
ecution will  be  decreed.  Nelson  v.  Har- 
wood, 3  Call  394. 

A  parol  c<mtract,  whatever  is  its 
character,  can  not  at  law  run  with 
land,  but  if  a  parol  contract  is  of  such 
a  character,  that  it  would,  if  it  were  a 
covenant,  run  with  the  land  and  be  a 
covenant  real,  such  parol  contract  will 
be  regarded  by  a  court  of  equity  as 
running  with  the  land,  and  it  will,  at 


the  instance  of  the  party  who  owns  the 
land  and  has  acquired  it  under  *the 
covenantee,  whether  he  hold  the  legal 
or  equitable  title,  enforce  specifically 
such  contract.  Lydick  v,  Baltimore, 
etc.,  R.  Co.,  17  W.  Va.  427. 

D.  EXCHANGE  OF  PROPERTY. 

See  the  title  EXCHANGE  OF 
PROPERTY,  vol.  5,  p.  402. 

A  court  of  equity  will  decree  specific 
performance  of  an  agreement  for  the 
exchange  of  land.  Ferry  v.  Clarke,  77 
Va.  397,  citing  Parrill  v.  McKinley,  9 
Gratt.  1;  Rader  v.  Neal,  13  W.  Va.  373. 

Mistake  in  Quantity  of  Land- 
Where  the  plaintiffs  and  defendants 
contracted  to  exchange  certain  lands, 
foot  for  foot,  but  the  defendant,  by 
mistake,  conveyed  less  land  than  it 
received,  and  upon  discovery  of  the 
mistake  five  years  thereafter,  the  plain- 
tiff sued  for  relief,  it  was  held,  that 
specific  performance  was  the  proper 
remedy,  although  the  value  of  the  lands 
had  materially  changed.  Max  Mead- 
ows Land,  etc.,  Co.  v.  Bridges,  95  Va. 
184,  27  S.  E.  839. 

Title. — A  parol  contract  for  the  sale 
or  exchange  of  land  will  not  be  spe- 
cifically enforced  unless  it  be  proven 
that  the  parties  have  a  good  title  to 
their  respective  lands;  and,  if  the  valid- 
ity of  the  plaintiffs  title  is  dependent 
on  the  question  whether  he  had  ten 
years'  adversary  possession  of  the  land, 
he  must,  before  he  can  enforce  such 
contract,  specifically  establish  that  fact 
by  clear  evidence;  and  if  he  has  de- 
clined to  defend  an  action  of  ejectment 
brought  by  a  stranger  to  test  his  title, 
this  will  be  regarded  as  showing  that 
his  title  is  so  doubtful  that  the  court 
ought  not  to  require  it  to  be  received 
as  a  good  title  by  the  other  party  in 
such  contract  for  the  exchange  of  land. 
Boggs  V.  Bodkin,  32  W.  Va.  566,  9  S. 

E.  891. 

A  parol  contract  for  the  exchange  of 
lands,  partly  executed  by  delivery  of 
possession,  and  acts  of  ownership  over 
the  lands  so  received  into  possession. 
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will  be  specifically  enforced  in  equity. 
Parrill  V.   McKinley,  9   Gratt.   1. 

Terms  Must  Be  Clearly  Proven. — A 
court  of  equity  will  not  enforce  a  parol 
contract  for  the  sale  or  exchange  of 
land,  unless  the  terms  of  the  contract 
are  admitted  or  clearly  proven.  Boggs 
V.  Bodkin,  32  W.  Va.  566,  9  S.  E.  891; 
McCulley  v.  McLean,  48  W.  Va.  625, 
-^7  S.  E.  559. 

Contract  of  Rescisdon.— Where  a 
written  contract  has  been  entered  into 
for  the  exchange  of  lands,  and  so  far 
executed  that  each  party  puts  the  other 
in  possession  of  the  lands  exchanged, 
but  deeds  are  not  executed,  an  execu- 
tory parol  contract,  whereby  they  an- 
liul  the  first  contract  of  the  exchange, 
put  into  effect  partially  by  one  of  the 
parties  restoring  to  the  other  the  pos- 
session of  his  land,  will  be  enforced. 
Boggs  V.  Bodkin,  32  W.  Va.  566,  9  S. 
E.  891. 

Amendment  of  Bill. — When  it  ap- 
pears in  the  progress  of  the  suit,  upon 
a  bill  filed  for  the  specific  execution  of 
a  contract  for  an  exchange  of  lands, 
that  the  defendant  can  not  comply  with 
his  contract,  the  plaintiff  may  be  al- 
lowed to  amend  his  bill  and  to  ask  "for 
a  rescission  of  the  contract.  Parrill  v. 
McKinley,  9  Gratt.  1;  Ferry  v.  Clarke, 
77  Va.  397,  407. 

E.    INSURANCE   CONTRACTS. 

In  General. — Equity  will  enforce  per- 
iormance  of  a  contract  of  insurance 
made  with  an  agent  having  authority 
to  issue  policies  or  to  bind  the  com- 
pany to  issu^  policies,  in  favor  of  one 
who  has  paid  the  premium.  Haden  v. 
Farmers',  etc..  Fire  Ass'n,  80  Va.  683; 
Wooddy  V.  Old  Dominion  Ins.  Co.,  31 
Oratt.  362,  31  Am.  Rep.  732;  Croft  v. 
Hanover  Fire  Ins.  Co.,  40  W.  Va.  508, 
21    S.    E.    854. 

A  court  of  equity  has  jurisdiction  to 
enforce  specific  performance  of  a  con- 
tract of  insurance  made  with  the  agent 
of  an  insurance  company,  having  au- 
thority to  issue  policies  or  to  make 
binding  contracts  for  said  company  to 


issue  a  policy,  and  the  premium  has 
been  paid;  but  where,  before  the  policy 
has  been  issued,  or  the  application  has 
been  referred  to,  and  considered  and 
approved  by  the  only  authority  in  the 
association,  which,  by  its  charter,  con- 
stitution and  by-laws,  can  make  a  com- 
plete and  binding  contract  of  insurance 
for  the  company  or  association,  the 
property  proposed  to  be  insured  is  con- 
sumed by  fire,  there  can  be  no  com- 
plete contract  which  a  court  of  equity 
can  enforce.  Wooddy  v.  Old  Dominion 
Ins.  Co.,  31  Gratt.  362;  Haskin  v.  Agri- 
cultural Fire  Ins.  Co.,  78  Va.  700.  But 
the  bill  must,  on  its  face,  distinctly 
state  that  such  contract  was  made,  and 
show  when,  where,  how,  and  by  whom 
it  was  made,  and  that  the  person  mak- 
ing it  had  the  authority  to  bind  the 
company.  Haden  v.  Farmers*,  etc.. 
Fire  Ass'n,  80  Va.  683,  692. 

Parol  Agreement  to  Assign  Policy. 
— A  house  is  insured  against  fire,  by  a 
policy  containing  a  provision  that  it  is 
to  have  no  effect  if  assigned,  unless  the 
assignment  be  allowed  by  the  insurance 
company.  The  owner  and  assured 
makes  a  written  contract,  by  which  he 
agrees  to  sell  to  A.  the  house  with  the 
lot  on  which  it  stands,  and  A.  agrees 
to  procure  and  assign  to  the  vendor  the 
bond  of  a  third  person  for  the  pur- 
chase money,  and  to  execute  a  mort- 
gage on  the  property  for  securing  the 
payment;  the  contract  to  be  fulfilled  on 
A.'s  part  within  the  month.  A.  fails  to 
perform  his  contract  within  the  month; 
and  five  days  afterwards,  and  while  it 
is  still  unperformed,  the  house  is  con- 
sumed by  fire.  The  contract  is  subse- 
quently carried  into  effect  by  the  par- 
tie*.  In  an  action  by  the  vendor 
against  the  insurance  company  to  re- 
cover tlie  value  of  the  house,  the  par- 
ties to  the  suit,  in  addition  to  the  fore- 
going facts,  agree,  that  both  before 
and  after  the  execution  of  the  written 
contract  for  the  sale  of  the  premises, 
it  was  agreed  by  parol  between  the 
vendor  and  vendee,  that  the  former 
should   assign  the  policy  of  assurance 
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to  the  latter;  reserving,  however,  the 
question  of  law,  whether  the  said  parol 
agreement  can  be  admitted,  either  as  a 
distinct  contract,  or  for  the  purpose  of 
affecting  the  terms  of  the  written  con- 
tract of  sale.  Held,  the  purchaser,  if 
sued  in  equity  for  specific  execution, 
might  have  set  up  the  parol  agreement 
to  assign  the  policy,  and  thereby  en- 
titled himself  to  an  abatement  for  the 
loss  of  the  house.  Fire,  etc.,  Ins.  Co. 
V.  'Morrison,   11    Leigh    354. 

Validity  of  Contract. — It  would  seem 
that  equity  will  specifically  enforce  a  j 
parol  contract  to  insure,  provided  the 
contract  be  proved  as  stated  in  the  bill, 
and  as  stated  and  proved,  it  be  certain, 
fair  and  just  in  all  its  parts.  If  the 
evidence  is  conflicting,  and  it  is  not 
clear  that  a  contract  was  in  fact  made, 
a  bill  for  specific  performance  will  be 
dismissed.  "And  proof  of  a  mere  offer 
on  the  one  hand,  without  acceptance 
on  the  other,  or  of  an  incomplete  con- 
tract— that  is,  where  anything  is  left 
open  for  future  adjustment,  either  as 
to  the  amount  of  the  risk,  the  premium 
to  be  paid,  or  the  duration  of  the  risk  ' 
— no  contract  or  obligation  exists.  N. 
E.  Fire  and  Marine  Ins.  Co.  v.  Robin- 
son, 25  Ind.  The  fact  that  an  applica- 
tion has  been  made  for  insurance,  and 
a  long  time  has  elapsed,  and  the  re- 
jection of  the  risk  has  not  been  signi- 
fied, does  not  warrant  a  presumption 
of  its  acceptance.  In  such  cases  there 
must  be  an  actual  acceptance,  or  there 
is  no  contract."  Haskin  v.  Agricul- 
tural Fire  Ins.  Co.,  78  Va.  700,  707. 

Extent  of  Relief.— When  a  contract 
for  insurance  has  been  made,  but  no 
policy  to  evidence  it  has  been  issued, 
the  remedy  of  the  insured,  after  loss, 
may  be  by  bill  in  equity,  on  the  prin- 
ciple of  specific  performance;  and  the 
court  does  not  simply  decree  the  spe- 
cific performance  of  the  agreement  by 
the  actual  execution  of  a  policy  of  in- 
surance, and  then  compel  the  insured 
to  bring  an  action  on  that  policy, 
but,    to    avoid    multiplicity    of    actions 


and  delay,  having  the  parties  before  it 
properly  for  specific  performance,  will 
at  once  decree  the  payment  of  the 
amount  which  would  be  recoverabK^ 
under  the  policy  if  issued,  agreeably 
to  that  principle  of  equity  practice  that, 
as  all  the  necessary  parties  are  before 
the  court  for  one  purpose,  it  will  give 
full  and  complete  relief,  and  not  send 
them  to  another  court.  Wooddy  r. 
Old  Dominion  Ins.  Co.,  31  Gratt.  362, 
May,  Ins.,  §  565;  Wood,  Ins.,  §§  11.  12; 
Insurance  Co.  v.  Colt,  20  Wall.  560. 
Croft  V.  Hanover  Fire  Ins.  Co.,  40  W. 
Va.  508,  21  S.  E.  854,  855.  52  Am.  St. 
Rep.  902. 
F.   LEASES. 

See  the  title  LANDLORD  AND 
TENANT,  vol.  9,  p.  124. 

A  court  of  equity  will  decree  spe- 
cific performance  of  a  contract  for  a 
lease,  where  the  existence  and  terms  of 
the  contract  are  sufficiently  proven, 
and  it  is  supported  by  a  sufficient  con- 
sideration. West  Va.  Oil,  etc.,  Co.  v. 
Vinal,  14  W.  Va.   637,  697. 

"Equity  has  the  right  to  specially 
enforce  leases,  and  the  covenants 
therein  contained,  when  relief  at  law 
is  inadequate.  In  the  case  of  Clay  v. 
Powell,  85  Ala.  538,  5  South  330,  it  was 
held,  that  a  bill  would  lie  to  enforce 
a  covenant  in  a  lease,  'upon  the  prin- 
ciples analogous  to  those  governing 
the  equitable  remedy  of  specific  per- 
formance.* And  in  22  Am.  &  Eng. 
Ency.  Law  972,  the  law  is  stated  to  be, 
'Leases  of  real  estate,  agreements  to 
lease,  and  contracts  in  relation  thereto, 
including  covenants  in  contracts  of 
lease,  are  enforceable  specifically.'" 
Eclipse  Oil  Co.  v.  South  Penn  Oil  Co.. 
47  W.  Va,  84,  34  S.   E.  923,  930. 

An  executory  lease  that  is  unfair,  un- 
just, or  unreasonable  will  not  be  en- 
forced in  equity.  Eclipse  Oil  Co.  v. 
South  Penn  Oil  Co.,  47  W.  Va.  84,  34 
S.   E.  923,   924. 

Agreement  for  Extension  of  Term. 
— Where  a  lease  is  executed  to  six  joint 
lessees  for  the  term  of  five  years  with 
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the  privilege  of  extending  the  lease  for 
five  more  years  upon  sixty  days*  no- 
tice being  given,  and  only  one  of  said 
lessees  takes  possession  of  and  occupies 
the  property,  and  dies  before  the  ex- 
piration of  five  years  from  the  date  of 
the  lease,  a  purchaser  of  said  lease  at 
the  sale  of  the  estate  of  such  deceased 
lessee  can  not,  by  giving  sixty  days* 
notice,  extend  the  term  of  said  lease 
for  an  additional  five  years,  and  a  bill 
in  equity,  filed  by  such  purchaser,  to 
enforce  specific  performance  of  the 
agreement  as  to  such  extension  of  the 
term  of  the  lease,  will  be  dismissed. 
Howell  ^,  Behler,  41  W.  Va.  610,  24 
S.  E.  646. 

Agreements  to  Make  Lease. — ^Where 
an  agreement  to  make  a  lease  is  en- 
tered into  upon  certain  terms,  the  party 
to  whom  the  lease  is  to  be  made,  can 
not  enforce  a  specific  performance,  un- 
less he  performs  his  part  of  the  agree- 
ment, or  offers  to  perform,  and  shows 
that  he  is  willing  and  able  to  do  so. 
Harvie  v.   Banks,  1   Rand.  408. 

Acts  Amotinting  to  Forfeiture. — ^The 
purchaser  of  an  agreement  for  a  lease 
and  those  under  whom  he  claims,  hav- 
ing committed  such  acts  as  would  have 
amounted  to  a  forfeiture,  had  a  lease 
been  actually  executed  with  such  cove- 
nants as  were  usually  inserted  in  leases 
to  other  tenants  of  the  same  estate, 
shall  not  have  the  aid  of  a  court  of 
equity,  to  enforce  a  specific  perform- 
ance, against  a  judgnnent  at  law  re- 
covered by  a  purchaser  of  the  fee- 
simple  estate.  Jones  v.  Roberts,  3  Hen. 
&  M.  436. 
G.    MARRIAGE  CONTRACTS. 

A  bill  in  eqiiity  lies  for  specific  per- 
formance of  a  marriage  contract,  al- 
though the  plaintiff  might  have  re- 
dress at  law.  Foster  v.  Foster,  4  Call 
231. 
H.    OPTIONS. 

Sec  the  titles  CONTRACTS,  vol.  3, 
p.  343;  VENDOR  AND  PURCHASER. 
In  General. — It  is  well  settled  in  Vir- 
ginia   that   unilateral   or    option     con- 


tracts, if  valid,  may  be  enforced  in  a 
court  of  equity.  But  they  must  of 
course  possess  the  requisites  such  as 
mutuality,  a  valuable  consideration, 
that  are  essential  to  other  enforceable 
contracts.  Cummins  v.  Beavers,  103 
Va.  230,  48  S.  E.  891,  106  Am.  St.  Rep. 
881,  citing  Central  Land  Co.  v.  John- 
son, 95  Va.  223,  28  S.  E.  175;  Monon- 
gah  Coal,  etc.,  Co.  v,  Fleming,  42  W. 
Va.   538,  26   S.   E.  201. 

Where  A  takes  an  option  on  land, 
knowing  that  the  vendor  had  already 
given  an  option  on  the  same  land  to 
B,  it  was  held,  that  a  bill  for  specific 
performance  would  lie  by  B  against  A. 
Cummins  v.  Beavers,  103  Va.  230,  48 
S.  E.  891,  106  Am.  St.  Rep.  881. 

Formation  of  Contract. — Where  the 
owner  signs  and  seals  a  written  pro- 
posal to  sell  land  therein  described  for 
a  consideration  therein  named,  one- 
half  thereof  to  be  paid  in  cash  and  the 
remainder  in  nine  months,  the  deed  to 
be  made  when  the  cash  payment  is 
made,  subject  to  the  condition  that  the 
vendee  shall  have  thirty  days  in  which 
to  elect  whether  he  will  purchase,  upon 
the  vendee's  electing  to  purchase,  and 
giving  notice,  within  that  time  an  ex- 
ecutory contract  is  formed,  with  mu- 
tual obligations  on  the  parties  as  in 
other  contracts,  the  performance  of 
which  will  be  specifically  enforced. 
Clark  V.  Gordon,  35  W.  Va.  735,  14  S. 
E.   255. 

Consideration. — A  court  of  equity 
will  not  decree  specific  performance  of 
an  option,  where  the  consideration  of 
one  dollar  was  never  paid.  And  a 
court  of  equity  will  permit  the  want  of 
it  to  be  shown,  notwithstanding  the 
sale.  Graybill  v.  Brugh,  89  Va.  895,  17 
S.  E.  558,  21  L.  R.  A.  133,  37  Am.  St. 
Rep.  894,  citing  Duval  v.  Bibb,  4  Hen. 
&  M.  113,  116,  4  Am.  Dec.  506. 

Although  the  consideration  for  an 
option  to  purchase  land  be  not  paid  at 
the  date  of  the  option,  but  at  a  later 
date  while  the  option  is  still  current, 
it  may  nevertheless  be  enforced.   Cum- 
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to  the  latter;  reserving,  however,  the 
question  of  law,  whether  the  said  parol 
agreement  can  be  admitted,  either  as  a 
distinct  contract,  or  for  the  purpose  of 
affecting  the  terms  of  the  written  con- 
tract of  sale.  Held,  the  purchaser,  if 
sued  in  equity  for  specific  execution, 
might  have  set  up  the  parol  agreement 
to  assign  the  policy,  and  thereby  en- 
titled himself  to  an  abatement  for  the 
loss  of  the  house.  Fire,  etc.,  Ins.  Co. 
V.  -Morrison,   11    Leigh    354. 

Validity  of  Contract. — It  would  seem 
that  equity  will  specifically  enforce  a 
parol  contract  to  insure,  provided  the 
contract  be  proved  as  stated  in  the  bill, 
and  as  stated  and  proved,  it  be  certain, 
fair  and  just  in  all  its  parts.  If  the 
evidence  is  conflicting,  and  it  is  not 
clear  that  a  contract  was  in  fact  made, 
a  bill  for  specific  performance  will  be 
dismissed.  "And  proof  of  a  mere  offer 
on  the  one  hand,  without  acceptance 
on  the  other,  or  of  an  incomplete  con- 
tract— that  is,  where  anything  is  left 
open  for  future  adjustment,  either  as 
to  the  amount  of  the  risk,  the  premium 
to  be  paid,  or  the  duration  of  the  risk 
— no  contract  or  obligation  exists.  N. 
E.  Fire  and  Marine  Ins.  Co.  v.  Robin- 
son, 25  Ind.  The  fact  that  an  applica- 
tion has  been  made  for  insurance,  and 
a  long  time  has  elapsed,  and  the  re- 
jection of  the  risk  has  not  been  signi- 
fied, does  not  warrant  a  presumption 
of  its  acceptance.  In  such  cases  there 
must  be  an  actual  acceptance,  or  there 
is  no  contract."  Haskin  v.  Agricul- 
tural Fire  Ins.  Co.,  78  Va.  700,  707. 

Extent  of  Relief. — When  a  contract 
for  insurance  has  been  made,  but  no 
policy  to  evidence  it  has  been  issued, 
the  remedy  of  the  insured,  after  loss, 
may  be  by  bill  in  equity,  on  the  prin- 
ciple of  specific  performance;  and  the 
court  does  not  simply  decree  the  spe- 
cific performance  of  the  agreement  by 
the  actual  execution  of  a  policy  of  in- 
surance, and  then  compel  the  insured 
to  bring  an  action  on  that  policy, 
but,    to    avoid    multiplicity    of    actions 


and  delay,  having  the  parties  before  it 
properly  for  specific  performance,  will 
at  once  decree  the  payment  of  the 
amount  which  would  be  recoverable 
under  the  policy  if  issued,  agreeably 
to  that  principle  of  equity  practice  that, 
as  all  the  necessary  parties  are  before 
the  court  for  one  purpose,  it  will  give 
full  and  complete  relief,  and  not  send 
them  to  another  court.  Wooddy  i*. 
Old  Dominion  Ins.  Co.,  31  Gratt.  362, 
May,  Ins.,  §  565;  Wood,  Ins.,  §§  11,  12; 
Insurance  Co.  v,  Colt,  20  Wall.  560. 
Croft  V.  Hanover  Fire  Ins.  Co.,  40  W. 
Va.  508,  21  S.  E.  854,  855.  52  Am.  St. 
Rep.  902. 
F.  LEASES. 

See  the  title  LANDLORD  AND 
TENANT,  vol.  9,   p.   124. 

A  court  of  equity  will  decree  spe- 
cific performance  of  a  contract  for  a 
lease,  where  the  existence  and  terms  of 
the  contract  are  sufficiently  proven, 
and  it  is  supported  by  a  sufficient  con- 
sideration. West  Va.  Oil,  etc.,  Co.  r. 
Vinal,  14  W.  Va.   637,   697. 

"Equity  has  the  right  to  specially 
enforce  leases,  and  the  covenants 
therein  contained,  when  relief  at  law 
is  inadequate.  In  the  case  of  Clay  v. 
Powell,  85  Ala.  538,  5  South  330.  it  was 
held,  that  a  bill  would  lie  to  enforce 
a  covenant  in  a  lease,  'upon  the  prin- 
ciples analogous  to  those  governing 
the  equitable  remedy  of  specific  per- 
formance.' And  in  22  Am.  &  Eng. 
Ency.  Law  972,  the  law  is  stated  to  be, 
'Leases  of  real  estate,  agreements  to 
lease,  and  contracts  in  relation  thereto, 
including  covenants  in  contracts  of 
lease,  are  enforceable  specifically.'" 
Eclipse  Oil  Co.  v.  South  Penn  Oil  Co.. 
47  W.  Va.  84,  34  S.  E.  923,  930. 

An  executory  lease  that  is  unfair,  un- 
just, or  unreasonable  will  not  be  en- 
forced in  equity.  Eclipse  Oil  Co.  r. 
South  Penn  Oil  Co.,  47  W.  Va.  84,  34 
S.   E.  923,   924. 

Agreement  for  Extension  of  Term. 
— Where  a  lease  is  executed  to  six  joint 
lessees  for  the  term  of  five  years  with 
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the  privilege  of  extending  the  lease  for 
five  more  years  upon  sixty  days'  no- 
tice being  g^ven,  and  only  one  of  said 
lessees  takes  possession  of  and  occupies 
the  property,  and  dies  before  the  ex- 
piration of  five  years  from  the  date  of 
the  lease,  a  purchaser  of  said  lease  at 
the  sale  of  the  estate  of  such  deceased 
lessee  can  not,  by  giving  sixty  days' 
notice,  extend  the  term  of  said  lease 
for  an  additional  five  years,  and  a  bill 
in  equity,  filed  by  such  purchaser,  to 
enforce  specific  performance  of  the 
agreement  as  to  such  extension  of  the 
term  of  the  lease,  will  be  dismissed. 
Howell  ^.  Behler,  41  W.  Va,  610,  24 
S.  E.  646. 

Agreements  to  Make  Lease. — ^Where 
an  agreement  to  make  a  lease  is  en- 
tered into  upon  certain  terms,  the  party 
to  whom  the  lease  is  to  be  made,  can 
not  enforce  a  specific  performance,  un- 
less he  performs  his  part  of  the  agree- 
ment, or  oflFers  to  perform,  and  shows 
that  he  is  willing  and  able  to  do  so. 
Harvie  v.  Banks,  1   Rand.  408. 

Acts  Amounting  to  Forfeiture. — ^The 
purchaser  of  an  agreement  for  a  lease 
and  those  under  whom  he  claims,  hav- 
ing committed  such  acts  as  would  have 
amouilted  to  a  forfeiture,  had  a  lease 
been  actually  executed  with  such  cove- 
nants as  were  usually  inserted  in  leases 
to  other  tenants  of  the  same  estate, 
shall  not  have  the  aid  of  a  court  of 
equity,  to  enforce  a  specific  perform- 
ance, against  a  judgment  at  law  re- 
covered by  a  purchaser  of  the  fee- 
simple  estate.  Jones  v.  Roberts,  3  Hen. 
&  M.  436. 
G.    MARRIAGE  CONTRACTS. 

A  bill  in  eqtiity  lies  for  specific  per- 
formance of  a  marriage  contract,  al- 
though the  plaintiff  might  have  re- 
dress at  law.  Foster  v,  Foster,  4  Call 
231. 
H.   OPTIONS. 

See  the  titles  CONTRACTS,  vol.  3, 
p.  343;  VENDOR  AND  PURCHASER. 

In  General — It  is  well  settled  in  Vir- 
ginia that   unilateral   or    option     con- 


tracts, if  valid,  may  be  enforced  in  "a 
court  of  equity.  But  they  must  of 
course  possess  the  requisites  such  as 
mutuality,  a  valuable  consideration, 
that  are  essential  to  other  enforceable 
contracts.  Cummins  v.  Beavers,  103 
Va.  230,  48  S.  E.  891,  106  Am.  St.  Rep. 
881,  citing  Central  Land  Co.  v.  John- 
son, 95  Va.  223,  28  S.  E.  175;  Monon- 
gah  Coal,  etc.,  Co.  v.  Fleming,  42  W. 
Va.   538,  26   S.   E.  201. 

Where  A  takes  an  option  on  land, 
knowing  that  the  vendor  had  already 
given  an  option  on  the  same  land  to 
B,  it  was  held,  that  a  bill  for  specific 
performance  would  lie  by  B  against  A. 
Cummins  v.  Beavers,  103  Va.  230,  48 
S.  E.  891,  106  Am.  St.  Rep.  881. 

Formation  of  Contract. — Where  the 
owner  signs  and  seals  a  written  pro- 
posal to  sell  land  therein  described  for 
a  consideration  therein  named,  one- 
half  thereof  to  be  paid  in  cash  and  the 
remainder  in  nine  months,  the  deed  to 
be  made  when  the  cash  payment  is 
made,  subject  to  the  condition  that  the 
vendee  shall  have  thirty  days  in  which 
to  elect  whether  he  will  purchase,  upon 
the  vendee's  electing  to  purchase,  and 
giving  notice,  within  that  time  an  ex- 
ecutory contract  is  formed,  with  mu- 
tual obligations  on  the  parties  as  in 
other  contracts,  the  performance  of 
which  will  be  specifically  enforced. 
Clark  V.  Gordon,  35  W.  Va.  735,  14  S, 
E.   255. 

Consideration. — A  court  of  equity 
will  not  decree  specific  performance  of 
an  option,  where  the  consideration  of 
one  dollar  was  never  paid.  And  a 
court  of  equity  will  permit  the  want  of 
it  to  be  shown,  notwithstanding  the 
sale.  Graybill  v.  Brugh,  89  Va.  895,  17 
S.  E.  558,  21  L.  R.  A.  133,  37  Am.  St 
Rep.  894,  citing  Duval  v.  Bibb,  4  Hen. 
&  M.  113,  116,  4  Am.  Dec.  506. 

Although  the  consideration  for  an 
option  to  purchase  land  be  not  paid  at 
the  date  of  the  option,  but  at  a  later 
date  while  the  option  is  still  current, 
it  may  nevertheless  be  enforced.   Cum- 


590 


Specific  Performance 


rains  V,  Beavers,  103  Va.  230,  48  S.  E. 
891. 

Mutuality. — See  ante,  "Requisites  and 
Validity,"  II,  B. 

Unilateral  or  option  contracts  are  not 
favored  in  equity;  and  the  want  of  mu- 
tuality of  obligation  and  risk  may  gen- 
erally be  urged  as  a  bar  to  their  specific 
enforcement.  Warvell  on  Vendors, 
vol.  2,  p.  769;  Graybill  v.  Brugh,  89  Va. 
896,  897,  17  S.  E.  558,  21  L.  R.  A.  133, 
37  Am.  St.  Rep.  894.  This  case  was 
practically  overruled  in  Central  Land 
Co.  V,  Johaston,  95  Va.  223,  28  S.  E. 
175;  Cummins  v.  Beavers,  103  Va.  230, 
48  S.  E.  891,  106  Am.  St.  Rep.  881. 

An  option  contract  for  the  sale  of 
land,  founded  on  a  nominal  considera- 
tion, will  be  specifically  enforced  in 
equity  against  the  party  signing  it, 
though  not  signed  by  the  other  party. 
The  institution  of  a  suit  for  its  enforce- 
ment by  the  other  party  is  a  sufficient 
consent  in  writing  to  it,  and  make  the 
remedy  as  well  as  the  right  mutual. 
Cummins  v.  Beavers,  103  Va.  230,  48 
S.  E.  891,  106  Am.  St.  Rep.  881. 

"The  question  of  the  specific  execu- 
tion of  unilateral  contracts  for  the  sale 
of  real  estate  was  considered  and 
passed  upon  by  this  court  in  the  re- 
cent case  of  Central  Land  Co.  v.  John- 
ston, 95  Va.  223,  which  seems  to  have 
been  overlooked  by  counsel.  It  was 
held,  in  that  case,  that  specific  perform- 
ance of  an  unilateral  contract  will  be 
enforced  against  the  party  who  signed 
it,  the  other  requisites  for  specific  per- 
formance existing,  although  the  other 
party  did  not  sign,  and  there  was  no 
mutuality  of  remedies  between  them  at 
the  time  the  agreement  was  made;  the 
filing  of  the  bill  by  the  other  party  for 
specific  performance  making  the  rem- 
edy and  the  obligation  mutual."  Bur- 
dine  V.  Burdine,  98  Va.  515,  520,  36  S. 
E.  992. 

Acceptance  Subject  to  Approval  of 
Title.— The  fact  that  the  acceptance  of 
an  option  is  subject  to  examination  and 
approval  of  title  with  complete  ab- 
stract will  not  defeat  a  suit  for  specific 


performance  on  the  ground  that  the 
acceptance  of  an  option  must  be  un- 
conditional. The  condition  in  the  ac- 
ceptance is  nothing  more  than  the  con- 
dition contained  in  the  option,  and  the 
acceptance  may  insert  a  condition  con- 
sistent with  the  option  itself.  If  this 
condition  had  been  left  out  of  the  ac- 
ceptance, the  condition  would  have 
been  spoken  by  the  option.  Wheeling 
Creek  Gas,  etc.,  Co.  v.  Elder,  54  W. 
Va.  335,  46  S.  E.  357,  citing  Weaver  tr. 
Burr,  31  W.  Va.  736,  8  S.  E.  743;  Wat- 
son V.  Coast,  35  W.  Va.  463,  14  S.  E. 
249. 

Election  to  Purchase^-The  follow- 
ing article  of  agreement  or  contract,  on 
the  12th  of  March,  1856,  is  entered 
into:  "We  hereby  agree  to  sell  and 
convey  to  Milton  Parker  our  interest 
in  a  tract  of  land  patented  to  John 
Steele,  of  $27,000  acres,  and  a  track 
of  land  lying  on  the  waters  of  Poco- 
talico,  and  running  into  Elk  river,  for 
seventy-five  cents  per  acre,  one-third 
of  the  purchase  money  to  be  paid  in 
good  acceptances  not  to  run  more  thaa 
three  months,  and  residue  of  said  par* 
chase  money  to  be  paid  in  equal  in- 
stallments of  one,  two,  and  three 
years,  with  interest  from  date  of  deed, 
but  it  is  understood  and  agreed  that 
the  said  Parker  is  to  have  till  the  first 
day  of  July  1856,  to  elect  whether  he 
will  take  either  or  both  tracts  of  said 
land  upon  the  terms  and  conditions 
aforesaid,  and  it  is  understood  and 
agreed  that  the  said  Parker  may  elect 
either  of  said  tracts  of  land,  but  is  not 
compelled  to  take  both  but  should  he 
elect  to  take  neither,  then  this  contract 
is  null  and  void;  but  should  said  Parker 
elect  to  take  said  tract  or  either  of 
them,  he  binds  himself  to  pay  for  said 
land  at  the  rate  of  seventy-five  cents 
per  acre  for  land  so  elected  to  be  taken 
by  him  in  the  manner  aforesaid.  Wit« 
ness  our  hands  and  seals,  day  and  date 
as  above. 

"M.    Parker,    (Seal). 

«Wm.  Donnally,   (Seal). 

"A.  F.  Donnelly,  (Seal).* 
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It  is  acknowledged  and  entered  of 
record  in  the  proper  office  on  the  17th 
of  the  same  month.  P.  gave  notice  of 
his  election  to  take  the  Steele  tract  be- 
fore the  expiration  of  the  time  allowed 
for  the  purpose,  and  notified  the  D/s 
of  that  fact.  Held^  it  was  an  execu- 
tory contract  which  became  completed 
between  the  parties  on  the  notice  of 
P.,  and  might  have  been  specifically 
executed  in  a  court  of  equity.  Don- 
nally  v,  Parker,  6  W.  Va.  301. 

Relation  Back  of  Notice  of  Election. 
—Held,  further:  When  P.  made  his 
election  under  the  contract,  and  gave 
notice  thereof,  his  equitable  interest  in 
the  Steele  tract  related  back  to  the 
date  of  the  contract.  The  provision  in 
the  contract  giving  to  P.  the  right  of 
election  was  sufficient  to  put  the  cred- 
itors of  the  D/s  on  inquiry  (the  con- 
tract being  recorded),  and  they  were 
bound  to  inquire  whether  such  election 
was  made  or  not.  Donnally  v.  Parker, 
5  W.  Va.  301. 

Title. — ^A  purchaser  of  land  under 
an  option,  entitled  to  a  good  title,  need 
not  pay  the  purchase  money  until  he 
is  tendered  a  good  title.  Clark  v.  Gor- 
don, 35  W.  Va.  735,   14  S.   E.  255. 

Decree. — In  a  suit  in  equity  against 
the  proposer  of  an  option  and  the 
second  purchaser,  the  holder  of  such 
option  may  pray  for  the  specific  execu- 
tion of  the  contract  by  a  conveyance 
of  the  land  to  him  from  them,  or,  in 
the  alternative,  for  the  purchase  money 
which  the  second  purchaser  agreed  to 
pay,  and  the  one  or  the  other  relief 
may  be  decreed  according  to  the  cir- 
cumstances, or  as  the  plaintiff  may 
elect.  But  in  case  there  shall  be  a  de^ 
cree,  not  for  specific  execution,  but  for 
money,  the  decree  must  be  against  him 
and  the  proposer  in  such  option,  and 
not  against  him  and  the  second  pur- 
.  chaser,  or  against  the  latter  alone.  In 
case  of  such  a  decree  for  money  and 
not  for  specific  execution,  it  is  proper 
to  hold  the  land  bound  for  its  pay- 
ment, and  to  decree  its  sale  for  non- 


payment.   Barrett  v.  McAllister,  33  W. 

Va.  738,  11  S.  E.  220. 

I.    PARTNERSHIP  CONTRACTS. 

As  a  general  rule  a  court  of  equity 
will  not  undertake  to  specifically  en- 
force a  contract  between  parties  to 
commence  or  continue  a  partnership 
business,  against  their  interest  or  in- 
clination. Cross  V.  Hopkins,  6  W.  Va. 
323;  Birchett  v.  Boiling,  5  Munf.  442. 

A  court  of  equity  may  compel  spe- 
cific execution  of  a  partnership  con- 
tract, and  may  restrain  one  partner 
from  persisting  in  a  course  jeopardiz- 
ing the  rights  of  another,  or  depriving 
him  of  his  due  share  in  the  direction 
of  the  business.  Tillar  v.  Cook,  77  Va. 
477,  481. 

"The  court  of  equity,  it  is  said,  will 
enforce  a  preliminary  agreement  for  a 
partnership,  so  far  as  to  require  the 
execution  or  articles  for  the  formation 
and  conduct  of  the  association;  Dreasy 
on  Injunctions,  265-6;  Collier  on  Part- 
nership, §§  2,  202;  and  when  the  busi- 
ness contemplated  has  been  com- 
menced, the  court,  in  a  proper  case,^ 
will  compel  the  performance  of  spe- 
cific determinate  duties  required  by 
the  articles,  or  restrain  the  commis- 
sion of  detrimental  acts  unlawful  in 
themselves  or  prohibited  by  the  arti- 
cles. But  whether  the  court  will  un- 
dertake to  coerce  parties  actually  to 
commence  or  continue  a  partnership 
business  for  a  series  of  years,  is  a 
question  very  difficult  of  solution.** 
Cross  V,  Hopkins,  6  W.  Va.  323,  331. 
J.    PERSONAL    PROPERTY    CON- 

TRACTS. 
1.  In  General 

A  court  of  equity  will  not  entertain 
jurisdiction  for  the  specific  perform- 
ance of  an  agreement  respecting  goods, 
chattels,  stock,  choses  in  action,  and 
other  things  of  a  merely  personal  na- 
ture, where  compensation  in  damages 
furnishes  a  complete  and  satisfactory 
remedy.  Burke  v.  Parke,  5  W.  Va.  X2t\ 
Hissam  v.  Parish,  41  W.  Va.  686,  24  S. 
E.  600,  56  Am.  St.  Rep.  892;  Campbell 
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V.  Rust,  85  Va.  653,  8  S.  E.  664;  Stuart 
V.  Pennis,  91  Va.  688,  22  S.  E.  509. 

Generally,  specific  execution  of  a 
contract  in  regard  to  personalty  will 
not  be  decreed,  but  the  parties  will  be 
turned  over  to  their  legal  remedies, 
because  they  are  more  convenient  than 
equitable  remedies,  and  damages,  gen- 
erally, affords  ample  and  satisfactory 
compensation.  When  personal  prop- 
erty has  a  peculiar  value,  a  legal  rem- 
edy is  provided  for  its  recovery;  and, 
if  necessary,  resort  may  be  had  to  a 
court  of  chancery  for  its  recovery  on 
that  very  ground.  Hale  v.  Wilkinson, 
21   Gratt.  75,  80. 

"Courts  of  equity  will  not  generally 
decree  performance  of  a  contract  for 
the  sale  of  stock  or  goods,  not  because 
of  the  personal  nature,  but  because  the 
damages  at  law,  calculated  on  the  mar- 
ket price  of  the  stock  or  goods,  are 
as  complete  a  remedy  for  the  pur- 
chaser as  the  delivery  of  the  stock  or 
goods  contracted  for,  inasmuch  as  with 
the  damages  he  may  ordinarily  pur- 
•^-'lase  the  like  stock  or  goods."  Griz- 
zle V.  Sutherland,  88  Va.  584,  587,  14 
S.   E.  332. 

"Equity  will  not,  in  general,  decree 
the  specific  execution  of  a  contract  re- 
lating to  personal  chattels,  because 
damages  are,  in  such  cases,  a  perfect 
compensation  for  the  injury  arising 
from  the  failure  to  perform  the  con- 
tract; since  money  would,  in  general, 
purchase  other  articles  of  personal 
property,  of  the  same  qualities  and 
value.  In  such  cases,  the  assistance 
of  a  court  of  equity  is  superfluous. 
Yet,  in  England,  a  court  of  equity  will 
interfere  to  give  to  the  owner  articles 
of  personal  property,  which,  although 
they  may  be  of  little  value  in  the  mar- 
ket, are  precious  to  the  owner,  and 
can  not  be  replaced  by  any  other  thing 
of  the  like  kind;  as  an  ancient  horn 
which  had  been  in  the  family  for  ages; 
old  family  plate,  etc."  Allen  v.  Free- 
land,  3  Rand.  170,  175. 
2.  Where  Remedy  at  Law  Inadequate. 

While  it  is  well  settled  that  a  chan- 


cery court  will  not  ascertain  and  award 
damages  in  any  case  where  specific 
performance  or  other  equitable  relief 
would  be  improper,  or  wher«  there  is 
an  adequate  remedy  at  law,  yet  it  is  a 
general  rule  that  courts  of  chancery 
will  entertain  suits  for  specific  perform- 
ance whenever  there  is  no  adequate 
remedy  at  law,  whether  the  agreement 
relates  to  land  or  to  chattels,  possess- 
ing pretium  aflFectionis.  Campbell  v. 
Rust,  85  Va.  653,  8  S.  E.  664;  Wampler 
V.  Wampler,  30  Gratt.  454;  Stuart  v, 
Pennis,  91  Va.  688,  22  S.  E.  509. 

Specific  performance  will  be  decreed 
of  contract  relating  to  personalty, 
where  the  remedy  at  law  will  be  wholly 
inadequate  or  impracticable.  Bum- 
gardner  v,  Leavitt,  35  W.  Va.  194,  13 
S.  E.  67. 

In  the  case  of  Summers  v.  Bean, 
the  general  principle  is  thus  declared 
by  Judge  Moncure  (13  Gratt.  412): 
"Generally  an  adequate  remedy  may 
be  had  at  law  for  the  breach  of  a  con- 
tract concerning  any  other  personalty 
than  slaves,  and  therefore,  as  a  gen- 
eral rule,  a  court  of  equity  will  not  en- 
force the  execution  of  such  a  contract 
But  sometimes  an  adequate  remedy  at 
law  can  not  be  had  for  the  breach  of 
such  a  contract,  and  then  its  specific 
execution  will  be  enforced  in  equity." 
Bumgardner  v.  Leavitt,  35  W.  Va.  194, 
13  S.  E.  67,  70. 
3.    Particular    Contracts   Considered. 

a.  Contracts  for  Sale  of  Growing  Trees. 
Growing   trees   constitute   a    part   of 

the  soil,  and  a  contract  in  writing  for 
the  sale  of  them  will  be  specifically 
enforced  by  a  court  of  equity.  But 
even  if  they  were  deemed  personalty, 
a  court  of  equity  would  entertain  a 
bill  for  specific  execution  of  a  contract 
for  their  sale,  because  the  remedy  at 
law  is  inadequate  and  incomplete. 
Stuart  V,  Pennis,  91  Va,  688,  22  S.  E.- 
509. 

b.  Contracts  for  Sale  of  Slaves. 

As  a  general  rule  a  court  of  equity 
will  decree  the  specific  execution  of  a 
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contract  for  the  sale  or  delivery  of 
slaves  at  the  suit  of  the  purchaser, 
without  any  allegation  or  proof  of  pe- 
culiar value.  Summers  v.  Bean,  13 
Gratt.  404. 

It  is  well  settled  that  a  contract  be- 
tween a  master  and  his  slave,  for  the 
future  emancipation  of  the  slave,  can 
not  be  enforced  against  the  master, 
although  it  may  have  been  fully  per- 
formed on  the  part  of  the  slave. 
Sawney  v.  Carter,  6  Rartd.  173;  Stev- 
enson V.  Singleton,  1  Leigh  72;  Shue 
V.  Turk,  15  Gratt.  256,  265. 

Where  slaves  were  taken  under  exe- 
cution, and  a  third  person  claims  them 
under  a  prior  sale  to  him  by  the 
debtor,  equity  will  decree  specific  per- 
formance, on  the  ground  that  the  slaves 
are  personal  property  possessing  some 
peculiar  value  to  their  owners,  and  not 
properly  a  subject  for  adequate  com- 
pensation of  damages.  Allen  v.  Free- 
hold, 3  Rand.  170. 

"In  Kentucky  (whose  statutes  in 
reference  to  the  recordation  of  deeds 
of  emancipation,  and  the  prohibition  of 
slaves  from  going  at  large  and  trading 
as  freemen,  are  almost  identical  with 
our  own),  it  has  been  decided  that  a 
contract  such  as  the  one  now  under 
consideration  can  not  be  enforced  at 
the  suit  of  the  slave;  but  that  a  spe- 
cific performance  of  it  will  be  decreed 
at  the  suit  of  the  original  owner,  who 
contracted  with  his  vendee  for  the  future 
emancipation  of  the  slave.  Beall  v. 
Joseph  (a  negro).  Hardin's  R.  51; 
Thompson  v.  Wilmot,  1  Bibb's  R.  422; 
Willis  V.  Bruce  &  Warfield,  8  B.  Monr. 
R.  422;  Gatliffe's  adm'r  v.  Rose,  8  B. 
Monr.  R.  629."  Shue  v.  Turk,  15  Gratt. 
256,  265. 
c.   Contracts  for  Sale  of  Whisky. 

A  court  of  equity  will  not  decree 
specific  performance  of  a  contract  for 
the  sale  of  twelve  barrels  of  whisky  in 
a  United  States  government  ware- 
house, because  such  personal  property 
has  no  pretium  aflfectionis.  Langford 
V.  Taylor,  99  Va.  577,  39  S.  E.  223. 
12  Va— .^ft 


d.    Contracts    for    Sale    of    Corporate 
Stock. 
Where  Remedy  at  Law  Is  Adequate. 

— As  a  general  rule  courts  of  equity 
will  not  enforce  specific  performance 
of  contracts  for  the  delivery  of  shares 
of  stock;  but  when  a  purchaser  has 
bargained  for  or  taken  an  option  upon 
such  shares  because  they  have  to  him 
a  unique  and  special  value,  the  loss  of 
which  could  not  be  adequately  com- 
pensated by  damages  at  law,  the  chan- 
cellor, in  the  exercise  of  a  sound  dis- 
cretion, may  decree  specific  execution. 
Bumgardner  v.  Leavitt,  35  W.  Va.  194, 
13  S.  E.  67;  Feckheimer  v.  National 
Exch.  Bank.  79  Va.  80;  Ewing  v.  Litch- 
field. 91  Va.  575,  22  S.  E.  362.  Gri^zfe 
V.  Sutherland,  88  Va.  584,  14  S.  E.  332. 

**Equity  will  not  decree  a  specific 
performance  of  a  contract  for  stock; 
because  it  lies  in  damages,  and  one 
parcel  of  the  same  kind  of  stock  is  as 
good  as  another."  Gibbon  v.  Jamesoa, 
5  Call  294. 

Where  the  chief  object  of  a  contract 
is  to  secure  the  building  of  a  railroad, 
and  one  of  the  parties  stipulates  that 
upon  failure  to  build  such  a  railroad 
he  will  pay  a  .sum  certain  in  money, 
or  will  transfer  and  deliver  certain 
stock,  a  court  of  equity  will  not  enter- 
tain a  bill  to  enforce  the  transfer  of 
the  stock.  Ewing  v.  Litchfield,  91  Va. 
575,  22  S.   E.  362. 

A  contract  to  buy  a  specific  number 
of  shares  of  the  capital  stock  of  a  cor- 
poration at  a  price  designated,  will  not 
be  specifically  enforced  in  equity  at  the 
suit  of  the  vendor.  His  remedy  at  law 
is  adequate.  Hissam  ?;.  Parish,  41  W. 
Va.  686,  24  S.  E.  600,  56  Am.  St.  Rep. 
892. 

Contract  by  One  Partner  to  Sell 
Partnership  Stock. — Where  corporate 
stock,  which  stood  in  the  name  of  the 
defendant  on  the  books  of  the  corpora- 
tion, did  not  belong  to  him  individ- 
ually, but  to  a  partnership  of  which  he 
was  a  member,  and  the  partners  also 
owned    stock     in   the    firm    name,    an 
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agreement  by  defendant  with  a  third 
party  to  transfer  the  stock  in  his  name 
can  not  be  specifically  enforced.  Jones 
v.  Tunis,  99  Va.  220,  37  S.  E.  841. 

Where  Remedy  at  Law  Is  Inade- 
quate.— A  court  of  equity  will  fre- 
quently decree  specific  performance-*  of 
a  contract  for  railway  shares,  when- 
ever such  shares  are  being  purchased  for 
the  purposes  of  organization  and  con- 
trol, because  in  such  case  the  shares  of 
stock  have  for  the  plaintiff  a  peculiar 
value,  which  can  not  be  compensated 
by  mere  damages.  Bumgardner  v, 
Leavitt,  35  W.  Va.  194,  13  S.  E.  67. 

Where  the  owner  of  shares  of  stock 
in  a  bank  fails,  and  being  indebted  to 
the  bank,  assigns  the  shares  to  a  trus- 
tee, the  transfer  of  which  could  only 
be  made  upon  the  books  of  the  bank, 
which  refuses  to  allow  the  transfer  to 
be  made,  and  the  trustee  comes  into 
equity  and  asks  that  it  be  required  to 
allow  such  transfer  to  be  made,  and  to 
issue  new  certificates  therefor,  there  is 
no  adequate  remedy  at  law,  and  relief 
can  only  be  given  by  enforcing  specific 
performance  in  a  court  of  chancery. 
Feckheimer  v.  National  Exch.  Bank, 
7»  Va.  80. 

Jurisdiction. — A  court  of  law  can 
not  render  a  judgment  that  defendant 
shall  deliver  to  plaintiff  so  many  shares 
of  stock.  Upon  a  contract  to  deliver 
stock  in  payment  of  a  debt  or  other- 
wise, a  court  can  only  award  damages 
for  the  failure  to  deliver  it.  Orange, 
etc.,  R.  Co.  V.  Fulvey,  17  Gratt.  366. 
e.  Mixed  Real  and  Personal  Property 
Contracts. 

Where  the  purchaser  continues  in 
possession  of  the  real  and  personal 
property,  but  the  vendor  makes  no 
conveyance,  a  bill  in  equity  lies  for  the 
vendor  against  the  vendee  for  specific 
execution  of  the  whole  contract,  in  re- 
spect as  well  of  the  personal  as  of  the 
real  part  of  the  subject  sold.  Clarke 
V.  Curtis,  11  Leigh  559,  37  'Am.  Dec. 
«25. 

The   circumstance   that   the   contract 


sought  to  be  carried  into  specific  exe- 
cution embraced  personal  as  well  as 
real  estate,  does  not  preclude  the  court 
of  equity  from  giving  such  relief.  The 
principle  on  which  that  jurisdiction  is 
exercised  does  not  depend  on  the  sub- 
ject of  the  contract  being  real  or  per- 
sonal, but  on  the  adequacy  of  the  rem- 
edy at  law  to  give  full  and  effectual  re- 
lief. When  the  subject  of  the  contract  is 
real  estate,  generally  if  not  universally^ 
such  full  and  effectual  relief  can  be  ob- 
tained in  a  court  of  equity  only; 
whereas,  when  the  subject  is  person- 
alty, damages  at  law,  in  general,  will 
afford  the  party  injured  adequate  re- 
dress; but  when  this  is  not  so,  equity 
has  jurisdiction  to  enforce  specific  exe- 
cution of  a  contract  for  personalty,  on 
the  same  principle  on  which  the  exer- 
cise of  such  jurisdiction  when  the  sub- 
ject of  the  contract  is  realty,  is  vin- 
dicated. Where  (as  in  the  present 
case)  the  subject  of  the  contract  of 
sale  is  mixed  of  real  and  personal 
estate,  and  a  gross  price  to  be  paid,  the 
jurisdiction  is  free  from  all  reasonable 
doubt.  Clarke  v.  Curtis,  11  Lrcigh  559, 
579,  37  Am.  Dec.  625. 

Upon  an  agreement  to  sell  to  three 
joint  purchasers  land  and  certain  per- 
sonal chattels  then  upon  it,  for  a  sum 
in  gross,  to  be  paid  when  the  vendor 
shall  have  made  a  deed  of  the  land  and 
a  bill  of  sale  of  the  personal  effects, 
and  that  the  purchase  money  shall  be 
paid  in  equal  installments  at  future 
days  appointed,  vendor,  without  mak- 
ing such  conveyances,  delivers  posses- 
sion of  both  the  real  and  personal  sub- 
ject to  the  vendees.  About  the  time 
when  first  installment  falls  due,  two 
of  the  joint  purchasers,  by  agreement 
of  the  other  and  of  vendor,  are  dis- 
charged from  the  contract;  and  by  new 
agreement  between  vendor  and  the 
third  purchaser,  he  becomes  sole  pur- 
chaser of  same  subject,  for  same  price, 
with  no  other  variance  but  that  vendor 
gives  further  indulgence  for  the  first 
installment;  and  then  vendor  agrees  to 
make  conveyances  of  the  property  to 
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the  now  sole  purchaser,  whenever  he 
shall  make  such  payments  as  they  shall 
agree  upon;  two  months  further  indul- 
gence is  given  for  the  payment  of  first 
installment;  purchaser  continues  in 
possession  of  the  real  and  personal 
property;  but  vendor  makes  no  con- 
veyance. Held,  a  bill  in  equity  lies  for 
vendor  against  vendee  for  specific  exe- 
cution of  the  whole  contract,  in  re- 
spect as  well  of  the  personal  as  of  the 
real  part  of  the  subject  sold.  Clarke 
v.  Curtis,  11  Leigh  559,  37  Am.  Dec. 
625. 

4.  Suit  by  Sr/ler. 

Where  such  relief  would  be  granted 
to  the  purchaser,  were  he  to  apply,  the 
seller,  who  has  given  to  the  pur- 
chaser such  preference  or  option,  is 
entitled  to  like  relief  by  reason  of  the 
operation  of  the  principle  of  mutuality 
of  right  and  remedy.  Bumgardner  v, 
Leavitt,  35  W.  Va.  1«4.  13  S.  E.  67. 

5.  Pleading. 

To  entitle  a  complainant  to  specific 
performance  of  a  contract  for  the  sale 
of  personal  property  possessing  no 
pretxum  affectionis,  his  bill  must  not 
only  allege  an  irreparable  injury,  but 
must  set  up  a  state  of  circumstances 
which,  if  true,  show  that  the  injury 
would  be  irreparable.  Langford  v, 
Taylor,  99  Va.  577,  39  S.  E.  223. 
K.  PERSONAL  SERVICES. 

1.  In  General. 

Courts  of  equity  will  not  entertain 
suits  to  specifically  enforce  contracts 
for  personal  services,  or  acts  involv- 
ing skill,  labor  and  judgment.  Camp- 
bell V.  Rust,  85  Va.  653,  8  S.  E.  664; 
Wampler  v.  Wampler,  30  Gratt.  454; 
Knott  V.  Shcperdstown  Mfg.  Co.,  30 
W.  Va.  790,  5  S.  E.  266;  Shepherd  v. 
Groff,  34  W.  Va.  123,  11  S.  E.  997; 
Bumgardner  v.  Leavitt,  35  W.  Va.  194, 
13  S.  E.  67. 

2.  Remedy  at  Law  Inadequate. 
Specific    performance    of   a    contract 

will  be  enforced  where  adequate  com- 
pensation can  not  be  had  at  law,  and 
persons   who   contract   to   perform   pe- 


culiar services  for  peculiar  compen- 
sation, having  performed  such  serv- 
ices, are  entitled  to  have  the  com- 
pensation contracted  for,  and  to 
enforce  a  different  value  on  their  serv- 
ices, and  C9mpel  them  to  accept  a  less 
compensation  for  them,  would  be  the 
perpetuation  of  fraud  and  injustice 
against  them.  There  are  some  services 
that  are  incapable  of  valuation  in 
money;  as  to  these  the  law  permits 
individuals  to  make  their  own  con- 
tracts. Bryson  v.  McShane,  48  W. 
Va.  126,  130,  35  S.  E.  848. 

Where  the  contract  for  personal 
services  sought  to  be  enforced,  is  not 
one  requiring  personal  labor,  or  the 
exercise  of  any  peculiar  skill  or  judg- 
ment, or  involving  the  performance  of 
continuous  duties  and  supervision,  but 
on  the  contrary  it  is  such  a  contract 
as  could  be  readily  performed  by  al- 
most any  workman,  and  its  nature  is 
such  that  the  remedy  at  law  for  its 
breach  is  inadequate,  specific  perform- 
ance will  be  decreed.  For  example,  a 
contract  by  the  defendant  operating 
on  the  land  an  ore  washer,  that  in  case 
the  stream  should  be  made  contin- 
uously muddy  by  the  proposed  ore 
washing,  so  as  to  render  the  water 
therein  unfit  for  stock  to  drink,  that 
the  defendant  would  lay  a  three-quarter 
inch  pipe  from  a  certain  spring  branch 
above  the  works,  to  conduct  the  sup- 
ply of  clear  water  over  the  land  in 
question  to  a  designated  point  on  the 
plaintiffs  farm,  and  there  erect  a 
trough  for  the  use  of  stock,  will  be 
specifically  enforced.  Grubb  v.  Star- 
key,  90  Va.  831,  20  S.  E.  784. 
3.    Executed  Contracts. 

It  is  a  rule  almost  universal  that  a 
contract  for  personal  services  can  not 
be  enforced  against  the  party  promis- 
ing such  services,  and  hence  for  the 
want  of  the  requisite  mutuality  specific 
execution  will  not  be  enforced  against 
the  opposite  party,  unless  the  services 
have  been  actually  performed,  and  the 
contract  to  that  extent  been  executed. 
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Pom.  Spec.  Perf.,  §  310.     Bumgardner 
V.    Leavitt,    Z\    W.     Va.     194,     13     S. 
E.   67,   69. 
4.   Performance   of   Conditions. 

Specific  performance  of  a  contract 
of  service  made  with  A  and  B  will  not 
be  denied  because  of  a  failure  by  one 
of  the  two  parties  to  perform  the  con- 
ditions. Burdine  v.  Burdine,  98  Va. 
515,  36  S.  E.  992. 

A.  Particular  Contracts  Considered, 
a.  Contracts  to  Build  or  Repair. 

In    General. — The    American    courts 
will  not,  as  a  general  rule,  decree  per-^ 
forniane  of  contracts   for  building  and 
construction.      Shepherd    v.    GrofT,    34 
W.  Va.  123,  11  S.  E.  997,  998. 

"Equity  does  not  generally  enforce 
performance  of  merely  personal  con- 
tracts— as  to  build  a  house  for  other 
work  (Shepherd  v.  GroflF,  35  W.  Va. 
123,  11  S.  E.  997;  3  Pom.  Eq.  Jur.,  § 
1341);  but,  if  any  undertaking  should 
be  so  enforced,  this  would  seem  to  be 
one.  The  construction  of  a  house  was 
compelled  in  Birchett  v.  Boiling,  5 
Munf.  442.  It  has  been  held,  that 
where  a  right  of  way  imposes  duties 
and  obligations  on  a  railroad  company, 
it  raises  an  implied  undertaking  from 
its  acceptance  that  the  company  will 
comply,  and  specific  performance  will 
be  decreed  against  the  company." 
Moundsville  v.  Ohio  River  R.  Co.,  37 
W.  Va.  92,  16  S.  E.  514,  518. 

"A  court  of  equity  has  jurisdiction 
to  enforce  specific  performance  of  a 
contract  by  a  defendant  to  do  defined 
work  upon  his  own  property,  in  the 
performance  of  which  the  plaintiff  has 
a  material  interest,  and  which  is  not 
capable  of  adequate  compensation  in 
damages;  as  for  example  an  agreement 
on  the  part  of  a  railway  company  to 
make  an  archway  under  its  tracks,  or 
to  construct  a  siding  at  a  particular 
point,  for  the  convenience  of  an  ad- 
joining landowner."  Grubb  v.  Starkey, 
90  Va.  831,  833,  20  S.  E.  784. 

Illustrative  Cases. — A  court  of  equity 
will  not  decree  specific  performance  of 


a  contract  by  one  party  to  construct 
for  another,  upon  a  public  county  road, 
a  macadam  road  way.  Shepherd  v. 
Groff,  34  W.  Va.  123,  11  S.  E.  997. 

Where  a  railroad  company  accepts 
an  ordinance  from  a  municipality  al- 
lowing its  road  across,  along,  or  upon 
a  public  street,  on  the  condition  that 
the  company  restore  the  street  to  its 
former  state,  or  to  such  state  as  not 
unnecessarily  to  impair  its  usefulness 
for  the  public,  and  also  to  buiM 
proper  crossings  for  the  railroad,  and 
keep  them  in  good  repair,  the  court  of 
equity  has  undisputed  jurisdiction  to 
decree  specific  performance  of  its  con- 
tract with  the  railroad  company,  as  the 
work  concerns  the  very  land  occupied 
by  the  street.  Moundsville  v,  Ohio 
River  R.  Co.,  37  W.  Va.  92.  16  S.  E. 
514. 

Contract  to  Build  Railroad. — A  court 
of  equity  can  not  specifically  enforce  a 
contract  to  build  a  railroad,  or  to  pro- 
cure a  railroad  to  be  built  by  others. 
And  where  the  chief  object  of  a  con- 
tract is  to  secure  the  building  of  a  rail- 
road, and  one  of  the  parties  stipulates 
that  upon  the  failure  to  build  such  a 
railroad  he  will  pay  a  sum  certain  in 
money,  or  will  transfer  and  deliver 
certain  stock,  a  court  of  equity  will  not 
entertain  a  bill  to  enforce  the  transfer 
of  the  stock.  Ewing  v.  Litchfield,  91 
Va.  575,  22  S.  E.  362. 

Agreement  to  Build  in  Partnership. 
— In  one  case,  an  agreement  to  build 
a  tavern  in  partnership,  at  the  joint 
expense  and  risk,  and  for  the  joint 
benefit  of  the  contracting  parties,  to 
be  held  by  them  in  fee  simple,  was 
decreed  to  be  specifically  performed, 
at  the  instance  of  a  partner,  who  fur- 
nished the  ground  for  the  purpose,  and 
had  fully  performed  the  contract  on 
his  part;  notwithstanding  many  of  the 
partners  were  unwilling  to  carry  it 
into  effect  because,  in  their  opinion,  a 
change  of  circumstances  had  rendered 
the  scheme  unprofitable,  Birchett  r. 
Boiling,  5  Munf.  442. 
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b.  Contracts  to  Operate  Leased  Road. 

Equity  will  compel  a  railroad  com- 
pany to  specifically  perform  its  con- 
tract to  maintain  and  operate  a  leased 
road,  although  the  lease  has  some 
years  to  run,  and  the  maintenance  and 
operation  of  the  road  requires  contin- 
uous acts  involving  the  exercise  of 
skill  and  judgment.  Southern  R.  Co. 
V.  Franklin,  etc.,  R.  Co.,  96  Va.  693,  "32 
S.  E.  485,  44  L.  R.  A.  297. 

Where  a  railroad  company  may  be 
properly  compelled  to  maintain  and 
operate  a  leased  road,  and  it  is  plainly 
implied  in  the  lease  that  a  branch  road 
of  the  lessee  was  to  be  operated  in 
conjunction  with  the  leased  road  as  to 
reach  the  main  line  of  the  lessee,  it  is 
not  error,  in  a  suit  to  compel  the  com- 
pany to  maintain  and  operate  the 
leased  road,  to  require  it  to  maintain 
and  operate  the  branch  road  also,  dur- 
ing the  term  of  the  lease.  Southern 
R.  Co.  V.  Franklin,  etc.,  R.  Co.,  96  Va. 
693,  32  S.  E.  485,  44  L.  R.  A.  297. 
c  Contracts  of  Seamen. 

See  the  title  SEAMEN,  ante,  p.  116. 

A  seaman  who  signs  a  contract  to 
perform  a  voyage  is  bound  to  specific 
performance,  and  may  not  elect  to 
pay  damages  for  a  breach  of  it;  and 
the  master  may,  by  the  maritime  law, 
pursue  and  bring  back  his  seaman  who 
deserts.  The  act  of  congress  is  per- 
haps a  restriction  on  the  rights  of  the 
captain  and  certainly  ameliorates  the 
condition  of  the  seaman,  first,  in  re- 
quiring the  contrat  to  be  written;  sec- 
ondly, in  requiring  the  justice  of  the 
peace  to  give  his  consent,  before  he 
can  be  restrained  of  his  liberty.  Ex 
parte  Pool,  2  Va.  Cas.  276. 
d.  Contracts  to  Open  Streets  and  Al- 
leys. 

When  lands  are  laid  off  into  lots, 
streets,  and  alleys,  and  a  map  plat 
thereof  is  made,  all  lots  sold  and  con- 
veyed by  reference  thereto,  without 
reservation,  carry  with  them,  as  ap- 
purtenant thereto,  the  right  to  the  use 
of   the   easement   in    such    streets   and 


alleys  necessary  to  the  enjoyment  and 
value  of  such  lots.  When  such  land- 
owner refuses  to  such  lot  owners  the 
use  of  such  streets  and  alleys,  a  court 
of  equity  will  compel  him  to  specific- 
ally perform  his  contract,  and  require 
him  to  open  such  streets  and  alleys 
for  the  benefit  of  such  lot  owners,  al- 
though the  dedication  to  public  uses 
of  such  streets  and  alleys,  has  not  been 
accepted  by  the  public  authorities. 
Cook  V.  Totten,  49  W.  Va.  177,  88  S. 
E.  491,  87  Am.  St.  Rep.  792. 
e.  Covenants  Not  to  Incumber  Prop- 
erty Convejred. 

A  court  of  equity  will  not  specific- 
ally enforce  a  covenant  not  to  incumber 
property  conveyed,  because  it  is  clearly 
one  for  the  breach  of  which  the  rem- 
edy at  law  is  not  only  adequate  but 
peculiarly  appropriate.  Knott  v.  Shep- 
herdstown  Mfg.  Co.,  30  W.  Va.  790, 
5  S.  E.  266. 
6.  Defenses. 

Where  a  person  agrees  to  perform 
a  certain  act,  in  consideration  of  serv- 
ices rendered  by  another,  an  answer 
to  a  bill  for  specific  performance  aver- 
ring that  the  complainant  not  only 
failed  and  refused  to  render  the  serv- 
ices, but  became  unruly,  vicious,  aggra- 
vating, etc.,  thereby  disqualifying  the 
complainant  from  carrying  out  the 
contract,  is  not  sufficient  to  justify  a 
denial  of  relief.  Such  misconduct  as 
set  out  in  the  answer  furnish  ample 
grounds  for  discharge,  in  which  case 
a  suit  could  not  have  been  maintained 
by  the  present  complainant.  Burdine 
V.  Burdine,  98  Va.  515,  36  S.  E.  992. 
L.  REAL  PROPERTY  CON- 
TRACTS. 
1.  In  General. 

"A  contract  for  land,  may  be  specif- 
ically executed  in  chancery,  because 
each  piece  of  land  has  a  value  aris- 
ing from  its  local  situation,  and  cir- 
cumstances peculiar  to  itself;  espe- 
cially in  relation  to  particular  persons. 
Damages  can  only  be  given,  at  law, 
to  the  amount  of  the  market  value  of 
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the  property,  or  the  value  which  any 
person  wishing  to  purchase  land,  with- 
out regard  to  the  peculiar  advantages 
of  the  particular  tract,  in  relation  to 
his  own  particular  views,  would  put 
upon  it.  And,  therefore,  such  damages, 
in  general,  would  not  be  an  adequate 
compensation  to  the  disappointed 
party.  In  like  manner,  damages  given 
to  the  vendor  of  land  for  the  failure 
to  perform  the  contract,  would,  in  gen- 
eral, be  an  adequate  compensation  to 
him."  Allen  v.  Freeland,  3  Rand.  170, 
175,  opinion  of  Green,  J.  See  Moore 
V,  F'itz  Randolph,  6  Leigh  175,  187,  29 
Am.  Dec.  208,  opinion  of  Carr,  J. 

Land  always  has,  in  the  eye  of  the 
law,  a  peculiar  value,  and  a  contract 
for  the  sale  and  purchase  of  it,  if  un- 
objectionable, will  therefore  be  specif- 
ically executed.  In  no  other  way  can 
the  parties  receive  the  full  benefit  of 
their  contract.  And  no  court,  having 
jurisdiction  of  the  subject,  and  being 
properly  applied  to  for  such  relief,  can 
withhold  it,  but  by  an  act  of  arbitrary 
power.  Hale  v,  Wilkinson,  21  Gratt. 
75,  80. 

The  party  need  not  show  that  the 
land  is  of  peculiar  value,  or  that  he 
could  not  be  adequately  compensated 
in  damages  for  the  loss  of  it.  It  is 
enough  that  he  so  considers,  and  pre- 
fers to  have  the  land  in  specie.  And 
that  he  does  so  is  conclusively  shown 
by  his  suit  for  specific  performance. 
His  right  to  bring  such  a  suit  in  all 
cases  is  founded  on  the  nature  of  the 
subject,  and  on  the  advantage  of  hav- 
ing a  general  rule  and  the  difficulty 
and  inconvenience  of  forming  excep- 
tions thereto.  Summers  v.  Bean,  13 
Gratt.   404,   412. 

The  rules  for  decreeing  specific  per- 
formance of  contracts  for  the  sale  of 
real  estate  were  stated  as  follows  by 
Lacy,  J.,  in  Dunsmore  v.  Lyie,  87  Va. 
391,  12  S.  E.  610:  "The  principles 
upon  which  courts  of  equity  decree 
specific  performance  of  contracts  for 
the  sale  of  real  estate  are  well  under- 


stood and  familiar  to  the  profession, 
yet  it  will  be  convenient,  in  the  view 
we  have  taken  of  this  case,  to  briefly 
recur  to  first  principles;  and  we  will 
remark  that  it  is  one  of  the  principles 
of  equity  that  it  looks  upon  things 
agreed  to  be  done  as  actually  per- 
formed; and,  consequently,  as  soon  as 
a  valid  contract  is  made  for  the  sale  of 
an  estate  equity  considers  the  buyer  as 
the  owner  of  the  land,  and  the  seller 
as  a  trustee  for  him;  and,  on  the  other 
hand,  it  considers  the  seller  as  the 
owner  of  the  money,  and  the  buyer  as 
a  trustee  for  him.  And  when  a  con- 
tract has  been  made,  and  either  party 
refuses  to  perform  the  agreement, 
equity  enforces  the  performance  of  the 
contract  specifically,  by  compelling  the 
refractory  party  to  fulfill  his  engage- 
ment according  to  its  terms.  Thus,  if 
the  vendor  refuses  to  convey,  equity 
will  decree  a  conveyance,  and  attach 
him  until  he  makes  it." 

Where  the  deed  conveys  a  good,  ab- 
solute title,  the  grantors  are  entitled 
to  have  specific  execution  of  the  con- 
tract of  sale.  Gish  v.  Moomaw,  89  Va. 
345,  15  S.  E.  868;  Syme  v,  Johnston, 
3  Call  558. 
a.  Title. 

a.  Suit  by  Vendor. 
(1)   In  General. 

There  is  no  question,  that  generally, 
where  any  defect  in  the  title  was  not 
known  to  the  purchaser  at  the  time  of 
the  contract  of  sale,  a  court  of  equity 
will    not    decree    a    specific    execution 
of  a  contract  for  the  sale  of  land,  un- 
less the  vendor  can  make  a  good  title. 
Watts  V,  Kinney,  3  Leigh  272;  Goddin 
V.  Vaughn,  14  Gratt.  102,  117;  McCann 
V.  Janes,  1  Rob.  256;  Clarke  v.  Reins. 
12  Gratt.  98;  Linkous  v.  Cooper,  2  W. 
Va.  67,  70;  Wheeling  Creek  Gas,  etc.. 
Co.  V.  Elder,  54  W.  Va.  335,  340,  46  S. 
E.  357;  Middleton  v.  Selby,  19  W.  Va. 
167,  174;  Mayo  v.  Purcell,  3  Munf.  243: 
Boggs  V.  Bodkin,  32  W.  Va.  566,  9  S. 
E.     891;     Griffin     v.     Cunningham,    19 
Gratt.   571. 
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In  a  contract  for  the  purchase  of  a 
fee  simple  estate,  if  no  incumbrance 
is  communicated  to  the  purchaser,  or 
be  known  to  him«  he  must  suppose 
himself  to  purchase  an  unincumbered 
estate.  Christian  v.  Cabell,  22 
Gratt.  82. 

In  Linkous  v.  Cooper,  2  W.  Va.  67, 
70,  it  is  said:  "The  defendant  refuses 
to  take  the  land  unless  he  can  get  a 
sood  title.  The  complainant  can  not 
make  a  good  title  and  is  not  entitled 
to  a  specific  execution  of  his  contract. 
Goddift  V.  Vaughn,  14  Gratt.  102,  117; 
McCann  v.  Janes,  1  Rob.  256;  Watts  v, 
Kinney,  3  Leigh  272;  Clarke  v.  Reins, 
12  Gratt.  98."  See  also,  in  accord,  cit- 
ing Clarke  v.  Reins,  12  Gratt.  98;  Mid- 
dleton  V.  Selby,  19  W.  Va.  167,  174. 

A  purchaser  is  not  bound  to  pay  the 
purchase  money  for  real  estate  until 
a  good  title,  free  from  cloud  which 
may  disturb  the  purchaser,  shall  be 
made  to  him,  unless  the  contract  oth- 
erwise provided.  Watson  v.  Coast,  35 
W.  Va.  463,  473,  14  S.  E.  249,  citing 
Goddin  v.  Vaughn,  14  Gratt.  102;  Tav- 
i?nner  v.  Barrett,  21  W.  Va.   650,  681; 

2  Min.   Inst  791. 

In  Newberry  v.  French,  98  Va.  479, 
484,  36  S.  E.  519,  it  is  said:  "It  is  well 
settled  that  a  purchaser  of  land,  at  a 
private  sale,  will  not  be  required  to 
pay  his  purchase  money  and  take  in 
•exchange  therefor  a  defective  or  even 
doubtful  title,  and  especially  is  this 
true  where,  as  in  the  case  at  bar,  he 
has  contracted  for  a  good  and  sufficient 
deed,  which  undertaking  is  not  con- 
fined to  the  form  of  the  deed,  but  in- 
cludes a  good  title.  Garnett  v.  Ma- 
tron, 6  Call  309,  367;  Jackson  v.  X,igon, 

3  Leigh  161,  174;  Christian  v.  Cabell, 
22  Gratt.  82;  Hendricks  v.  Gillespie,  25 
Gratt.  181;  Clark  v.  Hutzler,  96  Va. 
73,  30  S.  E.  469;  Matney  v.  Ratcliff,  96 
Va.  231,  31  S.  E.  512." 

In  Jackson  v.  Ligon,  3  Leigh  161, 
174,  Judge  Carr  says:  "It  is  a  princi- 
ple laid  down  in  many  cases  in  equity, 
.that  an   unwilling  purchaser  shall   not 


be  compelled  to  take  a  title  with  a 
cloud  upon  it;  and  that  principle  is  as^ 
suredly  strengthened  here,  where  the 
party  has  contracted  for  a  good  and 
lawful  right." 

In  Hendricks  v.  Gillespie,  25  Gratt. 
181,  Judge  Anderson  says:  "A  court 
of  equity  is  anxious  to  protect  a  pur* 
chaser,  and  give  to  him  reasonable  se- 
curity for  his  title;  not  compelling  him 
to  take  a  title,  not  knowing  whether 
it  is  good  or  bad,  *  *  *  for  it 
would  be  an  extraordinary  proceeding 
for  a  court  of  equity  to  compel  a  pur- 
chaser to  take  an  estate  which  it  can 
not  warrant  to  him.  It  has,  therefore, 
become  a  settled  and  invariable  rule» 
that  a  purchaser  shall  not  be  compelled 
to  accept  a  doubtful  title.  Nor  will  he 
be  forced  to   take  an   equitable   title.** 

"A  vendor,  in  the  absence  of  any 
stipulation  to  the  contrary,  is  bound 
to  make  a  good  title,  free  from  encum- 
brance of  every  description  which  may 
embarrass  the  full  and  quiet  enjoy- 
ment of  the  premises  by  the  purchaser. 
Garnett  v.  Macon,  6  Call  308,  360,  Fed., 
Cas.  5,245;  Jackson  v.  Ligon,  3  Leigh 
161;  Hendricks  v.  Gillespie,  25  Gratt. 
181,  193,  194;  2  Minor's  Inst.  (4th 
Ed.),  876."  McAllister  v.  Harman,  101 
Va.  17,  25,  42  S.  E.  920. 

A  court  of  equity  will  not  sustain  a 
bill  by  A.  against  M.,  for  a  specific  ex- 
ecution of  the  agreement,  until  A.  has 
established  his  title  against  C.  at  law. 
And  though  A.  make  C.  a  party  to  the 
bill,  for  the  purpose  of  settling  the  ti- 
tle, the  court  will  not  decide  upon  it. 
Carrington  v.  Otis,  4  Gratt.  235. 

Equity  will  not  require  a  vendee, 
who  has  purchased  by  writing  requir- 
ing deed  of  general  warranty,  to  pay 
all  the  purchase  money,  when  a  part 
of  the  land  sold  is  claimed  by  others, 
and  the  title  thereto  is  defective.  If 
the  purchaser  can  show  clearly  that 
the  title  is  defective,  equity  will  not 
require  him  to  pay  the  purchase  money 
until  such  defect  is  removed,  or  a 
proper    abatement    is    decreed,    if    the 
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vendee  insists  on  having  as  much  as 
he  can  have  under  good  title.  Heav- 
ner  v.  Morgan,  30  W.  Va.  335,  4  S.  E* 
406,   8  Am.   St.   Rep.   55. 

Supposed  Defect  in  Title.— A  pur- 
chaser entitled  to  a  good  title  need  not 
pay  the  purchase  money  until  he  gets 
a  good  title,  and  his  right  to  compel 
specific  performance  will  not  be  de- 
feated by  his  declining  to  receive'  a 
deed  and  pay  the  purchase  money,  un- 
less indemnified  against  a  supposed  de- 
fect in  the  title,  plausible  enough  to 
cause  a  prudent  man  to  hesitate, 
though  turning  out  to  constitute  no 
defect.  Watson  v.  Coast,  35  W.  Va. 
463,  14  S.  E.  249;  Clark  v.  Gordon,  35 
W.   Va.   735,   14    S.   E.   255. 

Ability  to  Make  Title  Must  Be  Un- 
objectionable.—  Specific  performance 
of  a  contract  to  sell  land  will  not  be 
decreed  in  favor  of  the  vendor  unless 
his  ability  to  make  a  title  be  unques- 
tionable. Griflfin  v.  Cunningham.  19 
Gratt.  571;  Spencer  v.  Sandusky,  46 
W.  Va.  582,  33  S.  E.  221,  222. 
•  Thus,  where  executors  sold  a  house 
and  lot,  the  testator's  title  to  five- 
sixths  being  clear,  but  for  the  other 
sixth  of  which  no  deed  could  be  found 
either  in  the  clerk's  office  or  among 
the  testator's  papers,  and  the  former 
owner  being  dead,  her  husband  testi- 
fied that  she  did  make  a  deed  of  it, 
but  there  was  doubt  whether  he  was 
not  mistaken  as  to  the  property  con- 
veyed, the  purchaser  was  not  required 
to  complete  the  purchase.  Griffin  v. 
Cunningham,  19  Gratt.  571 ;  Garnett  v. 
Macon,  6  Call  308,  Fed.  Cas.  No.  5,245. 

Improbability  That  Outstanding 
Claims  Will  Be  Enforced.— "To  the  ar- 
gument, that  it  is  improbable  that  these 
outstanding  claims  will  ever  be  en- 
forced, I  reply  in  the  language  of  Lord 
Chancellor  Sugden:  'If  any  person 
has  an  interest  in,  or  a  claim  upon 
the  estate,  wh'ch  he  may  enforce,  a 
purchaser  can  not  be  compelled  to  take 
the  estate,  however  improbable  it  may 
be  that  the  right  will  be  enforced.'     1 


Sugd.  Vend.,  top,  p.  590,  ch.  10,  §  3, 
art.  24."  Hendricks  v.  Gillespie,  25 
Gratt.  181,  200. 

In  Hendricks  v.  Gillespie,  25  Gratt. 
181,  there  were  numerous  judgments 
against  a  previous  owner  of  the  land, 
docketed  before  he  conveyed  it  in  1859; 
and  it  did  not  appear  that  they  had 
been  satisfied  or  released.  Though  it 
may  be  improbable  that  the  lien  of 
these  judgments  may  be  enforced 
against  the  land,  the  purchaser  will  not 
be  compelled  to  take  the  title. 

Rule  in  Garnett  v.  Macon.— The 
considerations  which  will  control  a 
court  of  equity  when  asked  by  a  vendor 
to  decree  specific  performance  of  a 
contract  for  the  purchase  of  lands,  are 
well  stated  by  Chief  Justice  Marshall 
in  Garnett  v.  Macon,  6  Call  308,  as 
follows:  "Both  on  principle  and  au- 
thority, I  think  it  is  very  clear  that  a 
specific  performance  will  not  be  de- 
creed on  the  application  of  a  vendor, 
unless  his  ability  to  make  such  a  title 
as  he  agreed  to  make  be  unquestiona- 
ble. In  a  contract  for  the  purchase  of 
a  fee  simple  estate,  if  no  incumbrance 
be  communicated  to  the  purchaser,  or 
be  known  to  him  to  exist,  he  must 
suppose  himself  to  purchase  an  unin- 
cumbered estate,  and  a  court  of  equity 
will  not  interpose  its  extraordinary 
power  of  compelling  a  specific  execu- 
tion of  the  contract  unless  the  person 
demanding  it  can  himself  do  all  that 
is  incumbent  on  him  to  do.  The  ob- 
jection is  not  entirely  confined  to  cases 
of  doubtful  title.  It  applies  to  the  in- 
cumbrances of  every  description  which 
may  in  any  manner  embarrass  the  pur- 
chaser in  the  full  and  quiet  enjoyment 
of  his  purchase.  See  Clark  v.  Hutzler, 
96  Va.  76,  30  S.  E.  469,  470."  Sloan  v. 
Rose,  101  Va.  151,  155,  43  S.  E  329; 
Clark  V.  Hutzler,  96  Va.  73,  30 
S.  E.  469,  citing  Bryan  v.  LoflFtus, 
1  Rob.  12,  13;  Christian  v.  Cabell,  22 
Gratt.  82.  This  language  has  also  been 
quoted  with  approval  in  Kenny  f^. 
Hoffman,  31   Gratt.  442;   Hendricks  v. 
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Gillespie,  25  Gratt.  181,  193;  Christian 
V.  Cabell,  22  Gratt.  82. 

(2)  Marketable  Title  Defined. 

In  22  Am.  &  Eng.  Ency.  Law  948, 
under  the  head  of  "Specific  Perform- 
ance," the  law  is  stated:  "The  vendor 
must  be  ready  and  able  to  convey  a 
marketable  title — which  has  been  de- 
fined to  be  'a  title  that  is  free  from 
reasonable  doubt' — to  all  the  land 
which  he  has  bound  himself  to  sell. 
He  must  be  ready  to  convey  all  he 
has  agreed  to  convey."  Quoted  in 
Morrison  v.  Waggy,  43  W.  Va.  405, 
27   S.   E.   314,  316. 

(3)  Doubt  as  to  Title  Must  Be  Rea- 
sonable. 

Before  the  purchaser  can  success- 
fully resist  performance  on  his  part  on 
the  ground  of  defect  of  title,  there 
must  be  at  least  a  reasonable  doubt  of 
the  vendor's  title — such  as  affects  its 
value,  and  interferes  with  its  sale  to 
a  reasonable  purchaser,  rendering  it 
unmarketable.  Morrison  v.  Waggy,  43 
W.  Va.  405,  27  S.  E.  314,  316. 

"Before  a  purchaser  who  accepts  a 
deed  conveying  legal  title  can  resist 
the  payment  of  the  purchase  money, 
he  must  show  clearly  that  the  title  is 
defective.  He  can  not  stand  off  and 
suggest  doubts,  raise  shadows  or  pos- 
sibilities of  defects  of  title,  and  com- 
pel the  grantor  to  clear  them  up.  He 
must  show  defect  of  title  himself." 
Bennett  v.  Pierce,  50  W.  Va.  604,  607, 
40   S.    E.   395. 

In  case  of  a  suit  in  equity  to  en- 
force specific  performance  of  an  ex- 
ecutory contract,  if  the  title  of  the 
vendor  is  questioned  on  reasonable 
ground,  the  vendor  must  show  good 
title;  but  in  a  suit  to  enforce  a  lien  re- 
served in  a  deed  conveying  the  land  for 
purchase  money,  the  purchaser  must 
clearly  show  actual  defect  of  title,  or 
a  suit  pending  or  threatened  involv- 
ing it,  and  the  ground  on  which  the 
cloud  rests.  Bennett  v.  Pierce,  50  W. 
Va.  604,  40  S.  E.  395. 

"In    all     these    cases,    the    question 


seems  to  have  been,  not  what  was  the 
actual  fact,  but  was  there  reasonable 
doubt  about  it;  and  in  such  cases,  spe- 
cific performance  was  not  enforced.  I 
would  not  hold  that  in  a  case  where 
such  doubt  appears  to  be  frivolous, 
or  is  set  up  as  a  mere  pretext,  when 
upon  examination,  there  appears  to  be 
no  foundation  for  such  doubt,  the  con- 
tract would  not  be  enforced;  but  only 
in  a  case  of  reasonable  doubt  either 
as  to  law  or  fact;  and  in  this,  I  think, 
I  am  fully  supported  by  all  the  author- 
ities upon  the  subject."  Griffin  v.  Cun- 
ningham, 19  Gratt.  571,  588. 

"It  is  well  settled  that  a  court  of 
equity  will  not  decree  the  specific  ex- 
ecution of  a  contract  on  the  applica- 
tion of  the  vendor  if  there  be  any  rea- 
sonable doubt  as  to  his  ability  to  make 
such  title  as  he  contracted  to  make." 
Matney  v,  Ratliff,  96  Va.  231,  31  S.  E. 
512. 

(4)  Distinction  between  Executory  and 
Executed  Contracts. 

"A  mass  of  authority  is  cited  to 
show  that  a  purchaser  will  not  be  com- 
pelled to  take  a  doubtful  title;  but 
that  authority  applies  to  executory 
contracts,  not  where  a  deed  has  been 
accepted  passing  legal  title.  There  a 
different  law  applies,  as  shown  in 
Spencer  v.  Sandusky,  46  W.  Va.  582. 
and  Bennett  v.  Pierce,  45  W.  Va.  654. 
Where  a  deed  has  mi  accepted,  the 
purchaser  can  not  refuse  to  pay  pur- 
chase money,  unless  his  grantor  is  in- 
solvent, or  the  title  is  proven  to  be 
bad,  or  a  suit  endangering  it  is  actu- 
ally pending  or  threatened,  and  in  the 
last  case  the  grounds  of  suit  must  be 
given,  and  they  must  be  such  as  ought 
to  cause  a  reasonable  man  to  fear  loss 
of  his  land.  McClaugherty  v.  Croft. 
43  W.  Va.  270,  27  S.  E.  246."  Jackson 
V.  Land  Association,  51  W.  Va.  482, 
492,  41  S.  E.  920. 

(5)  Distinction  between  Admitted  and 
Contested  Charge. 

"There  is  certainly  a  difference  be- 
tween a  defined  and  admitted  charge. 
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to  which  the  purchase  money  may  by 
consent  be  applied  when  it  becomes 
doe,  and  a  contested  charge^  which  will 
involve  the  purchaser,  in  an  intricate 
and  tedious  lawsuit  of  uncertain  dura- 
tion." Per  Chief  Justice  Marshall. 
Garnett  v.  Macon,  2  Brock.  186,  6  Call 
308,  Fed.  Cas.  6,246,  approved  in  Chris- 
tian V.  Cabell,  22  Gratt.  82. 

(6)  Rejection  by  Advice  of  Counsel- 
By  Terms  of  Sale  Vendee  May  Ex- 
amine Title. 

Where  the  contract  left  it  to  the 
purchaser  to  determine  for  himself  the 
matter  of  title,  if,  on  examination,  he 
was  not  in  good  faith  satisfied  with 
the  title,  he  was  not  to  be  bound.  The 
bargain  was  at  end.  His  counsel  made 
the  examination  and  advised  against 
the  title,  and  acting  on  that  advice  he 
declined  the  purchase,  and  the  court 
below,  in  the  reasons  given  for  its  de- 
cree, in  effect  sanctions  the  advice 
given.  Averett  v.  Lipscombe,  76  Va. 
404,  408. 

By  Termq  of  Sale  Vendee  May  Ex- 
amine Title. — Wherfe,  by  the  terms  of 
a  sale,  provision  is  made  by  which  the 
purchaser  may  examine  the  title,  and, 
if  not  satisfied,  may  refuse  it,  the 
vendor  has  no  right  to  a  specific  per- 
formance, even  though  the  court  of  ap- 
peals pronounces  the  title  good,  if  the 
vendee  in  good  faith  is  not  satisfied 
with  it.  Averett  v.  Lipscombe,  76  Va. 
404. 

(7)  Concealment  or  Misrepresentation. 
But  a  vendor  who  knowingly  con- 
ceals or  misrepresents  the  state  of  his 
title,  as  to  defects  therein  or  incum- 
brances against  the  same,  will  not  be 
granted  specific  performance  of  his 
contract,  even  though  after  suit 
brought,  such  defects  are  cured  and 
such  incumbrance  removed,  if  at  the 
time  of  the  hearing  the  vendee  objects 
thereto,  and  asks  to  be  relieved  from 
such  contract.  Spencer  v.  Sandusky, 
46  W.  Va.  582,  33  S.  E.  221.  A  pur- 
chaser of  land  who  buys  with  a  view 
of    immediately    removing    his    family 


to  it,  and  is  assured  it  is  free  from  in- 
cumbrances except  one  deed  of  trust 
to  secure  a  specific  debt,  but  who  soon 
after  the  purchase  ascertains  that  it  is 
covered  by  several  deeds  of  trust,  and 
by  a  number  of  judgments  against  a 
prior  owner  of  unascertained  amounts, 
is  well  justified  in  refusing  to  carry 
out  the  contract;  and  specific  perform- 
ance will  not  be  enforced  against  him, 
though  in  a  suit  brought  by  the  vendor, 
after  two  years  he  has  paid  the  liens 
ascertained,  and  they  may  be  paid  out 
of  the  purchase  money.  Kinny  v.  Hoff- 
man, 1  Va.  Dec.  361. 

Reduction  of  Quantity  of  Land.— In 
Spoor  V,  Tilson,  100  Va.  516,  42  S.  E. 
293,  a  vendee  of  real  estate  purchased 
under  a  written  contract,  stipulating 
for  a  deed  with  covenants  of  special 
warranty  as  to  an  interlock  mentioned, 
and  expressly  assuming  the  burden  of 
any  litigation  that  might  arise  with  re- 
spect to  it.  He  entered  into  posses- 
sion, and  began  to  fell  timber  when 
he  was  enjoined  at  the  instance  of  the 
claimant  of  the  interlock,  but  an  op- 
portunity was  offered  him  of  perfect- 
ing his  title  and  testing  the  right  by 
an  action  of  ejectment.  He  tendered 
to  his  vendor  a  deed  to  be  signed  in 
order  to  perfect  his  title,  but  the 
vendor  declined  to  sign  because  the 
deed  conveyed  more  land  than  was 
called  for  by  the  contract,  and  also 
because  the  vendee  did  not  tender  the 
purchase  money,  all  of  which  was  then 
due.  Failing  to  perfect  his  title,  the 
injunction  was  made  perpetual.  The 
vendor  then  sued  for  specific  perfo.-m- 
ance.  The  vendee  resisted  on  the 
ground  of  the  failure  of  the  vendor  to 
convey  on  request,  and  also  because, 
as  alleged,  the  vendor  had  caused  the 
quantity  of  land  charged  to  him  to  be 
reduced  on  the  land  books.  The  ac- 
tion of  the  commissioner  of  the  reve- 
nue in  reducing  the  quantity  of  the 
land  on  his  books  was  a  mistake,  was 
unauthorized  by  the  vendor,  but  in  no 
wise    induced    the    sale,    or    influenced 
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the  result  of  the  injunction  suit  in  any 
degree.  No  false  representations  were 
made  by  the  vendor  as  to  the  inter- 
lock. Held,  the  vendor  is  entitled  to 
a  decree  for  specific  performance. 
(8)  Contract  to  Sell  by  "Good  and 
Sufficient  Deed." 

Where  complainant  contracted  to 
sell  to  defendant  certain  land  by  "good 
and  sufficient  deed,"  and  it  appears 
that  he  had  no  title  to  the  property, 
but  only  an  equitable  rights  against 
which  there  were  a  large  number  of 
judgment  liens,  specific  performance 
of  the  contract  will  not  be  granted, 
since  defendant  can  not  be  compelled 
to  accept  such  a  title.  Newberry  v. 
French,  98  Va.  479,  36  S.  E.  619.  See 
Booten  v.  Scheffer,  21  Gratt.  474,  494. 

M.  conveys  a  house  and  lot  to  W.  in 
trust  for  B.  for  life,  remainder  to  her 
children.  On  the  30th  of  June,  1870, 
B.  contracts  in  writing  with  C.  to  sell 
to  him  the  property  for  $10,000,  on 
the  terms  of  $2,000  when  he  received 
a  good  deed  for  the  property,  and  the 
balance  in  five  years'  equal  annual 
payments;  possession  to  be  delivered 
on  the  15th  of  July,  B.  to  procure  the 
approval  of  the  contract  by  the  proper 
court  without  cost  to  C.  On  the  9th 
of  July,  W.  files  his  bill  against  B.  and 
her  children,  to  have  the  contract  ap- 
proved, and  by  a  decree  on  the  same 
day  the  contract  is  approved,  and  W. 
is  directed  to  convey  the  house  and 
lot,  to  C.  with  special  warranty.  On 
the  same  day,  W.  executes  the  deed, 
and  hands  it  to  C,  who  in  a  few  days 
writes  to  W.,  stating  various  objec- 
tions to  the  title,  and  saying  he  can 
not  have  anything  to  do  with  the  prop- 
erty in  the  state  of  the  title.  On  the 
15th  of  July,  W.  tenders  C.  possession, 
saying,  any  objections  which  may  be 
made  to  the  title  are  erroneous  or  im- 
aginary. And  thereupon  C.  refuses  to 
take  possession,  and  renounces  the  con- 
tract. Held,  the  undertaking  to  make 
**a  good  deed"  is  not  confined  to  the 
form  of  the  deed,  but  incl-.des  a  good 


title.     Christian  v.  Cabell,  22  Gratt,  82. 

(9)  Contract  to  Convey  Clear  Title. 

A  contract  for  the  sale  of  land  which 
provides  that  the  vendor  shall  convey 
to  the  purchaser  a  clear  title,  entitles 
the  purchaser  to  a  conveyance  of  the 
land  with  general  warranty  and  free 
from  incumbrances.  Kenny  v.  Hoffman, 
31  Gratt.  442;  S.  C,  1  Va.  Dec.  361. 

(10)  Public  Sales. 

In  General. — Upon  a  sale  of  real  es- 
tate, whether  at  public  or  private  sale, 
where  nothing  is  said  about  the  title, 
the  purchaser  is  entitled  to  have  a  clear 
title  with  covenants  of  general  war- 
ranty. But  where  the  sale  is  of  such 
a  character,  and  made  under  such  cir- 
cumstances, as  fully  and  sufficiently  to 
make  known  to  the  purchaser  the  ex- 
act nature  of  the  title  he  is  to  expect; 
as  where  the  sale  is  made  avowedly 
by  an  executor  under  the  provisions 
of  the  will,  or  by  a  sheriff  or  com- 
missioner under  an  order  of  the  court, 
he  can  of  course  only  demand  such  ti- 
tle as  was  in  contemplation  of  the  par- 
ties when  the  sale  was  made.  Goddin 
V,  Vaughn,  14  Gratt.  102. 

In  Fleming  v.  Holt,  12  W.  Va.  143, 
162,  it  was  said:  "A  purchaser  at  a 
pub4ic  sale  of  land,  made  by  a  trustee, 
must  look  to  the  title  of  the  grantor 
of  the  land;  and  he  is  entitled  only  to 
a  deed  with  special  warranty  of  title. 
He  can  not  look  to  the  trustee  for  a 
good  title,  for  in  making  the  sale  he 
is  but  an  agent;  he  can  not  look  to 
the  creditor,  for  he  sells  nothing,  and 
is  merely  to  receive  the  proceeds  of 
the  sale.  To  such  a  sale  the  principle 
of  caveat  emptor  applies.  See  Peter- 
mans  V.  Laws,  6  Leigh  523,  529;  Saun- 
ders V.  Pate,  4  Rand.  8;  Sutton  v. 
Sutton,  7  Gratt.  234,  237;  Findlay  v. 
Toncray,  2  Rob.  374;  Rowles  on  Cove- 
nants, p.  418;  Goddin  v.  Vaughn,  14 
Gratt.  102,  117." 

Judicial  Sales. — Specific  performance 
can  not  be  resisted  because  of  the  ina- 
bility of  the  vendor  to  make  a  good 
title,  where  the  sale  is  a  judicial  sale. 


604 


Specific  Performance 


McAlister  v.  Harman,  101  Va.  17,  42  S. 
E.  920. 

M.  conveys  a  house  and  lot  to  W. 
in  trust  for  B.  for  life,  remainder  to 
her  children.  On  the  30th  of  June, 
1870,  B.  contracts  in  writing  with  C. 
to  sell  to  him  the  property  for  $10,000, 
on  the  terms  of  $2,000  when  he  re- 
ceived a  good  deed  for  the  property, 
and  the  balance  in  five  years'  equal 
annual  payments;  possession  to  be  de- 
livered on  the  15th  of  July,  B.  to  pro- 
cure the  approval  of  the  contract  by 
the  proper  court  without  costs  to  C. 
On  the  9th  of  July,  W.  files  his  bill 
against  B.  and  her  children,  to  have 
the  contract  approved,  and  by  a  de- 
cree on  the  same  day  the  contract  is 
approved,  and  W.  is  directed  to  con- 
vey the  house  and  lot  to  C.  with  spe- 
cial warranty.  On  the  same  day,  W. 
executes  the  deed,  and  hands  it  to  C, 
who  in  a  few  days  writes  to  W.,  stat- 
ing various  objections  to  the  title,  and 
saying  he  can  not  have  anything  to  do 
with  the  property  in  the  state  of  the 
title.  On  the  15th  of  July,  W.  tenders 
C.  possession,  saying,  any  objections 
which  may  be  made  to  the  title  are 
erroneous  or  imaginary.  And  there- 
upon C.  refuses  to  take  possession, 
and  renounces  the  contract.  Held,  this 
was  a  private,  and  not  a  judicial  sale, 
and  C.  is  not  concluded  by  the  decree 
from  making  objection  to  the  title. 
Christian  v.  Cabell,  22  Gratt.  82. 

Auction  Sales.  —  By  advertisement 
signed  by  all  three,  the  real  estate  is 
offered  for  sale.  Before  auctioneer 
commenced,  he  announced  that  any 
purchaser  should  have  right  to  exam- 
ine the  title,  and  if  he  was  not  satis- 
fied with  it,  he  should  not  be  required 
to  comply  with  the^  terms  of  the  sale. 
As  soon  as  he  had  knocked  off  the 
property  to  purchaser,  auctioneer  made 
a  memorandum  in  writing  of  the  con- 
tract and  signed  it,  but  omitted  the 
stipulation  announced  as  a  condition. 
Purchaser,  however,  had  relied  on  the 
announcement,  and  at  once  employed 


counsel  to  examine  the  title,  who  re- 
ported that  he  could  not  recommend 
it.  Therefore  purchaser  refused  to 
complete  the  purchase.  In  suit  by 
trustee,  husband  and  wife  to  enforce 
specific  performance,  held;  vendors 
can  make  good  title;  yet  purchaser  is 
not  compellable  to  take  the  property, 
and  specific  performance  will  not  be 
decreed.  The  parties  themselves  had 
stipulated  that  in  a  given  event,  the 
agreement  should  be  void — and  that 
event  came  to  pass.  Averett  v.  Lips- 
combe,  76  Va.  404. 
(11)  Contracts  of  Hazard. 

Where  the  vendee  agrees  to  take 
such  title  to  the  land  as  the  vendor 
has,  it  is  immaterial  whether  this  title 
is  good  or  not;  it  is  all  that  the  parties 
contracted  for.  Tavenner  v.  Barrett, 
21  W.  Va.  656,  683. 

The  court,  in  Broyles  v.  Bee,  18  W. 
Va.  514,  520,  says:  "It  is  true,  as  they 
claim,  that  a  contract  to  sell  a  fee 
simple  estate  implies  in  the  absence 
of  an  express  stipulation  to  the  con- 
trary, that  the  estate  is  unincumbered, 
and  that  the  vendor  has  good  title,  and 
that  there  are  no  incumbrances  on  the 
land,  that  may  in  any  manner  embar- 
rass the  purchaser  in  the  full  and  quiet 
enjoyment  of  his  purchase.  Christian 
7'.  Cabell,  22  Gratt.  82;  Garnett  v. 
Macon,  6  Call  309.  But  if  the  vendor 
does  not  affect  to  have  a  perfect  title, 
and  expressly  sells  such  as  he  has  with 
special  warranty,  he  is  entitled  to  spe- 
cific execution  without  being  first  re- 
quired to  show  a  clear  title.  Bailey  v, 
James,  11  Gratt  468;  Goddin  r. 
Vaughn,  14  Gratt.  102.  124;  Vail  v. 
Nelson,  4  Rand.  478;  Sutton  v.  Sutton, 
7  Gratt.  234."  Christian  v,  Cabell,  22 
Gratt.  82. 

Where  a  party,  by  his  title  bond, 
covenants  to  sell  a  tract  of  land  with 
general  warranty,  describing  it  as  con- 
taining a  certain  number  of  acres,  and 
the  vendee  executes  to  him  his  bonds 
for  the  purchase  money,  one  of  which 
is  assigned  to  a  third  party,  and  it  is 
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subsequently  ascertained  that  there  is 
a  material  deficiency  in  the  quantity  of 
land,  and  it  further  appears  that  the 
vendor  is  insolvent,  a  court  of  equity 
will  not  require  such  vendee  to  com- 
plete his  purchase  by  paying  his  said 
single  bill,  and  to  rely  upon  the  haz- 
ard of  recovering  the  money  so  paid 
from  his  insolvent  vendor.  Heavner 
V.  Morgan,  41  W.  Va.  428,  23  S.  E. 
874. 

If  C.  agrees  to  pay  L.  a  sum  of 
money  or  to  convey  to  him  certain 
lands  upon  L.'s  making  him  a  deed  for 
all  his  right  to  an  estate,  the  value 
whereof  is  unascertained,  but  supposed 
to  exceed  the  value  of  the  considera- 
tion contracted  to  be  given  by  C;  and 
L.  makes  the  deed;  it  seems  that  C. 
has  not  a  right,  on  the  ground  of  a 
supposed  deficiency  in  the  value  of  the 
estate,  to  withhold  performance  on  his 
part,  until  L.  shall  give  him  an  assur- 
ance to  make  good  such  deficiency; 
but  is  bound  to  immediate  perform- 
ance; and  when  the  value  of  the  es- 
tate is  finally  ascertained,  may  have 
such  remedy  for  the  deficiency  as  shall 
be  equitable.  Long  v.  Colston,  1  Hen. 
&  M.  110. 

"More  or  Less."  — See  the  title 
VENDOR   AND  PURCHASER. 

Where  the  contract  is  for  the  sale 
of  land  as  containing  so  many  acres 
more  or  less,  the  sale  is  in  gross  and 
not  by  the  acre,  and  the  vendor  is  en- 
titled to  specific  performance  as  against 
the  vendees,  with  abatement  of  the 
purchase  money  at  contract  price  for 
the  land  lost.  Karris  v.  Hughes,  89 
Va.  930,  17  S.  E.  518;  Morgan  v.  Brast, 
34  W.  Va.   332,   12   S.   E.   710. 

(12)   Incumbrances, 
aa.  In  General. 

The  objections  which  a  purchaser 
may  make  are  not  entirely  confined  to 
a  doubtful  title.  It  applies  to  incum- 
brances of  every  description  which 
may  in  any  manner  embarrass  the  pur- 
chaser in  the  full  and  quiet  enjoyment 


of  his   purchase.     Christian  v.    Cabell, 
22    Gratt.   82. 

Judge  Staples  said,  in  delivering  the 
opinion  in  Christian  v.  Cabell,  22  Gratt. 
82,  in  which  the  whole  court  concurred: 
**I  have  seen  no  case  in  which  it  has 
been  held,  that  a  purchaser  has  been 
required  to  wait  the  institution  of  a 
suit  and  the  settlement  of  contested 
accounts  between  third  persons  to  af- 
ford the  vendor  an  opportunity  of  re- 
moving incumbrances  and  perfecting 
his  title."  Cited  in  Kenny  v.  Hoffman, 
31  Gratt.  442,  452;  S.  C,  1  Va.  Dec. 
361. 

Contract  to  Convey  by  Unincum- 
bered Title.— Where  the  defendant  con- 
tracted to  convey  land  by  an  unincum- 
bered title,  which  condition  the  plain- 
tiff has  not  waived,  and  the  land  is  so 
incumbered  with  other  property  that 
it  is  impossible  for  the  defendant  to 
comply  with  the  condition,  specific  per- 
formance should  not  be  decreed.  Hud- 
son I'.  Max  Meadows  Land,  etc.,  Co., 
99  Va.  537,  39  S.  E.  215. 
bb.  Incumbrances  Dischargeable  Out 
of  Purchase  Money. 

On  the  other  hand,  a  mere  encum- 
brance on  real  estate  is  not  sufficient 
to  bar  a  suit  for  specific  performance, 
either  by  the  vendor  or  vendee,  if  the 
encumbrance  may  be  readily  removed 
without  injury  to  either  party  by  the 
application  of  the  purchase  money. 
Hudson  V,  Max  Meadows  Land,  etc., 
Co.,  97   Va.   341,   33   S.   E.   586. 

There  is  a  difference  between  a  de- 
fined and  admitted  charge,  to  which 
the  purchase  money  may,  by  consent, 
be  applied  when  it  becomes  due,  and 
a  contested  charge,  which  will  involve 
the  purchaser  in  an  intricate  and  tedi- 
ous lawsuit  of  uncertain  duration. 
Christian  v.   Cabell,  22   Gratt.   82. 

Liens  Greater  than  Purchase  Money. 
— "There  is,  however,  a  further  and 
more  insuperable  difficulty  in  the  way 
of  the  relief  sought  in  this  case.  One 
of  the  terms  of  the  alleged  agreement 
was  that  the  defendant  company  should 
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make  a  clear  and  unencumbered  title 
to  the  land  exchanged  by  it.  The 
complainant  has  not  only  never  waived 
this  condition,  but  insists  upon  its  per- 
formance. The  record  shows  that 
there  are  numerous  liens  aggregating 
many  thousand  dollars  resting  upon 
the  several  parcels  of  land  belonging 
to  the  defendant  company  including  the 
tract  involved  in  this  controversy.  It 
further  shows  that  the  liens  resting 
upon  the  land  in  question,  as  to  which 
there  is  no  exception,  amount  to  more 
than  the  alleged  purchase  price."  Hud- 
son V.  Max  Meadows  Land,  etc.,  Co., 
99  Va.  537,  540,  39  S.  E.  215. 

Taxes  on  Land  Unpaid. — As  a  vendee 
of  the  land  has  the  right  to  apply  his 
purchase  money  towards  the  payment 
of  taxes  on  the  land,  the  fact  that  the 
taxes  for  the  current  year  in  which 
the  property  is  sold  have  not  been 
paid,  is  not  a  valid  objection  to  the 
title.  Clark  v.  Hutzler,  96  Va.  73,  30 
S.   E.  469. 

cc.  Liens  on  Land  by  Judgment,  Mort- 
gage and  Deed  of  Trust. 

Where  the  written  contract  contains 
a  stipulation  binding  the  vendor  to  con- 
vey the  property  by  a  good  and  suffi- 
cient deed  in  fee  simple  with  general 
warranty,  in  other  words,  an  unencum- 
bered title,  but  it  appears  by  a  report 
of  the  commissioner  that  there  are  sub- 
sisting liens  upon  the  property  con- 
s-sting of  judgments  and  deeds  of  trust, 
and  it  is  impossible  to  form  any  idea 
as  to  the  amount  of  these  liabilities,  a 
decree  for  a  specific  performance  will 
be  denied.  Booten  v,  Scheffer,  21 
Gratt.  474. 

A  purchaser  of  land  buys  with  a  view 
of  immediately  removing  his  family  to 
it,  and  is  assured  it  is  free  from  in- 
cumbrances except  one  deed  of  trust 
to  secure  a  specific  debt.  Soon  after 
the  purchase  he  ascertains  it  is  covered 
by  several  deeds  of  trust,  and  by  a 
number  of  judgments  against  a  prior 
owner,  of  unascertained  amounts.  Held, 
he  is  well  justified  in  refusing  to  carry 


out  the  contract;  and  specific  perform- 
ance will  not  be  enforced  against  him, 
though  in  a  suit  brought  by  the  vendor, 
after  two  years  he  has  had  the  liens 
ascertained,  and  they  may  be  paid  out 
of  the  purchase  money.  Kenny  v.  Hoff- 
man, 31  Gratt.  442;  S.  C,  1  Va.  Dec. 
361. 

Mortgage  Executed  in  Foreign 
Country.— M.  agrees  to  sell  R.  822  acres 
of  land,  for  5,754  dollars,  and  the  par- 
ties covenant,  that  as  the  sufficiency 
of  M.'s  title  is  not  certain,  M.  shall 
procure  his  brother  to  join  him  in  the 
conveyance  with  general  warranty  to 
R.  which  is  done  accordingly;  the  822 
acres  is  parcel  of  a  large  tract  of 
13,500  acres,  which  was  purchased  of 
P.  in  London,  in  1803,  and  then  mort- 
gaged to  secure  the  purchase  money 
£3,375  sterling;  this  mortgage  has 
never  been  recorded  in  Virginia,  and 
there  is  strong  reason  to  believe  the 
debt  thereby  secured  fully  paid,  but 
no  release  of  it  has  been  obtained. 
Held,  this  mortgage  is  no  valid  objec- 
tion to  a  decree  for  M.  against  R.  for 
a  balance  of  the  purchase  money  of  the 
822  acres  of  land..  Richards  v.  Mercer, 
1  Leigh  125. 

Mortgage  on  Land  Not  Known  to 
Have  Been  Paid. — A  being  .the  owner 
of  13,500  acres  of  land,  sold  822  acres, 
parcel  thereof,  to  B,  and  there  being 
some  doubt  of  A's  title,  his  brother 
joined  him  in  the  conveyance,  with 
covenants  of  general  warranty.  The 
whole  tract  had  been  formerly  pur- 
chased of  a  person  in  London,  and  a 
mortgage  given  on  the  land  for  the 
purchase  money,  which  had  never  been 
recorded  in  this  state,  and  had  never 
been  released,  though  there  were  strong 
reasons  for  believing  the  whole  of  the 
mortgage  debt  paid.  Held,  this  con- 
stituted no  valid  objection  to  a  decree 
in  favor  of  A  against  B  for  the  bal- 
ance of  the  purchase  of  the  822  acres 
of  land.  Richards  v.  Mercer,  1  Leigh 
125. 

Unsatisfied  Judgments.  —  Where  the 
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claimant  has  not  a  legal  but  only  an 
equitable  title  to  the  land,  and  large 
number  of  unsatisfied  judgments  rest 
on  the  property,  specific  performance 
will  be  denied.  Newberry  v.  French, 
98  Va.  479,  36  S.  E.  519. 
dd.  Land  Subject  to  Life  Maintenance. 

Where  the  land  is  subject  to  a  life 
maintenance  in  favor  of  a  third  party, 
that  is  no  impediment  to  a  specific 
performance  of  a  contract  of  sale  with 
general  warranty,  if  the  purchaser  will 
accept  a  conveyance  with  such  war- 
ranty, and  rely  upon  it  for  indemnity 
against  such  incumbrance.  Bates  v, 
Swiger,  40  W.  Va.  420,  21  S.  E.  874. 
cc.  Dower. 

See  the  title  DOWER,  vol.  4,  p.  782. 

"Scribner  on  Dower  (voL  S,  p.  5,  §  4) 
says:  *So,  where  a  party  has  con- 
tracted to  convey  lands  with  covenants 
of  general  warranty  or  against  incum- 
brances, an  existing  right  of  dower,  al- 
though inchoate,  will  constitute  a  good 
defense  to  a  proceeding  on  the  part 
of  the  vendor  for  a  specific  perform- 
ance of  the  contract,  unless  the  vendee 
has  waived  his  right  to  object  to  the 
title.  The  rule  is  the  same  where  the 
vendor  institutes  an  action  at  law 
against  the  purchaser  to  recover  dam- 
ages for  nonperformance  of  the  con- 
tract.'" Thorn  v,  Sprouse,  39  W.  Va. 
706,  20  S.  E.  676,  680.  See  Broyles  v. 
Bee,  18  W.  Va.  514,  520. 

Waterman  on  Specific  Perfomumce, 
on  page  544,  propounds  the  law  as  fol- 
lows: "When  a  vendor  agrees  to  con- 
vey land  free  of  incumbrances,  his 
liability  to  procure  the  release  of  an 
outstanding  inchoate  right  of  dower  is 
a  breach  of  the  contract."  Quoted  in 
Thorn  v.  Sprouse,  39  W.  Va.  706,  20 
S.  E.  676,  680. 

Tucker,  in  his  Commentaries  (vol.  2, 
p.  459),  says,  under  the  head  of  "Spe- 
cific Performance:"  "But,  even  where 
there  are  terms  of  incumbrance  to  be 
got  in,  the  contract  is  enforced,  and 
indemnity  secured  to  t'le  purchaser,  by 
his  retaining  an  adequate  part  of  the 


purchase  money  until  the  incumbrance 
is  removed;  as  where  there  is  an  out- 
standing dower  right,  in  a  feme  covert, 
which  she  will  not  relinquish."  But 
no  such  indemnity  was  prayed  for  or 
secured  in  this  case,  the  bill  merely 
praying  that  the  land  be  sold  for  bal- 
ance of  purchase  money.  ThcJrn  v. 
Sprouse,  39  W.  Va.  706,  20  S.  E.  676, 
680. 

Illustrative  Cases. — In  a  suit  by  the 
vendor  against  the  vendee  to  enforce 
the  specific  execution  of  a  contract  in 
writing  for  the  sale  of  real  estate,  be- 
fore a  conveyance  should  be  decreed, 
the  vendor  should  be  required  to  file  a 
proper  deed  for  the  land  in  pursuance 
of  the  contract  of  sale,  properly  exe- 
cuted and  acknowledged  for  record, 
with  the  relinquishment  of  his  wife's 
dower  right  therein.  Hempfield  R.  Co. 
V.  Thornburg,  1  W.  Va.  261. 

It  was  held,  in  Broyles  v.  Bee,  18 
W.  Va.  514,  520,  that  the  dower  as- 
signed to  the  widow  of  the  vendor  of 
the  plaintiffs  was  not  a  valid  objection 
to  the  enforcement  of  the  contract 
against  the  vendee,  because  the  vendor 
did  not  affect  to  have  a  perfect  title, 
but  expressly  sold  such  as  he  had  with 
special  warranty. 

Where  the  only  defect  in  the  title  of 
the  vendor  is  that  it  is  encumbered  by 
the  dower  of  a  former  owner,  such 
defect  is  not  sufficient  to  prevent  the 
specific  execution  of  the  contract;  but 
the  same  may  be  executed,  with  an 
allowance  of  compensation  for  such 
defect,  on  the  terms  prescribed  in  the 
Va.  Code,  ch.  106,  §  12,  p.  855.  Stim- 
son  V.  Thorn,  25  Gratt.  278. 

Where  a  vendor  sells  a  tract  of  land 
to  his  vendee,  and  executes  to  such 
vepdee  a  deed,  in  which  his  wife  joins, 
but  the  certificate  of  acknowledgment 
is  so  defective  in  form  as  not  to  re- 
lease the  contingent  dower  of  the  wife, 
part  of  the  purchase  money  having 
been  paid  in  cash,  and  time  having 
been  given  for  the  residue,  specific 
performance   of  the   contract   will   not 
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be  enforced  by  compelling  the  pay- 
ment of  the  residue  of  the  purchase 
money,  unless  such  defendant  is  al- 
lowed to  retain  a  sufficient  amount  of 
such  purchase  money  to  adequately  in- 
demnify him  against  contingent  right 
of  dower.  Thorn  v.  Sprouse,  39  W. 
Va.  706,  20  S.  E.  676. 
£F.  Release  and  Discharge  of  Incum- 
brances. 

Where  a  vendor,  along  with  his  deed 
to  the  vendee,  tenders  formal  deeds 
of  release  of  deeds  of  trust  on  the 
property  conveyed,  to  be  recorded  by 
the  vendor  as  soon  as  tlie  vendee  ac- 
cepts the  deed  tendered  him,  this  is 
all  that  is  necessary  to  entitle  the 
vendor  to  have  specific  performance. 
It  is  not  necessary  that  such  releases 
should  be  first  actually  recorded.  Clark 
V.    Hutzler,  96   Va.   73,  30   S.    E.   469. 

Discharge  of  Incumbrances  by 
Vendor. — A  contract  for  the  sale  of 
an  undivided  one-ninth  interest  in  land 
in  which  the  vendor  retained  an  inter- 
est, provided  for  a  conveyance  free  of 
incumbrances,  but  after  its  execution 
the  vendee  authorized  the  vendor  to 
take  a  loan  on  the  property  for  the 
purpose  of  erecting  a  building  thereon. 
A  part  only  of  the  loan,  however,  was 
used  in  the  building,  the  balance  being 
applied  by  the  vendor  to  discharge 
previous  incumbrances  on  the  land. 
Held,  that  the  vendee  was  entitled  to 
a  conveyance  on  payment  of  the  price, 
upon  assuming  payment  of  one-ninth 
of  that  part  of  the  loan  only  which 
was  used  in  the  building,  though  the 
vendor  credited  him,  as  having  paid  it 
on  the  price,  with  one-ninth  of  that 
part  of  the  loan  used  in  discharging 
the  prior  incumbrances.  Kirschbaum 
V.  Coon,  2  Va.  Dec.  423. 
(13)  Litigious  or  Clouded  Title, 
aa.   In  General 

A  vendee  for  value,  purchasing  a 
good  title,  can  not  be  compelled  to 
accept  a  litigious  or  clouded  title,  if 
there  is  reasonable  ground  to  appre- 
hend litigation  with  regard  thereto,  al- 


though the  same  may  be  satisfactory 
to  a  lawyer  or  speculator.  Having 
paid  a  good  price  therefor,  the  vendet 
has  the  right  to  demand  a  quiet  title 
Spencer  v.  Sandusky,  46  W.  Va.  582. 
33  S.  E.  221;  Peers  v.  Barnett,  12 
Gratt.   410. 

"A  defendant  in  proceedings  for  spe- 
cific performance  shall  not  be  com- 
pelled to  accept  a  title  in  the  lease  de- 
gree doubtful.  It  is  not  necessary  that 
he  should  satisfy  the  court  that  the 
title  is  defective,  so  that  he  ought  to 
prevail  at  law.  It  is  enough  if  it  ap- 
pears to  be  subject  to  adverse  claims, 
which  are  of  such  a  nature  as  may 
reasonably  be  expected  to  expose  the 
purchaser  to  controversy  to  maintain 
his  title  or  rights  incident  to  it.  He 
ought  not  to  be  subjected,  against  his 
agreement,  or  consent,  to  the  necessity 
of  litigation  to  remove  even  that  which 
is  only  a  cloud  on  his  title."  Spencer 
V.  Sandusky,  46  W.  Va.  582,  33  S.  E. 
221,  222. 

"The  record  further  shows  that  to 
prosecute  the  inquiry  as  to  whether 
the  defendant  company  can  be  put  in 
a  position  to  make  a  clear  and  unin- 
cumbered title,  its  affairs,  together  with 
those  of  other  corporations,  would  have 
to  be  wound  up;  mortgages  and  deeds 
of  trust  foreclosed;  and  controversies 
and  settlements  brought  into  this  case 
having  no  connection  whatever  with 
the  original  subject  matter  of  contro- 
versy. Nor  does  the  record  disclose 
any  assurance  that  the  conclusion  of 
this  multiform  and  protracted  litiga- 
tion would  find  the  defendant  any  bet- 
ter able  to  comply  with  the  terms  of 
its  contract  than  it  now  appears  to 
be."  Hudson  v.  Max  Meadows  Land, 
etc.,  Co..  99  Va.  537,  540,  39  S.  E. 
215. 
bb.    Prior  Grant  Forfeited. 

Where,  on  the  facts  shown,  the  law 
is  clear  that  a  prior  grant  is  forfeited, 
it  constitutes  no  cloud  on  the  title 
acquired  under  a  subsequent  grant;  and 
hence  one  who  contracts  to  purchase 
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such  title  will  be  compelled  to  db  so. 

Matncy  v,  Ratliff,  96  Va.  231,  31  S.  E. 

512. 

CO.    Invalid  Escheat  Proceeding. 

Pending  the  bill  in  the  court  of  chan- 
cery, the  escheator  takes  an  inquisition 
on  the  land,  whereby  it  is  found  that 
A  died  seized  thereof,  without  heirs, 
«nd  without  having  disposed  thereof, 
so  that  it  has  escheated.  D's  heirs 
make  no  opposition  to  this  proceeding, 
and  give  Cs  heirs  no  notice  thereof. 
Held,  this  escheat  is  no  obstacle  to  the 
specific  execution  claimed  by  C's  heirs 
against  D's  heirs;  but  the  common- 
wealth and  her  officers  shall  be  injoined 
from  any  farther  proceeding  on  the 
escheat.  Whether,  under  circum- 
stances, a  deed  from  A  to  B  conform- 
ably with  the  contract  of  July,  1779, 
mu=^  be  presumed.  Edwards  v.  Van 
Bibuer,  1  Leigh  183. 
dd.   Land  Held  Adversely. 

Specific  performance  will  not  be  de- 
creed until  the  vendor  establishes  his 
title  at  law  against  an  adverse  claim- 
ant, under  whom  the  vendee  is  in  pos- 
session. Carrington  v.  Otis,  4  Gratt. 
235.  See  also.  Griffin  v.  Cunningham, 
19  Gratt.  571. 

If  there  is  an  adverse  claim  to  a 
tract  of  land,  or  a  considerable  part 
thereof,  evidenced  by  recorded  title 
papers,  with  possession  thereunder  in 
dispute  or  doubtful,  such  adverse  claim 
is  sufficient  to  throw  a  cloud  on  the 
title,  and  render  the  same  unmar- 
ketable and  such  title  papers  are  can- 
celed. Morrison  v.  Waggy,  43  W.  Va. 
405,  27  S.  E.  314. 
ee.    False  Description  in  Deed. 

Specific  performance  of  a  contract 
for  the  sale  of  a  real  estate  Mrill  not  be 
decreed  on  the  application  of  the 
vendor  unless  his  ability  to  make  such 
title  as  he  contracted  to  make  is  un- 
questionable; but  a  false  description 
in  a  deed  in  which  the  vendor  claims 
does  not  cast  a  cloud  upon  his  title 
if,  after  rejecting  so  much  of  the  de- 
scription  as   is   false,  there   remains   a 
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sufficient  description  to  ascertain  with 

legal   certainty   the   subject   matter   t» 

which  the  deed  applies.    Clark  v.  Hwta- 

ler,  96  Va.  73,  30  S.  E.  469;  Garnett  v. 

Macon,    6    Call    308,     Fed.     Cas.     No. 

5,245. 

(14)  Suffidency  of  Miscellancovi  Thte 

Coasidered. 
aa.   Title  by  Adverse  Possession. 

A  vendor  claiming  under  a  junior 
grant,  accompanied  by  adverse  posses- 
sion, must  show  that  his  title  has  been 
perfected  by  adverse  possession  in  or- 
der to  maintain  a  bill  for  specific  per- 
formance. McAllister  v.  Harman,  101 
Va.  17,  42  S.  E.  920. 

In  Griffin  v,  Cunningham,  19  Gratt. 
571,  the  testator  went  into  possession 
of  the  lot  in  1846,  and  built  upon  it 
and  held  possession  until  his  death,  and 
authorized  his  executors  to  sell  it;  but 
it  appeared  that  in  1849,  he  built  upon 
the  lot  under  an  agreement  with  the 
owner  of  the  one-sixth,  as  to  their 
respective  interests  in  the  property. 
He  can  not  be  held  to  have  had  ad- 
versary possession,  so.  as  to  entitle  the 
executor  -to  enforce  specific  perform- 
ance of  the  contract  of  sale. 

A  parol  contract  for  the  sale  or  ex- 
change of  lands  will  not  be  specifically 
enforced  unless  it  be  proven  that  the 
parties  have  good  titles  to  their  re- 
spective lands;  and,  if  the  validity  of 
the  plaintifFs  title  is  dependent  on  the 
question  whether  he  had  ten  years' 
adversary  possession  of  the  land,  he 
must,  before  he  can  enforce  such  con- 
tract, specifically  establish  by  clear  evi- 
dence that  he  had  such  adversary 
possession  for  ten  years;  and,  if  he  has 
declined  to  defend  an  action  of  eject- 
ment brought  by  a  stranger  to  test  his 
title,  this  will  be  regarded  as  showing 
that  his  title  is  so  doubtful  that  the 
court  ought  not  to  require  it  to  be 
received  as  a  good  title  by  the  other 
party  to  §uch  contract  for  the  exchange 
of  land;  and,  being  unable  to  make  the 
other  party  a  good  title,  the  contract 
for  the  exchange  of  lands  ought  to  be 
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rescinded.      Boggs   v.    Bodkin,    32   W. 
Va.  566,  9  S.  E.  891,  5  L.  R.  A.  245. 
bb.  Title  under  Statute  of  Limitations. 

When  the  period  of  the  statute  of 
limitations  as  to  recovery  of  land  has 
run  out,  the  statute  vests  good  title  in 
the  occupant  against  his  adversary. 
Bennett  v.  Pierce,  50  W.  Va.  604,  40 
S.  E.  395;  Core  v,  Wigner,  32  W.  Va. 
277,  9  S.  E.  36. 

A  deed,  though  void,  is  good  color 
of    title    under    the    statute    of    limita- 
tions.    Bennett  v.   Pierce,   50   W.   Va. 
604,  40  S.  E.  395. 
CO.    Title  of  Fraudulent  Grantee. 

G.,  being  the  owner  of  a  tract  of 
land,  conveyed  the  same  to  H.  without 
consideration,  stating  at  the  time  he 
did  so  that  ^a  party  had  an  unjust  de- 
mand against  him,  and  that  he  made 
said  conveyance  so  that  he  could  get 
a  fair  settlement  of  said  demand.  G. 
remained  in  possession  of  said  land, 
and  shortly  thereafter  contracted  to 
sell  the  same  to  D.  G.,  still  remain- 
ing in  possession  of  said  land,  induced 
D.  to  join  him  in  executing  an  option 
on  said  land  to  a  coal  company,  by 
the  terms  of  which  option  D.  was  to 
have  one-third  of  the  purchase  money. 
Said  coal  company  having  elected  to 
take  said  land  under  said  option,  a 
short  time  thereafter  G.  contracted  to 
sell  said  land  to  C.  for  $300,  said  C. 
having  been  the  attorney  and  agent 
of  G.  in  making  said  option  sale,  and 
having  full  notice  thereof;  said  C. 
claiming  that  he  had  been  advised  by 
the  agent  of  said  coal  company,  who 
acted  for  them  in  purchasing  said  land, 
that  it  had  abandoned  its  said  contract. 
Said  C.  at  once  sold  said  land  to  M., 
bis  son-in-law,  who  also  had  full  notice 
of  the  contract  aforesaid  with  said  coal 
company,  but  claimed  also  that  he  had 
been  told  by  said  agent  that  said  com- 
pany had  abandoned  said  contract.  M. 
also  claims  that  he  paid  C.  $450  for  said 
property.  C.  then  procured  H.  to  con- 
vey said  land  to  M.,  as  he  claims,  to 
save    expense    of    deeds;    G.    still    re- 


maining in  possession  of  said  land,  so 
far  as  the  record  discloses.  In  a  suit 
brought  by  said  coal  company  for  spe- 
cific performance  of  said  contract,  to 
which  G.,  H.,  D.,  C,  and  M.  were 
made  parties  defendant,  H.,  in  his  an- 
swer, states  that  he  paid  no  considera- 
tion for  said  property,  but  held  it  to 
protect  it  from  said  unjust  demand 
against  G.,  and  really  never  owned  it 
Held,  that  H.  having  disclaimed  any 
title  to  said  land,  and  being  merely  the 
holder  of  said  title  for  the  purpose  of 
hindering  and  delaying  a  creditor  of 
G.,  and  being  merely  the  conduit 
through  whom  the  title  passed  to  M.. 
said  M.  did  not  derive  any  better  title 
thereby  than  he  would  have  done  if 
H.  had  conveyed  to  G.,  and  G.  to  C, 
and  C.  to  M.  Clark  v.  Gordon,  35  W. 
Va.  735,  14  S.  E.  255. 
dd.    Title  in  Infants. 

A  purchaser  not  informed  at  the  time 
of  his  purchase  of  land  at  auction,  that 
the  title  to  one  moiety  thereof  is  vested 
in  infants,  and  that  it  can  only  be  ob- 
tained by  a  suit  in  chancery,  may,  when 
informed  of  the  fact,  refuse  to  proceed 
with  the  purchase,  and  abandon  it. 
But  if  such  a  purchaser,  upon  being 
informed  of  the  state  of  the  title  im- 
mediately after  the  sale,  plainly  mani- 
fests his  intention  to  proceed  with  the 
purchase,  content  to  take  a  conveyance 
for  the  moiety  which  can  be  made  at 
once,  and  to  look  to  the  court  of 
chancery  for  the  title  to  the  other 
moiety,  he  thereby  waives  the  objec- 
tion which  be  was  entitled  to  make 
for  the  want  of  a  conveyance  with  gen- 
eral warranty.  Goddin  v.  Vaughn,  14 
Gratt.  102. 

M.  and  V.  are  joint  owners  of  real 
estate,  and  they  enter  into  an  agree- 
ment in  writing,  that  if  either  wishes 
to  sell  the  property,  he  may  fix  a  price 
which  he  will  take,  and  if  the  other 
refuses  to  give  it,  he  may  have  the 
whole  property  sold  at  auction.  And 
in  case  of  the  death  of  one  or  both  of 
the  parties,  their  executors  and  admin- 
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iscrators  are  directed  to  carry  out  the 
agreement  as  fully  as  though  they  were 
living.  V.  died  leaving  a  widow  and 
several  infant  children,  having  made  a 
will  previous  to  the  agreement,  by 
which  he  forbade  his  executrix  to  sell 
any  of  his  real  estate.  After  V.*s 
death,  M.  had  the  property  sold  at 
public  auction,  on  terms  which  were 
satisfactory  to  V.*s  representative,  and 
which  were  proved  to  be  beneficial  to 
the  children.  A  bill  by  the  widow  and 
children  of  V.  against  the  purchaser, 
for  a  specific  execution  of  the  con- 
tract, will  be  sustained,  and  a  decree 
enforcing  the  sale  will  pass  the  title  of 
the  infants;  though  the  proceeding  does 
not  conform  to  the  act  concerning  the 
sale  of  infants'  lands,  nor  to  that  con- 
cerning partitions.  Goddin  v.  Vaughn, 
14  Gratt.  102. 

ee.    Title  by  Unrecorded  ConTeyance. 

In  1814  land  was  sold,  possession 
thereof  delivered,  part  of  the  purchase 
money  paid,  and  a  contract  made  to 
pay  a  further  part  when  a  lawful  right 
should  be  conveyed.  In  1820  a  bill  was 
filed  by  the  vendor  and  his  wife  (who 
claimed  to  have  inherited  the  land  from 
her  father)  against  the  vendees  and 
their  assignee,  asking  specific  execution 
of  the  contract.  The  bill  also  made 
defendants  a  nonresident,  who,  it  was 
alleged,  had  formerly  owned  the  land, 
and  conveyed  it  to  the  father  by  a  deed 
which  was  accidentally  destroyed  be- 
fore it  was  placed  on  record.  The  as- 
signee in  his  answer  said,  he  had  heard 
a  report  that  the  father  mortgaged  the 
land  to  secure  a  debt  which  was  yet 
unpaid.  He  professed  his  readiness  to 
pay  the  balance  due  from  him  to  the 
vendees,  upon  receiving  a  title  to  the 
land,  and  a  release  of  the  mortgage,  if 
there  was  one.  The  nonresident  de- 
fendant, though  proceeded  against  by 
publication,  put  in  no  answer.  It  was 
proved  by  a  witness,  that  in  1794  the 
nonresident  defendant  conveyed  the 
land  to  the  father  of  the  female  com- 
plainant;  that  the   deed  was  acknowl- 


edged before  three  witnesses,  and  de- 
livered to  one  of  them  to  have  it 
recorded;  and  that  it  was  accidentally 
burnt  while  in  his  possession.  In  1830 
a  decree  was  made  for  specific  execu- 
tion. During  all  this  time  the  vendees 
and  their  assignee,  and  the  heirs  of 
the  latter,  continued  to  hold  posses- 
sion of  the  land;  none  of  them  asked 
a  rescission  of  the  contract;  and  it  did 
not  appe'iar  that  there  was  any  such* 
mortgage  as  was  mentioned  in  the  an- 
swer. Upon  an  appeal  by  the  heirs  of 
the  assignee,  it  was  held,  1.  That  as 
the  conveyance  to  the  father,  though 
never  recorded,  and  afterwards  de- 
stroyed, was  effectual  against  the 
grantor  to  vest  the  legal  title  in  the 
father,  and  the  great  lapse  of  time 
since  that  conveyance,  in  connection 
with  the  uninterrupted  possession  of 
the  father  and  those  claiming  under 
him,  furnished  a  suflficient  presumption 
against  any  claim  on  the  part  of  the 
grantor's  creditors,  the  decree  for  spc'- 
cific  execution  was,  under  the  circum- 
stances, proper.  2.  That  as  there  was 
no  record  of  the  said  conveyance,  a 
commissioner  should  be  directed  to 
execute  another  deed  from  the  grantor 
to  the  appellants.  Wade  v.  Green- 
wood, 2  Rob.  474.  See  also,  Wefley  v, 
Shenandoah  Mining  Co.,  83  Va.  768,  3 
S.  E.  376. 

ff.    Where    Vendor    Has    Life    EaUte 
Only. 

M.  died  in  1852,  leaving  no  issue,  de- 
vising land  to  his  widow,  who  after- 
wards married  C,  and  has  issue  by 
him  of  two  children;  afterwards  the 
wife  of  C.  died,  and  one  of  the  issue; 
C.  sold  the  land,  during  the  lifetime 
of  his  wife,  to  L.,  and  executed  his 
bond  for  title.  After  the  death  of  his 
wife  he  brought  suit  against  L.,  to  en- 
force his  vendor's  lien,  alleging  that 
his  sale  to  him  had  been  confirmed  by 
the  circuit  court  of  R.  county,  in  a 
suit  of  I.  H.,  the  surviving  infant,  by 
her  next  friend  against  him  (C);  to 
which    L.    answered,    that,    C.    had   no 
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title  to  the  land  and  could  not  comply 
with  his  contract,  and  that  the  decree 
of  the  said  circuit  court  was  without 
authority  of  law.  Held,  that  C.  could 
not  make  a  good  title,  and  was,  there- 
fore, not  entitled  to  a  specific  execu- 
tion of  the  contract.  Linkous  v. 
Cooper,  2  W.  Va.  67. 
gg.  Where  Vendor  Has  Equitable  Title 
Only. 

Where  a  vendor  has  but  an  equitable 
title,  and  only  sells  his  interest  in  the 
property  without  warranty,  and  author- 
izes the  vendee  to  proceed  to  get  in 
the  legal  title,  it  is  not  error  to  decree 
a  specific  execution  of  the  contract  at 
the  suit  of  the  vendor,  without  direct- 
ing a  conveyance  by  him.  Bailey  v. 
James,  11  Gratt.  468;  Newberry  v. 
French,  98  Va.  479,  36  S.  E.  519. 
hh.  Where  Vendee  Has  Long  Been  in 
Possession. 

Specific  performance  of  a  contract  of 
purchase  will  be  decreed  against  a  pur- 
chaser, who  has  gone  into  possession 
and  held  it  for  many  years,  though 
the  deed  under  which  the  vendor  de- 
Twes  title  has  been  lost.  But  in  such 
case,  as  the  onus  of  proving  such  title 
rested  on  the  vendor,  he  must  pay  the 
costs.  Wade  v.  Greenwood,  2  Rob. 
474. 

A,  by  covenant  in  July,  1779,  con- 
tracts to  sell  land  to  B  for  £3,500, 
whereof  B  pays  £l,734  in  case,  and 
covenants  to  pay  balance,  on  A's  mak- 
ing him  a  conveyance;  in  September 
following,  B  pays  balance  in  full,  to 
A  in  person,  and  receives  possession; 
but  A  makes  no  conveyance;  or  if  he 
made  one,  it  can  not  be  found.  In 
July,  1791,  B,  by  assignment  sealed  and 
indorsed  on  A's  covenant,  assigns  all 
his  right,  etc.,  in  the  land  to  C  for 
value  received;  and  C  takes  possession. 
In  October,  1797,  C  contracts  to  sell 
the  land  to  D  for  £800,  whereof  £500 
was  to  be  paid  in  1798,  and  £300  in 
1799;  and  C  covenants  to  give  D  pos- 
session on  receiving  the  first  payment 
in  1798,  and  to  make  him  a  lawful  title 


on  receiving  the  last  payment.  D. 
makes  the  first  payment  in  1798,  and 
receives  possession,  which  he  and  his 
heirs  have  ever  since  held.  D.  never 
makes  or  tenders  the  last  payment;  C 
never  makes  or  tenders  the  convey- 
ance; and  they  both  die.  Upon  a  bill 
by  Cs  administrator  and  heirs,  against 
D's  administrator  and  heirs,  for  spe- 
cific execution  of  the  contract  of  Octo- 
ber, 1797,  the  chancellor  decrees  specific 
execution,  and  charges  the  balance  of 
purchase  money  on  the  land,  and  de- 
cree affirmed.  "If  under  such  circum- 
stances, they  can  be  made  reasonably 
secure  in  the  title,  justice  seems  to 
say,  that  they  ought  to  be  compelled  to 
take  it,  and  pay  the  residue  of  the 
purchase  money."  Edwards  v.  Van 
Bibber,  1  Leigh  183,  193. 
il   Purchase  of  Trust  Property. 

Testator  devised  real  estate  to  L.  to 
be  held  by  trustee  until  she  arrived  at 
age,  or  married,  and  so  held  for  her 
separate  use  that  neither  the  property, 
its  proceeds  nor  profits  should  be  liable 
for  her  husband's  debts  or  contracts. 
L.  married  and  she,  her  husband,  and 
her  trustee  attempted  to  sell  and  con- 
vey the  property.  Held,  they  have  full 
power  to  sell  and  convey  the  property 
with  good  title.  Averett  v.  Lipscombe, 
76  Va.  404. 

In  1862  land  was  conveyed  to  J.  B. 
H.  in  trust  for  his  wife  and  their  chil- 
dren. Deed  was  lost  and  not  recorded, 
but  its  contents  were  established.  In 
1873,  J.  B.  H.  absconded.  In  1873  same 
grantors  conveyed  same  land  to  the 
wife,  reciting  deed  of  1862,  and  she 
sold  the  land  to  T.,  and  in  1878  as 
absolute  owner  sued  T.  for  specific 
performance.  T.  defended  on  ground 
of  defect  of  her  title,  but  sale  was 
ordered  and  made  to  R.,  and  L.,  sher- 
iff, ordered  to  deliver  possession.  T. 
obtained  injunction,  but  it  was  dis- 
solved. Then  the  children,  who  had 
never  been  parties  to  the  proceedings, 
brought  their  bill,  set  up  their  n'ghts 
under  the  lost  deed,  and  obtained  an 
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injunction;  but  the  injunction  was  dis- 
solved, and  their  bill  dismissed  on  ap- 
peal. Held:  1.  The  lost  deed  of  1662, 
though  never  recorded,  was  binding  be- 
tween the  parties  thereto,  and  all  the 
parties  to  these  suits  (they  having  had 
actual  notice  of  same),  and  secured  the 
children's  rights  in  the  land.  2.  The 
wife  had  no  power  to  revoke  the  deed 
of  1862,  and,  as  absolute  owner,  to  sell 
the  land.  3.  T.  was  not  compellable 
to  receive  a  defective  title,  and  specific 
performance  of  the  sale  to  him  should 
not  have  been  decreed.  Hess  v.  Ran- 
kin, 78  Va.  175. 

Joint  Purchase  from  Trustee. — On  a 
joint  purchase  of  an  entire  tract  of 
land  from  a  trustee  and  another,  the 
purchaser  can  not  be  compelled  to  take 
any  part  of  the  land,  unless  he  can  get 
good  title  at  least  to  such  other's 
moiety,  as  well  as  such  title  as  the 
trustee  could  convey  to  the  moiety  held 
by  him.  McAllister  v.  Harman,  101 
Va.  17,  42  S.  E.  920. 

jj.    Premature   Exercise   of   Power   of 
Sale. 

Testator,  after  making  provision  for 
his  wife  by  his  will,  devises,  that  after 
his  wife's  death  or  marriage,  his  land 
shall  be  sold,  and  the  money  arising 
from  the  sale  equally  divided  among 
all  of  his  children;  widow  renounces 
the  will,  and  dower  is  assigned  her. 
Held,  executor  has  no  power  to  sell 
during  widow's  life  and  widowhood,  or 
to  sell  part  of  the  subject.  "It  is,  how- 
ever, my  opinion,  that  the  executor  in 
this  case  had  but  a  bare  power;  that 
there  is  nothing  from  whence  a  tech- 
nical trust  can  be  inferred;  and  that 
the  legal  title  descended  to  the  heirs, 
subject  indeed  to  the  provision  made 
for  their  support  during  the  life  and 
widowhood  of  the  wife,  and  subject 
further  to  be  divested  by  a  due  execu- 
tion of  the  power  after  her  death  or 
marriage.  If  this  be  so,  then  the  legal 
title  was  not  conveyed  by  the  prema- 
ture exercise  of  his  power  by  the  exec- 
utor, and  all  that  his  deed  could  pass 


was   a   questionable   equity;   which  no 
purchaser  is  bound  to  take."     Jackson 
V,  Ifigon,  -3  Leigh  161. 
kk.    Vested  Remainder  Defeasible  by 
Djring  without  Issue. 
Testator  by  his   will   provided  that» 
after  paying  his  debts,  all  his  real  and 
personal  estate  should  go  to  his  wife 
for  life,   and,   on   her   death,   the   real 
estate  should  be  equally  divided  among 
his   three  brothers,   "or  theif   heirs,  if 
living;"   but  if   either  of   the   brothers 
should   die  "without  heirs,   before   the 
division  of  the  estate,  the  property  to 
go  to  those  living,  or  their  heirs."     At 
the  testator's  death  the  brothers  each 
took  a  vested  remainder  in  fee  simple 
in  an   undivided  third   of  the   real   es- 
tate, defeasible  only  by  dying  without 
issue  before  the  termination  of  the  life 
estate,  in  which  event  the  property  was 
to  pass  to  the  survivors.     In  the  case 
here   the  vested   remainders  in   fee   in 
the  real  estate  passed  in  fee,  by  pur- 
chase and  conveyance  from   the   three 
brothers,  to  the  widow  and  her  second 
husband,  G.,  and  G.  and  wife  were,  by 
their  joint  deed,  capable  of  conveying 
to  their  grantee  a  good  and  absolute 
title   in    fee.     By   a   sealed   instrument 
G.   and  wife  sold  a   part   of  said  real 
estate  to  M.  and  others,  and  tendered 
therefor  to  the  purchasers  a  deed  ad- 
mitted   to   be    "executed    in    due    form 
and  properly  acknowledged,"  but  they 
refused    to    accept    it,    on    the    ground 
that  the  title  of  the  grantors  was  not 
indefeasible,  because,  although  the  life 
tenant  and  the  three  brothers  were  still 
living,    and    all    three    of    them    have 
children,  yet  one  or  all  of  them  may 
die  before  the  life  tenant,  and  thereby 
defeat    the   grantor's    title.      Held,    the 
deed   conveyed  a  good,  absolute  title, 
and  the  grantors  are  entitled  to  have 
specific    execution    of   the    contract    of 
sale.    Gish  v.  Moomaw,  89  Va.  345,  A5 
S.  E.  868.' 
(15)    Title  to  Portion  of  Land  Bad. 

In   General. — It  is  no  defense  to  a 
suit  for  specific  performance  that  the 
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defendant  has  sold  a  part  of  land,  which 
he  had  sold  to  the  complainant,  and 
for  which  specific  execution  was 
sought.  The  rule  governing  courts  of 
«quity  in  such  cases  is,  that  if  the  pur- 
chaser can  get  substantially  what  he 
contracted  for,  the  agreement  will  gen- 
erally be  enforced  at  the  suit  of  the 
vendor.  Creigh  v.  Boggs,  19  W.  Va. 
240,  citing  Evans  v.  Kingsberry,  2 
Rand.  120,  131,  14  Am.  Dec.  779;  Jack- 
son V,  Ligon,  3  Leigh  161;  McKee  v. 
Barley,  11  Gratt.  340. 

Where  A  purchased  of  B  686  acres 
of  land  for  cultivation,  and  the  vendor's 
title  to  209  acres  thereof  was  found 
defective,  it  was  held  that  the  vendee 
should  not  be  compelled  to  take  the 
residue,  although  it  lay  distinct  and 
separated  from  the  other  portion  by  a 
public  road,  and  although  all  the  im- 
provements are  on  the  residue,  in  which 
the  vendor  has  a  perfect  title.  Jackson 
V.  Ligon,  3  Leigh  161. 

"There  are  many  cases  that  say  a 
trifling  deficiency  of  a  few  acres  in  a 
tract  of  land,  possessing  no  peculiar 
value  in  relation  to  the  general  tract, 
will  not  prevent  the  specific  execution 
of  a  contract,  as  such  deficiency  lies  in 
compensation  (10  Ves.  306,  14  Ves. 
413),  and  this  is  interfering  sufficiently 
with  men's  contracts.  I  have  never 
seen,  and  I  hope  never  shall  see,  a  case 
going  so  far  as  is  asked  here.  A  man 
buys  a  farm  of  a  certain  size  for  culti- 
vation; you  deprive  him  of  nearly  a 
third,  and  insist  that  he  shall  take  the 
residue,  as  a  substantial  compliance 
with  the  contract.  This  would  be  truly 
to  make  contracts,  and  not  to  execute 
those  already  made."  Jackson  v, 
Ligon,  3  Leigh  161,  180. 

It  is  not  necessary  that  the  bill  for 
a  specific  performance  brought  by  a 
vendor  should  show,  that  he  had  a 
valid  legal  title  to  the  land  sold;  on 
the  contrary  the  bill  could  not  be  de- 
murred to  though  it  appeared  on  the 
face  of  the  bill,  that  he  not  only  did 
not  have  a  good  legal  title  to  the  land, 


but  that  he  did  not  have  to  a  portion 
of  .the  land  any  title  legal  or  equitable, 
and  that  he  never  could  acquire  a  good 
title  thereto,  provided  it  appeared,  that 
the  portion  to  which  he  could  never 
acquire  a  good  legal  title  was  an  insig- 
nificant portion  of  the  land  sold.  In 
such  cases,  the  court  often  decrees 
specific  performance  on  the  application 
of  the  vendor  or  his  making  compen- 
sation for  the  insignificant  portion  of 
the  land,  which  he  agreed  to  sell  and 
to  which  he  had  not  and  could  not  ac- 
quire a  title.  Tavenner  v.  Barrett,  21 
W.  Va.  656,  680. 

Indemnity  or  Compensation.  — 
"When  a  purchaser  can  not  get  a  title 
to  all  he  contracted  for,  if  he  can  get 
the  substantial  inducement  to  the  con- 
tract, he  may  insist  upon  taking,  or 
he  may  be  bound  to  accept,  the  title 
for  so  much  as  the  other  party  can  give 
a  good  title  for,  with  a  reasonable 
compensation  for  so  much  as  the  party 
can  not  make  a  title  to;  or,  in  case  the 
t^tle  is  defective  in  a  small  matter,  per- 
haps a  purchaser  might  be  compelled 
to  accept  the  title,  with  an  indemnity 
against  the  defect  of  title."  Evans  v, 
Kingsberry,  2  Rand.  120,  131. 

A  written  contract  for  the  sale  of 
land  will  be  specifically  enforced  at 
the  instance  of  the  vendor,  though  he 
be  unable  to  make  title  to  an  insignifi< 
cant  part  of  the  land  of  no  peculiar 
value  to  the  vendee,  the  court  requir- 
ing the  vendor  to  make  compensation 
for  the  land  lost  by  abating  its  value 
from  the  purchase  money.  Creigh  v. 
Boggs,  19  W.  Va.  240. 
(16)  Rule  Where  Vendee  Is  Cognisant 
of  Defect. 

In  General.  —  Where  a  purchaser 
knows,  when  he  makes  his  contract, 
that  there  is  a  defect  in  the  title,  and 
that  it  will  take  a  considerable  time  to 
remove  it,  or  acquires  this  knowledge 
after  his  purchase,  and  acquiesces  in 
the  delay,  or  proceeds  with  knowledge 
of  the  defect  in  the  execution  of  the 
contract,  he  can  not  afterwards  com- 
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plain.  Rader  v.  Ncal,  13  W.  Va.  373; 
Vail  V,  Nelson,  4  Rand.  478;  Goddin 
V.  Vaughan,  14  Gratt.  102,  125;  Dod- 
son  V,  Hays,  29  W.  Va.  577,  2  S.  E. 
415;  Johnston  r.  Jarret,  14  W.  Va.  230, 
237. 

Where  a  contract  for  the  sale  of  land 
IS  for  sale  "when  I  procure  a  good 
title,"  specific  performance  will  be  dc- 
<:reed  at  the  suit  of  such  vendor,  be- 
cause this  shows  that  the  vendee  was 
fully  aware  that  the  vendor  did  not 
have  a  good  title  at  the  time,  but  would 
"have  it  procured.  Rader  v,  Neal,  13 
W.  Va.  373,  387. 

A  purchaser  of  land  at  a  public  auc- 
tion can  not  resist  specific  perform^ 
aace  on  the  ground  that  there  were 
prior  liens  on  the  property,  where 
the  evidence  shows  that  at  the  time  he 
made  this  purchase,  he  knew  perfectly 
vrell  that  it  was  being  sold  subject  to 
all  prior  liens,  he  himself  holding  one 
of  those  prior  liens,  and  the  existence 
-of  the  others  were  shown  by  the  rec- 
ords in  the  clerk's  office  of  the  county 
where  the  property  was  situated. 
Fleming  v.  Holt,  12  W.  Va.  143. 

Guardian  Sells  Wards'  Land. — 
Where  a  guardian  contracted  to  sell 
land  belonging  to  his  wards,  by  a  con- 
tract which  showed  on  its  face  that  he 
had  no  interest  in  the  land,  and  no 
right  to  convey,  the  vendees  will  be 
conclusively  presumed  to  have  known 
this;  and  they,  agreeing  to  purchase 
the  land  upon  the  faith  that  the  vendor 
would  acquire  title  before  the  purchase 
money  should  be  paid,  which  he  actu- 
ally did  so  acquire,  they  will  be  es- 
topped from  objecting  that  the  contract 
is  a  nullity,  and  specific  performance 
will  be  decreed.  Dodson  v.  Hays,  29 
W.  Va.  577,  2  S.  E.  415. 

In  Dodson  v.  Hays,  29  W.  Va.  577, 
2  S.  E.  415,  425,  the  vendees  knew  that 
a  title  to  one-third  of  the  property 
bought  could  not  be  made  for  many 
years — till  Julia  F.  Hays,  an  infant, 
reached  her  majority;  yet  with  this 
knowledge    they    made    the    purchase, 


and  proceeded  to  carry  it  into  effect, 
by  paying  more  than  a  third  of  the 
purchase  money  in  cash,  and  taking 
possession  of  the  land,  and  improving 
it  by  clearing,  fencing,  and  building  a 
house.  They  can  not  now  object,  if 
they  can  be  made  now  a  satisfactory 
title. 

Reliance  on  Knowledge  of  Defects. 

— "I  think  there  was  nothing  in  the 
allegation  that  the  defendant  was  ap- 
prised of  the  defect  in  the  title,  if  any, 
at  the  time  he  entered  into  the  con- 
tract. It  is  probably  enough,  that  both 
parties  believed  that  the  title  to  the 
209  acres  of  land  was  a  good  title, 
when  the  contract  was  entered  into; 
yet  the  plaintiff  stipulated  to  make  the 
defendant  a  good  and  lawful  i:ight  to 
the  land;  and  the  defendant's  knowl- 
edge of  its  defects  could  not  affect 
him,  since  he  did  not  rely  on  that 
knowledge  when  he  made  the  contract. 
Stockton  V,  Cook,  3  Munf.  68."  Jack- 
son V,  Ligon,  3  Leigh  161,  181. 

Rule  Qualified.— But  if,  after  he  has 
gone  into  possession  under  such  a 
contract,  he  discovers  that  the  vendor 
is  unable  to  fulfill  his  promise  to  make 
title  by  the  day  named,  and,  immedi- 
ately upon  such  discovery,  surrenders 
possession,  the  fact  that  he  originally 
contracted  with  a  knowledge  of  the 
condition  of  the  title  will  not  author- 
ize a  court  to  compel  him  to  accept 
such  title  as  the  vendor  can  furnish. 
Jackson  v.  Ligon,  3  Leigh  161. 

If,  in  an  agreement  for  sale  and  pur- 
chase of  land,  vendee  is  apprised  that 
vendor's  title  is  defective,  and  agree- 
ment stipulates  that  vendor  shall  con- 
vey to  vendee,  a  good  and  lawful  right 
by  a  given  day;  at  appointed  day, 
vendor  insists  that  his  title  is  perfect, 
though  in  truth  it  is  defective;  upon 
which  vendee,  having  received  posses- 
sion under  the  contract,  abandons  the 
possession,  and  refuses  to  proceed  with 
the  purchase;  upon  a  bill  for  specific 
execution,  by  vendor  against  vendee, 
held",  vendee's   previous   knowledge   of 
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defects  in  the  title  is  no  reason  for 
compelling  him  to  take  such  title  as 
vendor  can  convey,  that  being  defect- 
ive.   Jackson  v.  Ligon,  3  Leigh  161. 

So  also,  when  the  express  contract 
is  for  a  perfect  title,  the  party  can  not 
be  put  off  with  a  defective  title,  even 
if  the  defect  was  known  by  him  at  the 
time.  Johnston  v.  Jarret,  14  W.  Va. 
230,  238;  Goddin  v.  Vaughn,  14  Gratt. 
102. 

(17)  Specific   Performance   as    Matter 
of  Favor. 

Specific  performance  of  a  contract 
for  a  sale  and  purchase  of  land  will 
only  be  decreed  as  a  matter  of  favor 
where  the  vendor  is  not  prepared  to 
comply  with  his  covenants  at  the  hear- 
ing; and  such  favor  will  only  be 
granted  in  cases  where  it  can  be 
granted  without  prejudice  to  the  rights 
of  the  vendee.  This  indulgence  will 
not  be  granted  when  the  defect  to  be 
remedied  was  known  to  the  vendor  or 
his  attorney  at  the  time  of  the  con- 
tract and  was  concealed  from  the  pur- 
chaser. And  more  especially  will  such 
indulgence  be  denied  when,  beside  the 
failure  to  disclose  the  existence  of  in- 
cumbrances, an  accolint  is  necessary  to 
ascertain  the  state  of  the  title,  the  ex- 
tent, nature  and  amount  of  such  in- 
cumbrances. Kinny  v.  Hoffman,  1  Va. 
Dec.  361;  Christian  v.  Cabell,  22 
Gratt.  82. 

(18)  Grace  Allowed  Vendor  to  Perfect 
His  Title. 

aa.  In  GeneraL 

The  principle  is  well  established,  that 
it  is  not  essential,  that  the  vendor  had 
at  the  time  of  the  contract  such  title 
and  capacity  to  convey  the  property, 
cr  such  means  and  right  to  acquire  it, 
as  would  enable  him  to  fulfill  it  on  his 
part.  It  is  sufficient  if  he  is  able  to 
convey,  when  he  is  required  by  the 
contract,  or  the  equities  of  the  case. 
And  where  time  is  not  of  the  essence 
of  the  contract,  the  vendor  will  be  al- 
lowed a  reasonable  time  to  obtain  a 
perfect  title.     Rader  v,  Neal,  13  W.  Va. 


373;  Mays  v,  Swope,  8  Gratt.  46;  Dod- 
son  V,  Hays,  29  W.  Va.  577,  2  S.  E. 
415;  Goddin  v,  Vaughn,  14  Gratt  102, 
125. 

In  McClaugherty  v.  Croft,  43  W.  Va. 
270,  275,  27  S.  E.  246,  248,  it  is  said: 
"Though  a  title  be  defective  at  the 
commencement  of  a  suit,  yet  if,  pend- 
ing it,  it  become  free  of  lien,  or  clear, 
so  as  to  be  good  to  the  purchaser,  the 
court  may  go  on  to  decree.  Core  v. 
Wigner,  32  W.  Va.  277,  9  S.  E.  36; 
Peers  v.  Barnett,  12  Gratt.  410."  See 
also,  citing  Peers  v.  Barnett,  12  Gratt 
410;  Max  Meadows  Land,  etc.,  Co.  v. 
Brady,  92  Va.  71,  84,  22  S.  E.  845.  In 
Amick  V.  Bowyer,  3  W.  Va.  7,  it  is  said: 
"The  material  question  arising  for  de- 
termination in  the  case  is:  Can  a  vendee 
who  enters  under  a  title  bond  from 
his  vendor  and  holds  the  land  under 
that  title  till  the  statute  of  limitation 
would  bar  a  recovery  against  him  by 
an  adverse  title,  set  up  defect  of  title 
in  his  vendor  existing  at  the  date  of 
sale  to  him,  as  ground  of  injunction  to 
a  judgment  for  the  purchase  money. 
I  think  he  can  not  Peers  v.  Barnett, 
12  Gratt.  410;  Piedmont  Coal  and  Iron 
Co.  V,  Brant  and  Others,  decided  at 
the  present  term."  See  also,  citing 
Peers  V.  Barnett,  12  Gratt.  410,  Hurt  v. 
Miller,  95  Va.  32,  42,  27  S.  E.  831. 

"Specific  performane  will  not  be  de- 
creed in  favor  of  a  vendor  who  has 
long  delayed  perfecting  his  title  after 
the  vendee  has  demanded  it  of  him, 
and  especially  when  the  land,  in  the 
meantime,  was  diminishing  in  value. 
Nor  under  the  facts  and  circumstances 
of  the  case  in  judgment  was  the  vendor 
entitled  to  any  further  time  within 
which  to 'perfect  his  title.  McAllister 
V.  Harman.  101  Va.  17,  42  S.  E.  920. 

Perfecting  Title  by  Statute.— "The 
court  accordingly  often  allows  time  for 
the  completion  of  his  title  by  the 
vendor,  and  has  more  than  once  allowed 
the  vendor  time  to  get  an  act  of  parlia- 
ment to  make  good  his  title.  Lord 
Stourton   v.    Meers,   cited   2    P.    Wms. 
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630;  Lord  Braybrokc  v.  Inskip,  8  Ves. 
417-436;  Coffin  v.  Cooper,  14  Ves.  205. 
And  when  upon  the  face  of  the  con- 
tract there  was  difficulty  in  the  plain- 
tiflf's  title.  Vice  Chancellor  Wood  re- 
fused on  demurrer  to  stop  a  suit  for 
specific  performance  on  the  ground, 
that  the  act  of  parliament  contem- 
plated had  not  been  obtained.  Deven- 
ish  V.  Brown,  26  L.  J.  ch.  23.  The 
courts  grant  indulgence  in  point  of  time 
for  getting  over  any  difficulties  in  mat- 
ters of  conveyance,  as  much  when  the 
vendor  is  plaintiff  as  when  the  suit  is 
instituted  by  the  purchaser.  Duke  of 
Beaufort  v,  Glynn,  2  Sm.  &  G.  213." 
Tavenner  v.  Barrett,  21  W.  Va.  656, 
680. 

Time  Not  of  Essence  of  Contracts— 
In  a  contract  for  the  sale  of  land  free 
of  encumbrance,  time  is  not  usually  of 
the  essence  of  the  contract,  and  spe- 
cific performance  may  be  had  at  the 
hands  of  the  seller  when  it  appears  that 
he  is  able  to  free  the  land  from  such 
encumbrances.  Rice  v.  Zirkle,  1  Va. 
Dec.  94. 

After  Infant  Attains  Majority.~"Or- 
dinarily  the  inquiry  is  not  whether  the 
vendor  could  make  a  good  title  at  the 
time  the  contract  was  made,  but 
whether  he  can  do  so  when  required  to 
do  so  in  the  suit,  or  when  a  report  is 
made  in  the  cause  on  his  title.  At  least 
this  will  suffice  if  there  has  been  no 
unreasonable  delay,  and  time  is  not 
material.  In  the  case  before  us,  the 
good  and  sufficient  deed  was  not  to  be 
made  till  after  an  infant  obtained  her 
majority,  and  all  the  purchase  money 
was  paid;  so  that  the  time  when  the 
vendor  was  required  to  make  such  deed 
was  not  for  many  years,  and  it  had  not 
expired  when  this  suit  was  brought. 
The  vendees  having  been  at  once  placed 
in  possession,  it  was  obvious  that  time 
was  not  regarded  as  material  by  the 
parties.  Courts  often  allow  time,  when 
this  is  the  case,  for  the  completion  of 
the  title.  Even  when  the  vendor  has 
no  title  when  he  makes  the  sale,  yet,  if 


the  purchaser  acquiesces  in  steps  taken 
by  the  vendor  to  get  the  title,  he  will 
be  bound  to  accept  the  title,  if  made 
out  at  the  hearing."  Dodson  v.  Hays^ 
29  W.  Va.  677,  2  S.  E.  415,  424. 

In  Vail  V.  Nelson,  4  Rand.  478,  "the 
purchaser  knew  that  no  conveyance 
could  be  immediately-  made;  and  that 
there  was  no  possible  means  of  remov- 
ing the  impediment,  but  the  efflux  of 
time;  yet,  with  this  knowledge,  he 
made  the  purchase,  and  proceeded  to- 
carry  it  into  effect  as  far  as  under  ex- 
isting circumstances  it  could  be  done. 
And,  indeed,  there  was  no  time  stipu- 
lated for  making  the  conveyance.  The 
fair  inference  from  the  whole  circum- 
stances of  the  case,  is,  that  the  agree- 
ment was  that  the  conveyance  by  the 
children  should  be  procured,  when  they 
came  of  age;  and  if  so,  then  the  con- 
tract can  now  be  executed  literally^ 
according  to  the  intention  of  the  par- 
ties." 

When  Time  Essence  of  Contract. — 
"It  is  an  obvious  principle  both  of  law 
and  equity,  that  no  one  *can  have  a 
contract  enforced  in  his  favor  unless  he 
has  performed  it  or  is  ready  to  per- 
form it  on  his  part;  and  it  would  ap- 
parently follow,  from  this  principle^ 
that  if  the  seller  of  an  estate  has  con- 
tracted to  show  a  title  by  a  specified 
day,  and  has  failed  to  do  so,  he  can 
not  afterwards  enforce  his  contract. 
This  conclusion  is  accurate  at  law,  but 
is  modified  in  equity,  and  it  is  said  to 
be  a  maxim  of  equity  "that  time  is  not 
the  essence  of  a  contract  in  that 
court."'  (Adams'  Equity,  224.)  In 
this  case,  however,  no  time  was  fixed 
within  which  a  title  was  to  be  made.** 
Barksdale  v,  Hendree,  2  Pat.  &  H. 
43,  49. 
bb.   Before  Report  of  Commissioner. 

Generally,  in  contracts  for  the  pur- 
chase or  sale  of  an  estate,  time  is  not 
regarded  as  of  the  essence;  and  ac- 
cordingly it  is  not  generally  regarded  as 
material,  whether  the  title  of  the  plain- 
tiff was  a  good  title  when  he  made  the 
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contract  of  sale  or  when  he  brought 
his  bill  for  specific  performance,  and  he 
is  permitted  by  the  court  to  make  out 
his  title  at  any  time  before  the  report 
on  his  title,  and  if  he  can  do  so, 
though  his  title  was  imperfect  when  the 
bill  was  filed,  he  will  be  entitled  to  a 
decree  for  specific  performance.  Tav- 
«nner  v.  Barrett,  21  W.  Va.  656,  .657. 
See  also,  Dodson  v.  Hays,  29  W.  Va. 
M7,  2  S.  E.  415. 
€c  At  or  before  Time  of  Decree. 

If  there  has  been  no  unnecessary  de- 
lay, courts  of  equity  will  sometimes 
decree  a  specific  performance  in  favor 
of  the  vendor,  although  he  is  unable 
to  make  a  good  title  at  the  time  of  fil- 
ing his  bill,  if  he  is  in  a  situation  to 
make  such  a  title  at  or  before  the  time 
of  the  decree.  2  Stor.  Eq.  Juris.,  ch. 
18,  §  777.  But  if  the  vendor  has  been 
long  in  default,  and  in  the  meantime  a 
change  of  circumstances  has  taken 
place,  unfavorable  to  the  party  resist- 
ing the  demand,  a  court  of  equity  will 
not  compel  specific  performance.  Gar- 
nett  V.  Macon,  2  Brock.  R.  185;  and 
Bryan  v.  Lofftus,  1  Rob.  12.  Hen- 
dricks V.  Gillespie,  25  Gratt.  181,  195. 

Equity  will  not  relieve  against  a  pur- 
chase, if  the  vendor,  at  the  time  of  the 
decree,  is  able  to  make  a  title.  Syme  v, 
Johnston,  3  Call  558. 

Though  the  vendee  of  land  has  aban- 
doned possession  for  a  technical  defect 
of  title,  yet  upon  a  bill  to  enjoin  the 
collection  of  the  purchase  money,  if 
the  vendor  can  make  a  good  title  at  the 
time  of  the  decree,  the  vendee  is  bound 
to  take  it.     Mays  v.  Swope,  8  Gratt.  46. 

In  suits  for  the  specific  execution  of 
^'contracts  for  the  sale  of  land,  time  is 
not  generally  considered  of  the  essence 
of  the  contract,  and  therefore  it  is  not 
regarded  as  material  whether  the  plain- 
tiff, at  the  time  he  brings  his  bill  for 
specific  execution,  was  in  a  situation  to 
confer  a  good  title  upon  his  grantee  or 
not.  It  is  sufficient  if  he  can  confer 
such  title  at  any  time  before  the  de- 
cree granting  him  relief."  Vaught  v. 
Cain,  31  W.  Va.  424,  7  S.  E.  9. 


Though  at  the  date  of  a  conveyance 
of  land  retaining  a  lien  for  purchase 
money,  the  title  of  the  grantor  is  de- 
fective, yet  if  at  the  time  when  he  asks 
a  decree  to  enforce  that  lien  in  a  sait 
brought  for  the  purpose,  the  title  has 
become  good  and  valid,  the  original 
defect  of  title  will  not  debar  the 
grantor  from  such  relief.  Bennett  v. 
Pierce,  50  W.  Va.  604,  40  S.  E.  395. 

Where  it  appears  that,  at  the  time 
the  deed  was  made  by  the  vendor  to 
the  land,  and  suit  brought  by  him  to 
subject  the  land  to  the  purchase  money, 
he  did  not  have  a  good  title  to  a  large 
part  of  the  land,  the  court  will  not  en- 
force specific  performance  of  the  con- 
tract, but  will  rescind  it,  though  the 
vendor  may  be  able  to  make  a  good 
title  at  the  time  of  the  decree.  Hen- 
dricks V.  Gillespie,  25  Gratt  181. 

If  at  the  date  of  the  decree  of  sale, 
the  title,  though  origfinally  defective, 
has  become  good  by  reason  of  the  pur- 
chaser's possession  under  the  statute 
of  limitations,  the  court  may  go  on  to 
enforce  the  contract.  Core  v.  Wigncr, 
32  W.  Va.  277,  9  S.  E.  36.  See  Gamctt 
V.  Macon,  6  Call  308,  Fed.  Cas.  No. 
5,245. 
dd.   Reasonable  Time  to  Perfect  Title. 

In  some  instances  the  court  will  de- 
cree specific  performance  if  the  vendor 
is  prepared  to  comply  with  his  cove- 
nants at  the  hearing;  and  .the  court  will 
afford  him  a  reasonable  time  to  re- 
move incumbrances  and  perfect  his  title. 
But  this  is  a  matter  of  favor  to  the 
vendor,  only  to  be  granted  in  cases 
which  admit  of  such  relief  without 
prejudice  to  the  rights  of  the  vendee. 
The  court  will  not  give  time  to  the 
vendor  when  the  defect  to  be  remedied 
was  known  to  the  vendor  or  his  at- 
torney at  the  time  of  the  contract,  and 
was  concealed  from  the  purchaser. 
Christian  v.  Cabell,  22  Gratt,  82;  Rader 
V.  Neal,  13  W.  Va.  373;  E>odson  v. 
Hays,  29  W.  Va.  577,  2  S.  E.  415. 

The  principle  is  well  established  that 
it  is  not  essential  that  the  vendor  had 
at  the  time  of  the  contract  such  title  and 
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capacity  to  convey  the  property,  or 
such  means  and  right  to  acquire  it  as 
would  enable  him  to  fulfill  it  on  his 
part  It  is  sufficient,  if  he  is  able  to 
convey,  when  he  is  required  by  the  con- 
tract, or  the  equities  of  the  case.  And 
where  time  is  not  of  the  essence  of  the 
contract,  the  vendor  will  be  allowed  a 
reasonable  time  to  obtain  a  perfect 
title.  Rader  v.  Neal,  13  W.  Va.  373, 
388;  Mays  v.  Swope,  8  Gratt.  46;  Dod- 
son  V.  Hays,  29  W.  Va.  577,  594,  2  S. 
E.  415,  425,  citing  Goddin  v.  Vaughn, 
14  Gratt.  102. 

<19)   Title  Must  Appear  by  the  Record. 
The   record  in  a  suit  by  the  vendor 
must    show    that     the     vendor     could 
convey   good    title.      In     Hendricks    v. 
Gillespie,  25  Gratt.  181,  197,  the  court, 
citing  Griffin  v.  Cunningham,  19  Gratt. 
571,  said:     "The  record  does  not  show 
that  the  vendor  could  convey  a  clear, 
unquestionable  title  to  the  heirs  of  the 
vendee,  even  at  the  date  of  the  decree. 
The  burden  is  on  the  vendor  to  show 
that    the  title  is   free  from   reasonable 
•doubt,  and  that  the  vendee  will  not  be 
exposed  by  taking  it  to  litigation." 
<«))     Destruction   of   Property  before 
Vendor  Can  Make  Title. 
In   Christian  v.  Cabell,  22  Gratt.  82, 
the  house  and  lot  had  been  owned  by 
C,    who   sold  and   conveyed   it  to   M. 
Whilst  G.  owned  it,  she  being  a  mem- 
ber of  a  building  fund  association,  bor- 
rowed   from    it    $2,000,    and    gave    her 
bonds,  in  the  penalty  of  $4,000,  and  a 
■deed  of  trust  to  K,,  to  secure  her  lia- 
bilities   to    the    association.      She    had 
paid  up  all  dues  until  December,  1863; 
l>ut  there  was  an  uncertain  amount  for 
which  the  property  was  still  liable;  and 
this    could    only   be   ascertained    by    a 
suit  in  equity  and  an  account;  and  this 
incumbrance    was    unknown    to    C.    at 
the    time  of  the  contract.     The  house 
had  been  consumed  by  fire  before  pro- 
ceedings were  instituted  by  W.  against 
C.    to  enforce  the  contract     Held,  the 
purchaser  of  real  estate  is  the  owner 
from    the   date   of  the   contract,   when 


the  vendor  is  in  no  default,  and  is  pre- 
pared to  convey  a  clear  title.  But  he 
is  not  the  owner  till  the  vendor  can 
make  a  title  according  to  the  contract 
Any  loss  occurring  to  the  property  be- 
fore the  vendor  is  in  a  condition  to 
convey  a  clear  unincumbered  title  must 
fall  on  him,  and  not  on  the  purchaser. 
The  house  having  been  consumed  by 
fire,  whilst  the  incumbrance  on  the 
property  still  existed,  so  that  W.  could 
not  make  a  good  title  to  it,  the  loss 
must  be  borne  by  B.  and  her  children, 
and  not  by  C. 

(21)    Right  of  Purchaser  to  Compen- 
sation Or  Abatement. 

In  a  written  agreement  for  sale  of 
land,  it  was  described  as  a  tract  which 
had  escheated  to  the  commonwealth 
and  by  the  commonwealth  had  been 
given  to  the  vendor,  who  stipulated 
to  make  compensation,  if  a  better  title 
than  his  should  thereafter  be  estab- 
lished. The  title  of  the  vendor  appear- 
ing to  be  such  as  described,  on  a  bill 
in  his  behalf  for  specific  performance, 
the  purchaser  was  not  allowed  compen- 
sation for  locating  and  obtaining  a 
patent  for  part  of  the  land  as  waste 
and  unappropriated,  but  was  decreed  to 
release  his  claim  under  the  patent,  be- 
fore the  vendor  should  be  compelled  to 
make  him  a  deed;  and  a  stipulation, 
conforming  to  the  agreement,  was  di- 
rected to  be  inserted  in  such  deed.  See 
Alexander  v.  Greenup,  1  Munf.  134-149. 
Legrand  v.  H.  S.  College,  5  Munf.  324. 

A  vendor  sells  2,000  acres  of  land  to 
a  vendee,  at  the  price  of  50,000  dollars, 
and  conveys,  by  mistake,  to  the  vendee, 
39  acres  of  land  for  which  the 
vendor  has  no  title.  Held,  in  a  suit  in 
equity  to  recover  the  purchase  money, 
the  circuit  court  should  decree  a  spe- 
cific execution  of  the  contract,  where 
it  is  possible  to  do  so;  and  that  where 
such  specific  execution  can  not  be  de- 
creed, the  court  should  decree  an 
abatement,  according  to  the  contract 
price  of  the  purchase,  or  at  the  rate 
of  25  dollars  per  acre,  and  not  accord- 
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contract  of  sale  or  when  he  brought 
his  bill  for  specific  performance,  and  he 
is  permitted  by  the  court  to  make  out 
his  titie  at  any  time  before  the  report 
on  his  title,  and  if  he  can  do  so, 
though  his  title  was  imperfect  when  the 
bill  was  filed^  he  will  be  entitled  to  a 
decree  for  specific  performance.  Tav- 
«nner  v.  Barrett,  21  W.  Va.  656,  .657. 
See  also,  Dodson  v.  Hays,  29  W.  Va. 
677,  2  S.  E.  415. 
€c  At  or  before  Time  of  Decree. 

If  there  has  been  no  unnecessary  de- 
lay, courts  of  equity  will  sometimes 
decree  a  specific  performance  in  favor 
of  the  vendor,  although  he  is  unable 
to  make  a  good  title  at  the  time  of  fil- 
ing his  bill,  if  he  is  in  a  situation  to 
make  such  a  title  at  or  before  the  time 
of  the  decree.  2  Stor.  Eq.  Juris.,  ch. 
18,  §  777.  But  if  the  vendor  has  been 
long  in  default,  and  in  the  meantime  a 
change  of  circumstances  has  taken 
place,  unfavorable  to  the  party  resist- 
ing the  demand,  a  court  of  equity  will 
not  compel  specific  performance.  Gar- 
nett  V.  Macon,  2  Brock.  R.  185;  and 
Bryan  v.  Lofftus,  1  Rob.  12.  Hen- 
dricks V.  Gillespie,  25  Gratt.  181,  195. 

Equity  will  not  relieve  against  a  pur- 
chase, if  the  vendor,  at  the  time  of  the 
decree,  is  able  to  make  a  title.  Syme  v. 
Johnston,  3  Call  558. 

Though  the  vendee  of  land  has  aban- 
doned possession  for  a  technical  defect 
of  title,  yet  upon  a  bill  to  enjoin  the 
collection  of  the  purchase  money,  if 
the  vendor  can  make  a  good  title  at  the 
time  of  the  decree,  the  vendee  is  bound 
to  take  it.     Mays  v.  Swope,  8  Gratt.  46. 

In  suits  for  the  specific  execution  of 
^'contracts  for  the  sale  of  land,  time  is 
not  generally  considered  of  the  essence 
of  the  contract,  and  therefore  it  is  not 
regarded  as  material  whether  the  plain- 
tiff, at  the  time  he  brings  his  bill  for 
specific  execution,  was  in  a  situation  to 
confer  a  good  title  upon  his  grantee  or 
not.  It  is  sufficient  if  he  can  confer 
such  title  at  any  time  before  the  de- 
cree granting  him  relief."  Vaught  v. 
Cain,  31  W.  Va.  424,  7  S.  E.  9. 


Though  at  the  date  of  a  conveyance 
of  land  retaining  a  lien  for  purchase 
money,  the  title  of  the  grantor  is  de- 
fective, yet  if  at  the  time  when  he  asks 
a  decree  to  enforce  that  lien  in  a  suit 
brought  for  the  purpose,  the  title  has 
become  good  and  valid,  the  original 
defect  of  title  will  not  debar  the 
grantor  from  such  relief.  Bennett  v. 
Pierce,  50  W.  Va.  604,  40  S.  E.  395. 

Where  it  appears  that,  at  the  time 
the  deed  was  made  by  the  vendor  to 
the  land,  and  suit  brought  by  him  to 
subject  the  land  to  the  purchase  money, 
he  did  not  have  a  good  title  to  a  large 
part  of  the  land,  the  court  will  not  en- 
force specific  performance  of  the  con- 
tract, but  will  rescind  it,  though  the 
vendor  may  be  able  to  make  a  good 
title  at  the  time  of  the  decree.  Hen- 
dricks V.  Gillespie,  25  Gratt.  181. 

If  at  the  date  of  the  decree  of  sale, 
the  title,  though  originally  defective, 
has  become  good  by  reason  of  the  pur- 
chaser's possession  under  the  statute 
of  limitations,  the  court  may  go  on  to 
enforce  the  contract.  Core  v.  Wigner, 
32  W.  Va.  277,  9  S.  E.  36.  See  Garnett 
V.  Macon,  6  Call  308,  Fed.  Cas.  No. 
5,245. 
dd.   Reasonable  Time  to  Perfect  Title. 

In  some  instances  the  court  will  de- 
cree specific  performance  if  the  vendor 
is  prepared  to  comply  with  his  cove- 
nants at  the  hearing;  and^the  court  will 
afford  him  a  reasonable  time  to  re- 
move incumbrances  and  perfect  his  title. 
But  this  is  a  matter  of  favor  to  the 
vendor,  only  to  be  granted  in  cases 
which  admit  of  such  relief  without 
prejudice  to  the  rights  of  the  vendee. 
The  court  will  not  give  time  to  the 
vendor  when  the  defect  to  be  remedied 
was  known  to  the  vendor  or  his  at- 
torney at  the  time  of  the  contract,  and 
was  concealed  from  the  purchaser. 
Christian  v.  Cabell,  22  Gratt.  82;  Rader 
V.  Neal,  13  W.  Va.  373;  Dodson  v. 
Hays,  29  W.  Va.  577,  2  S.  E.  415. 

The  principle  is  well  established  that 
it  is  not  essential  that  the  vendor  had 
at  the  time  of  the  contract  such  title  and 
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capacity  to  convey  the  property,  or 
^uch  means  and  right  to  acquire  it  as 
would  enable  him  to  fulfill  it  on  his 
part.  It  is  sufficient,  if  he  is  able  to 
convey,  when  he  is  required  by  the  con- 
tract, or  the  equities  of  the  case.  And 
where  time  is  not  of  the  essence  of  the 
•contract,  the  vendor  will  be  allowed  a 
reasonable  time  to  obtain  a  perfect 
title.  Rader  v.  Neal,  13  W.  Va.  373, 
388;  Mays  v,  Swope,  8  Gratt.  46;  Dod- 
5on  V.  Hays,  29  W.  Va.  577,  594,  2  S. 
E.  415,  425,  citing  Goddin  v,  Vaughn, 
14  Gratt.  102. 
<19)  Title  Must  Appear  by  the  Record. 

The  record  in  a  suit  by  the  vendor 
must  show  that  the  vendor  could 
convey  good  title.  In  Hendricks  v. 
Oillespie,  25  Gratt.  181,  197,  the  court, 
citing  Griffin  v,  Cunningham,  19  Gratt. 
571,  said:  "The  record  does  not  show 
that  the  vendor  could  convey  a  clear, 
unquestionable  title  to  the  heirs  of  the 
vendee,  even  at  the  date  of  the  decree. 
The  burden  is  on  the  vendor  to  show 
that  the  title  is  free  from  reasonable 
doubt,  and  that  the  vendee  will  not  be 
exposed  by  taking  it  to  litigation." 
<20)  Destruction  of  Property  before 
Vendor  Can  Make  Title. 

In  Christian  v.  Cabell,  22  Gratt.  82, 
the  house  and  lot  had  been  owned  by 
C,  who  sold  and  conveyed  it  to  M. 
Whilst  G.  owned  it,  she  being  a  mem- 
ber of  a  building  fund  association,  bor- 
rowed from  it  $2,000,  and  gave  her 
bonds,  in  the  penalty  of  $4,000,  and  a 
•deed  of  trust  to  K.,  to  secure  her  lia- 
bilities to  the  association.  She  had 
paid  up  all  dues  until  December,  1863; 
but  there  was  an  uncertain  amount  for 
which  the  property  was  still  liable;  and 
this  could  only  be  ascertained  by  a 
suit  in  equity  and  an  account;  and  this 
incumbrance  was  unknown  to  C.  at 
the  time  of  the  contract.  The  house 
bad  been  consumed  by  fire  before  pro- 
ceedings were  instituted  by  W.  against 
C  to  enforce  the  contract.  Held,  the 
purchaser  of  real  estate  is  the  owner 
from   the   date   of  the  contract,   when 


the  vendor  is  in  no  default,  and  is  pre- 
pared to  convey  a  clear  title.  But  he 
is  not  the  owner  till  the  vendor  can 
make  a  title  according  to  the  contract 
Any  loss  occurring  to  the  property  be- 
fore the  vendor  is  in  a  condition  to 
convey  a  clear  unincumbered  title  must 
fall  on  him,  and  not  on  the  purchaser. 
The  house  having  been  consumed  by 
fire,  whilst  the  incumbrance  on  the 
property  still  existed,  so  that  W.  could 
not  make  a  good  title  to  it,  the  loss 
must  be  borne  by  B.  and  her  children, 
and  not  by  C. 

(21)    Right  of  Purchaser  to  Compen- 
sation or  Abatement. 

In  a  written  agreement  for  sale  of 
land,  it  was  described  as  a  tract  which 
had  escheated  to  the  commonwealth 
and  by  the  commonwealth  had  been 
given  to  the  vendor,  who  stipulated 
to  make  compensation,  if  a  better  title 
than  his  should  thereafter  be  estab- 
lished. The  title  of  the  vendor  appear- 
ing to  be  such  as  described,  on  a  bill 
in  his  behalf  for  specific  performance, 
the  purchaser  was  not  allowed  compen- 
sation for  locating  and  obtaining  a 
patent  for  part  of  the  land  as  waste 
and  unappropriated,  but  was  decreed  to 
release  his  claim  under  the  patent,  be- 
fore the  vendor  should  be  compelled  to 
make  him  a  deed;  and  a  stipulation, 
conforming  to  the  agreement,  was  di- 
rected to  be  inserted  in  such  deed.  See 
Alexander  v.  Greenup,  1  Munf.  134-149. 
Legrand  v.  H.  S.  College,  5  Munf.  324. 

A  vendor  sells  2,000  acres  of  land  to 
a  vendee,  at  the  price  of  50,000  dollars, 
and  conveys,  by  mistake,  to  the  vendee, 
39  acres  of  land  for  which  the 
vendor  has  no  title.  Held,  in  a  suit  in 
equity  to  recover  the  purchase  money, 
the  circuit  court  should  decree  a  spe- 
cific execution  of  the  contract,  where 
it  is  possible  to  do  so;  and  that  where 
such  specific  execution  can  not  be  de- 
creed, the  court  should  decree  an 
abatement,  according  to  the  contract 
price  of  the  purchase,  or  at  the  rate 
of  25  dollars  per  acre,  and  not  accord- 
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ing  to  the  relative  value  of  the  39  acres. 
Stockton  V.  Union  Oil,  etc.,  Co.,  4  W. 
Va.  273. 
(tS)    Warranty. 

See  the  title  COVENANTS,  vol.  3, 
P.  741. 

On  a  contract  for  the  sale  of  land, 
the  vendee  is  entitled  to  a  general  war- 
ranty deed,  where  the  vendor  is  seized 
of  the  land  in  his  own  right,  unless  the 
contrary  is  agreed  upon;  but  if  the 
vendor  be  an  executor,  trustee  or  com- 
missioner of  the  court,  the  vendee  is 
entitled  to  a  deed  with  special  war- 
ranty only.  Tavenner  v.  Barrett,  21 
W.  Va.  656. 

Upon  a  sale  of  real  estate,  whether 
at  public  or  private  sale,  where  noth- 
ing is  said  about  the  title,  the  pur- 
chaser is  entitled  to  have  a  clear  title 
with  covenants  of  general  warranty. 
Goddin  v.  Vaughn,  14  Gratt.  102. 

In  Butcher  v.  Peterson,  26  W.  Va- 
447,  460,  citing  Jackson  v,  Ligon,  3 
Leigh  161,  it  is  said,  when  a  purchaser 
has  notice  of  a  defect  or  encumbrance 
and  requires  from  the  vendor  a  war- 
ranty, the  presumption  of  law  is  that 
the  covenant  was  expressly  taken 
against  such  known  defect  or  encum- 
brance. Courts  do  not  sit  to  over- 
throw the  agreement  of  parties  but  to 
carry  them  into  effect  when  they  are 
legal  and  equitable  and  reasonable. 
Rader  v.  Neal,  13  W.  Va.  373,  388. 

A  decree  that  a  married  woman  shall 
convey  land  with  general  warranty, 
though  erroneous,  is  no  cause  for  re- 
versing the  decree,  as  under  the  stat- 
ute the  warranty  would  not  bind  her. 
Code,  ch.  121,  §  7,  p.  514.  Clarke  v. 
Reins,  12  Gratt.  98. 

M.  covenants  to  sell  land  to  R.  for 
purchase  money  to  be  paid  in  install- 
ments, and  binds  himself,  not  his  heirs, 
upon  payment  of  the  installments,  to 
make  R.  a  good  and  sufficient  title  in 
fee;  the  last  installment  is  not  paid 
when  due,  and  after  it  falls  due,  M.,  the 
vendor,  dies;  and  R.,  the  vendee,  piays 
that    installment    to    M.'s    administra- 


tors; the  administrators  tender  R.  st 
deed  from  part  of  M.'s  heirs,  the  other 
being  infants  and  nonresidents,  with 
special  warranty,  which  R.  refuses  to 
accept;  R.  brings  suit  at  law  against 
the  administrators,  for  the  breach  o£ 
their  intestate's  covenant  to  convey 
and  recovers  judgment  for  the  pur- 
chase money;  and  then  M.'s  adminis- 
trators file  a  bill  in  equity  against  M.'s- 
heirs  and  R.  for  specific  execution  of 
the  covenant,  and  to  enjoin  proceed- 
ings on  R.'s  judgment  at  law. 
Whether  as  the  vendor  covenated  to- 
convey,  for  himself,  not  for  his  heirs 
also,  and  as  he  did  not  convey,  the 
purchaser  might  not,  for  that  reason,, 
abandon  the  purchase,  and  insist  on 
having  his  money  refunded  to  him? 
Also,  whether  in  case  of  a  sale  of  lands 
with  covenant  to  convey,  if  the  vendor 
dies  before  conveyance,  and  his  heirs 
can  not  give  assurance  of  title,  equiva- 
lent to  conveyance  with  the  usual  cove- 
nants of  assurance  by  the  vendor  him- 
self, the  heirs  of  the  vendor  can  de- 
mand specific  execution  in  equity, 
though  the  vendee  may  demand  it  of 
them.  Moore  v.  Fitz  Randolph,  S 
Leigh  175. 

(23)  Rescission* 

In  1862  land  was  conveyed  to  J*  B. 
H.  in  trust  for  his  wife  and  their  chil- 
dren. Deed  was  lost  and  not  recorded,, 
but  its  contents  were  established.  la 
1873,  J.  B.  H.  absconded.  In  1873- 
same  grantors  conveyed  same  land  to- 
the  wife,  reciting  deed  of  1862,  and  she 
sold  the  land  to  T.,  and  in  1878  as 
absolute  owner  sued  T.  for  specific 
performance.  T.  defended  on  ground 
of  defect  of  her  title,  but  sale  was  or- 
dered and  made  to  R.,  and  L.,  sheriff, 
ordered  to  deliver  possession.  The 
sale  to  R.  should  have  been  rescinded, 
a  trustee  appointed  to  hold  the  land 
for  the  benefit  of  the  wife  and  her 
children,  and  the  parties  put  in  statu 
quo.     Hess  v,  Rankin,  78  Va.  175. 

(24)  Waiver  of  Objections. 

In   General. — If  a    purchaser,    upon 
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being  informed  of  the  state  of  the  title 
immediately  after  the  sale,  plainly 
manifests  his  intention  to  proceed  with 
the  purchase,  content  to  take  a  con- 
veyance for  the  moiety  which  can  be 
made  at  once,  and  to  look  to  the  court 
of  chancery  for  the  title  to  the  other 
moiety,  he  thereby  waives  the  objec- 
tion which  he  was  entitled  to  make  for 
the  want  of  a  conveyance  with  general 
warranty.  Goddin  v.  Vaughn,  14  Gratt. 
102. 

Where  difficulties  arise  in  making 
title,  the  purchaser  should  not  take 
possession  until  their  removal.  If  he 
does,  it  may  be  a  waiver  by  him. 
Daniel  v.  Leitch,  13  Gratt.  195;  Chris- 
tian V.  Cabell   22  Gratt.  82. 

Illustrative  Cases. — Granting  a  lease 
to  a  person  in  possession  under  the 
vendor,  will  be  held  to  be  a  taking 
possession,  for  the  possession  of  the 
tenant  is  the  possession  of  the  land- 
lord. Goddin  v.  Vaughn,  14  Gratt.  102, 
125. 

Attempting  to  resell  is  an  important 
circumstance  upon  the  question  of 
waiver,  but  it  is  of  itself  not  con- 
clusive, as  the  party  may  have  de- 
signed merely  to  ascertain  the  value 
without  really  intending  to  sell.  God- 
din V.  Vaughn,  14  Gratt.  102,  125. 

So,  the  preparation  of  a  conveyance 
is  a  strong  circumstance,  as  showing 
that  a  stage  of  proceeding  had  been 
reached  subsequent  to  the  discussion 
of  title,  and  it  may  be  supposed,  there- 
fore, that  all  objections  had  been  re- 
moved or  abandoned.  Goddin  v, 
Vaughn,  14  Gratt.  102,  125. 

Entry  into  Possession. — Where  a 
purchaser  knowing  of  an  objection  to 
a  title  enters  into  possession  of  the  es- 
tate, he  may  be  considered  to  have 
himself  executed  the  purchase,  and 
thus  waived  his  objection.  Goddin  v, 
Vaughn,  14  Gratt.  102,  125. 

But  in  Hendricks  v.  Gillespie,  25 
Gratt.  181,  189,  it  was  said:  "The  fact 
of  the  vendee's  possession  could  not 
"be  regarded  as  a  waiver  of  objections 


to  the  title^  because  he  was  authorized 
by  the  contract  to  take  possession  be- 
fore the  title  was  made.  1  Sugd.  Vend., 
top  p.  518,  ch.  9,  §  1,  art.  20.  Nor  can 
his  act  of  exchange  implying  owner- 
ship. Because  acts  of  ownership,  after 
an  authorized  possession,  are  of  no 
importance;  for  what  can  be  the  pur- 
pose or  advantage  of  taking  possession 
except  to  act  as  owner?  Ibid,  art.  23. 
We  do  not  think  therefore  that  the 
continued  possession  of  Hendricks,  or 
the  exchange  he  made  with  Oney, 
amounted  to  an  acknowledgment  that 
the  survey  was  made  in  conformity 
with  the  contract,  or  a  waiver  of  his 
objection." 

"But  if  it  could  be  a  waiver  of  the 
objection,  upon  a  further  discovery  of 
objections  arising  out  of  the  misde- 
scription he  might  rescind  the  contract. 
1  Sugd.  Vend.,  top  p.  508,  bottom  331, 
ch.  8,  §  4,  art.  25."  Hendricks  v,  Gilles- 
pie, 25   Gratt.  181,  189. 

M.  conveys  a  house  and  lot  to  W. 
in  trust  for  B.  for  life,  remainder  to 
her  children.  On  the  30th  of  June, 
1870,  B.  contracts  in  writing  with  C, 
to  sell  to  him  the  property  for  $10,000, 
on  the  terms  of  $2,000  when  he  received 
a  good  deed  for  the  property,  and  the 
balance  in  five  years'  equal  annual 
payments;  possession  to  be  delivered 
on  the  15th  of  July,  B.  to  procure  the 
approval  of  the  contract  by  the  proper 
court  without  cost  to  C.  On  the  9th 
of  July,  W.  files  his  bill  against  B.  and 
her  children,  to  have  the  contract  ap- 
proved, and  by  a  decree  on  the  same 
day  the  contract  is  approved,  and  W. 
is  directed  to  convey  the  house  and  lot 
to  C.  with  special  warranty.  On  the 
same  day,  W.  executes  the  deed,  and 
hands  it  to  C,  who  in  a  few  days  writes 
to  W.,  stating  various  objections  to  the 
title,  and  saying  he  can  not  have  any- 
thing to  do  with  the  property  in  the 
state  of  the  title.  On  the  15th  of  July, 
W.  tenders  C.  possession,  saying,  any 
objections  which  may  be  made  to  the 
title  are  erroneous  or  imaginary.    And 
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thereupon  C.  refuses  to  take  posses- 
sion, and  renounces  the  contract.  Held, 
if  C.  had  taken  possession,  and  per- 
formed the  contract  on  his  part,  by 
paying  the  cash  payment  and  execut- 
ing his  bonds,  he  would  thereby  have 
waived  his  objections  to  the  title. 
Christian  v.  Cabell,  22  Gratt.  82. 

And  if  a  purchaser  take  possession 
under  a  contract^  and  afterwards  re- 
jects the  title,  he  must  relinquish  the 
possession,  although  he  may  have  ex- 
pended money  in  making  improve- 
ments. Goddin  v,  Vaughn,  14  Gratt 
102,  125. 

Question  of  Fact.— The  question  of 
waiver  of  objection  to  the  vendor's 
title  is,  in  every  case,  one  of  fact;  did 
the  purchaser  intend  to  waive,  and  has 
he  actually  waived,  the  objection;  but 
the  intention  may  be  inferred  from  his 
acts,  and  no  direct  expression  of  it  is 
required.  Indeed  his  silence  may  in 
some  cases  be  tantamount  to  the 
clearest  expression  of  being  content 
with  the  title.  2  Sugd.  Vend.  (6th  Am. 
Ed.)  8.  Goddin  v,  Vaughn)  14  Gratt. 
102,  124. 
(26)    Burden  of  Proof. 

"The  burden  is  on  the  vendor  who 
asks  for  the  specific  execution  of  a 
contract  to  show  that  he  has  such  title 
as  he  contracted  to  convey.  Judge 
Allen  in  Carrington  v.  Otis,  4  Gratt. 
235;  Hendricks  v,  Gillespie,  25  Gratt. 
181,  197.  See  also.  Fry  on  Spec.  Per., 
§  824;  2  Minor's  Inst.  893,  894."  Mc- 
Allister V.  Harman,  101  Va.  17,  25,  42 
S.  E.  920. 

A  vendor  of  real  estate  seeking  to 
enforce  specific  performance  of  the  con- 
tract of  sale  must  not  only  have  a 
good  title,  but  he  must  show  it.  Griffin 
V.  Cunningham,  19  Gratt.  571. 

"But  the  record  presents  further  ob- 
jections to  specific  performance  in  this 
case,  which  I  can  only  briefly  notice,  as 
this  opinion  has  already  taken  up  too 
much  time.  And  first,  the  record  does 
not  show  that  the  vendor  could  con- 
vey a  clear,  unquestionable  title  to  the 


heirs  of  the  vendee,  even  at  the  date  of 
the  decree.  The  burden  is  on  the 
vendor  to  show  that  the  title  is  free 
from  reasonable  doubt,  and  that  the 
vendee  will  not  be  exposed,  by  taking 
it,  to  litigation.  Dwight  Sturtevant  v. 
Jacques,  14  Allen's  R.  523,  526;  Rich- 
mond  V.  Gray,  3  Allen's  R.  25;  Griffin's 
ex'or  V.  Cunningham,  1§  Gratt.  571." 
Hendricks  v.  Gillespie,  25  Gratt  ItU 
1§7. 

Until  the  vendor  has  shown  that  he 
has  a  clear  title,  he  has  no  right  to  call 
for  a  specific  execution  of  the  contract. 
Carrington  v,  Otis,  4  Gratt  235. 
(M)    Practice. 
ito.    Reversible  Error. 

County  court,  though  the  title  is,  in 
truth, .  defective,  without  reference  of 
the  title,  decrees  specific  executaon; 
vendee  appeals  to  superior  court  of 
chancery.  Held,  the  chancellor  ought  to 
review  the  decree  of  the  county  court* 
upon  the  actual  state  of  case  at  time 
of  the  decree  there;  and  as  the  decree 
was  erroneous  in  compelling  vendee  to 
take  defective  title,  to  reverse  it,  and 
dismiss  vendor's  bill;  and  he  ought  not 
to  open  the  proceedings,  refer  the  title, 
give  the  vendor  time  to  perfect  it,  and 
in  case  he  succeeded  in  doing  so,  de- 
cree specific  execution.  Jackson  v, 
Ligon,  3  Leigh  161. 
bb.    Objections  in  Appellate  Court 

See  the  title  APPEAL  AND  ER- 
ROR, vol.  1,  p.  547. 

On  a  bill  by  a  vendee  against  a 
vendor  for  specific  execution,  if  no  ob- 
jection to  the  vendor's  title  be  made  in 
the  court  of  chancery,  in  any  form,  he 
can  not  be  heard  to  make  such  objec- 
tion in  the  appellate  court  Brocken- 
brough  V.  Blythe,  3  Leigh  619. 
(27)    Costs. 

See  the  title  COSTS,  vol.  3,  p.  604. 

In  1814  land  was  sold«  possession 
thereof  delivered,  part  of  the  purchase 
money  paid,  and  a  contract  made  to 
pay  a  further  part  when  a  lawful  right 
should  be  conveyed.  In  1820  a  bill 
was   filed  by  the  vendor  and  his  wife 
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(who  claimed  to  have  inherited  the 
land  from  her  father)  against  the  vend- 
ees and  their  assignee,  asking  specific 
execution  of  the  contract.  The  bill 
also  made  defendant  a  nonresident, 
who,  it  was  alleged,  had  formerly 
owned  the  land,  and  conveyed  it  to 
the  father  by  a  deed  which  was  acci- 
dentally destroyed  before  it  was  placed 
on  record.  The  assignee  in  his  answer 
said,  he  had  heard  a  report  that  the 
father  mortgaged  the  land  to  secure  a 
debt  which  was  yet  unpaid.  He  pro- 
fessed his  readiness  to  pay  the  balance 
due  from  him  to  the  vendees,  upon  re- 
ceiving a  title  to  the  land,  and  a  re- 
lease of  the  mortgage,  if  there  was  one. 
The  nonresident  defendant,  though 
proceeded  against  by  publication,  put 
in  no  answer.  It  was  proved  by  a  wit- 
ness, that  in  1794  the  nonresident  de- 
fendant conveyed  the  land  to  the  father 
of  the  female  complainant;  that  the 
deed  was  acknowledged  before  three 
witnesses,  and  delivered  to  one  of  them 
to  have  it  recorded;  and  that  it  was 
accidentally  burnt  while  in  his  posses- 
sion. In  1830  a  decree  was  made  for 
specific  execution.  During  all  this  time 
the  vendees  and  their  assignee,  and 
the  heirs  of  the  latter,  continued  to 
hold  possession  of  the  land;  none  of 
them  asked  a  rescission  of  the  con- 
tract; and  it  did  not  appear  that  there 
was  any  such  mortgage  as  was  men- 
tioned in  the  answer.  Upon  an  appeal 
by  the  heirs  of  the  assignee,  held,  that 
as  the  ancestor  of  the  appellants  was 
not  bound  to  take  the  title  until  the 
existence  and  validity  of  the  said  con- 
veyance had  been  judicially  ascer- 
tained, and  as  the  burthen  of  estab- 
lishing these  facts  devolved  on  the 
vendors,  they  should  be  decreed  to  pay 
the  costs.  Wade  v.  Greenwood,  2  Rob. 
474. 

(28)  Tender  of  Deed, 
aa.   Rule  in  Virginia. 

"The  courts  in  some  of  the  states  of 
the  union  have  held  that  a  tender  of 
the  deed  with  the  bill  is  not  required. 


but  we  think  the  better  rule,  deducible 
from  the  weight  of  authority,  is  that 
complainant  be  required  to  allege  the 
facts  constituting  performance  on  his 
part,  and  tender  with  his  bill  a  suffi- 
cient deed  of  conveyance  of  the  title 
of  the  property  he  has  agreed  to  sell 
and  convey,  that  the  court  may  judge 
whether  he  his  done  what  he  ought,  and 
whether  the  deed  is  such  a  conveyance 
of  the  title  as  the  contract  requires." 
Wood  V.  Walker,  92  Va.  24,  28,  22  S. 
E.   523. 

A  bill  by  a  vendor  for  the  specific 
performance  of  a  contract  for  the  sale 
of  land,  which  does  not  tender  a  deed 
of  conveyance,  and  allege  the  ability 
and  willingness  of  the  vendor  to  con- 
vey a  sufficient  title,  is  bad  on  demur- 
rer. Wood  V.  Walker,  92  Va.  24,  22 
S.   E.  523. 

One  who  seeks  to  compel  another  to 
fulfill  a  contract  of  purchase  is  re- 
quired to  plead  and  prove  his  ability 
and  willingness  to  convey  by  a  suffi- 
cient title  the  entire  property  which 
he  has  agreed  to  convey,  and  a  tender 
of  a  sufficient  deed  thereto.  This  deed 
must  be  brought  into  court  and  a 
tender  of  it  kept  good  until  the  suit 
has  been  determined.  Wood  v.  Walker^ 
92  Va.  24,  22  S.  E.  523,  citing  22  Am. 
&  Eng.  Ency.  Law,  pp.  1039,  1040. 

Ability  and  Willingness  of  Vendor 
to  Convey  Title.— On  the  other  hand, 
a  bill  filed  by  a  vendor  of  real  estate 
against  his  vendee,  to  enforce  specific 
execution  of  the  contract  of  sale,  which 
does  not  tender  a  deed  of  conveyance, 
and  which  does  not  allege  the  ability 
and  willingness  of  the  vendor  to  con- 
vey a  sufficient  title,  is  bad  on  demur- 
rer. Such  bill  should  allege  the  facts 
constituting  performance  on  the  part 
of  the  vendor,  and  a  sufficient  deed  of 
conveyance  should  be  tendered  with 
the  bill.  Wood  v.  Walker,  92  Va.  24, 
22  S.  E.  523. 

It  is  not  error  in  an  interlocutory 
decree  enforcing  a  specific  execution  of 
a  contract  against  a  purchaser,  that  it 
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does  not  direct  a  deed  to  be  made  axid 
tendered  to  him.      Goddin  v,  Vaughn, 
14  Gratt.  102. 
bb.   Rule  in  West  Virginia. 

But  in  West  Virginia  the  rule  is  that 
it  is  not  essential  that  the  plaintiff,  in 
a  suit  for  the  speciiic  execution  of  a 
contract  for  the  sale  of  land,  should 
tender  with  his  bill  a  deed  to  the  de- 
fendant for  the  land,  even  when  the 
execution  of  the  deed  and  the  payment 
of  the  purchase  money  are  dependent 
•covenants.  Vaught  v.  Cain,  31  W.  Va. 
424,  7  S.  E.  9;  Tavenner  v.  Barrett,  21 
W.  Va.  656;  White  v.  Dobson,  17  Gratt. 
262. 

**These  cases  are  ample  to  show,  that 
there  is  no  necessity  in  a  suit  for  spe- 
cific performance  brought  by  a  vendor 
for  him  to  tender  a  good  deed  or  any 
deed  with  his  bill  in  order  to  make 
it  good  on  demurrer."  Tavenner  v. 
Barrett,  21  W.  Va.  656,  681. 

Since  it  is  not  necessary  that  a 
vendor's  title  should  have  been  per- 
fected when  he  sold  the  land,  but  when 
he  brought  the  suit,  he  can  not  be  re- 
quired to  tender  and  file  a  good  deed, 
ivith  his  bill,  because  it  is  sufficient  if 
he  can  make  it  perfect  before  the  re- 
port was  made  upon  it  during  the 
progress  of  the  suit,  and  time  is  sub- 
sequently given  him  for  that  purpose. 
Tavenner  v.  Barrett,  21  W.  Va.  656. 

Dependent  Covenants  at  Law. — 
^'Whatever  may  be  the  rule  of  plead- 
ing in  regard  to  dependent  covenants 
in  courts  of  law,  it  is  well  settled,  in 
•cases  of  this  character  in  courts  of 
equity,  that  it  will  not  make  the  bill 
demurrable  merely  because  the  plain- 
tiff fails  to  tender  with  his  bill  for  spe- 
cific performance  a  sufficient  or  any 
deed  for  the  land.  Brooke  v.  Hewitt, 
3  Ves.  253."  Vaught  v.  Cain,  31  W.  Va. 
424,  7  S.   E.  9,   10. 

Suit  by  Assignee  in  Bankruptcy. — 
"Now  as  I  understand  the  law  it  was 
not  necessary  that  any  deed  should 
"have  been  tendered  to  the  purchasers 
of  this  land  either  before  the  institu- 
tion of  this  suit,  as  the  appellee's  coun- 


sel insists,  or  with  the  bill.  All  that 
was  necessary,  according  to  the  terms 
of  the  contract  stated  in  the  bill,  was 
for  the  plaintiff  to  make  a  deed  in  ac- 
cordance with  her  contract,  when  the 
purchasers,  Barrett  and  wife,  paid  the 
purchase  money.  If  the  bill  had  shown 
on  its  face,  that  she  never  could  have 
made  such  a  deed  as  the  contract 
called  for,  as  for  instance  if  the  bill 
had  been  filed  by  an  assignee  in  bank- 
ruptcy, and  the  contract  showed  that 
the  bankrupt  had  bound  himself  to  in- 
sert in  the  deed  certain  covenants,  such 
contract  could  not  be  specifically  en- 
forced unless  the  assignee  in  bank- 
ruptcy was  willing  to  give  such  cove- 
nants personally.  But  so  liberal  is  the 
court  of  equity  in  such  a  case,  that 
though  the  bankrupt  was  unable  or 
not  obliged  to  execute  such  covenants 
as  he  had  agreed  to  do,  yet  the  court 
at  the  instance  of  the  assignee  of  such 
bankrupt  would  enforce  such  contract 
specifically,  if  the  assignee  himself 
would  agree  to  execute  such  contract 
in  lieu  of  the  bankrupt."  Tavenner  v. 
Barrett,  21  W.  Va.  656,  679. 

Acknowledgment  of  Married  Woman 
Dated  after  Suit.— A  bill  filed  by  a 
married  woman  and  her  husband  for 
the  specific  performance  of  a  contract 
for  the  sale  of  land  belonging  to  the 
female  'plaintiff,  is  not  demurrable  sim- 
ply because  it  appears  upon  the  face  of 
the  deed  tendered  with  the  bill  that  the 
acknowledgment  is  dated  after  the  suit 
had  been  commenced.  Vaught  v.  Cain, 
31  W.  Va.  424,  7  S.  E.  9.  The  court, 
in  this  case,  said  further:  "Whatever 
may  be  the  rule  of  pleading  in  regard 
to  dependent  covenants  in  courts  of 
law,  it  is  well  settled  in  cases  of  this 
character  in  courts  of  equity  that  it 
will  not  make  the  bill  demurable  merely 
because  the  plaintiff  fails  to  tender  with 
his  bill  for  specific  performance  a  suffi- 
cient, or  any,  deed  for  the  land." 
b.  Suit  by  Vendee. 
(1)   In  General. 

"While    a    purchaser,    however,    can 
not  be  compelled   to   take  a  defective 
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title,  but  has  a  right  to  insist  upon  a 
clear  legal  title,  on  the  other  hand, 
though  the  vendor  can  not  make  the 
title  he  contracts  to  make,  yet  he  may 
be  compelled  to  convey  such  title  as 
he  has,  and  to  compensate  for  the  de- 
fect; nor  does  it  lie  for  him  to  object 
for  the  want  of  a  complete  title  in 
him."  Dunsmore  v.  Lyle,  87  Va.  391, 
393,  12  S.  E.  610;  Griffin  v.  Cunning- 
ham, 10  Gratt.  571. 

In  the  exercise  of  that  discretion 
which  is  always  exercised  in  bills  for 
specific  performance,  it  will  not  .com- 
pel a  party  to  execute  the  contract, 
when  he  can  not  get  that  which  he  con- 
tracted for.  Fire,  etc.,  Ins.  Co.  v,  Mor- 
rison, 11  Leigh  354,  367. 

As  a  general  rule  equity  will  decree 
specific  performance  so  far  as  the 
vendor  is  capable  of  performing  his 
contract,  in  a  case  in  which  the  vendor 
was  unable  to  make  a  complete  title  to 
all  the  land  he  agreed  to  sell,  if  the 
vendee  be  willing  to  receive  the  same. 
But  in  such  case  it  must  appear  \jfizt 
the  vendor  has  a  lawful  right  to  con- 
vey such  less  estate.  M'Cann  v.  Janes, 
1    Rob.   256. 

"A  vendee  may  if  he  please  elect  to 
take  what  the  vendor  can  give  though 
it  may  not  be  all  he  contracted  for, 
and  if  with  full  information  he  chooses 
to  confirm  a  contract  which  he  had  the 
right  to  rescind,  he  will  be  bound  by 
it,  and  no  new  consideration  will  be 
necessary  to  render  the  confirmation 
obligatory.  Chesterfield  v.  Janssen,  2 
Ves.  R.  125,  140;  Roche  v,  O'Brien,  1 
Ball  &  Beat.  330,  355;  Cole  v.  Gib- 
bons, 3  P.  Wms.  290;  Morse  v.  Royal, 
12  Ves.  R.  355.  And  even  in  a  case  of 
fraud,  if  instead  of  repudiating  the 
transaction,  the  purchaser  deal  with  the 
property  as  his  own,  he  will  be  bound 
though  he  afterwards  discover  a  new 
circumstance  of  fraud,  for  that  will  be 
considered  as  only  strengthening  the 
evidence  of  the  original  fraud,  and  will 
not  revive  the  right  of  repudiation 
which  has  been  once  waived."  God- 
din  V.  Vaughn,  14  Gratt.  102,  124. 

12  Va— 40 


Possession    under    Verbal    Contract. 

— If  the  vendor  of  real  estate,  by  a 
verbal  contract,  has  delivered  posses- 
sion of  the  land  to  the  vendee,  this  will 
entitle  the  vendee  who  is  in  possession 
of  the  land  to  compel  a  specific  per- 
formance of  the  contract  by  making  a 
deed  therefor  on  the  payment  of  the 
purchase  money;  for  otherwise  the 
vendor  might  sue  the  vendee  as  a  tres- 
passer, and  to  permit  him  to  do  so 
after  he  has  put  the  vendee  in  posses- 
sion under  the  verbal  contract  would 
be  to  permit  him  to  take  advantage  of 
his  own  wrong,  in  repudiating  his  obli- 
gation, and  it  would  h<t  punishing  the 
vendee,  who  has  complied  with  his 
own  obligation.  If  the  vendee  has 
taken  possession  of  the  land,  the  courts 
regard  that  the  wrong  done  by  com- 
pelling him  to  surrender  the  posses* 
sion  of  it  as  a  trespasser  is  such  an 
injury  as  could  not  be  compensated  in 
damages,  and  hence  there  is  no  other 
way  of  punishing  the  recalcitrant 
vendor  for  committing  a  fraud  on  the 
vendee,  who  has  complied  with  his 
contract,  by  treating  him  as  a  tres- 
passer. The  authorities  supporting 
these  views  are  numerous,  both  in  Eng- 
land and  America.  See  2  Lomax,  Dig. 
p.  (40)  55;  1  Story,  Eq.  Jur.,  §  761; 
Wat.  Spec.  Perf.,  §  270.  Frame  v. 
Frame,  32  W.  Va.  463,  9  S.  E.  901,  905, 
5  L.  R.  A.  323. 

A  sale  by  a  cotenant  of  the  whole  of 
the  common  property  passes  only  the 
interest  therein,  and  does  not  affect 
the  interest  of  his  cotenant,  unless  such 
transfer  has  been  duly  authorized  or 
ratified 'by  them.  But  such  a  sale  will 
pass  the  seller's  own  title,  and  his 
vendee  will  take  just  such  interest  and 
title  in  the  property  as  the  vendor  him- 
self has,  and  will  become  a  tenant  m 
common  with  the  other  original  co- 
tenants.  Kemper  v.  Ewing,  25  Gratt. 
427;  Wyeth  v.  Mahoney,  32  Gratt.  645. 
See  Clarke  v.  Reins,  12  Gratt  98. 
(2)  Partial  Performance  with  Abate- 
ment or  Compensation. 

In  General. — It  is  a  familiar  practice 
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to  make  decrees  for  the  partial  per- 
formance of  contracts,  with  compensa- 
tion to  the  injured  party,  in  cases 
where  the  measure  of  compensation  is 
certain  or  easy  of  ascertainment. 
Clarke  v.  Reins,  12  Gratt.  98,  111. 

"Where  a  purchaser  can  not  get  a 
title  to  all  he  contracted  tor,  if  he  can 
get  the  substantial  inducement  to  the 
contract,  he  may  insist  upon  taking,  or 
he  may  be  compelled  to  accept,  a  title 
to  so  much  as  the  other  party  can  give 
a  good  title  to,  with  a  reasonable  com- 
pensation for  what  the  party  can  not 
effectually  convey."  Evans  v.  Kings- 
berry,  2  Rand.  120.  Of  course,  the  lat- 
ter portion  of  the  above  stated  propo- 
sition depends  on  the  facts  and  cir- 
cumstances of  each  case  and  as  to 
whether  the  purchaser  will  be  injured 
by  compelling  specific  performance 
against  him  in  such  case.  See  also, 
Tavenner  v.  Barrett,  21  W.  Va.  656, 
680.  Griffin  v.  Cunningham,  19  Gratt. 
571. 

And  a  distinction  is  very  properly 
recognized  by  the  courts  between  the 
case  of  a  vendor  seeking  to  compel 
the  vendee  to  perform,  and  that  of  the 
vendee  asking  a  performance  by  the 
vendor.  Though,  therefore,  the  courts 
have  refused,  as  in  Dalby  v.  Pullen,  3 
Sim.  R.  29,  and  in  other  cases,  to  com- 
pel a  vendee,  who  has  contracted  for 
the  entirety  of  an  estate,  to  take  un- 
divided aliquot  parts  of  it,  it  by  no 
means  follows  that  it  is  improper  to 
compel  the  vendor  to  convey  such  un- 
divided parts,  where  the  vendee  is 
willing  to  accept  them,  with  a  proper 
abatement  of  the  price,  in  lieu  of  the 
whole  estate  for  which  he  contracted. 
Clarke  v.  Reins,  12   Gratt.  98,   113. 

"The  doctrine  '  has  been  long  and 
firmly  settled  by  the  authorities  in 
England,  that  where  a  vendor  con- 
tracts to  sell  a  larger  interest  in  the 
real  estate  than  he  has  title  to,  a  court 
of  equity  will  compel  him,  at'  the  suit 
of  his  vendee,  to  convey  to  the  latter, 
such  an  estate  or  interest  as  the  former 


may  have  in  the  premises  contracted 
to  be  sold.  And  there  seems  to  be  no 
exception  to  the  rule  where,  as  in  this 
case,  the  purchaser  has  paid  the  full 
consideration,  and  is  willing  to  accept 
such  title  and  interest,  as  the  vendor 
hath  in  the  premises  purchased,  in  full 
discharge  of  the  contract,  without  re- 
muneration or  abatement.  Martlock  v. 
Butler,  10  Vesey,  Jr.  292.  Wood  v. 
Griffith,  1  Swanst.  R.  55.  Mare  v. 
Tinker,  19  Beavan  576.  Fry  on  Specific 
Performance,  §  299,  and  authorities 
cited.  And  this  doctrine  has  been  fully 
recognized  in  this  country  and  espe- 
cially by  the  court  of  appeals  of  Vir- 
ginia. 2  Story  Eq.  Jur.,  §  779,  9  Johns. 
456.  Evans  v.  Kingsberry,  2  Rand.  120. 
Clarke  v.  Reins,  12  Gratt.  98."  Cady  v. 
Gale,  5  W.  Va.  547,  565. 

And  Judge  Story,  in  the  second 
volume  of  his  Treatise  on  Equity  Ju- 
risprudence, §  779,  on  the  authority  of 
a  number  of  cases  which  he  cites,  states 
the  general  rule  in  such  case  to  be, 
"thfit  the  purchaser,  if  he  chooses,  is 
entitled  to  have  the  contract  specifically 
performed  as  far  as  the  vendor  can 
perform  it,  and  to  have  an  abatement 
out  of  the  purchase  money,  or  com- 
pensation for  any  deficiency  in  the  title, 
quantity,  quality,  description  or  other 
matters  touching  the  estate."  Clarke 
V,  Reins,  12  Gratt.  98,  112. 

Lord  Eldon  repeats  the  same  doc- 
trine in  Mestaer  v.  Gillespie,  11  Ves. 
640.  "It  is  familiar,"  he  says,  "to  come 
to  this  court  for  a  specific  performance 
of  an  agreement,  the  whole  benefit  of 
which  the  party  can  not  have;  and  if 
he  waives  that  part,  it  is  not  compe- 
tent to  the  other  party  to  refuse  to 
perform  the  rest."  "No  one,"  he  ob- 
serves in  Wood  V.  Griffith,  1  Swanst. 
54,  "will  dispute  this  proposition,  that 
if  a  man  offers  to  sell  an  estate  in  fee 
simple,  and  it  appears  that  he  is  unable 
to  make  a  title  to  the  fee  simple,  he 
can  not  refuse  to  make  a  title  to  all 
that  he  has.  The  purchaser  may  insist 
on  having  his  estate,  such  as  it  is.    The 
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vendor  can  not  say  that  h^  will  give 
nothing,  because  he  is  unable  to  giv^ 
all  that  he  has  contracted  to  give.  If 
a  person  possessed  of  a  term  for  100 
years  contracts  to  sell  the  fee,  he  can 
not  compel  the  purchaser  to  take,  but 
the  purchaser  can  compel  him  to  con- 
vey, the  term,  and  this  court  will  ar- 
range the  equities  between  the  parties." 
Other  authorities  sustain  the  same 
view.  See  Milligan  v.  Cooke,  16  Ves. 
1;  Todd  V.  Gee,  17  Ves.  274;  Western 
V.  Russell,  3  Ves.  &  Beam.  192;  Waters 
V.  Travis,  9  Johns.  450;  Morgan's  heirs 
V.  Morgan,  2  Wheat.  303,  note  d.;  Sug- 
den  on  Vendors  198,  9.  M*Cann  v, 
Janes,  1  Rob.  256,  261. 

In  Mortlock  v.  Buller,  10  Ves.  316, 
Lord  Eldon  sajrs:  "I  agree,  if  a  man 
having  partial  interests  in  an  estate, 
chooses  to  enter  into  a  contract,  repre- 
senting it,  and  agreeing  to  sell  it  as 
his  own,  it  is  not  competent  to  him 
afterwards  to  say,  though  he  has  valu- 
able interests,  he  has  not  the  entirety, 
and  therefore  the  purchaser  shall  not 
have  the  benefit  of  his  contract.  For 
the  purpose  of  this  jurisdiction,  the 
person  contracting  under  those  circum- 
stances is  bound  by  the  assertion  in 
his  contract;  and  if  the  vendee  chooses 
to  take  as  much  as  he  can  have,  he  has 
a  right  to  that,  and  to  an  abatement; 
and  the  court  will  not  hear  the  objec- 
tion by  the  vendor,  that  the  purchaser 
can  not  have  the  whole."  M'Cann  v, 
Janes,  1  Rob.  256,  261. 

Illustrative  C^ses. — Gale  and  wife  in 
1857,  contracted  to  sell  and  convey  to 
Cady,  certain  real  estate  in  this  state, 
the  property  of  the  wife,  in  considera- 
tion of  the  right  to  manufacture  and 
vend  a  certain  machine  of  which  Cady 
was  the  proprietor,  in  1857.  All  the 
parties  then  resided  in  Illinois.  In 
1861,  the  land  was  greatly  enhanced  in 
value  by  reason  of  the  discovery  of  oil 
deposits  under  the  surface.  Gale  re- 
fuses to  convey,  and  Cady  brings  suit. 
Gale  answers,  alleging  worthlessness 
of  patent,  etc.    Held,  where  the  vendor 


has  sold  a  larger  interest  in  real  estate 
than  he  has  title  to,  a  court  of  equity 
will  ciompel  him  to  convey  such  estate 
or  interest  as  is  vested  in  him;  and  this 
notwithstanding  the  purchaser  has  paid 
full  consideration,  and  is  willing  to  ac- 
cept such  title  and  interest  as  the 
vendor  has  in  the  premises,  in  full  dis- 
charge of  the  contract,  without  remu- 
neration or  abatement.  Specific  per- 
formance decreed,  viz. :  Gale  compelled 
to  convey  his  interest,  a  life  estate;  the 
contract  could  not  be  enforced  as 
against  the  wife,  she  not  being  liable 
in  consequence  of  the  coverture.  Cady 
V.  Gale,  5  W.  Va.  547. 

There  being  two  parcels  of  land  em- 
braced in  the  contract,  e'ach  at  a  spe- 
cific price,  if  the  vendor  can  make  a 
good  title  to  but  one  parcel  the  vendee 
is  entitled  to  have  a  conveyance  of  that 
parcel,  if  he  will  pay  the  stipulated 
price  of  that  parcel,  and  accept  it  in 
full  satisfaction  of  the  contract.  White 
V.  Dobson,  17  Gratt.  262. 

A  husband  sells  land  in  which  his 
wife  has  an  estate  in  fee,  and  executes 
a  bond  to  the  purchaser,  conditioned 
that  he  and  his  wife  will 'make  a  deed 
to  the  purchaser  within  a  specified 
time.  After  that  time  the  husband 
states  that  his  wife  has  declined  join- 
ing him  in  the  deed,  and  has  forbidden 
him  to  convey  his  estate,  and  he  re- 
fuses to  make  any  conveyance.  There- 
upon a  bill  is  filed  by  the  purchaser 
against  the  husband,  stating  that  there 
are  children  of  the  marriage,  claiming 
that  the  husband  is  therefore  entitled 
to  a  life  estate,  and  praying  that  he 
may  be  decreed  to  convey  to  the  com- 
plainant all  his  interest  in  the  land,  re- 
serving to  the  complainant  his  right  of 
action  at  law  upon  the  bond  against 
the  husband  for  failing  to  procure  his 
wife  to  unite  with  him  in  the  .convey- 
ance. The  bill  being  demurred  to,  the 
circuit  court  sustains  the  demurrer  ani^ 
dismisses  the  bill;  and  this  decree  i^ 
affirmed.  M'Cann  v.  Janes,  1  Rob, 
256. 
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(3)   Dowcr  of  Vendor's  Wife. 

If  the  vendee  is  willing  to  accept  the 
title  contracted  for,  his  rights  are  un- 
affected by  the  outstanding  inchoate 
right  of  dower  of  the  vendor's  wife. 
Nor  can  the  vendee  be  defeated  in  his 
right  to  specific  performance  of  the 
■contract  according  to  its  terms  by  the 
fact  that  he  may  ultimately  have  to 
resort  to  the  covenant  of  general  war- 
ranty contracted  for  to  protect  himself 
against  a  claim  of  dower  asserted  by 
the  vendor's  wife  after  the  death  of 
lier  husband.  Steadman  v.  Handy,  102 
Va.  382,  46  S.  E.  380. 
<4)    Tender  of  Performance. 

"A  tender  of  performance  need  not 
be  made  when  it  would  be  wholly 
nugatory,  as  where  the  vendor  is  un- 
able to  carry  out  the  contract  by  rea- 
son of  liens."  Waterman,  Specif.  Per- 
form., §  446.  Wheeling  Creek  Gas, 
etc.,  Co.  V.  Elder,  54  W.  Va.  335,  342, 
46  S.   E.  357. 

When  a  vendor  of  land  has  notified 
the  purchaser  that  he  will  not  fulfill 
the  contract,  the  purchaser  may  file  a 
bill  for  a  specific  execution  of  it  with- 
out making  a  tender  to  the  vendor  of 
the  securities  provided  for  therein. 
White  V.  Dobson,  17  Gratt.  262. 
3.  Effect  of  Prior  or  Subsequent  Sale 
by  Vendor  to  Another. 

Equity  Regards  That  as  Done  Which 
Ought  to  Be  Done. — It  is  one  of  the 
principles  of  equity  that  it  looks  upon 
things  agreed  to  be  done  as  actually 
performed;  and,  consequently,  as  soon 
as  a  valid  contract  is  made  for  the  sale 
of  an  estate,  equity  considers  the 
buyer  as  the  owner  of  the  land,  and 
the  seller  as  a  trustee  for  him;  and,  on 
the  other  hand,  it  considers  the  seller 
as  the  owner  of  the  money,  and  the 
buyer  as  a  trustee  for  him.  Dunsmore 
V.   Lyle,   86  Va.   391,  392,   12  S.   E.  610. 

The  rule  in  equity  is,  that  an  ex- 
ecutory contract  for  the  sale  of  land 
at  once  makes  the  purchaser  the  owner 
of  the  land  and  the  vendor  the  owner 
of  the  purchase  money.    After  the  con- 


tract the  Vendor  is  the  trustee  of  the 
legal  estate  for  the  vendee.  It  is  upon 
the  principle  of  the  transmission  by 
the  contract  of  an  actual  equitable  es- 
tate, and  the  impression  of  a  trust  upon 
the  legal  estate  for  the  benefit  of  the 
vendee,  that  the  doctrine  of  specific 
performance  of  contracts  for  the  sale 
of  land  mainly  depends.  Equity  looks 
upon  things  agreed  to  be  done  as  ac- 
tually performed.  Richer  v.  Selin,  8 
Serg.  &  R.  425.  If,  therefore,  the 
vendor  should  again  sell  the  estate,  of 
which  he  is  such  trustee,  he  will  be 
considered  as  selling  jt  for  the  benefit 
of  the  vendor,  and  the  second  vendee, 
if  he  has  notice,  or  the  conveyance  to 
him  is  without  valuable  consideration, 
will  hold  the  estate  subject  to  the  first 
contract  and  be  compelled  to  convey 
it  to  the  first  purchaser.  Ballard  v. 
Ballard,  25  W.  Va.  470,  477. 

Statement  of  General  Rule— Where 
a  vendor,  by  executory  contract,  has 
conveyed  the  legal  title  to  a  subsequent 
purchaser  for  value,  without  notice, 
there  can  not  be  specific  performance 
of  the  executory  contract  in  favor  of 
the  first  purchaser;  but,  if  the  second 
purchaser  had  notice,  there  can  be,  the 
conveyance  to  him  being  void  as  to 
the  first  purchaser,  and  he  can  be  com- 
pelled to  convey  the  land,  without  war- 
ranty, to  the  first  purchaser.  Bates  v. 
Swiger,  40  W.  Va.  420,  21  S.  E.  874. 
See  also,  Neel  v.  Neel,  80  Va.  584. 

A  court  of  equity  may  decree  specific 
performance  against  a  party  purchas- 
ing land,  who  is  cognizant  of  a  previous 
purchase  by  another.  He  takes  the 
place  of  his  vendor,  and  is  liable  to 
the  same  equity,  and  bound  to  do  that 
which  his  vendor  should  have  done  un- 
der the  contract  with  such  other.  Cox 
V.    Cox,    5    W.    Va.'335. 

"The  rule  in  equity  is,  that,  where  a 
man  is  a  purchaser  without  notice,  he 
shall  not  be  annoyed  in  equity,  not  only 
where  he  has  a  prior  legal  estate,  but 
where  he  has  a  better  title  or  right  to 
call  for  the  legal  estate  than  the  other. 
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To  apply  this:  A  being  indebted  to 
B,  covenants  with  him  to  convey  a 
certain  nondescript  tract  of  land,  which 
he  either  hath,  or  expects  to  have,  by 
the  benevolence  of  some  friend.  A 
afterwards  becomes  possessed  of  cer- 
tain lands  by  devise  from  his  father, 
enters  therein,  and  resides  thereupon 
several  years.  C,  without  notice  of 
this  covenant  between  A  and  B,  pur- 
chases these  very  lands;  pays  the  whole 
or  nearly  the  whole  of  the  purchase 
money  to  B;  obtains  possession;  en- 
joys and  improves  the  lands  for  two 
years;  and  then  pays  up  the  balance, 
and  obtains  a  conveyance,  but,  previous 
to  such  last  payment,  receives  notice. 
Which  of  these  persons,  in  the  eye  of 
equity,  and  reason,  had  the  better  right 
to  call  for  the  legal  estate,  at  the  time 
when  C  obtained  his  conveyance? 
Surely  he  whose  contract  was  most 
clear  and  certain,  as  having  these  very 
lands  and  no  other,  in  conteniplation 
whereas  the  other  might  be  satisfied 
by  a  hundred  different  tracts,  provided 
they  lay  in  a  county  containing  several 
millions  of  acres."  Lewis  v.  Madisons, 
1   Munf.  303,  316. 

Bona  Fide  Purchaser. — Specific  per- 
formance will  not  be  decreed  against 
a  bona  fide  grantee  who  has  no  actual 
notice  of  outstanding  equities.  Ellison 
V.  Torpin,  44  W.  Va.  414,  30  S.  E.  183, 
188;  McCue  v.  Ralston,  9  Gratt.  430. 

A  bill  for  specific  execution  of  a  con- 
tract between  parceners  for  keeping 
open  a  lane  through  their  lands,  filed 
near  twenty  years  after  the  contract, 
against  a  purchaser  claiming  under  one 
of  the  parties,  without  actual  notice, 
and  even  doubtful  constructive  notice, 
the  lane  having  been  closed  for  a  num- 
ber of  years,  and  the  plaintiff  having 
stood  by  without  setting  up  any  claim 
to  the  lane  when  the  land  was  twice 
sold,  and  having  little  or  no  interest  in 
it,  dismissed.  McCue  v.  Ralston,  9 
Gratt.  430. 

Where  two  persons  are  attempting 
to  purchase  the  same  property,  neither 


is  bound  by  any  notice  of  the  acts  of 
the  other,  until  an  enforcible  contract 
is  made  with  one  of  them.  Poling  v.. 
Williams,  55  W.  Va.  69,  46  S.  E.  704. 

Subpurchasers  from  Coparceners. — 
One  of  two  coparceners  contracts  to 
sell  a  small  part  of  a  tract  of  land,  pro- 
fessing to  act  for  both,  though  with- 
out authority,  and  the  other  coparcener 
does  not  consent  to  the  sale.  Both 
coparceners  afterwards  convey  the 
whole  tract  to  a  grantee  having  full 
notice  of  the  agreement.  The  land  sold 
is  but  a  small  part  either  in  quantity 
or  value  of  one  moiety  of  the  tract. 
Held,  that  the  grantee  will  be  com- 
pelled to  perform  the  agreement.  Mc- 
Kee  V,  Barley,  11  Gratt.  340. 

Right  of  Parol  Purchaser. — A  court 
of  equity  will  decree  specific  perform- 
ance at  the  suit  of  a  parol  purchaser, 
against  a  person  purchasing  with  no-, 
tice  of  the  plaintiflPs  equitable  title.  It 
is  the  duty  of  such  purchaser  to  make 
inquiry,  and  he  is  chargeable  with  all 
the  information  such  inquiry  would 
have  given  him  if  diligently  pursued. 
Campbell  v,  Fetterman,  20  W.  Va.  398. 

D.  Makes  a  verbal  agreement  with 
E.,  for  an  exchange  of  lands,  but  after- 
wards refuses  to  perform  the  agree- 
ment. At  the  time  D.  did  not  have 
the  legal  title,  E.,  brings  suit  to  com- 
pel a  specific  performance  of  the  con* 
tract,  and  by  the  highest  court  in  the 
state,  it  was  ascertained  and  adjudi- 
cated, that  he  is  entitled  to  have  the 
contract  performed.  F.,  being  fully 
informed  of  all  these  facts,  of  the  ex- 
istence of  the  contract,  of  its  binding 
obligation,  and  of  the  pendency  of  a 
suit  to  enforce  it,  co-operates  with  D., 
in  obtaining  and  using  a  deed  convey- 
ing the  land  to  himself,  and  by  virtue 
of  said  deed,  recovers  in  ejectment 
against  E.  Held,  that  it  is  inequitable 
to  allow  F.  the  advantage  of  a  deed 
obtained  under  these  circumstances, 
which  amount  to  bad  faith  and  fraud; 
that  he  should  be  perpetually  enjoined 
from  all   proceedings  under  the  sam^, 
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and  that  D.,  and  F.,  should  be  decreed 
to  convey  the  legal  title  to  E.,  by  suffi- 
cient deeds  for  that  purpose.  Parrill 
V,    McKinley,   6   W.   Va.   67. 

Options. — A  person  who  takes  a 
conveyance  of  the  legal  title  to  land, 
with  knowledge  that  his  grantor  has 
agreed  to  sell  it  to  another,  holds  it 
subject  to  the  equitable  estate  already 
vested  in  such  intending  purchaser. 
Cummins  v.  Beavers,  103  Va.  230,  48 
S.  E.  891,  106  Am.  St  Rep.  881;  Bar- 
rett V.  McAllister,  33  W.  Va.  738,  11 
S.   E.  220. 

G.,  being  the  cJwner  of  a  tract  of 
land,  conveyed  the  same  to  H.  without 
consideration,  stating  at  the  time  he 
did  so  that  a  party  had  an  unjust  de- 
.mand  against  him,  and  that  he  made 
said  conveyance  so  that  he  could  get 
a  fair  settlement  of  said  demand.  G. 
remained  in  possession  of  said  land, 
and  shortly  thereafter  contracted  to  sell 
the  same  to  D.  G.,  still  remaining  in 
possession  of  said  land,  induced  D.  to 
join  him  in  executing  an  option  on 
said  land  to  a  coal  company,  by  the 
terms  of  which  option  D.  was  to  have 
one-third  of  the  purchase  money.  Said 
coal  company  having  elected  to  take 
said  land  under  said  option,  a  short 
time  thereafter  G.  contracted  to  sell 
said  land  to  C.  for  $300,  said  C.  having 
been  the  attorney  and  agent  of  G.  in 
making  said  option  sale,  and  having 
full  notice  thereof;  said  C.  claiming 
that  he  had  been  advised  by  the  agent 
of  said  coal  company,  who  acted  for 
them  in  purchasing  said  land,  that  it 
had  abandoned  its  said  contract.  Said 
C.  at  onjce  sold  said  land  to  M.,  his 
son-in-law,  who  also  had  full  notice 
of  the  contract  aforesaid  with  said  coal 
company,  but  claimed  also  that  he  had 
been  told  by  said  agent  that  said  com- 
pany had  abandoned  said  contract.  M. 
also  claims  that  he  paid  C.  $450  for 
said  property.  C.  then  procured  H.  to 
convey  said  land  to  M.,  as  he  claims, 
to  save  expense  of  deeds;  G.  still  re- 
maining in  possession  of  said  land,  so 


far  as  the  record  discloses.  In  a  suit 
brought  by  said  coal  company  for  spe* 
cific  performance  of  said  contract,  to 
which  G.,  H.,  D.,  C,  and  M.  were  made 
parties  defendant,  H.,  in  his  answer, 
states  that  he  paid  no  consideration 
for  said  property,  but  held  it  to  pro- 
tect it  from  said  unjust  demand  against 
G.,  and  really  never  owned  it.  Held, 
that  C.  having  been  the  attorney  and 
advisor  of  G.  in  making  said  option 
sale  to  said  coal  company,  and  having 
full  notice  of  said  transaction  as  well 
as  the  manner  in  which  H.  held  said 
land,  he  could  not  make  a  valid  pur- 
chase thereof  from  G.  that  would  be 
good  against  said  company,  and  his 
son-in-law,  M.,  being  also  fully  cogni- 
zant of  said  transaction,  could  not  make 
a  valid  purchase  thereof  from  C.  Un- 
der the  circumstances  of  this  case,  M. 
could  not  hold  said  land  against  the 
claims  of  said  coal  company,  who  are 
entitled  to  specific  performance  of  their 
contract.  Clark  v.  Gordon,  35  W.  Va. 
735,   14   S.    E.   255. 

Estopped  from  Collecting  from  First 
Purchaser. — And  a  vendor,  who,  after 
sale  to  a  vendee,  sells  and  conveys  to 
another,  without  notice  to  the  second 
purchaser  of  the  first  sale,  the  land  sold 
to  the  first  purchaser,  is  estopped 
thereby  from  collecting  by  specific  per- 
formance of  the  contract,  from  the 
first  purchaser  the  purchase  money  for 
the  land  sold  to  the  second  purchaser. 
Core  V,  Wigner,  32  W.  Va-  277,  9  S. 
E.  36. 

Unrecorded  Deed  to  Third  Party.— 

Where  a  plaintiff  purchased  land,  to 
be  paid  for  in  installments,  which  he 
takes  possession  of  and  improves,  but 
does  not  call  for  a  deed  until  shortly 
before  the  last  installment  is  due,  at 
which  time  he  learns  that  the  defend- 
ant had  conveyed  the  same  land  to  a 
third  party,  by  a  deed  antedating  the 
plaintiff's  purchase,  which,  however, 
had  not  been  recorded,  and  was  not  so 
recorded,  until  the  plaintiff  made  his 
demand  for  a  deed,   it  was   held  that 
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the  defendant  was  bound  by  his  written 
contract  of  sale  with  the  plaintiff,  and 
the  latter's  right  to  specific  perform- 
ance of  the  contract  could  not  be  de- 
feated by  the  pretended  or  actual  un- 
recorded deed  to  such  third  party. 
Welfley  v,  Shenandoah  Mining  Co.,  83 
Va.  768,  3  S.  E.  376. 

Abandonment  of  Contract  by  Prior 
Purchaser — Statements  of  Agent. — G., 
being  the  owner  of  a  tract  of  land,  con- 
veyed the  same  to  H.  without  consid- 
eration, stating  at  the  time  he  did  so 
that  a  party  had  an  unjust  demand 
against  him,  and  that  he  made  said 
conveyance  so  that  he  could  get  a  fair 
settlement  of  said  demand.  G.  re- 
mained in  possession  of  said  land,  and 
shortly  thereafter  contracted  to  sell  the 
same  to  D.  G.,  still  remaining  in  pos- 
session of  said  land,  induced  D.  to 
join  him  in  executing  an  option  on 
said  land  to  a  coal  company,  by  the 
terms  of  which  option  D.  was  to  have 
one-third  of  the  purchase  money.  Said 
coal  company  having  elected  to  take 
said  land  under  said  option,  a  short 
time  thereafter  G.  contracted  to  sell 
said  land  to  C.  for  $300,  said  C.  having 
"been  the  attorney  and  agent  of  G.  in 
making  said  option  sale,  and  having 
full  notice  thereof;  said  C.  claiming 
that  he  had  been  advised  by  the  agent 
of  said  coal  company,  who  acted  for 
them  in  purchasing  said  land,  that  it 
had  abandoned  its  said  contract.  Said 
C.  at  once  sold  said  land  to  M.,  his 
son-in-law,  who  also  had  full  notice  of 
the  contract  aforesaid  with  said  coal 
company,  but  claimed  also  that  he  had 
been  told  by  said  agent  that  said  com- 
pany had  abandoned  said  contract.  M. 
also  claims  that  he  paid  C.  $450  for 
said  property.  C.  then  procured  H.  to 
convey  said  land  to  M.,  as  he  claims, 
to  save  expense  of  deeds;  G.  still  re- 
maining in  possession  of  said  land,  so 
far  as  the  record  discloses.  In  a  suit 
brought  by  said  coal  company  for  spe- 
cific performance  of  said  contract,  to 
which  G.,  H.,  D.,  C,  and  M.  were  made 
parties    defendant,    H.,   in    his    answer, 


states  that  he  paid  no  consideration 
for  said  property,  but  held  it  to  pro- 
tect it  from  said  unjust  demand  against 
G.,  and  really  never  owned  it.  Held, 
that,  in  order  to  show  that  said  coal 
company  had  abandoned  its  contract 
for  said  land,  it  was  necessary  that  C, 
and  M.  should  prove,  or  it  should  ap- 
pear in  some  way,  that  the  agent  of 
said  company  was  acting  within  the 
scope  of  his  authority  when  he  in- 
formed them  that  such  was  the  case. 
Clark  V,  Gordon,  35  W.  Va.  735,  14  S. 
E.  255. 
4.   Liability  for  Taxes. 

Where  a  written  contract  for  land 
has  been  made,  and  the  vendee  dies,  and 
the  vendor  of  the  land  is  compelled  to 
pay  taxes  incurred  after  the  death  of 
the  vendee  to  prevent  the  sheriff  sell- 
ing it  for  delinquent  taxes,  the  heirs 
and  not  the  administrator  of  the  vendee 
are  bound  to  refund  to  the  vendor 
the  taxes  so  paid;  and  he  is  not  bound 
to  deliver  them  a  deed  for  the  land,  till 
they  have  done  so,  though  the  admin- 
istrator may  have  paid  him  the  whole 
cf  the  purchase  money.  Creigh  v. 
Boggs,  19  W.  Va.  240. 

M.   RIGHT  OF  WAY  CONTRACTS- 

See  the  title  RAILROADS,  vol.  11,  p. 
533. 

A  contract  by  a  party  to  grant  or 
convey  to  a  railroad  company  right  of 
way  through  his  land,  will  be  specific- 
ally enforced,  provided  the  contract 
is  sufficiently  certain  and  definite  in 
Its  terms  and  in  its  parts,  and  is  clearly 
proved.  Shenandoah  Val.  R.  Co.  v. 
Lewis,  76  Va.  833. 

N.    SET-OFF. 

See  the  title  SET-OFF,  RECOUP- 
MENT AND  COUNTERCLAIM, 
ante  p.  250. 

An  agreement  to  apply  on  a  debt 
secured  by  a  deed  of  trust  items  of 
set-off  uncertain  and  unascertained  in 
amount  does  not  make  them  payments, 
but  is  only  an  executory  contract  to 
apply  them,  to  be  enforced  by  proper 
proceeding.     Equity  has  jurisdiction  to 
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enforce  their  application  upon  a  de- 
cree of  sale  of  lands.  Kennedy  v, 
Davisson,  46  W.  Va.  433,  33  S.  E.  291. 
Here  is  a  distinct  agreement  to  ap- 
ply the  set-off,  and  2  Story,  Eq.,  Jur., 
§  1435,  says  that,  "if  there  be  an  ex- 
press agreement  to  set  oft  the  debts 
against  each  other  pro  tanto,  there 
could  be  no  doubt  that  a  court  of  equity 
would  enforce  specific  performance  of 
the  agreement,  although  at  law  the 
party  might  be  remediless."  So  Wat. 
Set-Off,  §  411.  Kennedy  v.  Davisson, 
46  W.  Va.  433,  435,  33  S.  E.  291,  292. 

O.  CONTRACTS  AS  TO  TESTA- 
MENTARY DISPOSITION  OF 
PROPERTY. 

In  GeneraL — ^There  is  no  doubt  that 
a  person  may,  by  a  certain  and  definite 
contract,  bind  himself  to  dispose  of  his 
estate  by  will  in  a  particular  way,  and 
that  such  a  contract,  in  a  proper  case, 
will  be  specifically  enforced  in  equity; 
that  is  to  say,  the  property  will  be  held 
charged  w^th  a  trust  in  the  hands  of 
the  heir  at  law,  devisee,  personal  repre- 
sentative, or  purchaser  with  notice  of 
the  agreement,  as  the  case  may  be, 
and  a  conveyance  or  accounting  di- 
rected in  accordance  with  the  terms  of 
the  agreement.  Burdine  v.  Burdine, 
98  Va.  515,  36  S.  E.  992;  Hale  v.  Hale, 
90  Va.  728,  19  S.  E.  739;  Wright  v. 
Pucket,  22  Gratt.  370;  Plunkett  v, 
Bryant,  101  Va.  814,  817,  45  S.   E.  742. 

Strictly  speaking,  an  agreement  to 
dispose  of  property  by  will  can  not  be 
specifically  enforced,  not  in  th'e  lifetime 
of  the  party,  because  all  testamentary 
papers  are  from  their  nature  revocable; 
not  after  his  death,  because  it  is  no 
longer  possible  for  him  to  make  a  will, 
yet  courts  of  equity  can  do  what  is 
equivalent  to  a  specific  performance  of 
such  an  agreement  by  compelling  those 
upon  whom  the  legal  title  has  de- 
scended to  convey  and  deliver  the  prop- 
erty in  accordance  with  its  terms,  upon 
the  ground  that  it  is  charged  with  a 
trust  in  the  hands  of  the  heir  at  law, 
devisee,     personal     representative,     or 


purchaser,  with  notice  of  the  agree- 
ment, as  the  case  may  be.  Burdine  v. 
Burdine,  98  Va.  515,  36  S.  E.  992;  Hale 
V.  Hale,  90  Va.  728,  19  S.  E.  739. 

S.  and  his  wife.  P.,  had  no  children, 
and  it  was  understood  and  agreed  be- 
tween them  that  the  survivor  should 
have  all  his  property  during  the  life  of 
the  survivor,  and  at  his  or  her  death 
it  should  be  equally  divided  between 
his  and  her  heirs  and  next  of  kin.  S. 
made  his  will,  by  which  he  gave  all 
his  property,  real  and  personal,  to  his 
wife,  P.,  absolutely.  He  died  in  her 
lifetime,  and  she  was  so  shocked  at  his 
death,  that  she  was  immediately  para- 
lyzed,  and  remained  unconscious,  until 
she  died  the  day  after  he  did.  She 
died  without  having  made  a  will.  Held, 
a  court  of  equity  will  not  enforce  the 
agreement  at  the  suit  of  the  heirs  and 
next  of  kin  of  S.  against  the  heirs  and 
next  of  kin  of  P.  Tn  the  absence  of 
fraud  on  the  part  of  a  legatee,  a  court 
of  equity  will  not  enforce  a  parol 
charge  upon  his  legacy.  If  it  appeared 
from  the  evidence  in  the  case,  that  S. 
intended  P.  should  have  ientire  control 
of  the  whole  property  during  her  life, 
and  use  as  much  of  it  as  she  chose  to 
use,  and  that  only  what  remained  of  it 
at  her  death  was  to  be  divided  between 
his  and  her  heirs  and  next  of  kin,  the 
trust  would  not  be  enforced  even  if  it 
had  been  in  writing.  Sprinkle  v.  Hay- 
worth.  26  Gratt.  384. 

It  is  doubtful  whether  a  contract  be- 
tween a  father  and  his  son,  whereby 
the  father  agrees  to  devise  land  to  the 
son  provided  the  latter  remains  on  the 
same,  cultivates  it,  and  furnishes  sup- 
port to  an  aged  father,  is  valid.  "This 
court  has  repeatedly  expressed  its  dis- 
approbation of  those  pretended  con- 
tracts based  upon  declarations  by  par- 
ents of  intentions  to  make  certain 
specific  provision  for  children,  in  con- 
sideration of  supposed  services  ren- 
dered or  sacrifices  made  by  the  latter. 
Such  promises  are  generally  made  in  the 
freedom  and   confidence    of    domestic 
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intercourse,  and  without  a  suspicion 
that  they  constitute  legal  obligations. 
The  efforts  constantly  made  to  enforce 
them  fully  vindicate  the  statute  of 
frauds  and  perjuries.  Reed  v.  Vannors- 
dale,  2  Leigh  669;  Pigg  v.  Corder,  12^ 
Leigh  69."  Cox  v.  Cox,  26  Gratt.  305, 
312. 

Mutuality. — In  the  case  of  Cox  v. 
Cox,  26  Gratt.  305,  which  was  a  suit  by 
the  widow  and  heirs  of  a  son  for  the 
specific  execution  of  a  verbal  agree-» 
ment  made  with  his  father,  that,  if  the 
son  would  support  him  and  his  wife 
during  their  lives,  the  father  would 
give  the  son  the  tract  of  land  on  which 
they  lived,  the  mutuality  required  in 
such  cases  was  discussed.  Judge 
Staples,  who  delivered  the  opinion  of 
the  court,  after  stating  that  courts  of 
equity,  as  a  general  rule,  will  not  de- 
cree in  favor  of  a  plaintiff  who  is  him- 
self not  bound  by  the  agreement,  said: 
"It  is  very  true  that  if  Joseph  Cox  had 
complied  with  all  the  terms  and  con- 
ditions upon  which  the  land  was  to  be 
devised  to  him,  he  or  his  representa- 
tives would  be  entitled  to  a  decree  for 
specific  performance.  The  vendor  hav- 
ing received  the  full  consideration 
would  of  course  be  bound  to  convey. 
But  where  the  vendee  has  not  only  not 
performed  his  part  of  the  agreement, 
but  can  not  be  compelled  so  to  do 
upon  a  bill  filed  against  him,  he  is 
clearly  not  entitled  to  the  aid  of  a 
court  of  equity.  He  may  be  entitled 
to  a  decree  for  compensation  for  the 
services  rendered;  but  not  for  specific 
execution  of  the  contract." 

Signing  of  Contract. — And  parties 
who  have  complied  with  the  terms  and 
conditions  of  a  contract  to  devise  prop- 
erty to  them  are  entitled  to  specific 
performance  thereof,  though  they  did 
not  sign  it.  Burdine  v.  Burdine,  98 
Va.  515,  36  S.  E.  992,  81  Am.  St.  Rep. 
741. 

Oral  Contracttk — A  person  may  by 
an  oral  contract  bind  himself  to  dis- 
pose of  his  estate  by  will  in  a  particu- 


lar way,  and  such  a  contract,  will  be 
specifically  enforced  in  a  court  of  eq- 
uity, provided  the  requirements  of  the 
statute  of  frauds  are  complied  with. 
Hale  V,  Hale,  90  Va.  728,  19  S.  E.  739. 
Sec  Va.  Code,  1887,  §   2840. 

One  may  by  a  certain  and  definite 
contract  bind  himself  to  dispose  of  his 
estate  by  will  in  a  particular  way,  and 
such  contract  in  a  proper  case  will  be 
specifically  enforced  in  equity.  But 
such  contract  in  respect  to  real  estate 
is  within  the  statute  of  frauds.  Code, 
§  2840;  Hale  v.  Hale,  90  Va.  728,  19 
S.    E.   739. 

Part  Performance. — Making  a  will 
upon  condition  that  the  devisee  make 
a  reciprocal  will  in  favor  of  the  de- 
visor, is  not  such  a  part  performance 
of  a  contract  as  will  cause  equity  to 
specially  enforce  the  agreement.  Hale 
V.  Hale,  90  Va.  728,  19  S.  E.  739. 

An  oral  agreement  between  two  sis- 
ters to  make  mutual  wills  can  not  be 
specifically  enforced  after  the  death  of 
one  of  them  on  the  ground  of  part 
performance,  where  there  has  been  no 
further  performance  than  the  making 
and  preserving  of  the  wills  and  the 
will  of  the  decedent  has  been  revoked 
by  her  marriage  after  its/ execution. 
Hale  V,  Hale,  90  Va.  728,  19  S.  E.  739. 

In  a  suit  to  enforce  specific  per- 
formance of  a  parol  contract  or  agree- 
ment to  devise  or  convey  real  estate, 
possession  is  an  essential  part  per- 
formance on  such  contract.  Goodwin 
V.  Bartlett,  43  W.  Va.  332,  27  S.  E. 
325,  citing  Reed  v.  Vannorsdale,  2 
Leigh  569;  Darlington  v.  McCoole,  1 
Leigh  36. 

In  1851,  J.  marries  and  brings  his 
wife  to  the  house  of  his  father,  E.; 
and  he  lives  there  for  years,  under  an 
understanding  or  agreement  with  E-, 
that  E.  will  leave  him  the  land  by  his 
will  upon  condition  that  ^ J.  will  sup- 
port E.  and  his  wife  during  their  lives. 
J.  lives  on  the  land  which  he  cultivates, 
and  he  supports  E.  and  his  wife  until 
1863,  when  he  goes  into  the  army,  and 
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dies  in  1865.  After  J.  went  into  the 
army,  his  widow  and  E.  and  wife  do 
not  agree,  and  E.  and  wife  leave  the 
place,  and  are  supported  by  another 
son  of  E.  until  the  death  of  E.  in  1868, 
when  he  gives  the  land  to  this  son,  ex- 
cept fifty  acres  which  he  had  previ- 
ously given  to  J/s  widow  and  children. 
Held,  the  court  will  not  decree  specific 
execution  of  the  agreement  between 
J.  and  E.  Cox  v.  Cox,  26  Gratt.  305. 
P.  CONTRACTS  FOR  SALE  OF  UN- 
DIVIDED  INTERESTS. 

See  ante,  "Cotenants  and  Coparce- 
ners,"  II,  B,  16,  f. 

The  fact  that  the  land  of  which  spe- 
cific execution  is  sought  is  part  of  a 
larger  tract  which  has  not  been  parti- 
tioned, is  no  reason  for  refusing  the 
specific  execution  of  the  contract 
Lowry  v.  Buffington,  6  W.  Va.  249. 

Undivided  Moiety. — A  court  of  eq- 
uity will  decree  specific  execution  of 
an  undivided  moiety  of  land,  to  which 
the  vendors  have  a  good  title  in  sev- 
eralty, especially  where  the  other  joint 
tenants  express  their  satisfaction  with 
the  sale.  Dodson  v.  Hays,  29  W.  Va. 
577,  2  S.  E.  415. 

<3.  CONTRACTS  PROVIDING  FOR 
LIQUIDATED  DAMAGES. 

See  the  title  DAMAGES,  vol.  4,  p. 
169. 

Where  the  direct  purpose  of  an 
agreement  is  to  insure  the  perform- 
ance of  any  act,  the  penalty  to  secure 
it  shall  not  be  considered  as  liquidated 
damages,  and  obstruct  the  specific  ex- 
ecution of  the  agreement.  Love  v. 
Braxton,  5  Call  537,  539. 

VII.  Rescission  and  Modifica- 
tion. 

A.  RESCISSION. 

See  the  title  RESCISSION,  CAN- 
CELLATION AND  REFORMA- 
TION, vol.  11,  p.  878. 

The  court  may,  under  certain  cir- 
cumstances, refuse  its  aid,  and  leave 
the  parties  to  their  legal  remedies,  or 
it  may  rescind  the  contract  and  place 


the  parties  in  statu  quo.  West  Va. 
Oil,  etc.,  Co.  V.  Vinal,  14  W.  Va.  637, 
686,  citing  Bowles  v.  Woodson,  6 
Gratt  78.  For  this  proposition  Bowles 
V,  Woodson,  6  Gratt.  78,  is  also  cited 
in  McComas  v.  Easley,  21  Gratt  23, 
31;  Stearns  v.  Beckham,  31  Gratt  379, 
431. 

Mistake  and  Mi8repre8entation.~It 
is  well  settled  that  where,  in  an  agree- 
ment, a  mutual  mistake  is  made  by 
both  parties,  in  a  matter  which  is  the 
cause  and  subject  of  the  contract,  that 
is,  in  the  substance  of  the  thing  con- 
tracted for,  no  fraud  being  imputable 
to  either  party,  such  mistake  is  good 
ground  in  equity  for  rescinding  the 
agreement  even  after  it  has  been  fully 
executed  by  conveyances  by  both  par- 
ties. Glassell  v.  Thomas,  3  Leigh  113, 
125,  citing  Graham  v,  Hendren,  5 
Munf.  185;  Chamberlaine  v.  Marsh,  6 
Munf.  283;  Tucker  v.  Cocke,  2  Rand. 
51,  66;  Thompson  v.  Jackson,  3  Rand. 
504;  Lamb  v.  Smith,  6  Rand.  552. 

"It  is  well-settled  law,  as  is  claimed 
here,  that  a  mutual  error  of  the  parties 
in  a  matter  which  is  the  cause  of  the 
contract  is  a  good  ground  for  rescind- 
ing even  an  executed  contract — Glas- 
sell V.  Thomas,  3  Leigh  113,  135— but 
there  is  no  good  ground  here  to  main- 
tain the  pretext  of  mistake."  Ferry  v. 
Clarke,  77  Va.  397,  408. 

Glassell  v.  Thomas,  3  Leigh  113,  129, 
citing  Graham  v.  Hendren,  5  Munf. 
185,  and  Chamberlaine  v.  Marsh,  6 
Munf.  283,  says  that  the  books  abound 
with  cases  in  which  contracts  have 
been  rescinded,  or  their  specific  exe- 
cution refused,  because  of  an  essential 
mistake  in  the  thing  contracted  for. 
To  the  same  effect,  Graham  v.  Hender- 
son, 5  Munf.  185,  is  cited  in  Ferry  v. 
Clarke,  77  Va.  397,  408. 

But  it  is  also  well  settled  that  such 
mistake  must  be  of  the  substance  of 
the  thing  contracted  for;  it  must  be 
such  that  the  purchaser  can  not  get 
what  he  substantially  bargained  for,  r 
the  vendor  would  be  compelled  to  part 
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with  what  he  had  no  idea  of  selling. 
Butcher  v.  Peterson,  26  W.  Va.  447, 
451,  citing  Graham  v,  Hendren,  5 
Munf.  185.  See  Graham  v,  Hendren, 
5  Munf.  185,  also  cited  in  Fearon  Lum- 
ber, etc.,  Co.  V.  Wilson,  51  W.  Va.  30, 
41  S.  E.  137,  139. 

C.  contracts  to  sell  to  H.  a  house 
and  lot  of  ground  in  a  town,  and  an 
out  lot,  the  first  constituting  much  the 
most  valuable  portion,  and  C.  sells  the 
property  as  his  own;  and  H.  is  put  in 
possession.  C.  dies  before  the  con- 
tract is  executed,  and  the  property  in 
the  town  is  in  fact  the  property  of 
C.'s  wife.  Held:  H.  expressing  his 
wish  to  have  the  whole  contract  re- 
scinded, the  court  should  decree  it. 
Hoover  v,  Calhoun,  16  Gratt.  109. 

Vendor  sued  to  rescind  sale  of  land 
•en  the  ground  that  vendee  misrepre- 
sented his  ability  to  pay.  Vendor  was 
informed  that  vendee  expected  certain 
money.  After  the  sale,  but  before 
vendee  was  put  into  possession,  he 
told  the  former  he  was  disappointed 
in  his  expectation.  The  cash  payment 
was  made,  but  not  so  the  deferred  pay- 
ments. The  vendor,  knowing  the 
venrfee's  disappointment,  sought  to  en- 
force the  contract.  There  was  no,  evi- 
•dence  of  fraudulent  representations, 
though  present  insolvency  was  proved. 
Held,  vendor  was  not  entitled  to  re- 
scind the  sale,  his  remedy  being  to  ask 
for  specific  performan^re  and  sale  of 
the  land.  Chase  v.  Miller,  90  Va.  323, 
18  S.   E.  277. 

Estoppel. — "It  is  claimed  by  plaintiff 
in  error  that  the  contract  in  case  at 
bar  not  being  surrendered  could  be, 
by  Arbogast,  specifically  enforced. 
The  contract  having  been  rescinded  by 
mutual  consent  and  Mylius  having  in 
good  faith  acted  under  that  rescission 
by  a  resale  of  the  property,  Arbogast 
would  be  estopped  from  the  specific 
enforcement  of  it/'  Arbogast  v.  My- 
lius, 55  W.  Va.  101,  107,  46  S.  E!  809. 
B.  CORRECTIONS  AND  MODIFI- 
CATIONS  OF   CONTRACT. 

Either   party   to   a   written   contract 


for  the  :  of  land  may  have  the  same 
specific^.  J  enforced  in  a  court  of  eq- 
uity with  such  corrections  in  it,  as 
parol  proof  may  show  to  be  necessary 
to  correct  a  mistake  made  in  reducing 
the  contract  to  writing.  Fishack  v. 
Ball,  34  W.  Va.  644,  12  S.  E.  856; 
Creigh  v.  Boggs,  19  W.  Va.  240;  Nor- 
man V.  Bennett,  32  W.  Va.  614,  9  S. 
E.  914;  Mathews  v.  Jarrett,  20  W.  Va. 
415,  422;  Croft  v.  Hanover  Fire  Ins. 
Co.,  40  W.  Va.  508,  21  S.  E.  854,  857. 

"If  parol  evidence  can  thus  be  re- 
ceived to  modify  a  written  contract 
in  opposition  to  the  enforcement  of  a 
contract  for  land,  it  seems  to  me  it 
may,  upon  the  same  principles,  be  re- 
ceived to  explain  such  contract  in  a 
suit  to  enforce  specific  execution,  es- 
pecially when  the  writing  is  collateral 
to  the  contract  sued  on.  Such  evidence 
was  received  and  the  contract,  as  mod- 
ified by  it,  specifically  enforced  by  this 
court  in  the  case  of  Creigh  v.  Boggs, 
19  W.  Va.  240."  Campbell  v.  Fetter- 
man,  20  W.  Va.  398,  410. 

When  the  mistake  was  made  not  in 
reducing  the  contract  to  writing  but 
in  the  supposition  of  both  parties,  tha* 
the  boundaries  of  the  land  named  in 
the  contract  would  include  a  certain 
mill  site  and  on  discovering  that  it 
did  not,  the  parties  agree  by  parol  to 
so  change  the  boundaries,  as  to  in- 
clude the  mill  site,  and  under  their 
direction  the  surveyor  makes  a  plat 
and  report  of  the  land  according  to 
these  new  boundaries,  and  the  vendor 
brings  a  suit  to  enforce  the  contract 
with  this  alteration  and  the  defend- 
ant in  his  answer  admits  this  mistake 
of  the  parties  and  its  correction  pro- 
ducing the  corrected  boundaries  and 
plat  but  resists  the  execution  of  the 
contract  relying  on  the  statute  of 
frauds,  the  court  will  nevertheless  spe- 
cifically enforce  such  written  contract 
as  modified  by  the  parties  to  correct 
such  mistake.  Creigh  v,  Boggs,  19  W. 
Va.  240. 

Before  such  correction  and  enforce^ 
ment  can  be  made,  however,  the  proof 
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must  be  strong,  clear,  and  preponder- 
ating, and,  in  the  absence  of  fraud, 
must  prove  that  the  mistake  was  mu- 
tual. Fishack  v.  Ball,  34  W.  Va.  644, 
12  S.  E.  856.  See  also,  Allen  v,  Yeater, 
17  W.  Va.  128. 

Extrinsic  Evidence  as  to  Survey. — 
"In  the  case  of  Creigh  v,  Boggs,  19  W. 
Va.  240,  this  court  has  held,  that  'either 
party  to  a  written  contract  for  the 
sale  of  land  may  have  the  same  spe- 
cifically enforced  in  a  court  of  eq- 
uity, with  such  corrections  in  it,  as 
parol  proof  may  show  to  be  necessary 
to  correct  a  mistake  made  in  reducing 
the  contract  to  writing.*  *  ♦  *  It 
seems  to  me  that,  if  a  contract  in  writing 
in  reference  to  boundaries  may  be  modi- 
fied and  changed  by  parol,  where  the 
written  contract  provides  for  the  shape 
of  the  tract  and  its  locality,  extrinsic  evi- 
dence may  be  introduced  to  show  that 
the  land  was  surveyed  by  the  vendor 
on  the  waters  designated  in  the  agree- 
ment and  in  the  shape  therein  provided 
for,  and  was  accepted  by  the  vendee." 
Norman  v.  Bennett,  32  W.  Va.  614,  9 
S.   E.  914,  918. 

Proof  of  Reservations  in  Agreement. 
— Plaintiff,  in  its  bill,  alleges  an  agree- 
ment, and  demands  specific  perform- 
ance. Defendant  sets  up  in  his  an- 
swer a  reservation,  in  the  contract,  and 
proves  that  the  contract  alleged,  to- 
gether with  the  reservation,  is  the  orig- 
inal and  true  agreement  made  by  the 
parties.  Held,  the  court  will  compel 
specific  performance  of  the  contract 
as  thus  established  by  defendant.  Nor- 
folk, etc.,  R.  Co.  V.  McGarry,  52  W. 
Va.   547,  44   S,   E.   236. 

Modified  Parol  Contract— A  cove- 
nant real,  when  sued  on  by  any  other 
than  the  original  covenantee,  is  not 
subject  to  any  equities  which  might 
exist  between  the  original  parties  to 
the  covenant,  but  if  a  parol  contract, 
which,  if  sealed,  .would  be  a  covenant 
real,  is  sought  to  be  specifically  en- 
forced in  a  court  of  equity  by  any 
party,  though   he   be  not  the   original 


promisee,  the  court  will  hold  it  to  be 
subject  to  all  equities  which  would  ex- 
ist between  the  original  parties  to  the 
contract,  and  if  such  parol  contract 
has  been  modified  by  them  or  by  any 
parties  subsequently  entitled  to  the 
benefit  of  such  contract,  the  court  of 
equity  will  enforce  it  as  modified,  and 
only  as  modified.  Lydick  v,  Baltimore,, 
etc.,  R.  Co.,  17  W.  Va.  427. 

A  right  of  way  through  land  is 
granted  to  a  railroad  company,  and  in 
the  deed,  as  the  consideration  for  such 
grant  the  railroad  company  covenants 
with  the  grantor,  his  heirs  and  assigns^ 
to  build  and  forever  maintain  a  switch 
from  the  said  railroad  to  a  mill  on  the 
land  for  the  use  of  such  mill.  Held» 
if  such  grant  of  a  right  of  way  and 
contract  for  such  switch  were  only 
verbal,  such  contract  would  in  a  court 
of  equity  be  regarded  as  running  with 
the  mill,  and  its  specific  performance 
would  be  enforced  in  favor  of  any  fu- 
ture owner  of  the  mill  holding  title 
legal  or  equitable  under  the  original 
covenantee.  If  an  intermediate  owner 
of  the  mill  had  agreed  to  release  the 
railroad  company  from  building  and 
maintaining  such  switch,  and  the  com- 
pany in  consideration  thereof  had 
agreed  to  stop  at  specified  times  its 
freight  trains  at  the  door  of  such  mill 
for  its  accommodation,  a  subsequent 
owner  could  have  this  modified  con- 
tract specifically  enforced  by  a  court 
of  equity;  but  he  could  not  sue  upon 
it  at  law,  but  if  such  contract  was  made 
by  the  plaintiff  instead  of  by  an  in- 
termediate owner  of  the  mill,  he  might 
sue  upon  it  at  law.  Lydick  v.  Balti- 
more, etc.,  R.  Co.,  17  W.  Va.  427,  428. 

Contract  Altered  by  Parol.— Not- 
withstanding the  statute  of  frauds,  eq- 
uity may  specifically  enforce  a  written 
contract  for  the  sale  of  land,  as  orally 
modified  by  Aie  parties,  to  correct  a 
mutual  mistake  made,  not  in  reducing 
the  contract  to  writing,  but  in  the  sup- 
position of  both  parties  that  the  bound- 
aries  of   the  land   named   in   the  con- 
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tract  would  include  a  certain  mill  site. 
Creigh  v.  Boggs,  19  W.  Va.  240. 

VIIL  Statute  of  Limitatioiui  and 
Laches. 

See   the   titles   LACHES,   vol.   9,   p. 
«3;     LIMITATION    OF    ACTIONS, 
vol.   9,   p.    367.     See   ante,  "Statute  of 
Frauds,"    III,    H. 
A.  LACHES. 

Acquitas  Vigilantibus  Non  Dormien* 
tibus  Subvenient. — It  is  laid  down  gen- 
erally that  he  who  comes  for  specific 
execution  must  not  sleep  on  his  case, 
but  come  recently.  Time  is  pretty  cer- 
tain to  operate  a  change  in  the  cir- 
cumstances of  the  parties,  and  the  sit- 
uation of  the  subject  matter  of  the 
contract.  It  destroys  evidence;  it  cuts 
off  the  parties  to  the  transaction;  and 
their  successors  know  not  how  to  ex- 
plain what  they  might  have  made  per- 
fectly clear.  Accordingly  unreasona- 
ble and  injurious  delay  on  the  part  of 
the  plaintiff  in  filing  his  bill  for  spe- 
cific performance,  has  ever  precluded 
a  decree  in  his  favor.  Anthony  v. 
Leftwich,  3  Rand.  238,  245;  McCue  v. 
Ralston,  9  Gratt.  430,  436;  Bryan  v. 
Lofftus,  1  Rob.  12;  Ford  v.  Euker,  86 
Va.  75,  79,  9  S.  E.  500;  Pigg  v.  Corder, 
12  Leigh  69,  78;  Anthony  v,  Leftwich,  3 
Rand.  238. 

Statement  of  Gtoeral  Rule.— What- 
ever his  merits  might  have  been  orig- 
inally, the  plaintiff  may  disentitle 
himself  to  a  decree  for  specific  per- 
formance by  an  unreasonable  and  inju- 
rious delay  in  filing  his  bill.  Ford  v. 
Euker,  86  Va.  75,  9  S.  E.  500,  citing 
Jones  V.  Roberts,  3  Hen.  &  M.  436; 
Vail  V.  Nelson,  4  Rand.  478;  2  Minor's 
Inst.  808;  Garnett  v.  Macon,  6  Call 
308,  333;  Richardson  v.  Baker,  5  Call 
514;  Cringan  v.  Nicholson,  1  Hen.  & 
M.  429;  Pigg  V.  Corder,  12  Leigh  69; 
Anthony  v.  Leftwich,  3  Rand.  238,  245; 
Bryan  v.  Lofftus,  1  Rob.  12;  Bowles 
V.  Woodson,  6  Gratt.  78;  Kelly  v. 
Jones.  6  Call  205;  Clay  v.  Deskins,  36 
W.  Va.  350,  355,  15   S.   E.   85. 


If  plaintiff  has  been  unreasonably 
dilatory,  or  in  default  in  performing, 
or  has  broken  the  contract  on  his  part, 
specific  performance  will  not  be  de- 
creed. Chilhowie  Iron  Co.  v.  Gardiner, 
79  Va.  305. 

"Where  application  is  made  to  a 
court  of  chancery  for  specific  perform- 
ance of  a  contract,  all  the  circum- 
stances are  taken  in  view;  among  oth- 
ers, the  length  of  time,  if  considerable, 
is  always  thought  a  very  weighty  ob- 
jection; it  necessarily  operates  a 
change  in  the  situation  of  the  parties, 
and  the  subject  matter  of  the  con- 
tract." Jackson  v.  Cutright,  5  Munf. 
308,  319. 

"The  plaintiff  who  seeks  a  specific 
performance  of  a  verbal  contract  or 
gift  of  land,  or,  indeed,  who  seeks  the 
aid  of  a  court  of  equity  to  enforce  any 
equitable  right,  must  show  that  he  has 
used  reasonable  diligence,  and  that  his 
claim  is  not  a  stale  claim.  See  1  Bart. 
Ch.  Pr.,  §  23.  As  there  stated,  it  is  a 
familiar  doctrine  of  the  courts  of  eq- 
uity that  nothing  can  call  them  into 
activity  but  conscience,  good  faith,  and 
reasonable  diligence.  Where  these  are 
wanting,  the  court  is  passive,  and  does 
nothing."  Frame  v.  Frame,  32  W.  Va. 
463,  9  S.  E.  901,  907. 

Upon  a  bill  by  a  son-in-law  for  spe- 
cific execution  of  a  promise  of  a 
mother-in-law,  brought  against  her  ex- 
ecutor, legatee  and  devisee  after  her 
death,  if  the  plaintiff  has  delayed  for 
an  unreasonable  time  to  assert  his 
claim  to  specific  execution,  this  con- 
sideration would  be  a  sufficient  objec- 
tion to  a  decree  for  specific  execution. 
Pigg  V.  Corder,  12  Leigh  69. 

Barton,  in  his  Chancery  Practice 
(vol.  1,  p.  121),  states  the  doctrine 
thus:  "Owing  to  the  general  rule  that 
the  specific  performance  of  a  contract 
will  not  be  enforced,  in  a  court  of  eq- 
uity, unless  the  party  seeking  it  has 
not  been  in  default,  but,  on  the  other 
hand',  has  shown  himself  to  have  been 
ready,  eager,  prompt,  and   desirous  of 
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maintaining  his  rights,  the  rule  of 
laches  is  more  strictly  applied  in  cases  of 
this  character  than  in  the  ordinary  suits 
for  accounts,  etc.,  and  hence,  although 
in  some  instances  a  long  delay  has 
been  held  insufficient  to  bar  the  com- 
plainant's rights,  yet  in  others  a  very 
short  time  has  been  sufficient  for  that 
purpose."  Approved  in  Bluestonc 
Coal  Co.  V.  Bell,  38  W.  Va.  297,  18  S. 
E.  493;  Powell  v.  Berry,  91  Va.  568, 
22  S.   E.  365. 

Waterman,  in  hia  valuable  work  on 
Specific  Performance  (§  475,  p.  663), 
says:  "Laches  of  the  vendee,  depriv- 
ing him  of  the  right  to  insist  upon 
the  contract  of  sale,  may  consist  sim- 
ply in  neglecting  to  make  his  payment, 
or  to  fulfill  some  other  essential  con- 
dition, or  in  not  only  failing  for  a  long 
period  to  fulfill  on  his  part,  but  by  ly- 
ing by  and  seeing  the  property  sold 
to  a  third  person,  or  in  neglecting  to 
file  a  bill  to  enforce  the  contract 
against  the  vendor.  The  usual  maxim 
is  that  a  party  seeking  specific  per- 
formance must  show  himself  ready, 
desirous,  prompt,  and  eager  to  per- 
form the  contract."  Clark  v.  Gordon, 
35  W.  Va.  735,  14  S.  E.  255,  261. 

"Judge  Story,  in  the  second  volume 
of  his  Equity  Jurisprudence,  §  771,  says : 
'In  general,  it  may  be  stated,  that  to 
entitle  a  party  to  a  specific  perform- 
ance, he  must  show  that  he  has  been 
in  no  default  in  not  having  performed 
the  agreement,  and  that  he  has  taken 
all  proper  steps  towards  the  perform- 
ance on  his  own  part.  If  he  has  been 
guilty  of  gross  laches,  or  if  he  applies 
for  relief  after  a  long  lapse  of  time, 
unexplained  by  equitable  circum- 
stances, his  bill  will  be  dismissed,  for 
courts  of  equity  do  not,  any  more  than 
courts  of  law,  administer  relief  to  the 
gross  negligence  of  suitors.'  But  in 
the  same  paragraph  he  further  says, 
*but  this  doctrine  is  to  be  taken  (as  we 
will  presently  see),  with  some  qualifi- 
cations. For,  although  courts  of  eq- 
uity will  not  encourage  laches;  yet,  if 


there  has  not  been  a  strict  legal  com- 
pliance with  the  terms  of  the  contract,, 
and  the  noncompliance  does  not  go  to 
the  essence  of  the  contract,  relief  will 
be  granted."  Abbott  v.  L'Hommedieu^ 
10   W.   Va.   677,   711. 

Noncompliance  Not  of  Essence  o£ 
Contract. — Although  courts  of  equity 
will  not  encourage  laches;  yet  if  there 
has  not  been  a  strict  legal  compliance 
with  the  terms  of  the  contract,  and  the 
noncompliance  does  not  go  to  the  es- 
sence of  the  contract,  relief  will  not  be 
granted.  Abbott  v.  L'Hommedieu,  10 
W.  Va.  677,  678. 

Determination  of  Laches. — In  decid- 
ing what  is  such  laches  as  will  bar  a 
bill  for  specific  performance,  courts  of 
equity  will  generally  adopt  the  time 
fixed  at  law.  Jackson  v.  Cutright,  S 
Munf.  308,  319. 

The  delay  of  the  purchaser  without 
excuse,  which  will  preclude  a  decree 
for  specific  performance  in  his  behalf,, 
may  be  years  or  months,  according  to 
the  circumstances  of  the  particular 
case.  Clark  v.  Gordon,  35  W.  Va.  735^ 
14  S.  E.  255,  261. 

Where  nearly  twenty  years  had 
elapsed  after  the  contract  sought  to  be 
enforced  was  said  to  have  been  made, 
without  any  steps  being  taken  to  en- 
force it,  and  where  no  sufficient  expla- 
nation for  this  great  delay  in  asking 
a  specific  performance  was  either  al- 
leged or  proven,  such  backwardness 
and  lack  of  promptness  is  a  valid  ob- 
jection  to  a  decree  for  specific  per- 
formance. Pennybacker  v.  Maupin,  9^ 
Va.  461,  31  S.  E.  607. 

A  bill  for  specific  execution  of  a 
contract  between  parceners  for  keeping 
open  a  lane  through  their  lands,  filed 
near  twenty  years  after  the  contract^ 
against  a  purchaser  claiming  under  one 
of  the  parties,  without  actual  notice, 
and  even  doubtful  constructive  notice^ 
the  lane  having  been  closed  for  a  num- 
ber of  years,  and  the  plaintiff  having 
stood  by  without  setting  up  any  claim 
to  the  land  when  the  land  was  twice 
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sold,  and  havinj  little  or  no  interest 
in.  it,  dismissed.  McCue  v.  Ralston,  9 
Gratt.  430,  citing  Anthony  v.  Left- 
wich,  3  Rand.  238;  Pigg  v.  Corder,  12 
Leigh  69;  Bryan  v,  Lofftus,  1  Rob.  12. 

**In  Herrington  v.  Wheeler,  4  Vcs. 
686,  a  vendee  of  land,  suffering  six 
years  to  elapse  before  filing  his  bill  for 
a  specific  performance,  was  considered 
guilty  of  such  gross  negligence  that 
his  bill  was  dismissed  with  costs,  the 
Lord  Chancellor  saying,  that  there 
was  no  case  to  support  it,  except  Gib- 
son V.  Patterson,  1  Aflc.  12,  which  was 
wholly  a  false  report."  Quoted  in  An- 
thony V.  Leftwich,  3  Rand.  238,  253. 

Statute  of  Frauds.— Length  of  time 
is  a  bar  tg  a  bill  brought  for  a  specific 
execution  of  a  contract,  if  there  be  no 
part  performance.  Richardson  v.  Ba- 
ker, 5  Call  514. 

B.  LIMITATION  OF  ACTIONS. 

In  General — The  suit  for  the  specific 
performance  of  a  contract  is  not  barred 
by  the  statute  of  limitations.  Only 
great  laches  on  the  part  of  the  com- 
plainant will  operate  as  a  bar.  Mayo 
V,  Carrington,  19  Gratt.  74. 

Illustrated  Cases.— In  May,  1827,  B. 
sold  a  tract  of  land  to  W.,  for  which 
W.  was  to  pay  one-half  of  the  purchase 
money  in  hand,  and  the  other  half  in 
twelve  months,  to  be  secured  by  deed 
of  trust  on  the  land.  W.  paid  only 
about  one-third  of  the  cash  payment; 
and  after  some  months  delay,  B.  ten- 
dered him  a  deed  and  demanded  a  com- 
pliance with  the  contract.  W.  had 
then  become  embarrassed  in  his  cir- 
cumstances, and  was  unable  to  comply 
with  his  contract,  and  so  continued  un- 
til 1835.  Upon  his  declining,  when 
thus  called  on,  to  pay  the  amount  due, 
B.  declared  the  contract  was  at  an  end; 
and  that  he  'would  retain  the  money 
he  had  received,  as  some  compensation 
for  the  damages  he  had  sustained  by 
the  failure  of  W.  to  comply  with  his 
contract.  B.  then  bought  other  land 
adjoining,  built  upon  and  improved  it, 
and   settled  upon   the   land   and   culti- 


vated it;  and  the  land,  which  was  the 
subject  of  the  contract,  could  not  be 
separated  from  the  other  land  without 
injury  to  the  latter.  In  1836,  W.  filed 
a  bill  for  specific  execution  of  the  con- 
tract, and  charged  that  he  had  made 
certain  payments  which  B.  had  refused 
to  return.  Held,  he  is  entitled  to  re- 
cover back  the  amount  he  had  paid, 
with  interest;  and  the  statute  of  limi- 
tations is  no  bar  to  his  recovery. 
Bowles  V.  Woodson,  6  Gratt.  78. 

W.  having  made  a  settlement  on  land 
within  the  limits  of  the  Greenbrier 
Company's  grant,  and  L.  holding  a 
survey  under  the  company  of  other 
land  in  the  neighborhood,  it  was  ver* 
bally  agreed  between  W.  and  L.  in 
1774,  that  if  W.  would  abandon  his  set- 
tlement, so  that  L.  might  acquire  the 
land  so  settled  by  W.  for  himself,  L. 
would  give  him  land  of  equal  value, 
parcel  of  L.'s  survey;  W.  accordingly 
abandoned  his  settlement  to  L.  and 
with  L.*s  knowledge  and  consent  took 
possession  of  the  designated  part  of 
L.'s  survey,  and  continued  to  hold  the 
same  ever  since;  but  L.  dying  without 
conveying  the  right  to  W.  or  acquir- 
ing a  grant  upon  his  survey,  his  dev- 
isee obtained  a  grant  for  the  whole  of 
the  land  included  in  the  survey.  Upon 
a  bill  filed  by  W.  against  L.'s  devisee 
in  1822,  for  a  specific  execution  of  L.'s 
agreement,  held,  that  the  statute  of 
limitations,  or  the  lapse  of  tfme  be- 
tween the  date  of  the  agreement  and 
the  filing  of  the  bill,  is  no  objection 
to  the  relief  prayed.  Williams  v. 
Lewis,  5  Leigh  686. 

J.  M.  B.,  by  his  attorney  in  fact, 
T.  M.,  executed  a  title  bond  to  J.  J. 
N.,  dated  September  18,  1848,  in  which 
bond  is  recited  the  fact  that  J.  M.  B., 
by  his  attorney,  T.  M.,  had  bargained 
and  sold  unto  the  said  J.  J.  N.^150 
acres  of  land,  more  or  less,  lying  in  a 
certain  boundary  situate  on  the  right- 
hand  fork  of  Steer  run,  for  the  consid- 
eration of  one  dollar  per  acre,  and 
said    B.   binds   himself   upon   the   pay- 
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ment  of  the  purchase  money  to  make 
unto  said  J.  J.  N.  a  good  and  sufficient 
title  to  the  said  150  acres  of  land  upon 
an  oblong  square,  and  shortly  after- 
wards said  attorney  in  fact  surveyed 
and  marked  said  150-acre  tract,  and  J. 
J.  N.  took  possession  and  lived  upon 
the  same,  and  cultivated  and  improved 
it  until  his  death,  which  occurred  in 
1865,  and  on  the  17th  day  of  August, 
1852,  said  J.  M.  B.  receipted  to  said  J. 
J.  N.,  for  two  notes  on  J.  L.,  aggregat- 
ing $120,  which,  when  collected,  were 
to  be  applied  on  said  purchase  money, 
which  notes  the  evidence  shows  were 
collected  by  said  J.  M.  B.,  who  admits, 
in  his  answer  to  a  bill  filed  to  specific- 
ally enforce  said  contract,  that  said 
title  bond  dated  September,  1848,  was 
treated  as  ratified.  Held,  that  in  a 
suit  brought  in  June,  1875,  by  the  heirs 
at  law  of  said  J.  J.  N.,  to  enforce  spe- 
cific performance  of  said  contract,  the 
plaintiffs  were  entitled  to  specific  per- 
formance of  said  contract,  under  the 
circumstances  proven  in  the  case,  and 
said  claim  is  not  barred  by  the  lapse  of 
time  or  the  statute  of  limitations.  Nor- 
man V.  Bennett,  32  W.  Va.  614,  9  S. 
E.  914,  citing  Mathews  v.  Jarrett,  20 
W.  Va.  415,  422,  and  distinguishing 
Westfall  V.  Cottrills,  24  W.  Va.  763. 

C.  EFFECT  OF  POSSESSION. 

Equity  follows  the  law  in  holding 
that  time  does  not  run  against  one 
who  is  in  possession  in  the  exercise  or 
assertion  of  a  right,  and  hence,  a 
vendee,  who  enters  upon  land  and 
holds  the  land  with  the  vendor's  con- 
sent and  acquiescence,  will  not  be 
barred  by  the  mere  lapse  of  time,  nor 
until  he  is  put  in  default  by  a  notice 
to  surrender  the  premises  or  pay  the 
price.  Abbott  v.  L'Hommedieu,  10  W. 
Va.   677,   678. 

"As  to  the  question  of  the  statute 
of  limitations,  the  plaintiff  was  in  posr 
session  from  1887,  and  being  in  posses- 
sion, the  doctrine  of  laches  does  not 
apply.  Abbott  v.  UHommedieu,  10  W. 
Va.   677;    Zane   v.    Zane,   6   Munf.   406; 


Ballard  v,  Ballard,  25  W.  Va.  470  (syL 
pt.  3),"  Ratliff  V.  Sommers,  55  W.  Va, 
30,   44,   46   S.    E.   712. 

"We  think  there  is  nothing  in  the 
position  that  the  complainants  have 
lost  their  right  to  the  aid  of  the  court, 
by  their  unreasonable  delay.  The  an- 
swer, in  a  portion  not  above  quoted, 
admits  that  the  complainants  have 
been  in  possession  of  the  farm  even 
since  the  execution  of  this  paper,  and 
in  fact  long  before — this  will,  effectu- 
ally, prevent  lapse  of  time  from  affect- 
ing their  rights."  Marling  v.  Marling, 
9  W.  Va.  79,  99,  28  Am.  Rep.  535. 

IZ.  Waiver,  Abandonment  and 
Acquiescence. 

A.  IN  GENERAL. 

"Not  merely  James  W.  Metz,  but 
John  W.  Metz,  waived,  abandoned  and 
ignored  this  contract  long  ago,  long 
before  Urpman  got  his  deed,  and  this 
abandonment  defeats  specific  perform* 
ance.  Payne  v.  Graves,  5  Leigh  561. 
'The  rule  seems  to  be  well  established 
that  specific  performance  will  not  be 
decreed  of  a  contract  which  the  par- 
ties have  treated  as  rescinded,  or  which 
has  orice  been  repudiated  by  the  par- 
ties.' Warvel  on  Vendors,  §  758.  In 
§  759  such  rescission  is  stated  to  be  a 
bar  to  specific  performance."  Lowther 
Oil  Co.  V,  Miller-Sibley  Oil  Co.,  53 
W.  Va.  501,  512,  44  S.  E.  433. 

B.  ORAL  WAIVER  OR  ABANDON- 

MENT. 

There  is  no  doubt  but  that  an  exec- 
utory contract  for  the  sale  of  land, 
whether  written  or  oral,  can  be  re- 
scinded or  waived,  in  equity,  by  word 
of  *mouth,  if  possession  be  given  up, 
or  the  writing  be  destroyed,  but  not 
without  something  done  by  way  of  ex- 
ecution of  the  rescission  or  waiver. 
Boggs  V,  Bodkin,  32  W.  Va.  566,  9  S. 
E.  891;  Straley  v.  Perdue,  33  W.  Va. 
376,  10  S.  E.  780;  Fry,  Spec.  Perf,  § 
691;  Wat.,  Spec.  Perf.  Cont.,  §  386. 
But  such  verbal  rescission  or  waiver, 
because   it   is   merely  verbal,   must  be 
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clear,  positive,  and  above  suspicion, 
and  it  must  be  proven  not  by  mere 
loose  conversation.  "The  court  re- 
<juires  as  clear  evidence  of  the  waiver 
as  of  the  existence  of  the  contract  it- 
self. Abandonment  of  a  contract,  ac- 
cording to  the  law  of  this  court,  is  a 
■contract  in  itself."  Cunningham  v. 
Cunningham,  46  W.  Va.  1,  32  S.  E. 
^98,  999. 

Oral  waiver  or  abandonment  of  an 
oral  contract  for  the  purchase  of  land, 
will  in  equity  defeat  specific  perform- 
ance sought  by  the  purchaser,  if  pos- 
session be  surrendered  to  the  vendor; 
"but  not  otherwise.  Davis  v.  Vass,  47 
W.  Va.  811,  35  S.  E.  826,  citing  Cun- 
ningham V.  Cunningham,  46  W.  Va.  1, 
32  S.  E.  998. 

Waiver  Must  Be  Clear  and  Positive. 
— But  an  oral  waiver  of  a  contract,  oral 
or  written,  to  defeat  specific  perform- 
ance sought  by  the  purchaser,  must  be 
clear,  positive,  and  above  suspicion, 
and  besides,  can  not  be  proven  by 
mere  loose,  casual  conversations.  Cun- 
ningham V.  Cunningham,  46  W.  Va.  1, 
-32  S.  E.  998. 

And  accordingly,  "loose  conversa- 
tion, which  was  alleged  as  a  waiver  of 
ti  contract  for  a  lease,  was  held  not 
to  amount  to  a  new  contract."  Fry, 
Spec.  Perf.,  §  698.  Cunningham  v. 
Cunningham,  46  W.  Va.  1,  32  S.  E. 
^98,  999. 

C.  WAIVER^^OF  CONDITIONS. 
"A  party  may  waive  a  condition,  or 

treat  the  contract  after  default  as  con- 
tinuing in  force,  in  which  case  he  can 
not  insist  on  a  forfeiture."  Water- 
man. Specif.  Perform.,  §§  449,  480. 
Wheeling  Creek  .Gas,  etc.,  Co.  v.  El- 
der, 54  W.  Va.  335,  342,  46  S.  E.  357. 

D.  ACTS  CONSTITUTING 
WAIVER  OR  ABANDON- 
MENT. 

Changing  Terms  of  Contract.  — 
Where  the  plaintiff  agreed  to  buy  and 
the  defendant  to  sell  a  certain  lot,  and 
afterwards  they  agreed  that  the  lot  and 
lanother  should  be  sold  by  defendant  to 


the  plaintiff's  son  at  a  different  price 
with  the  right  to  a  reconveyance  to 
the  defendant  of  the  second  lot,  within 
a  given  time,  it  was  held,  that  the  first 
contract  was  waived,  and  a  specific 
performance  could  not  be  decreed. 
Ford  V,  Euker,  86  Va.  75,  9  S.  E.  500. 

Inconsistent  Conduct^In  one  case» 
a  defendant's  wife  having  refused  her 
assent  to  the  sale,  defendant  refused 
to  proceed  further.  Plaintiff  then  sued 
for  damages,  and,  after  nearly  two 
years,  and  after  the  land  had  increased 
in  value,  and  improvements  had  been 
made  thereon,  sued  for  specific'  per- 
formance, offering  to  take  a  deed  sub- 
ject to  the  contingent  dower  rights  of 
the  defendant's  wife.  But  the  court 
held,  that  the  right  to  specific  per- 
formance was  waived.  Ford  v,  Euker, 
86  Va.  75,  9  S.   E.  500. 

Failure  to  Pay  Installment.— In  I860, 
McGuire  sold  a  tract  of  land  to  Pidg- 
eon  for  $4,250,  payable  in  annual  in- 
stallments of  $600  a  year,  for  five  suc- 
cessive years  and  the  balance  to  be  di- 
vided into  five  more  installments.  The 
purchaser  was  put  into  the  possession 
in  1861.  In  1862,  he  paid  $600,  the  first 
installment.  After  this  he  made  no 
further  payments;  was  insolvent  and 
his  whereabouts  unknown.  McGuire, 
after  making  diligent  inquiry  as  to  the 
whereabouts  of  Pidgeon,  sold  the  land 
in  1867  to  Cross.  Subsequently  the 
same  land  was  sold  by  Ward  as  trus- 
tee to  Marshall  to  satisfy  a  trust  deed 
upon  the  land.  Pidgeon  then  filed  his 
bill  to  specifically  enforce  his  contract 
with  McGuire  making  the  above-named 
parties  defendants.  Held,  that  Pidg- 
eon's  bill  failed  to  make  out  a  case 
which  entitled  him  to  the  intervention 
of  a  court  of  equity,  since  it  was  ap- 
parent that  he  had  abandoned  his  con- 
tract for  the  purchase  of  the  land. 
Marshall  v.  Pidgeon,  1  Va.  Dec.  41. 

Vendee  in  Possession  Defeats  Suits. 
— Where  a  vendee  of  land  in  posses- 
sion paid  part  of  the  purchase  money 
under  the  contract,  but,  on  being  sued 
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for  the  residue  by  the  vendor,  pleaded 
the  statute  of  frauds  to  the  action,  and 
thereby  defeated  the  suit,  it  was  held, 
that  this  was  an  abondonment  of  the 
contract,  and  that  he  was  not  entitled 
to  a  specific  execution  of  it,  but  that 
he  was  entitled  to  have  the  money 
which  he  had  paid  refunded  to  him. 
Payne  v.  Graves,  5  Leigh  561. 

In  such  case  the  vendee  will  be  re- 
quired to  account  for  the  rents  and 
profits  received  by  him  from  the  land, 
the  amount  to  be  deducted  from  the 
money  paid  by  him;  and  if  it  exceeds 
the  sum  so  paid,  he  will  be  decreed  to 
pay  the  excess  to  the  vendor.  Payne 
V.  Graves,  5  Leigh  561. 

E.  RATIFICATION  OR  ACQUIES- 
CENCE. 

"Specific  performance  may  be  de- 
creed in  favor  of  a  party  who  has 
failed  to  perform  his  part  of  the  agree- 
ment, if  he  can  show  acquiescence  in 
the  delay  by  the  other  party,  or  ac- 
ceptance of  a  substitute  for  literal  per- 
formance." Waterman,  Specif.  Per- 
form., §  478.  Wheeling  Creek  Gas,  etc., 
Co.  V.  Elder,  54  W.  Va.  335,  342,  46  S. 
E.  357. 

The  law  on  this  subject  is  well  stated 
in  a  recent  English  treatise  of  merit: 
In  order  that  an  act  may  have  any 
cflFect  or  validity  as  a  confirmation,  it 
must  clearly  appear  that  the  party  con- 
firming was  fully  apprised  of  his  right 
to  impeach  the  transaction,  and  acted 
freely,  deliberately  and  advisedly,  with 
the  intention  of  confirming  a  transac- 
tion which  he  knew,  or  might  or  ought, 
with  reasonable  or  proper  diligence,  to 
have  known  to  be  impeachable.  If 
his  right  to  impeach  the  transaction  be 
concealed  from  him,  or  a  full  disclos- 
ure be  not  made  to  him  of  every  cir- 
cumstance which  it  is  material  for  him 
to  know,  or  if  the  act  takes  place  under 
pressure  or  constraint,  or  by  the  exer- 
cise of  undue  influence,  or  under  the 
delusive  opinion  that  the  original  trans- 
action is  binding  on  him,  or  if  it  be 
merely  a  continuation    of  the    original 


transaction,  a  confirmation  operates  as 
nothing.  Kerr  on  Fraud  and  Mistake 
(Am.  Ed.)  296.  Stearns  v.  Beckham* 
31  Gratt.  379,  411. 

To  fix  acquiescence  upon  a  party,  it 
must  unequivocally  appear  that  he 
knew  or  had  notice  of  the  fact  upon 
which  the  alleged  acquiescence  is 
founded,  and  to  which  it  refers.  Ac- 
quiescence imparts  and  is  founded  on 
knowledge.  A  recognition  resulting 
from  ignorance  of  material  facts  goes 
for  nothing.  The  question  as  to  acqui- 
escence can  not  arise  unless  the  party 
against  whom  it  is  set  up  was  aware 
of  his  rights.  A  man  can  not  be  said 
to  acquiesce  in  what  he  does  not  know, 
nor  can  he  be  bound  by  acquiescence 
unless  he  is  fully  apprised  as  to  his 
rights  and  all  the  material  facts  and 
circumstances  of  the  case.  Nor,  indeed, 
is  a  recognition  of  avail  which  assumes 
the  validity  of  a  transaction,  if  the 
question  as  to  its  validity  does  not  ap- 
pear to  have  come  before  the  parties. 
*  *  *  The  proof  of  knowledge  lies 
on  the  party  who  alleges  acquiescence, 
and  sets  it  up  as  a  defense.  If  the 
transaction  has  taken  place  under  pres- 
sure or  under  the  exercise  of  undue 
influence,  it  must  clearly  and  unequiv- 
ocally appear  that  the  party  against 
;  whom  acquiescence  is  alleged  was  sui 
j  juris,  and  was  released  from  the  in- 
fluence or  the  pressure  vnder  which 
he  stood  at  the  time  of  the  transaction, 
and  acted  freely  and  advisedly  in  ab- 
staining from  impeaching  it.  Acqui- 
escence goes  for  nothing  so  long  as 
a  man  continues  in  the  same  situation 
in  which  he  was  at  the  date  of  the 
transaction.  Stearns  v.  Beckham,  31 
Gratt.  379,  412. 

Where  a  contract  made  and  entered 
into  by  a  person  mentally  incompetent 
to  make  a  contract,  is  alleged  to  be 
enforceable  by  subsequent  ratification, 
or  acquiescence  equivalent  to  ratifi- 
cation, and  the  act  of  confirmation  re- 
lied on  is  a  receipt  of  payment  of  the 
purchase  money,  this  act  of  confirma- 
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tion  to  be  effectual  must  possess  all 
the  above  legal  requisites  of  such  an 
act.  Stearns  v.  Beckham,  31  Gratt.  379. 
Acquiescence  in  Abandonment  of 
Contract. — **If  one  of  two  parties,  con- 
cerned, in  a  contract  respecting  lands, 
gives  the  other  notice  that  he  does  not 
hold  himself  bound  to  perform,  and 
will  not  perform  the  contract  between 
them,  and  the  other  contracting  party 
to  whom  the  notice  is  given,  makes  no 
prompt  assertion  of  his  right  to  en- 
force the  contract,  equity  will  consider 
him  as  acquiescing  in  the  notice,  and 
abandoning  any  equitable  right  he 
might  have  had  to  enforce  the  perform- 
ance of  the  contract,  and  will  leave  the 
parties  to  their  remedies  and  liabili- 
ties at  law."  Abbott  v.  L'Hommedieu, 
10  W.  Va.  677,  712. 

X.  Merger. 

See  the  title  MERGER,  vol.  9,  p. 
784. 

Where,  after  execution  of  a  contract 
to  grant  to  a  railroad  cbmpany  a  right 
of  way  across  land,  in  consideration  of 
which  the  company  stipulated  to  per- 
form certain  acts,  a  deed  of  the  right 
of  way  was  executed,  containing  differ- 
ent stipulations,  the  contract  is  merged 
in  the  deed,  and  can  not  be  specifically 
enforced.  Shenandoah  Val.  R.  Co.  v. 
Dunlop,  86  Va.  346,  10  9:  E.  239. 

XI.  Pleading  and  Practice. 

A.  NATURE  OF  REMEDY. 

The  remedy  of  specific  performance 
of  contracts  afforded  by  courts  of 
equity  is  purely  equitable  in  its  char- 
acter.    Barrett  v.   Forney,  82  Va.  269. 

B.  ELECTION  OF  REMEDIES. 

See  the  title  ELECTION  OF  REM- 
EDIES, vol.  4,  p.  921. 
1.  In  General. 

"A  party  injured  by  breach  of  an 
agreement,  at  his  election,  may  have 
cither  of  two  remedies;  he  may  bring 
an  action  at  common  law,  and  recover 
damages  for  the  injury,  or  he  may 
bring  a  bill  in  equity,  and  compel  the 


other  party  to  perform  the  agreement 
specifically."  Rose  v.  Nicholas,  Wythe 
268,  269;  Miller  v,  Lorentz,  39  W.  Va. 
160,  19  S.  E.  391,  392. 
2.  Judgment  at  Law  for  Damages  Bar 
to  Bill  by  Defendant 

After  an  action  at  common  law  has 
been  brought  to  recover  damaged  for 
breach  of  contract,  the  defendant 
has  no  right  to  file  a  bill  in  eq- 
uity to  compel  the  plaintiff  to 
accept  a  specific  performance;  unless 
some  particular  grounds  of  equity 
exist  on  his  behalf,  excusing  and  re- 
lieving against  such  breach,  and  show- 
ing that  the  contract  ought  neverthe- 
less, to  be  specifically  enforced.  Long 
V.  Colston,  1  Hen.  &  M.  110.  See  also, 
Hey  wood   v.   Covington,   4   Leigh   373. 

Although  on  a  specific  agreement, 
either  party  has  a  right  to  resort  to 
equity  to  compel  a  specific  perform- 
ance, yet  if  one  of  them  elects  to  sue 
for  damages  for  an  alleged  breach  of 
the  covenant,  the  other  party  has  no 
right  to  carry  him  into  equity,  to  com- 
pel him  to  abandon  his  common-law 
remedy,  and  to  hold  him  to  his  remedy 
for  the  specific  performance.  To  this 
point,  Long  v.  Colston,  1  Hen.  &  M. 
110,  was  cited  in  Harvey  v.  Fox,  5 
Leigh  444,  449;  Moore  v.  Fitz  Ran- 
dolph, 6  Leigh  175,  188. 

In  Moore  f.  Fitz  Randolph,  6  Leigh 
175,  29  Am.  Dec.  208,  the  court,  by 
Carr,  J.,  said:  "The  ground  on  which 
equity  first  assumed  the  power  of  giv- 
ing specific  performance  of  contracts, 
was  (we  are  told)  to  aid  the  defective 
remedy  of  the  common  law.  A  man 
bought  a  tract  of  land;  it  pleased  his 
taste,  and  he  wanted  it  for  a  residence; 
after  he  had  paid  his  money,  the  vendor 
changed  his  mind,  refused  a  title,  and 
the  vendee  could  only  sue  at  law  for 
the  money  he  had  paid;  equity  said, 
this  is  not  justice;  if  the  vendee  wants 
the  land,  he  shall  have  it  in  specie. 
Having  gone  thus  far,  the  courts,  on 
the  ground  of  reciprocity,  went  a  step 
further,  and  said,  that  the  vendor  also 
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should  have  their  aid,  if  the  vendee  re= 
fused  to  execute  the  contract.  But 
they  did  not  say,  and  could  not  say, 
that  a  vendor  might  break  his  cove- 
nant, suffer  a  suit  on  it  at  law,  take 
his  chance  of  defense  there,  and  when 
judgment  was  recovered  against  him, 
begin  a  new  race  in  equity  for  a  specific 
-execution." 

In  Long  V,  Colston,  1  Hen.  &  M. 
110,  Long,  considering  that  Colston  had. 
broken  his  covenant,  sued  on  it  at  law. 
Instead  of  defending  himself  there, 
•Colston  filed  a  bill  oflFering  a  specific 
•execution,  and  praying  that  the  whole 
matter  might  be  transferred  into 
equity.  The  chancellor  entertained  his 
bill,  enjoined  the  proceeding  at  law, 
and  finally  gave  him  the  relief  he 
asked,  on  the  broad  ground,  that  in 
•cases  proper  for  specific  execution 
though  the  party  grieved  may  have 
elected  to  proceed  at  law  for  damages, 
yet  'as  he  might  have  resorted  to  equity 
for  a  specific  performance,  and  as  in 
equity  remedies  ought  to  be  reciprocal, 
the  aggrieving  party  may  compel  him 
to  abandon  his  common-law  remedy, 
and  hold  him  down  to  a  remedy  for 
specific    performance. 

Illustration  of  Rule— ^For  example, 
after  recovery  by  the  vendee  for  the 
breach  of  a  covenant  to  convey,  against 
the  administrators  of  a  deceased 
x^endor,  it  is  too  late  for  the  latter  to 
maintain  a  bill  against  such  vendee  and 
the  heirs  of  the  vendor  for  specific  per- 
formance. Moore  v.  Fitz  Randolph,  6 
Leigh  175,  29  Am.  Dec.  208. 

M.  covenants  to  sell  land  to  R.  for 
purchase  money  to  be  paid  in  install- 
Tncnts,  and  binds  himself,  not  his  heirs, 
Tupon  payment  of  the  installments,  to 
Tnalce  R.  a  good  and  sufficient  title  in 
fee;  the  last  installment  is  not  paid 
-when  due,  and  after  it  falls  due,  M., 
the  vendor,  dies;  and  R.,  the  vendee, 
pays  that  installment  to  M.'s  adminis- 
trators; the  administrators  tender  R.  a 
^eed  from  part  of  M.'s  heirs,  the 
other  being  infants  and  nonresidents, 
with    special    warranty,    which    R,    re- 


fuses to  accept;  R.  brings  suit  at  law 
against  the  administrators,  for  the 
breach  of  their  intestate's  covenant  to 
convey  and  recovers  judgment  for  the 
purchase  money;  and  then  M.'s  admin- 
istrators file  a  bill  in  equity  against 
M.'s  heirs  and  R.  for  specific  execu- 
tion of  the  covenant,  and  to  enjoin 
proceedings  on  R.'s  judgment  at  law. 
Held,  after  R.  had  elected  to  pursue  his 
remedy  at  law  for  the  breach  of  the 
covenant  to  convey,  and  recovered 
judgment,  the  administrators  of  the 
vendor  are  not  entitled  to  such  relief 
in  equity.  Moore  v.  Fitz  Randolph,  6 
Leigh  175. 
3.  Ejectment  to  Establish  Title. 

Ejectment  by  a  vendor  against  his 
vendee  who  is  in  possession  under 
another  title,  in  order  to  establish  the 
vendor's  title,  and  recovery,  will  be  no 
bar  to  a  specific  performance  at  the 
suit  of  the  vendor.  Carringtonv.  Otis, 
4  Gratt.  235. 

C.  BILL. 

1.  Allegations. 

a.  In  General. 

Where  a  contract  was  made  for  sale 
of  a  boundary  of  land  set  out  therein 
for  $5  per  acre,  providing  for  the  terms 
of  the  payment  and  giving  immediate 
possession  of  the  land,  and  the  bill 
filed  for  the  -specific  performance  of 
the  contract  alleged  the  making 
thereof,  the  price  per  acre  to  be  paid 
and  the  terms  of  payment,  and  that  by 
survey  made  by  plaintiff  it  amounted 
to  a  specified  number  of  acres,  and  al- 
leging the  failure  to  pay  the  purchase 
money,  and  praying  a  specific  perform- 
ance, held,  the  bill  is  sufficient  and  a 
demurrer  thereto  was  properly  over- 
ruled. McCoy  V.  Bassett,  26  W.  Va. 
570. 

b.  Formation  and  Execution  of  Con- 

tract. 
(1)  In  General. 

Bills  for  specific  performance  of  con- 
tracts for  the  sale  of  land  must  show 
that  there  were  concluded  between  the 
parties    written    and    signed    contracts 
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that  are  reasonable,  clear  and  definite 
both  as  to  terms  and  subject  matter, 
and  mutual  in  obligation  and  remedy 
and  the  same  must  be  proved  as  al- 
leged. Edichal  Bullion  Co.  v.  Columbia 
Gold  Mining  Co.,  87  Va.  641,  13  S.  E. 
100. 

A  bill  for  specific  performance  must 
show  a  distinct  and  definite  contract  of 
sale  and  purchase.  Edichal  Bullion  Co. 
V,  Columbia  Gold  Mining  Co.,  87  Va, 
641,  13  S.  E.  100. 
(2)  Contracts  with  Agents. 

A  bill  for  specific  performance  of  a 
contract  made  with  an  agent  must,  on 
its  face,  distinctly  state  the  contract 
that  was  made,  and  show  when,  where, 
how,  and  by  whom  it  was  made;  and 
that  the'  persons  making  it  had  au- 
thority to  bind  the  company.  Hadcn 
V.  Farmers',  etc..  Fire  Ass'n,  80  Va. 
683;  Haskin  v.  Agricultural  Fire  Ins. 
Co.,  78  Va.  700;  Edichal  Bullion  Co.  v, 
Columbia  Gold  Mining  Co.,  87  Va.  641, 
13  S.  E.  100. 

And  if  the  evidence  is  conflicting, 
and  it  is  not  clear  that  a  contract  was 
in  fact  made,  a  bill  for  specific  perform- 
ance will  be  dismissed.  Haskin  v. 
Agricultural  Fire  Ins.  Co.,  78  Va.  700; 
Gallagher  v.  Gallagher,  31  W.  Va.  9,  5 
S.  E.  297. 
(8)   Contracts  with  Corporations. 

A  bill  for  specific  performance  of  a 
contract  made  with  a  corporation, 
must  show  when,  where,  how,  and  by 
whom  it  was  made;  and  that  the  per- 
son making  it  had  authority  to  bind 
the  defendant  company.  Edichal  Bul- 
lion Co.  V.  Columbia  Gold  Mining  Co., 
87  Va.  641,  13  S.  E.  100. 
c  Performance  of  Conditions. 

The  bill  (for  specific  performance) 
must  show  that  the  complainant  has 
done  everything  necessary  to  entitle 
him  to  performance  of  the  contract  by 
the  defendant,  and  that  there  is  a  de- 
mand on  the  other  party  uncomplied 
with.  The  plaintiff  should  allege  the 
facts  constituting  performance  on  his 
part,    so     that    the    court     may    judge 


whether  he  has  done  what  he  ought. 
Waterman  on  Specific  Performance  of 
Contracts,  123,  124;  Wood  v.  Walker,. 
92  Va.  24,  27,  22  S.  E.  523. 

L.,  by  written  contract,  sells  to  H. 
his  mill  property,  for  Iowa  lands.  H^ 
agrees  to  deliver  to  L.  the  patents  for 
the  Iowa  lands,  some  of  which  the  con-- 
tract  states  had  issued,  and  the  others 
were  to  issue.  Held,  that  H.,  on  a  bill 
filed  by  L.  to  enforce  the  contract^ 
ought  to  be  required  to  show  that 
patents  had  issued  for  the  lands,  and 
to  be  required  to  deliver  them  to  L.; 
that  even  an  averment  by  H.  in  his  an- 
swer, that  the  patents  had  been  issued, 
would  not  be  sufficient,  without  proof 
of  the  issuing  of  the  same.  Low  v^ 
Heck,  3  W.  Va.  680. 

d.  Tender  of  Performance. 

When  a  vendor  of  land  has  notified 
the  purchaser  that  he  will  not  fulfill 
the  contract,  the  purchaser  may  file  a 
bill  for  a  specific  execution  of  it  with- 
out making  a  tender  to  the  vendor  of 
the  securities  provided  for  therein. 
White  V,  Dobson,  17  Gratt.  262. 

e.  Payment   of   Consideration   by  De« 

fendant 
When  a  party  who  has  made  and 
signed  a  contract  in  writing  for  the- 
sale  of  land,  sues  a  purchaser  for  spe- 
cific execution,  in  order  to  enforce  a 
sale  of  the  land  and  application  of  the 
proceeds  to  the  satisfaction  of  the  con- 
sideration, he  should  allege  that  the 
defendant  promised  or  agreed  to  pay 
the  consideration.  Capehart  v.  Hale,. 
6  W.  Va.  547,  548. 

f.  Statute  of  Frauds. 

See  ante,  "Statute  of  Frauds,"  III. 

A  bill  for  the  specific  performance 
of  a  contract  must  positively  and 
clearly  allege  whether  the  contract  was 
by  parol  or  in  writing.  Edichal  Bul- 
lion Co.  V.  Columbia  Gold  Mining  Co.,. 
87  Va.   641,   13   S.   E.   100. 

Where  af  bill  is  filed  for  the  specific 
performance  of  a  parol  contract,  the 
contract  must  be  set  out  with  reason- 
able certainty.     Baldenberg  v.  Warden,, 
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14  W.  Va.  397;  Anthony  v.  Lrcftwich,  3 
Rand.  238. 

A  vendor  suing  to  enforce  a  written 
agreement  for  the  conveyance  of  land, 
signed  by  himself,  need  not  allege  that 
the  defendant's  contract  or  agreement 
to  pay  the  consideration  was  in  writ- 
ing and  signed  by  the  defendant. 
Capehart  v.  Hale,  6  W.  Va.  547. 

But  if  the  defendant,  by  answer,  de- 
nies the  promise  or  agreement,  on  his 
part,  or  if,  by  plea  or  answer,  he  ad- 
mits the  contract,  but  relies  on  its  not 
having  been  in  writing  and  signed  by 
him,  the  plaintiff  must  prove  that  the 
contract  was  made  in  writing  and 
signed  by  the  defendant.  Capehart  v. 
Hale,  6  W.  Va.  547,  548. 

Or  if  neither  the  contract,  nor  any 
memorandum  or  note  of  it,  was  in  writ- 
ing signed  by  the  defendant,  but  under 
the  contract  he  took  possession  of  the 
land,  and  committed  waste  thereon,  or 
did  such  act  of  part  performance  as  to 
entitle  the  plaintiff  to  a  specific  execu- 
tion, the  plaintiff  should  allege  the 
fact,  either  in  the  original  bill,  or, 
after  the  plea  or  answer,  in  an  amend- 
ment.    Capehart  v.  Hale,  6  W.  Va.  547. 

Where  a  petition  filed  for  specific 
performance  of  an  oral  sale  of  real 
estate,  fails  to  give  the  date  of  sale, 
circumstances  of  sale,  and  does  not 
allege  that  the  vendor  did  under  and 
in  execution  of  that  contract,  deliver 
actual  possession,  nor  allege  that  the 
petitioner  took  possession,  such  peti- 
tion is  not  sufficient  in  law  to  warrant 
a  -decree  for  specific  performance. 
Sturm  V.  McGuffin,  48  W.  Va.  595,  37 
S.  E.  561. 

g.  Suits  in  Representative  Capacity. 

A  bill  filed  by  administrators  for  the 
purpose  of  enforcing  a  contract  made 
by  them  for  the  sale  of  their  dece- 
dent's land,  which  fails  to  allege  their 
authority  to  sell  the  land,  is  bad  on 
demurrer.  But  if  the  purchaser  makes 
no  objection  to  these  defects,  and  an- 
swers, setting  up  a  defense  on  the 
merits,  he  can  not  make  the  objection 


for  the  first  time  in  this  court.  Mat- 
ney  v,  Ratliff,  96  Va.  231,  31  S.  E.  512. 
In  a  bill  in  equity  to  obtain  specific 
execution  of  a  contract  for  the  sale  of 
land  preferred  by  an  executor,  as  such 
he  ought  to  describe  himself  as  the 
executor  of  his  testator.  He  should 
do  this,  in  order  that  the  defendant 
may  be  informed  as  to  the  particular 
character  in  which  he  professes  to  act, 
and  may  conveniently  ascertain  and 
approve  or  controvert  the  reality  of 
the  character,  and  the  consequences 
resulting  from  it;  and  that  the  court 
and  clerk  may  conveniently  shape  and 
enter  the  decree  in  conformity  to  the 
statement.  It  is  not  proper  for  an 
executor  who  sues,  to  describe  himself 
merely  as  "personal  representative"  or 
a  person  deceased.  If  in  the  introduc- 
tion of  a  bill,  one  who  is  actually  an 
executor,  mention  himself  simply  in 
his  own  character — not  as  executor — 
and  so  make  his  complaint,  though 
afterwards,  in  the  statement  of  facts  to 
maintain  the  complaint,  he  shows  that 
he  happens  to  be  the  executor  of  a 
person  who  made  his  will  and  died,  and 
as  such  has  a  cause  of  suit  against  the 
defendant,  this  does  not  change  the 
character  of  the  plaintiff  and  trans- 
form the  bill  into  one  preferred  and 
prosecuted  by  the  executor  of  that 
testator,  in  his  executorial  capacity. 
Capehart  v.  Hale,  6  W.  Va.  547,  549. 

h.  Ability   and   Willingness    of    Com- 
plainants. 

A  bill  filed  by  a  vendor  of  real  estate 
against  his  vendee,  to  enforce  specific 
execution  of  the  contract  for  sale, 
which  does  not  allege  the  ability  and 
willingness  of  the  vendor  to  convey  a 
sufficient  title,  is  bad  on  demurrer. 
Wood  V,  Walker,  92  Va.  24,  22  S.  E. 
523. 

Ability  or  Willingness  to  Pay.— 
Where,  in  a  bill  for  specific  perform- 
ance, the  complainants  nowhere  aver 
either  their  ability  or  willingness  to 
pay  promptly  and  at  once  their  pur- 
chase money,  which  was  long  overdue. 
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and  where  there  is  no  evidence  in  the 
cause  to  prove  either  their  ability  or 
inclination  to  make  such  payment,  the 
relief  prayed  for  ought  not  to  be 
granted.  Clay  v,  Deskins,  36  W.  Va. 
350.  15  S.  E.  85. 

i  Demand. 

A  bill  for  specific  performance  must 
show  that  there  is  a  demand  on  the 
other   party   uncomplied   with.     Wood 

V,  Walker,  92  Va.  24,  22  S.  E.  523. 
The  demand  for  specific  performance 

may  be  set  up  in  an  answer  to  a  bill 
asking  partition,  but  it  is  still  an  appli- 
cation for  equitable  aid,  and  is  to  be 
governed  by  settled  rules  appropriate 
to  bills  for  specific  performance. 
Booten  v.  Scheffer,  21  Gratt.  474;  Light- 
ner  v,  Lightner,  2  Va.  Dec.  258.  See 
Snodgrass  v.  Wolf,  11  W.  Va,  158. 
j.  Averment  of  Jurisdictional  Facts. 

To  entitle  a  complainant  to  specific 
performance  of  a  contract,  his  bill  must 
not  only  allege  an  irreparable  injury, 
but  must  set  up  a  state  of  circumstances 
which,  if  true,  show  that  the  injury 
would  be  irreparable.  Moore  v.  Steel- 
man,  80  Va.  331,  340;  Goolsby  v.  St. 
John,  25  Gratt.  146,  151;  Langford  v. 
Taylor,  99  Va.  577,  580,  39  S.  E.  223. 

Contracts  for  Sale  of  Personalty.— 
To  entitle  a  complainant  to  specific 
performance  of  a  contract  for  the  sale 
of  personal  property  possessing  no  pre- 
tium  affectionis,  his  bill  must  not  only 
allege  an  irreparable  injury,  but  must 
set  up  a  state  of  circumstances  which, 
if  true,  show  that  the  injury  would  be 
irreparable.  Langford  v.  Taylor,  99 
Va-  577.  39  S.  E.  223. 

k.  Averment  by  Complainant  as  to  His 
Title. 
See  ante,  "Real  Property  Contracts," 

VI,  L. 

It  is  not  necessary  that  the  bill  for  a 
specific  performance  filed  by  a  vendor 
should  show  that  he  had  a  valid  legal 
title  to  the  land  sold;  on  the  contrary 
the  bill  could  not  be  demurred  to 
though  it  appeared  on  the  face  of  the 
bill,  that  he  not  only  did  not  have  a 


good  legal  title  to  the  land,  but  that 
he  had  not  any  title  legal  or  equitable 
to  a  portion  of  the  land,  and  that  he 
never  could  acquire  a  good  title  thereto, 
provided  this  portion  was  an  insignifi- 
cant part  of  the  land  sold,  as  the  court 
would  in  such  case  decree  specific  per- 
formance with  compensation.  Taven- 
ner  v.  Barrett,  21  W.  Va.  656;  Vaught 
V,  Cain,  31  W.  Va.  424,  7  S.  E.  9. 

Rule  When  Answer  Clearly  Shows 
Defects. — But  where  a  vendor  files  hia 
bill  to  subject  land  for  the  payment  of 
purchase  money,  and  the  vendee  an- 
swers and  says  that  several  portions  of 
the  land  are  held  by  others,  naming 
them,  by  title  paramount,  and  shows, 
in  his  answer,  that  the  grounds  on 
which  such  third  persons  claim  por- 
tions of  the  land  are  such  as  would  put 
a  reasonable  man  in  just  apprehension 
of  losing  his  land,  the  plaintiff,  if  he 
does  not  concede  this,  must  amend  his 
bill,  and  set  out  speciftcally  all  the  facts 
within  his  knowledge  with  reference  to 
the  claim  of  such  third  parties;  and  if 
he  insists  that  his  own  title  is  good, 
and  the  land  is  his,  then  he  must  make 
such  third  person,  whose  claims  he  dis- 
putes, defendants  to  the  bill,  so  that  a 
proper  decree  may  be  entered,  protect- 
ing the  rights  of  all  parties  interested. 
Heavner  v.  Morgan,  30  W.  Va.  335,  4 
S.  E.  406. 

2.  Amendment  of  Bill. 

Rescission. — "Where  a  party  files  a 
bill  for  specific  performance,  and  it 
appears  that  he  can  not  have  it,  but  is 
entitled  to  a  rescission  of  the  contract 
and  a  recovery  of  money  consequent 
thereon,  in  order  to  get  a  decree  of 
rescission,  instead  of  specific  perform- 
ance, he  is  compelled  to  amend  his  bill 
under  several  Virginia  decisions.  Par- 
rill  V.  McKinley,  9  Gratt.  1;  Helton  v. 
Apperson,  26  Gratt.  207,  217;  Ferry  v. 
Clarke,  77  Va.  397."  Rosenour  v. 
Rosenour,  47  W.  Va.  554,  35  S.  E. 
918,   922. 

A  court  of  equity  in  a  suit  for  specific 
performance    may  .allow    the    plaintiff 
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to  amend  the  bill,  and  ask,  and  then, 
in  a  proper  case  in  the  exercise  of  a 
sound  discretion,  rescind  ,the  contract. 
Lomax  Dig.,  vol.  2,  page  108.  Ferry 
tF.    Clarke,   77   Va.    397,   407. 

But  when,  by  the  conduct  of  him  thus 
amending  and  asking  rescission,  the 
specific  performance  of  the  contract 
has  become  impossible,  rescission  will 
be  denied.  Ferry  v.  Clarke,  77  Va. 
397. 

Compensation  for  Improvements. — 
In  Anthony  v.  Leftwich,  3  Rand.  238, 
the  bill  was  for  specific  execution,  but 
the  court  was  of  opinion,  on  the  plead- 
ing and  evidence,  that  it  was  not  a 
case  for  specific  performance,  but  al- 
lowed an  amended  bill  to  claim  com- 
pensation for  improvement  put  on  the 
land  by  the  purchaser. 

Where  a  bill  in  equity  is  filed  alleg- 
ing a  contract  for  the  sale  of  land,  but 
admitting  that  the  contract  is  so  im- 
perfect as  not  to  be  capable  of  specific 
performance,  and  asking  repayment  of 
the  purchase  money  and  compensation 
for  improvements,  no  decree  of  spe- 
cific performance  can  be  made  on  such 
bill  without  an  amended  bill  asking  that 
relief.  Rosenour  v.  Rosenour,  47  W. 
Va.   554,   35   S.    E.   918. 

Decree. — Though  a  decree  denies  to 
the  plaintiffs  the  specific  execution  of 
the  contract  they  seek  to  enforce,  yet 
if  it  authorizes  them  to  amend  their 
bill,  if  they  shall  so  elect,  and  ask  for 
other  relief,  and  continues  the  cause 
to  give  them  time  to  so  amend  their 
bill,  it  is  not  a  final  decree.  Ambrouse 
V.  Keller,  22   Gratt.  769. 

8.    Multifariousness. 

See  the  title  MULTIFARIOUS- 
NESS, Tol.  9,  p.  130. 

A  bill  that  asks  a  specific  perform- 
ance against  one  defendant,  and  to  en- 
join a  suit  for  unlawful  detainer, 
brought  by  other  defendants,  claiming 
under  title  from  the  same  party  against 
whom  specific  performance  is  sought, 
is  not  multifarious.  Shafer  v.  O'Brien, 
31   W.   Va.   601,   8     S.     E.     298,      citing 


Shaffer  v.  Fetty,  30  W.  Va.  248,  4  S.  Er 
278;  Arnold  v,  Arnold,  11  W.  Va.  449, 
455- 

Where  bill  is  filed  (1)  against  one 
defendant,  for  specific  performance  of 
a  contract;  (2)  in  default  of  this,  to 
obtain  a  decree  against  other  defend- 
ants, for  damages  for  breach  of  war- 
ranty; (3)  against  some  of  the  defend- 
ants last  referred  to,  for  damages  for 
false  representations  in  regard  to  the 
title;  (4)  against  one  of  the  defendants 
last  referred  to,  for  breach  of  his 
promises  to  save  plaintiff  harmless  in 
case  the  defendant  referred  to  in  first 
clause  refused  specific  performance; 
(5)  for  a  receiver;  (6)  for  a  decree 
against  one  of  the  defendants  for  pay- 
ment of  his  subscription  to  the  stock 
of  the  defendant  company;  (7)  to  have 
the  assets  of  the  company  adminis- 
tered for  the  benefit  of  its  creditors; 
it  was  held,  to  say  nothing  of  the  de- 
mand for  damages  and  for  administra- 
tion of  the  assets  as  not  constituting 
good  grounds  for  a  suit  in  equity,  that 
there  remained  several  other  demands 
against  several  other  defendants  which 
can  not  be  properly  joined  in  the  same 
suit.  The  bill  is  multifarious,  and  was 
rightly  dismissed  on  demurrer.  Wells 
V.  Seyell's  Point  Guano  Co.,  89  Va. 
708,    17    S.    E.    2. 

4.  Exhibits. 

See  the  title  EXHIBITS,  vol.  6,  p. 
769. 

A  court  of  equity  will  decree  specific 
performance  of  a  contract  to  convey 
a  right  of  way  to  a  railroad  company, 
where  the  evidence  establishes,  over 
an  objection  by  the  defendant,  that  the 
contract  filed  with  the  plaintiff's  bill 
is  a  true  copy  of  the  contract  executed 
to  the  plaintiff  by  the  defendant  Ohio 
River  R.  Co.  v.  Sehon.  33  W.  Va.  559, 
11   S.   E.   18. 

5.  Prayer  for  Relief. 

See  the  title  EQUITY,  vol.  5,  p. 
132. 

Relief  under  Prayer  for  General  Re- 
lief.— Under  a  prayer  for  general  relief. 
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the  plaintiffs  may  be  entitled  to  a  de- 
cree for  specific  performance  of  the 
stipulations  in  the  deed,  although  not 
prayed  for  specifically  or  under  a  gen- 
eral prayer;  the  court  may  execute 
the  agreement  by  making  the  debt  a 
charge  on  the  land  and  ordering  the 
sale  of  the  land  if  the  debt  be  not  paid 
by  a  given  time.  Shenandoah  Val.  R. 
Co.  V,  Dunlop,  86  Va.  346,  10  S.  E. 
239;  Matthias  v.  Warrington,  89  Va. 
533,  16  S.  E.  662;  Parr  ill  v,  McKinley, 
9  Gratt.  1;  Belton  v.  Apperson,  26 
Gratt.  207. 

No  Prayer  for  Relief  in  Bill  to  En^ 
force  Award. — A  bill  in  chancery  which 
makes  out  a  case  for  a  specific  execu- 
tion of  an  award,  but  does  not  pray  for 
general  or  special  relief,  is  sufficient, 
if  no  objection  be  taken  by  the  defend- 
ant, and  he  answers  on  the  merits  of 
the  complaint,  and  submits  himself  to 
the  decree  Of  the  court.  Smith  v. 
Smith,  4  Rand.  95. 

Specific  Performance  Not  Prayed  for 
Specifically. — It  has  been  held  that 
where  the  bill  prays  for  the  reforma- 
tion of  a  deed,  and  also  contains  a 
prayer  for  general  relief,  specific  per- 
formance may  be  granted  under  the 
prayer  for  general  relief  although  not 
prayed  for  specifically.  Shenandoah 
Val.  R.  Co,  V,  Dunlop,  86  Va.  346,  10 
S.    E.   239. 

Usual  Prayer  in  Vendor's  Bill.— In  a 
bill  by  a  vendor  it  is  usual  to  pray  that 
the  contract  of  sale  be  specifically  ex- 
ecuted, that  the  defendants  be  com- 
pelled to  pay  the  unpaid  purchase 
money,  or,  in  default  of  such  payment, 
that  the  land  be  sold  to  pay  it,  and  for 
general  relief.  Vaught  v,  Cain,  31  W. 
Va.   424,   7   S.    E.   9. 

Prayer  for  Particular  and  General 
Relief. — "There  is  another  objection  to 
the  decree,  which  I  have  concluded 
would  reverse  it  The  bill  confesses 
that  the  written  contract  of  sale  is  so 
imperfect  that  the  plaintiff  is  not  en- 
titled to  specific  performance  of  it,  and, 
waiving  such  relief,  goes  entirely  for 
money  recovery  for  improvements  and 


damages;  but  the  decree  is  not  for 
such  money  recovery  but  for  specific 
performances.  No  prayer  of  the  bill 
asks  specific  performance.  I  am  aware 
of  the  well-known  rule,  stated  in  Vance 
Shoe  Co.  V,  Haught,  41  W.  Va.  275,  2a 

5.  E.  553  (syl.,  point  6),  that,  without 
prayer  for  a  particular  relief,  that  re- 
lief may  be  given  under  the  prayer  for 
general  relief,  provided  the  relief  asked 
is  not  inconsistent  with  the  specific  re- 
lief asked.  In  this  case  it  is  incon- 
sistent. The  bill  asked  for  a  money 
recovery,  on  the  theory  that  there  was 
no  enforceable  contract.  The  decree 
of  relief  can  rest  alone  on  the  antago- 
nistic theory;  that  is,  that  there  was 
an  enforceable  contract.  There  is  no 
other  contract  pleaded  in  the  bill  than 
that  imperfect  written  contract,  no 
contract  save  that  attempted  by  it,  and 
the  bill  waives  relief  on  th^t  contract." 
Rosenour  v,  Rosenour,  47  W.  Va.  554, 
35  S.  E.  918,  921. 

Conveyance  from  Purchaser  with 
Notice. — Where  a  party  purchasing 
land  is  cognizant  of  a  previous  pur- 
chase by  another,  under  the  prayer  for 
general  relief,  the  court  could  decree 
a  conveyance  of  the  land  by  such  pur- 
chaser to  the  plaintiff,  in  the  same 
manner  as  his  vendor  could  have  been 
compelled,  when  he  has  paid  the  pur- 
chase money.  Cox  v.  Cox,  5  W.  Va. 
335. 

6.  Dismissal  of  BiU. 

Where  the  answer  to  a  bill  for  spe- 
cific performance  denies  all  the 
grounds  of  equity  set  up  in  the  bill, 
and  the  averments  of  the  bill  are  not 
supported  by  proof,  the  bill  should  be 
dismissed,  and  the  plaintiff  left  to  his 
remedy  at  law.  Langford  v.  Taylor, 
99  Va.   577,  39   S.   E.  223. 

In  a  suit  for  the  specific  execution 
of  a  contract  for  the  purchase  of  land, 
where  neither  the  contract  itself,  nor 
the  extrinsic  proof  of  the  surrounding 
circumstances,  identifies  or  defines  the 
tract  or  boundaries  of  the  land,  or  re- 
fers to  anything  by  which  it  may  be 
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identified  with  reasonable  certainty,  the 
court  will  not  decree  a  specific  per- 
formance, but  will  dismiss  the  bill. 
Mathews  v.  Jarrett,  20  W.  Va.  415. 

In  a  bill  by  the  purchaser  for  the 
specific  performance  of  a  parol  con- 
tract for  the  sale  of  land,  the  contract 
as  stated  in  the  bill  must  be  sustained 
by  the  evidence,  or  the  bill  will  be  dis- 
missed. In  such  a  case,  where  a  dif- 
ferent contract  is  stated  in  the  an- 
swer, and  is  sustained  by  the  evidence, 
the  bill  may  be  dismissed,  or  the  court 
may,  in  a  proper  case,  give  to  the  plain- 
tiff the  election  to  have  the  contract  as 
proved  enforced,  or  to  have  it  re- 
scinded. .  McComas  v.  Easley,  21 
Gratt.  23. 

In  West  Va\  Oil,  etc.,  Co.  v.  Vinal, 
14  W.  Va.  637,  687,  the  court  said:  "If 
the  contract  between  the  parties  is  dif- 
ferent from  the  contract  set  up  in  the 
bill,  and  the  true  contract  is  proved  by 
the  defendant,  the  court  ought  gen- 
erally not  to  dismiss  the  bill,  but  de- 
cree specific  performance  of  the  con- 
tract as  proved,  where  it  will  produce 
neither  hardship  nor  injustice  to  the 
parties.  McComas  v,  Easley,  21  Gratt. 
23,  31;  Baldenberg  v.  Warden,  14  W. 
Va.    397,   407." 

D.    CROSS  BILL. 

See  the  title  CROSS  BILLS,  vol.  4, 
p.  100. 

In  General. — To  obtain  full  relief  to 
all  parties  touching  the  matters  of  the 
original  bill,  a  cross  bill  asking  for 
specific  execution  will  be  allowed. 
Strother    v.  Strother,  1  Va,  Dec.  367,  373. 

When  the  cross  bill  not  only  sets  up 
matters  of  defense  to  the  original  bill, 
but  prays  the  specific  performance  of 
a  parol  contract  set  up  as  defense  to 
the  original  bill  in  relation  to  realty, 
so  far  as  it  prays  for  affirmative  relief 
upon  said  contract  it  may  be  termed  a 
cross  bill  for  relief  in  the  nature  of  an 
original  bill,  and  afterwards  treat  and 
proceed  with  the  cross  bill  in  such  case 
r's  an  original  bill  for  relief.  West  Va. 
Oil,  etc.,  Co.  V.  Vinal,  14  W.  Va.  637. 


Illustrative  Caacs.— The  West  Va. 
Oil,  etc.,  Co.  filed  their  bill  of  in- 
junction against  J.  F.  V.,  alleging 
therein  that  J.  F.  V.  is  wrongfully  and 
unlawfully  trespassing  upon  certain 
land  of  the  plaintiff,  and  asking  the 
court  to  perpetually  enjoin  the  defend- 
ant from  committing  further  acts  of 
trespass  on  said  land,  and  the  allega- 
tions touching  the  alleged  trespasses 
and  damage  are  sufficient  to  give  a 
court  of  equity  jurisdiction  in  the  mat- 
ter of  the  injunction.  The  defendant 
filed  his  answer,  setting  up  as  a  de- 
fense to  the  bill  of  injunction  a  parol 
contract  between  the  defendant  and 
the  plaintiff  for  the  lease  of  a  part  of 
said  land  to  him  for  a  term  of  years, 
and  a  parol  contract  between  the  plain- 
tiff and  defendant  and  C.  for  a  lease  of 
the  residue  of  the  land  for  a  term  of 
years,  and  part  performance  of  each 
of  said  contracts.  And  the  defendant 
with  leave  of  the  court  filed  his  cross 
bill,  setting  up  said  verbal  contracts 
with  him  as  to  said  part  of  said  land, 
and  alleging  part  performance  of  the 
contract  and  that  upon  faith  thereof 
he  entered  into  the  possession  of  the 
last-named  land,  and  expended  a 
large  amount  of  money  thereon,  etc.; 
and  also  alleging  the  said  verbal  con- 
tract between  the  plaintiff  and  de- 
fendant, and  said  C.  jointly,  and  part 
performance  of  the  same  by  him  and 
said  C;,  and  praying  the  specific  per- 
formance of  the  verbal  contract  be- 
tween the  plaintiff  in  the  original  suit 
and  himself,  and  also  praying  the  spe- 
cific execution  of  the  contract  between 
the  plaintiff  in  the  original  suit,  and 
himself  and  said  C,  and  making  C.  a 
party  to  the  cross  bill  who  was  not  a 
party  to  the  original  bill.  The  plain- 
tiff in  the  original  suit  demurred  to 
the  cross  bill,  and  the  court  below  sus- 
tained the  demurrer  to  so  much  of  the 
same  as  prayed  specific  execution  of 
the  said  parol  contract  between  the 
demurrant  and  plaintiff  in  the  cross 
bill,  and  C,  and  in  so  far  as  the  cross 
bill  made  C.  a  party,  and  overruled  the 
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demurrer  as  to  the  residue  of  the  bill. 
Held,  that  under  the  circumstances 
stated,  in  the  opinion  of  the  court  this 
was  not  error.  West  Va,  Oil,  etc.,  Co. 
V.  Vinal,  14  W.  Va.  637. 

Where  one  of  two  joint  owners  files 
a  bill  against  the  other  for  partition, 
and  the  defendant  insists  that  he  has 
purchased  his  undivided  moiety  of  the 
land  from  the  plaintiff,  and  has  gone 
into  possession^  and  made  expensive 
improvements  upon  it,  he  may  file  a 
cross  bill  to  have  a  conveyance  of  title. 
Rhea  v.  Jordan,  28  Gratt.  678;  Mettert 
T.  Hagan,  18  Gratt.  231. 

Where  A  sold  a  tract  of  land  to  B, 
and  afterwards  A  became  insane  and 
his  committee  made  a  compromise  with 
B,  the  effect  of  which  was  to  cancel  the 
sale  and  to  refund  the  purchase  money 
paid,  and  the  committee'  failing  to  re- 
pay the  money  B  files  a  bijl  to  compel 
such  payment,  and  the  committee  and 
heirs  of  A  were  defendants,  it  was  held, 
that  such  heirs  might  file  a  cross  bill 
praying  to  have  the  compromise  set 
aside  and  the  original  contract  en- 
forced. Layne  v.  Johnson,  22  W.  Va. 
151. 

Form  and  Sufficiency. — ^There  are 
two  important  classes  of  cases  in  which 
the  court  gives  relief  to  the  defendant 
without  a  cross  bill — suits  for  an  ac- 
count, in  which,  if  it  finally  appears 
that  the  balance  is  in  favor  of  the  de- 
fendant, the  court  will  give  him  a  de- 
cree for  the  sum  found  to  be  due  him; 
and  bills  for  specific  performance  of 
contracts,  in  which,  if  the  parties  dif- 
fer as  to. the  terms  of  the  contract, and 
that  question  is  decided  in  favor  of  the 
defendant,  the  court  will  compel  the 
plaintiff  to  perform  the  contract  thus 
established.  But  these  exceptions  il- 
lustrate the  rule,  for  they  proceed  dis- 
tinctly upon  the  theory  that  the  court 
only  entertains  such  bills  upon  the 
condition  that  the  plaintiff  will  con- 
sent to  the  same  justice  being  rendered 
to  the  defendant  that  he  asks  for  him- 
self, and  formerly  this  consent  was  re- 
quired to  be  expressly  given  in  the  bill. 


1  Fost,  Fed.  Prac.  (2d  Ed.),  §  171;  1 
Beach,  Mod.  Eq.  Prac,  §  429;  Story, 
Eq.  PI.  (10th  Ed.),  §  394.  A  cross 
bill  is  a  mere  auxiliary  suit,  a  de- 
pendency of  the  original.  It  may  be 
brought  by  the  defendant  against  the 
plaintiff  in  the  same  suit,  or  against 
other  defendants,  or  against  both;  but 
it  must  be  touching  the  matters  in 
question  in  the  bill,  as  where  a  dis- 
covery is  necessary,  or  as  when  the 
original  bill  is  brought  for  a  specific 
performance  of  a  contract  which  the 
defendant  at  the  time  insists  ought  to 
be  delivered  up  and  canceled,  or  when  . 
the  matter  of  defense  arises  after  the 
cause  is  at  issue.  McMullen  v,  Eagan, 
21  W.  Va.  233,  247;  Norfolk,  etc.,  Ry. 
Co.  V.  McGarry,  42  W.  Va.  395,  26  S. 
E.  297,  299;  McComas  v.  Easley,  21 
Gratt.  23. 

Answer  as  Cross  Bill. — It  is  well  set- 
tled that  the  defendant  may  have  a 
decree  for  specific  execution  of  agree- 
ment upon  the  answer,  so  that  he  may 
be  saved  the  expense  of  a  cross  bill, 
even  against  the  claim  of  the  plaintiff 
to  have  his  bill  dismissed.  Baldenberg 
V.  Warden,  14  W.  Va.  397. 

"The  more  modern  course  of  pro- 
ceeding is  to  dispense  with  the  cross 
bill,  and  make  the  same  decree  upon 
the  answer  to  the  original  bill,  that 
would  be  made,  if  a  cross  bill  had  been 
filed,  if  the  defendant  submits  in  his 
answer  to  a  performance  of  the  real 
agreement  between  the  parties.  The 
answer  is  viewed  in  the  light  of  a  cross 
bill,  and  becomes  the  foundation  for  a 
proper  decree  by  the  court.  This  prac- 
tice has  been  adopted  as  most  conven- 
ient and  expeditious  in  settling  defi- 
nitely the  rights  of  the  parties,  and  for 
the  sake  of  saving  further  litigation  and 
expense."  Baldenberg  v.  Warden,  14 
W.  Va.  397,  405. 

Where  a  bill  is  filed  to  restrain  and 
enjoin  a  trespass,  and  to  prevent  irrep- 
arable injury  to  the  property  of  the 
plaintiff,  if  the  answer  sets  up  a  parol 
agreement  for  the  sale  of  the  land,  de- 
livery of  possession,  and  part  perform- 
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ance  by  the  purchaser,  and  seeks  spe- 
cific performance  of  the  contract,  the 
relief  prayed  for  may  be  granted  al- 
though, according  to  the  strict  rules  of 
pleading,  this  relief  should  have  been 
sought  by  a  cross  bill  filed  for  that 
purpose  by  the  defendant,  yet  the  an- 
swer of  the  defendant  may  be  so  treated 
for  that  purpose.  Reynolds  v.  Neces- 
sary, 88  Va.  125,  13  S.  E.  348. 

In  Lightner  v,  Lightner,  2  Va.  Dec. 
258,  the  court  said:  *'The  demand  for 
specific  performance  may  be  set  up  in 
an  answer  to  a  bill  asking  partition, 
but  it  is  still  an  application  for  equi- 
table aid,  and  is  to  be  governed  by. 
settled  rules  appropriate  to  bills  for 
specific  performance.  Booten  v.  Schef- 
fer,   21    Gratt.    474." 

In  September,  1863,  B.  sold  to  S. 
one-half  of  the  Virginia  hotel,  in  Staun- 
ton, part  in  cash,  and  the  balance  in 
six,  tw^elve,  and  eighteen  months,  for 
which  S.  gave  his  bonds,  payable  in 
such  funds  as  should  be  current  or  re- 
ceivable in  payment  of  Virginia  state 
taxes  when  they,  fell  due;  with  the 
privilege  to  S.  to  pay  them  at  any 
time  before  they  fell  due.  And  it  was 
at  the  same  time  agreed,  that  S.  might 
elect  at  any  time  within  a  ye^r,  to  take 
the  other  half  of  the  hotel  at  the  same 
price,  and  upon  the  same  terms,  and 
the  bonds  for  this  last  half  were  to 
bear  interest  from  the  date  of  the 
agreement.  Near  the  end  of  the  year 
S.  (as  assumed),  elects  to  take  the 
property  and  gives  B.  notice,  but  does 
not  execute  or  tender  the  bonds.  Be- 
fore the  election  S.  paid  largely  more 
of  the  purchase  money  for  the  first 
moiety  than  was  then  due;  but  he 
makes  no  payments  specially  for  the 
last  moiety;  but  in  February,  1865,  he 
tendered  to  B.  the  whole  purchase 
money,  which  B.  refused  to  take.  Held, 
though  S.  sets  up  his  demand  for  spe- 
cific performance,  by  answer  to  a  bill 
by  P.  asking  for  partition,  it  is  still 
an  application  for  equitable  aid,  and  is 
to  be  governed  by  the  settled  rules  ap- 
propriate to  bills  for  specific  perform- 


ance; and  the  court  will  not  leave  S. 
to  bring  his  suit,  but  will  terminate 
the  controversy,  by  adjudicating  the 
rights  of  the  parties,  and  administering 
such  relief  as  may  be  appropriate  to 
the  equity  forum.  Booten  v,  Scheffer,. 
21   Gratt.   474. 

Special  Reply  to  Answer  by  Way  of 
Cross  Bill. — The  plaintiff  railway  corn- 
any  files  a  bill  for  the  specific  perform- 
ance of  a  verbal  agreement  made  by 
defendants'  ancestor  to  sell  and  convey 
in  fee  a  certain  strip  of _  land  for  a  rail- 
road track,  and  alleges  that  the  pur- 
chase money  was  paid,  possession  was 
taken,  the  track  was  made,  and  is  now 
used,  praying  for  a  conveyance.  One 
defendant  answers,  admitting  the  sale^ 
the  payment  of  the  purchase  money,  the 
taking  of  possession,  and  the  present 
occupancy  thereof  by  plaintiff,  and  de- 
fendant claims  no  right  therein  except 
an  undergrade  private  crossing,  and  de- 
fendant alleges  in  his  answer,  by  way  of 
cross  bill,  that  defendants'  ancestor 
had  executed  to  the  S.  V,  Ry.  Co., 
plaintiff's  vendor,  a  deed  of  convey- 
ance to  said  land,  and  delivered  the 
same  to  B.,  the  vice  resident  of  said 
S.  V.  Ry.  Co.,  and  a  director  in  the 
plaintiff  company,  but  that  his  ancestor 
had  excepted  from  said  conveyance,  and 
had  expressly  reserved  therein,  to  him- 
self forever,  said  right  of  way,  and  that 
said  B.  was  living,  and  a  resident  of  an 
adjoining  county  in  the  state  of  Vir- 
ginia, and  prays  the  court  to  require 
the  plaintiff  to  produce  this  deed,  thus 
traced  into  the  hands  of  one  of  its  of- 
ficers, or  to  require  said  officer  to  ac- 
count for  it.  Such  new  matter  consti- 
tutes a  claim  for  affirmative  relief  in 
this  suit.  Such  deed  is  necessary  as 
a  muniment  of  title  to  defendant's  right 
of  way,  and  the  production  thereof 
prayed  for  is  necessary  in  aid  of  de- 
fendant's defense  to  the  original  bill, 
and  there  is  no  other  plain,  adequate, 
and  complete  remedy  for  giving  full 
and  complete  relief,  and  thus  ending 
the  litigation.  If  the  plaintiff  had  failed 
or   refused   to    file   a   specific   reply  in 
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•writing  to  such  answer  by  way  of  cross 
bill,  the  statute  required  the  allegations 
to  be  taken  as  true,  and  no  proof 
thereof  to  be  required.  But  plaintiff 
tendered  to  be  filed  such  special  reply 
in  writing,  but  the  court  refused  to  per- 
TTiit  the  same  to  be  filed,  and  dissolved 
the  injunction.  Such  refusal  to  permit 
the  special  reply  to  be  filed  was  erro- 
neous, and  consequently  it  was  error 
to  dissolve  the  injunction.  Norfolk, 
■etc.,  R.  Co.  V.  McGarry,  42  W.  Va. 
595,  26  S.  E.  297. 

Where  Vendee  Is  Denied  Relief.— 
In  1860,  McGuire  sold  a  tract  of  land 
to  Pidgeon  for  $4,250,  payable  in  an- 
nual installments  of  $600  a  year,  for 
five  successive  years  and  the  balance 
to  be  divided  into  five  more  install- 
ments. The  purchaser  was  put  into 
the  possession  in  1861.  In  1862,  he 
paid  $600,  the  first  installment.  After 
this  he  made  no  further  payments,  was 
insolvent  and  his  whereabouts  un- 
known. McGuire,  after  making  dili- 
gent inquiry  as  to  the  whereabouts  of 
Pidgeon,  sold  the  land  in  1867  to 
Cross.  Subsequently  the  same  land 
was  sold  by  Ward  as  trustee  to  Mar- 
shall to  satisfy  a  trust  deed  upon  the 
land.  Pidgeon  then  filed  his  bill  to 
specifically  enforce  his  contract  with 
McGuire  making  the  above-named  par- 
ties defendants.  Held,  that  the  bill  so 
far  as  Pidgeon  is  concerned  will  be  dis- 
missed but  retained  so  as  to  give  Cross 
the  opportunity  to  file  a  cross  bill  in 
•order  to  litigate  his  rights  between 
himself  and  his  codefendants.  Mar- 
shall V.  Pidgeon,  1  Va.  Dec.  41. 

E.    DEMURRER. 

See  the  title  DEMURRERS,  vol.  4, 
p.  456. 

To  justify  the  court  in  sustaining  a 
demurrer  to  a  bill  for  a  spetific  perform- 
ance filed  by  a  vendor,  the  ground  of 
the  demurrer  must  be  a  short  point, 
upon  which  it  is  clear  that  the  bill  would 
be  dismissed  with  costs  at  the  hearing; 
if  the  evidence  to  be  taken  might  sus- 
tain the  relief  asked  with  some  modi- 


fication, the  demurrer  ought  to  be  over- 
ruled, and  the  case  stand  to  the  hear- 
ing to  be  disposed  of  on  its  merits. 
Tavenner  v,  Barrett,  21  W.  Va.  656. 

F.   ANSWER. 

Affirmative  Reliefs— The  demand  for 
specific  performance  may  be  set  in  an 
answer  to  a  bill  asking  partition,  but 
it  is  still  an  application  for  equitable 
aid,  and  is  to  be  governed  by  settled 
rules  appropriate  to  bills  for  specific 
performance.  Lightner  v.  Lightner,  2 
Va.  Dec.  258,  261;  Booten  v.  Scheffer, 
21  Gratt.  474. 

A  defendant  in  a  chancery  suit  for 
the  specific  performance  of  a  contract 
may  allege  by  way  of  defense  in  his 
answer  that  the  title  is  defective,  and 
may  obtain  affirmative  relief,  if  prop- 
erly pleaded,  under  §  35  of  ch.  125  of 
the  West  Virginia  Code;  but  to  entitle 
him  to  that  relief,  he  must  pray  for  it 
in  the  answer,  as  he  would  have  had 
to  do,  if  he  had  filed  a  regular  cross 
bill.  And  a  special  replication  to  such 
new  matter  would  be  bad  pleading,  un- 
less there  is  a  prayer  for  affirmative 
relief  in  the  answer.  Middleton  v, 
Selby,  19  W.  Va.  167. 

Answer  Filed  by  Stranger.— A  peti- 
tion filed  in  a  chancery  suit  by  a 
stranger  to  it,  in  which  he  or  his  rights 
are  not  mentioned,  setting  up  matter 
not  mentioned  in  the  bill,  making  no 
parties,  containing  no  prayer  for  re- 
lief, though  its  matter  is  in  opposition 
to  the  bill,  is  improperly  admitted  as  his 
answer,  as  if  a  defendant,  and  it  is  er- 
ror to  pronounce  a  decree  resting  alone 
upon  such  petition  for  its  basis.  Sturm 
V.  McGuffin,  48  W.  Va.  595,  37  S.  E. 
561,  citing  Rosenour  v.  Rosenour,  47 
W.  Va.  554,  35  S.  E..  918. 

Answer  as  Evidence. — The  fact  that 
the  answer  is  disproved  as  to  some 
facts  which  are  denied,  does  not  de- 
stroy the  weight  ascribed  to  it  by  law 
in  respect  to  other  facts,  as  to  which 
it  is  not  disproved  by  th**  required 
amount  of  evidence.  Broughton  V. 
Coffer,   18   Gratt.   184. 
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In  a  suit  by  the  vendee  for  the  spe- 
cific execution  of  a  contract  for  the 
purchase  of  land,  the  defendant  denies 
the  contract  is  stated  in  the  bill.  The 
fact  that  the  answer  is  disproved  as  to 
some  facts  which  are  denied,  does  not 
destroy  the  weight  ascribed  to  it  by 
law,  in  respect  to  other  facts,  as  to 
which  it  is  not  disproved  by  the  required 
amount  of  evidence.  Broughton  v. 
Coffer,  18  Gratt.  184,  citing  Fant  v. 
Miller,  17  Gratt.  187. 

To  decree  a  specific  performance 
against  the  positive  denial  of  the  an- 
swer upon  the  unsupported  testimony 
of  the  opposing  party,  would  be  to  run 
counter  to  the  plainest  rules  of  equity 
jurisprudence.  Keffer  v.  Grayson,  76 
Va.  517,  519,  44  Am.  Rep.  171. 

Payment  of  Purchase  Money. — L. 
files  a  bill  in  chancery  on  a  written 
contract  with  H.,  and  alleges  that  H. 
had  not  paid  him  the  whole  amount  of 
1,000  dollars  specified  in  the  contract, 
but  admits  that  566  dollars  of  the  same 
were  paid.  H.  files  his  answer,  and 
alleges  that  the  whole  1,000  dollars 
were  paid,  but  only  shows  the  payment 
of  other  sums  than  those  admitted  in 
the  bill,  reducing  the  amount  of  the 
1,000  dollars  remaining  unpaid  to  104 
dollars,  which  he  fails  to  show  were 
paid.  Held,  that  the  allegation  in  the 
answer,  that  the  whole  amount  was 
paid,  is  not  conclusive  of  the  payment 
of  the  same,  where  it  appears  by  the 
vouchers,  filed  with  the  answer  that 
the  whole  amount  was  not  paid.  And 
where  a  cause  is  heard  upon  such  bill 
and  answer  only,  it  is  error  in  the  court 
below  to  dismiss  the  bill  without  pro- 
viding for  the  payment  of  the  104  dol- 
lars for  which  there  were  no  vouchers. 
Low  V,  Heck,  3  W.  Va.  680. 

G.  VARIANCE. 

See  the  title  VARIANCE. 
1.  In  General. 

It  is  well  settled  that  a  party  com- 
ing into  a  court  of  equity  asking  for 
the  specific  execution  of  a  contract, 
must  state  his  contract  with  reasonable 


certainty,  and  prove  it  as  stated;  and 
if  there  be  any  material  difference  be- 
tween the  allegations  and  the  proofs, 
the  court  may  dismiss  the  bill,  and 
leave  the  parties  to  their  remedies  at 
law.  McComas  v.  Easley,  21  Gratt. 
23;  Anthony  v.  Leftwich,  3  Rand.  238; 
Westfall  V.  Cottrills,  24  W.  Va.  763; 
Baldenberg  v.  Warden,  14  W.  Va.  397; 
Haskin  v.  Agricultural  Fire  Ins.  Co.^ 
78  Va.  700;  Hissam  v.  Parish,  41  W. 
Va.  686,  24  S.  E.  600,  56  Am.  St.  Rep. 
892. 

In  order  that  a  court  of  equity  may 
specifically  enforce  a  contract  for  the 
sale  of  real  estate,  the  contract  proved 
must  be  that  charged  in  the  bill.  Pigg 
V.  Corder,  12  Leigh  69;  Patrick  v, 
Horton,  3  W.  Va.  23,  24;  Baldenberg  v. 
Warden,  14  W.  Va.  397,  407;  Gillaspie 
V.  James,  48  W.  Va.  284,  37  S.  E.  598; 
Boggess  V.  Robinson,  5  W.  Va.  402; 
McCully  V.  McLean,  48  W.  Va.  625,  37 
S.  E.  559. 

Upon  a  bill  for  specific  execution  of 
an  agreement,  the  agreement  alleged 
in  the  bill  must  be  proved  by  the  evi- 
dence, and  specific  execution  can  only 
be  decreed  of  the  same  agreement,  so 
alleged  and  proved;  it  is  error  to  direct 
specific  execution  of  a  different  con- 
tract. Per  Tucker,  P.  Pigg  v.  Corder, 
12  Leigh  69. 

A  court  of  equity  will  decree  specific 
performance  of  a  contract  if  it  be 
proved  as  stated  in  the  bill.  Haskin  v. 
Agricultural  Fire  Ins.  Co.,  78  Va.  700; 
Gentry  v.  Gentry,  87  Va.  478,  12  S.  E. 
966. 

If  the  contract  proved  differs  from 
that  pleaded,  specific  performance  will 
be  denied.  Hissam  v.  Parish,  41  W. 
Va.  686,  24  S.  E.  600,  56  Am.  St.  Rep. 
892. 

Slight  Variance.^Although  the  rule 
is,  that  the  allegata  and  probata  ought 
to  correspond,  yet  a  court  of  equity 
should  always  incline  to  get  over  form 
in  favor  of  substance,  where  the  case  in 
proof  is  such  as  would,  if  properly  set 
forth  in  the  bill,  entitle  the  plaintiff  to 
a  decree;  especially,  if  the  defendants 
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do  not  pretend  to  disprove  the  agree- 
ment alleged,  or  to  prove  one  different, 
but  say  in  their  answer  that  they  are 
willing  to  yield  to  the  proof  of  any 
agreement,  which  the  plaintiff  can  es- 
tablish. Zane  v,  Zane,  6  Munf.  406. 
Ste  Anthony  v.  Leftwich,  3  Rand. 
838. 

niustntive  Cases. — For  example, 
where  the  bill,  in  an  action  against  a 
city  for  specific  performance,  alleges  a 
contract  with  the  defendant  for  the  sale 
to  the  plaintiff  of  the  property  in  fee, 
and  it  appears  that  the  plaintiff's  offer 
to  the  city  council,  which  it  is  alleged 
was  accepted,  was  to  purchase  "the 
right  to  erect  a  building"  on  such  prop- 
erty, specific  performance  can  not  be 
decreed.  Beal  v.  Roanoke,  90  Va.  77, 
17  S.  E.  738. 

In  a  bill  in  equity  it  is  alleged  that 
a  lot  of  land  belonging  to  B.,  is  sold 
by  judgment  creditors;  that  he  became 
the  purchaser  and  applied  to  F.  to  be- 
come his  surety  in  the  purchase  money 
bonds;  that  it  was  agreed  between  them 
that   F.   should  appear  as   principal   in 
the  bonds^  and   B.  as  surety,  and  the 
land,  with   the  advice  and  consent   of 
the   commissioners   of   sale,   should  be 
reported  as  sold  to  F.,  which  is  accord- 
ingly done.     That  it  was  also  further 
agreed    that    if    B.    paid    the    purchase 
money  the  land  should  be  his,  and  if 
not,   and   it   became   necessary   for    F. 
to  pay  it,  the  land  should  become  his. 
That   B.   paid  all   the  purchase  money 
and  lifted  the  bonds,  except  100   dol- 
lars, which  F.  paid  without  the  consent 
of   B.;   that  B.  retained   possession   of 
the    property.      That    subsequently    F. 
obtained    from     the    commissioners    a 
deed  for  the  land,  without  the  knowl- 
edge of  B.,  and  had  never,  up  to  that 
time,    expressed    any    intention    of    re- 
taining the  land  or  claiming  it.     And 
that    B.    had    tendered   to    F.    the    100 
dollars  and  its  interest,  and  a  properly 
prepared   deed    to   be    signed   by    him, 
conveying    the    land    to    B.     The    bill 
seeks  a  conveyance  from  F.    Held,  the 
proofs   sustain    the   allegations   of   the 


bill  in  this  case.     Fluharty  v.   Bcatty, 
4  W.  Va.  514. 

Parol  Contract.— It  is  well  settled 
that  where  a  bill  is  filed  for  the  spe- 
cific performance  of  a  parol  contract^ 
the  contract  must  be  set  out  with  rea^ 
sonable  certainty  and  proved  substan- 
tially as  alleged,  or  no  decree  can  be 
entered  to  enforce  it;  and  the  court  may 
dismiss  the  bill  if  the  contract  is  not 
proved  as  alleged.  Baldenberg  v. 
Warden,  14  *W.  Va.  397;  Westfall  v. 
Cottrills,  24  W.  Va.  763,  766. 

8.  Personal  Property  Contracts. 

The  rule  that  the  contract  proved 
must  be  that  charged  in  the  bill,  is 
the  same  in  regard  to  personalty  as  it 
is  to  realty.  Hissam  v.  Parish,  41  W. 
Va.  686,  24  S.  E.  600. 

3.   Qualifications  of   General  Rule, 
a.  When  Contract  Enforced  as  Proved. 

But  where  the  contract  between  the 
parties  is  different  from  the  contract 
set  up  in  the  bill,  and  the  true  contract 
proved  by  the  defendant,  the  court 
ought  generally  not  to  dismiss  the  bill,, 
but  decree  specific  performance  of  the 
contracts  as  proved  where  it  will  pro- 
duce neither  hardship  nor  injustice  to 
the  parties.  McComas  v.  Easley,  21 
Gratt.  23;  West  Va.  Oil,  etc.,  Co.  v. 
Vinal,  14  W.  Va.  637,  640;  Baldenberg 
V.  Warden,  14  W.  Va.  397. 

The  objection  that  there  is  a  variance 
between  the  contract  set  forth  and  that 
proved  is  a  merely  formal  one,  which 
the  court  always  strives  to  get  over. 
It  is  sufficient  if  the  contract  be  sub- 
stantially proved  as  laid.  Wilde  v.  Fox, 
1  Rand.  165. 

If  the  contract  between  the  parties 
is  different  from  the  contract  set  up  in 
the  bill,  and  the  true  contract  is  proved 
by  the  defendant,  the  court  ought  gen- 
erally not  to  dismiss  the  bill,  but  de- 
cree specific  performance  of  the  con- 
tract as  proved,  where  it  will  produce 
neither  hardship  nor  injustice  to  the 
parties.  McComas  v.  Easley,  21  Gratt. 
23,  31;  Baldenberg  v.  Warden,  14  W. 
Va.  397.  "It  is  the  advantage  of  a  court 
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of  equity  that  it  can  modify  the  de- 
mands of  parties  according  to  justice, 
and  it  may  refuse  its  decree  unless  the 
party  will  take  a  decree  upon  condition 
of  doing  or  relinquishing  certain  things 
to  the  other  party."  Justice  Field  in 
his  opinion  in  Willard  v.  Taylor,  8 
Wall.  567.  Lord  Redsdale  in  Davis  v. 
Hene,  2  Sch.  &  Lef.  341,  cited  and  re- 
ferred to  approvingly  by  Judge  Chris- 
tian in  McComas  v.  Easley,  21  Gratt. 
23,  31.  West  Va.  Oil,  etc.,  Co.  v,  Vinal, 
14  W.  Va.  637,  686. 

"The  same  principle,  however,  seems 
to  be  equally  applicable  to  the  com- 
plainant, where  he  insists  upon  the 
decree  for  specific  performance  of  the 
contract  as  established  by  the  proofs, 
although  different  from  that  set  up  in 
the  bill.  Indeed,  we  perceive  no  solid 
distinction  between  the  two  cases.  In 
both,  the  contract  of  course,  when  as- 
•certained  and  conformed  to  the  real 
understanding  of  the  parties,  must  be 
such  an  one  as  the  court  deems  fit  and 
proper  to  be  enforced.  2  Daniel,-  Ch. 
Pr.  1001,  1002."  Baldenberg  v.  War- 
den, 14  W.  Va.  397,  406. 

b.  Right  to  Decree  Compensation. 

In  a  suit  for  specific  performance,  if 
the  ptaintiff  fail  to  prove  the  contract  as 
alleged,  the  court  may  go  on  to  decree 
liim  compensation,  and  thus  to  com- 
plete the  justice.  Walters  v.  Farmers' 
Bank,  76  Va.  12,  citing  Stearns  v, 
Beckham,  31  Gratt.  379.  But  the  plain- 
tiff must  establish  the  contract  and 
prove  it,  as  stated  in  the  bill,  and  the 
contract  must  be  certain,  fair  and  just 
in  all  its  parts.  Haskin  v.  Agricultural 
Fire  Ins.  Co.,  78  Va.  700,  citing-Steams 
r.  Beckham,  31  Gratt.  379;  McComas 
V.  Easley,  21  Gratt.  23,  33. 

4.    Election   between    Enforcement   or 
Rescission. 

In  a  suit  for  the  specific  performance 
of  a  parol  contract,  if  the  answer  states 
a  different  contract  from  that  set  up 
in  the  bill,  and  is  sustained  by  the  evi- 
dence, the  bill  may  be  dismissed,  or 
the  court  may,   in  a  proper  case,  give 


the  plaintiff  his  election,  either  to  have 
the  contract  rescinded,  or  to  have  it 
performed  in  accordance  with  the 
agreement  as  proved.  McComas  v. 
Easley,  21  Gratt.  23,  32;  Baldenberg  v. 
Warden,  14  W.  Va.  397,  408,  both  cit- 
ing Hook  V.  Ross,  1  Hen.  &  M.  310, 
Hook  V,  Ross,  1  Hen.  &  M.  310,  was 
also  cited  in  Pollard  v.  Paterson,  3 
Hen.  &  M.  67,  79. 

It  is  not  mandatory  upon  the  court 
to  dismiss  a  bill  for  specific  perform- 
ance of  a  contract  in  every  case,  where 
there  is  a  variance  between  the  con- 
tract alleged  and  the  contract  proved. 
But  the  court  may  put  the  complainant 
to  his  election,  whether  to  have  a  spe- 
cific performance  of  the  contract  as 
proved,  or  to  have  the  same  rescinded, 
and  the  parties  put  in  statu  quo.  Bal- 
denberg V.  Warden,  14  W.  Va.  397; 
McComas  v,  Easley,  21  Gratt.  23;  An- 
thony V.  Leftwich,  3  Rand.  238;  Pigg 
V.  Corder,  12  Leigh  69;  Hook  v.  Ross, 
1  Hen.  &  M.  310;  Patrick  v.  Horton,  3 
W.  Va.  23;  West  Va.  Oil,  etc.,  Co.  v. 
Vinal.  14  W.  Va.  637. 

Where  the  plaintiff  asks  for  specific 
performance  of  a  parol  contract  re- 
lating to  real  estate,  and  the  defendant 
avers  that  the  terms  of  the  contracts 
were  other  than  as  alleged  in  the  bill, 
and  the  evidence  established  a  contract 
differing  materially  from  that  set  forth 
in  the  bill  or  answer,  the  court  may» 
with  the  consent  of  the  plaintiff,  decree 
specific  performance  of  the  contract 
as  proved,  or  rescind  and  put  the  par- 
ties in  statu  quo.  The  defendant  can 
not  object  that  the  order  is  a  surprise. 
West  Va.  Oil,  etc.,  Co.  v.  Vinal,  14  W. 
Va.  637. 

5.  Dismissal  of  BilL 

It  is  well  settled  that  a  party  coming 
into  a  court  of  equity  asking  for  the 
specific  execution  of  a  contract,  must 
state  his  contract  with  reasonable  cer- 
tainty, and  prove  it  as  stated;  and  if 
there  be  any  material  difference  be- 
tween the  allegations  and  the  proofs, 
the    court    may    dismiss     the    bill,  and 
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leave  the  parties  to  their  remedies  at 
law.  McComas  v.  Easley,  21  Gratt 
23,  29,  citing  Anthony  v.  Leftwich,  3 
Rand.  238,  to  sustain  the  point.  To  the 
same  effect,  Anthony  v.  Leftwich,  3 
Rand.  238,  is  cited  in  Patrick  v.  Horton, 
3  W.  Va.  23,  24;  Baldcnberg  v.  Warden, 
14  W.  Va.  397,  408.  For  a  party  will 
not  be  allowed,  even  in  equity,  to  re- 
cover upon  a  case  proved,  essentially 
differing  from  that  alleged  in  Floyd  v. 
Jones,  19  W.  Va.  359,  365;  Smith  v. 
Nicholas,  8  Leigh  330,  356,  all  citing 
Anthony  v.  Leftwich,  3  Rand.  238,  as 
authority. 

H.  PARTIES. 

See  the  title  PARTIES,  vol.  10,  p. 
733. 
1.  In  General. 

Parties  Interested.— "The  general 
doctrine,  as  supported  by  the  weight  of 
American  authorities,  is  that  all  per- 
sons who  are  interested  in  the  enforce- 
ment of  the  contract  must  be,  and  all 
those  directly  and  specifically  inter- 
ested in  the  subject  matter  may  be, 
joined  as  parties  to  the  suit  for  the 
specific  performance."     Pom.  on  Cont., 

5  483,  quoted  in  Hudson  v.  Max  Mead- 
ows Land,  etc.,  Co.,  97  Va.  341,  33  S. 
E.   586. 

In  a  suit  for  specific  performance  all 
parties  that  are  interested  in  and  can 
be  affected  by  the  contract  should  be 
before  the  court.  Rader  v.  Neal,  13  W. 
Va.  373,  389. 

In  bills  in  chancery  brought  for  dis- 
covery and  for  a  conveyance  of  land  or 
other  estate,  all  persons  interested  in 
such  land,  or  other  estate  ought  to  be 
made  parties.    Key  v.  Lambert,  1  Hen. 

6  M.  330. 

But  "Justice  Story,  in  his  admirable 
work  on  Equity  Pleadings,  §  226,  b., 
says:  'In  the  case  of  a  common  bill 
for  the  specific  performance  of  a  con- 
tract of  sale  of  real  estate,  the  only 
proper  parties  in  general  are  the  par- 
ties to  the  contract  itself;  special  cases 
may  indeed  exist,  in  which  the  rule  may 
be  otherwise,  but  they  stand  upon  their 
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own    peculiar    grounds.' "     Quoted   in 
Davis  V.  Henry,  4  W.  Va.  571,  580. 

2.  Particular  Parties  Considered. 

a.  Adverse  Claimants  of  Title. 

In  a  suit  for  specific  performance  of 
a  contract  for  a  sale  of  land  persons 
claiming  hostile  and  distinct  titles  ad- 
versely to  the  title  sold  by  the  vendors 
to  the  vendee,  are  neither  necessary 
nor  proper  parties,  as  equity  will  not 
settle  conflicting  titles  to  land  where 
the  plaintiff  has  no  equity  against  the 
person  claiming  adversely.  Miller  v. 
Morrison,  47  W.  Va.  664,  35  S.  E.  905; 
Heavner  v,  Morgan,  30  W.  Va.  335,  4 
S.  E.  406  (syl.,  point  2),  disapproved. 
See  Lange  v.  Jones,  5  Leigh  192. 

b.  Agents. 

An  agent  for  the  purchase  of  land  is 
not  a  proper  party  to  a  bill  against  the 
principal  for  a  specific  performance,  al- 
though the  agent  signed  the  memoran- 
dum for  the  purchase  in  his  own  name. 
Tavenner  v,  Barrett,  21  W.  Va.  656, 
673,  citing  Jones  v.  Hart,  1  Hen.  &  M. 
471. 

But  if  he  is  an  agent  to  sell,  and 
makes  the  sale,  and  takes  of  the  pur- 
chaser bonds  for  the  purchase  money 
payable  to  himself,  and  these  bonds 
are  secured  by  a  deed  of  trust  executed 
by  the  purchaser  conveying  other  lands 
of  his  to  secure  such  bonds,  then  in  a 
suit  brought  by  the  vendor  to  enforce 
specifically  such  contract,  and  to  enforce 
the  collection  of  such  purchase  money 
bond,  such  agent  must  be  made  a 
party  either  plaintiff  or  defendant,  for 
in  such  case  he  is  not  simply  an  agent, 
but  he  is  a  trustee  holding  the  legal 
title  to  such  bonds  for  the  use  of  the 
real  vendor  of  the  land.  Tavenner  r. 
Barrett,  21  W.  Va.  656. 

May  Be  Made  Coplaintiff  with 
Vendor,  or  Defendant  with  Vendee. — 
In  such  case  such  agent  or  trustee  may 
be  made  a  co-plaintiff  with  the  vendor, 
or  he  may  be  made  a  defendant  with 
the  vendee,  the  vendor  being  made  the 
sole  plaintiff.  Tavenner  v.  Barrett,  21 
W.  Va.  656. 
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How  Objection  to  Improper  Joinder 
Made. — If,  however,  the  fact  was,  that 
such  agent  was  not  a  trustee,  but  a 
mere  agent,  and  could  not  properly  be 
made  a  party  to  a  suit  for  specific  per- 
formance, but  was  improperly  made  a 
co-plaintiff  with  the  vendor,  the  objec- 
tion to  such  impropriety  of  proceed- 
ings would  properly  be  made  by  a  de- 
murrer to  the  whole  bill.  Tavenner  v. 
Barrett,  21  W.  Va.  656. 

c.  Assignee  of  Part  of  Purchase  Money. 
On  a  bill  for  specific  performance,  it 

is  proper  to  make  a  party  defendant 
one  to  whom  an  interest  in  a  portion 
of  the  purchase  money  has  been  as- 
signed. Having  an  equitable  interest 
he  is  in  a  situation  to  be  affected  by 
the  decree  of  the  court.  Davis  v. 
Henry,  4  W.  Va.  571. 

d.  Depositary  of  Escrow. 

So  where  a  party  holds  an  instru- 
ment of  writing  as  the  mutual  friend 
of  both  parties,  or  a  deed  as  an  es- 
crow, and  refuses  to  deliver  the  same, 
he  is  a  proper  party  to  a  bill  for  a 
specific  performance  of  the  instrument, 
or  the  terms  of  the  deed.  Davis  v. 
Henry,  4  W.  Va.  571. 

e.  Dissolved  Corporation. 

A  bill  filed  for  the  specific  execution 
of  a  written  contract  between  the  plain- 
tiffs testator  and  a  railroad  company 
avers  that  pursuant  to  said  contract 
the  company  took  possession  and  oc- 
cupied the  land  therein  mentioned  as 
a  railroad  track  from  prior  to  July  1, 
1853,  until  it  became  wholly  insolvent 
and  its  property  was  purchased  by  the 
W.  P.  &  B.  Co.,  another  railroad  com- 
pany, and  that  it  then  passed  out  of 
existence;  that  the  said  W.  P.  &  B. 
Col  had  succeeded  to  its  property  and 
become  responsible  for  its  liabilities; 
that  in  an  action  brought  to  recover 
the  land  from  the  latter  company  it 
produced  said  written  contract  and 
thereby  caused  said  action  to  be  dis- 
missed, and  that  said  W.  P.  &  B.  Co. 
was  in  possession  of  and  using  the 
land    as    a   railroad    track.     Held,    the 


first-mentioned  company  having,  ac- 
cording to  the  averments  of  the  bilU 
passed  out  of  existence,  the  bill  is  not 
demurrable^  because  such  company  is 
not  made  a  part  to  it  Steenrod  r. 
Wheeling,   etc.,   R.   Co.,   27   W.  Va.  1. 

f.  Heirs,  Devisees  and  Personal  Rep- 
resentatives. 

Where  a  bill  is  filed  for  the  specific 
performance  of  a  contract  for  the  sale 
of  a  tract  of  land,  and  the  vendor  of 
the  land  has  died  since  the  date  of  the 
contract,  and  before  the  institution  of 
the  suit,  his  heirs  at  law  are  necessary 
parties  to  the  suit.  Gallatin  Land,  etc., 
Co.  V,  Davis,  44  W.  Va.  109,  28  S.  E. 
747. 

Heir  or  Devisee  Necessary  Party  to 
Bill  by  Executor.— To  the  bill  of  an 
executor  to  obtain  specific  execution  of 
a  contract  for  the  sale  of  land,  the  heir, 
upon  whom  the  legal  title  descended, 
or  the  devisee  to  whom,  by  the  will,  it 
was  given,  should  be  a  party.  Not  only 
because  he  is  primarily  interested  in* 
the  matter  of  the  suit,  but  because,  un- 
less he  is  a  party,  the  title  in  him  can 
not  be  divested  and  conferred  on  the 
purchaser,  it  is  indispensable  that  he 
should  be  before  the  court.  Capehart 
V.  Hale,  6  W.  Va.  547. 

Personal  Representative  of  Deceased 
Vendor. — In  a  suit  by  the  vendee 
against  the  heirs  of  the  vendor,  to 
compel  the  conveyance  by  deed  of  land 
sold  by  the  vendor,  in  his  lifetime,  to 
the  vendee,  generally,  the  personal  rep- 
resentative of  the  deceased  vendor  is 
a  necessary  and  proper  party  to  the 
cause.  Hill  v.  Proctor,  10  W.  Va.  59. 
See  also,  Steenrod  v.  Wheeling,  etc.. 
R.  Co.,  27  W.  Va.  1. 

The  personal  representative  and  legal 
heirs  of  a  lunatic  are  necessary  parties 
to  a  bill  filed  for  specific  performance 
of  an  agreement  of  compromise  made 
by  them  as  a  committee  of  a  lunatic. 
Hinchman  v.  Ballard,  7  W.  Va.  152. 

Enforcement  of  Award  against  Heirs. 
— Where  an  equitable  title  to  land  of 
which  an  intestate  died  seized  is  setup 
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against  his  heirs,  and  they  agree  to  re- 
fer the  matter  to  arbitration,  only 
those  heirs  that  are  made  parties  can 
be  bound  by  the  award,  and  decreed  to 
specifically  execute  it.  If  some  of  the 
heirs  made  parties  die,  their  heirs 
should  be  made  parties  to  the  bill. 
Boyd  V.  Magruder,  2  Rob.  761. 

But  the  legal  heirs  and  personal 
representative  are  not  necessary  par- 
ties to  a  suit  to  enforce  a  contract 
against  the  estate  respecting  property 
in  which  they  have  no  interest.  Gra- 
ham V,  Graham,  10  W.  Va.  355. 
g.  Infants. 

And  in  a  suit  by  the  vendee  for  spe- 
cific performance  of  a  contract  to  con- 
vey land,  an  infant,  to  whom  part  of 
the  purchase  money  notes  were,  by  the 
direction  of  the  vendor,  made  payable, 
is  a  proper  party.  Gentry  v.  GentVy, 
87  Va.  478,  12  S.  E.  966. 
h.  Obligor  of  Bond. 

In  a  suit  by  a  cestui  que  trust  for  the 
specific  execution  of  a  contract  made 
by  a  third  party  with  the  trustee  in  a 
deed  of  trust,  if  the  assignor  of  a  bond 
is  the  grantor  in  a  deed  of  trust,  the 
obligor  in  the  bond  need  not  be  made 
defendant.  Fleming  v.  Holt,  12  W.  Va. 
143. 
L   Original  Vendors  and  Vendees. 

If  a  derivative  purchaser,  by  assign- 
ment of  a  title  bond,  files  his  bill 
against  the  vendor  for  specific  convey- 
ance, the  first  purchaser  or  his  repre- 
sentatives ought  to  be  made  parties. 
Hoover  v.  Donally,  3  Hen.  &  M.  316; 
Lewis  V,  Madisons,  1  Munf.  303. 

In  a  suit  to  recover  a  tract  of  land 
against  a  vendee,  on  the  ground  that 
the  vendor  had  previously  agreed  to 
convey  the  same  land,  in  a  certain 
event,  to  the  plaintiff,  the  vendor  or 
his  legal  representative  should  be 
joined.  Lewis  v,  Madisons,  1  Munf. 
303. 

Husband  and  Wife.— The  heirs  of  H. 
file  a  bill  to  enforce  the  execution  of 
a  contract  for  the  exchange  of  lands, 
made  between  H.,  in  his  lifetime,  and 


C.  The  bill  alleges  that  H.  derived 
title  to  one-ninth  part  of  one  of  the 
tracts  so  exchanged,  from  one  W.  and 
wife,  by  deed  of  conveyance,  which 
was  burned  up  and  never  admitted  to* 
record.  It  is  held  on  demurrer  that 
W.  and  wife  are  necessary  parties,  be- 
cause it  was  necessary  for  the  purpose 
of  the  bill  to  set  up  the  conveyance 
from  them.  Callihan  v.  Hall,  4  W.  Va. 
531. 
j.  Pendente  Lite  Purchasers. 

Whilst  suit  is  pending  the  purchaser 
conveys  the  property  in  trust  to  se- 
cure a  debt.  The  cestuis  que  trust  are 
pendente  lite  purchasers,  and  are  not 
necessary  parties.  Goddin  v.  Vaughn, 
14  Gratt.  102. 

It  seems  well  settled  that  purchasers 
pendente  lite  are  not  necessary  parties 
to  a  suit  for  the  sale  of  land.  See 
Philips  V,  Williams,  5  Gratt.  259; 
Price  V.  Thrash,  30  Gratt.  515;  Goddin 
V.  Vaughn,  14  Gratt.  102. 
k.  Remaindermen. 

Where  in  a  suit  for  specific  perform- 
ance, the  estate  in  remainder  is  not  ii\ 
controversy,  and  can  not  be  aflFected 
by  the  result  of  it,  the  persons  entitled 
in  remainder  are  not  proper  parties  to* 
the  suit.  A  court  of  equity  will  inter- 
pose for  their  protection  whenever 
they  are  endangered  by  the  act  of  the 
particular  tenant  in  attempting  or 
threatening  to  remove  the  subject  out 
of  the  state  or  otherwise.  Summers  v. 
Bean,  13  Gratt.  404. 

1.  Strangers. 
(1)  In  General. 

As  a  general  rule,  strangers  to  a  con- 
tract for  the  sale  of  land  are  not  nec- 
essary parties,  and  are  often  improper 
parties,  to  a  suit  for  specific  perform- 
ance. Hudson  V.  Max  Meadows  Land, 
etc.,  Co.,  97  Va.  341,  33  S.   E.  586. 

**A  suit  to  enforce  purchase  money  is 
one  of  specific  performance,  one  to  en- 
force a  contract  between  parties  or 
their  privies.  A  stranger  claiming  ad- 
versely to  the  rights  of  all  the  parties 
to  that  contract  by  distinct  and  hostile 
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right  has  no  privity  or  connection  with 
it,  or  with  ^rights  under  it,  and  has  no 
right  to  a  voice  in  its  enforcement 
Rights  under  that  contract  are  con- 
fined to  the  parties  to  it  and  their  priv- 
ies." Miller  v.  Morrison,  47  W.  Va. 
«64,  35  S.  £.  905,  907. 

"It  is  not  disputed  that  generally  to 
a  bill  for  specific  performance  of  a 
contract  of  sale,  the  parties  to  the  con- 
tract only  are  the  proper  parties,  and, 
when  the  ground  of  the  jurisdiction  of 
courts  of  equity  in  suits  of  that  kind  is 
considered,  it  could  not  properly  be 
otherwise.  The  court  assumes  juris- 
diction in  such  cases  because  a  court 
of  law,  giving  damages  only  for  the 
nonperformance  of  the  contract,  in 
many  cases  does  not  afford  an  adequate 
remedy.  But  in  equity  as  well  as  at 
law  the  contract  constitutes  the  right 
and  regulates  the  liability  of  the  party, 
and  the  object  of  both  proceedings  is 
to  place  the  party  complaining  as  nearly 
as  possible  in  the  same  situation  as  the 
defendant  had  agreed  that  he  should  be 
placed  in.  It  is  obvious  that  persons, 
strangers  to  the  contract,  and  there- 
fore neither  entitled  to  the  right  nor 
subject  to  the  liabilities  which  arise  out 
of  it,  are  as  much  strangers  to  a  pro- 
ceeding to  enforce  the  execution  of  it 
as  they  are  to  a  proceeding  to  recover 
damages  for  a  breach  of  it.  And  so  is 
the  admitted  practice  of  the  court.'* 
Miller  v.  Morrison,  47  W.  Va.  664,  35 
S.  R.  905,  907. 

"Barton's  Ch.  Prac.  (vol.  1.  p.  227) 
sajrs:  The  general  rule  in  all  suits  for 
specific  performance  is  that  none  but 
parties  to  the  contract  are  necessary 
parties  to  the  suit.  Therefore  strangers 
claiming  under  an  adverse  title  need 
not  be  brought  in,  although  one  claim- 
ing by  an  antecedent  agreement  is  a 
proper  party.' "  Miller  v.  Morrison, 
47  W.  Va.  664,  35  S.  E.  905,  907. 

Resulting  Trusts.— Where  J.  and  M. 
are  the  owners  of  a  lot  of  land,  J. 
owning  two-thirds  and  M.  one-third 
thereof,  and  they  sell  the  same  to  D. 
and  execute  to  him  a  title  bond  there- 


for, he  paying  one-third  of  the  pur- 
chase money  and  executing  his  notes 
for  the  residue,  and  J.  subsequently  re- 
purchases said  lot  from  D.,  and  takes 
an  assignment  of  the  title  bond,  and 
pays  M.  his  portion  of  the  purchase 
money  by  giving  him  credit  for  the 
amount  on  his  indebtedness  to  J.,  and 
J.  sells  said  lot  to  a  third  party,  who 
pays  him  the  purchase  money,  said 
third  party,  on  the  payment  of  said 
purchase  money,  acquires  the  rights  and 
equities  of  D.,  and  has  a  right  to  the 
specific  execution  of  his  contract  by 
obtaining  a  deed  from  M.  and  J.  Nash 
V.  Jones,  41  W.  Va.  769,  24  S.  E.  592. 
Widow  and  Heirs. — In  Stimson  v. 
Thorn,  25  Gratt.  278,  the  widow  and 
heirs  of  one  of  the  vendors  of  the 
real  estate,  which  was  the  subject  of  the 
controversy,  were  brought  in  and  made 
parties  to  the  bill,  although  they  were 
not  parties  to  the  contract  on  which 
the  suit  was  brought,  and  specific  per- 
formance was  decreed  because  it  ap- 
peared at  the  hearing  that  the  vendor 
was  in  a  position  to  convey  a  good 
title. 

(2)  Exceptions  to  General  Rule. 

But  the  rule  that  strangers  to  a  con- 
tract for  the  sale  of  land  are  unnec- 
essary and  often  improper  parties,  to 
a  suit  for  specific  performance,  is  sub- 
ject to  the  exception,  that  encum- 
brancers are  proper  parties,  even  at 
the  suit  of  the  vendor,  if  by  making 
them  parties  the  title  to  the  land  can 
be  cleared  in  a  reasonable  time  and 
without  injury  to  the  vendee.  Hudson 
V.  Max  Meadows  Land,  etc.,  Co.,  97 
Va.  341,  33  S.  E.  586;  Garnett  v. 
Macon,  6  Call  308,  Fed.  Cas.  No.  5,245, 

Thus  in  the  case  of  Garnett  v.  Ma- 
con, 6  Call  308,  Fed.  Cas.  No.  5,245. 
Campbell,  a  stranger  to  the  contract, 
and  the  holder  of  a  lien  on  the  prop- 
erty in  question,  the  validity  of  which 
was  denied,  was  made  a  party  defend- 
ant, and  it  was  held  he  was  a  proper 
party.  In  the  opinion  of  Chief  Justice 
Marshall  it  was  said:     "All  parties  are 
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now  before  this  court,  and  if  a  specific 
performance  should  be  decreed  the  ti- 
tle which  can  be  made  to  Macon  will 
undoubtedly  stand  clear  of  Campbell's 
lien;  the  question,  therefore,  is  whether 
the  contract  ought  now  to  be  en- 
forced." 

It  was  clearly  indicated  in  Garnett 
V.  Macon,  6  Call  308,  that  when  it  is 
necessary  to  bring  parties  holding  a 
lien  upon  the  subject  matter  of  the 
controversy  in  a  suit  for  specific  per- 
formance, so  that  the  court  might  be 
put  in  the  position  to  enable  it  to  spe- 
cifically enforce  a  contract,  without  in- 
jury to  either  party  thereto,  this  should 
be  done, ,  and  that  where  there  is  a 
cloud  on  the  title,  or  the  legal  title  is 
outstanding,  or  if  there  are  encum- 
brances, the  parties  interested  may  be 
brought  before  the  court,  and  the 
rights   of  all   determined. 

m.  Sureties. 

A  surety  for  the  execution  of  a  deed 
by  the  plaintiff,  upon  the  female  plain- 
tiff becoming  of  age,  is  not  a  necessary 
party  to  suit  for  specific  performance, 
because  his  liability  terminated  as  soon 
as  the  deed  was  executed.  Vaught  v. 
Cain,  31  W.  Va.   424,  7   S.   E.  9. 

n.  Trustees  and  Cestuis  Que  Trust. 

In  Goddin  v.  Vaughn,  14  Gratt.  102, 
it  was  held,  that  the  omission  to  join 
the  trustees  or  the  cestuis  que  trust 
named  in  the  deed,  if  error,  was  not 
an  error  of  which  the  respondent  could 
complain. 

Cestui  Que  Trust,— Wher6  land  is 
purchased  for  the  use  of  another,  he  is 
a  necessary  party  to  a  suit  by  the 
vendor  for  specific  performance,  and 
if  he  is  not  made  a  party,  he  is  not 
bound  by  the  decree.  Grinnan  v.  Ed- 
wards, 21  W.  Va,  347,  citing  Story's 
Eq.    Pis.,   §   72. 

A  suit  in  chancery  by  a  cestui  que 
trust  for  the  specific  execution  of  a 
contract,  made  by  a  third  party  with 
the  trustee  in  a  deed  of  trust,  may  be 
brought  against  the  purchaser  of  land 
sold  at  public  auction  by   the   trustee, 


on  the  refusal  of  the  purchaser  to  com- 
ply with  the  terms  of  the  sale,  without 
the  trustee  selling  the  land  again  at 
auction;  and  if  the  trustee  made  a  sec- 
ond sale,  no  such  suit  would  lie  against 
the  first  purchaser.  Fleming  v.  Holt, 
12  W.  Va.  143. 

o.  Transfer  by  Plaintiff  of  Interest  to 
Third  Party. 

A.  signs  the  following  contract 
in  writing:  **Receivcd,  Parkersburg, 
March  7th,  1870,  of  S.  B.  Bentley,  two 
hundred  dollars,  for  which  I  am  to 
make  him  a  deed  for  a  certain  tract  of 
land  in  Lubeck  Township,  containing 
one  hundred  and  thirty-seven  acres, 
which  I  purchased  for  taxes  in  the 
name  of  Thomas  Shriens."  B.  subse- 
quently requests  A.  by  a  note  in  writ- 
ing to  make  the  deed  for  said  land  to 
C;  A.  not  complying  with  the  request; 
B.  sues  for  a  specific  performance  of 
the  contract,  and  that  a  deed  for  said 
land  may  be  made  to  himself,  on  ten- 
dering to  A.,  the  amount  of  the  pur- 
chase money  due  thereon.  A  decree 
is  made  for  a  specific  performance  of 
the  contract,  and  that  a  deed  be  made 
to  B.  for  the  land.  Held,  there  is  no 
error  in  said  decree.  Bentley  v.  Mc- 
Kibben,  6  W.  Va.  283. 
p.  Wife  of  Defendant. 

Upon  a  bill  filed  by  a  vendee 
against  a  vendor  for  specific  perform- 
ance of  a  contract  for  the  sale  of  real 
estate,  the  vendor*s  wife,  who  has  not 
signed  the  contract  of  sale,  is  not  a 
necessary  party.  Steadman  v.  Hanly, 
102  Va.  382.  46  S.  E.  380. 
3.  Parties  Plaintiff. 

a.  In  General 

"A  bill  for  specific  performance  lies 
as  well  on  the  part  of  the  seller  as  the 
purchaser.*'  Long  v.  Cols^ton,  1  Hen. 
&  M.  110,  126. 

b.  Assignee  of  Purchase  Money. 

An  assignee  of  the  purchase  money 
of  land  may  maintain  a  bill  for  specific 
performance.  Hanna  v.  Wilson,  3 
Gratt.  243,  46  Am.  Dec.  190;  Mayor  v. 
Carrington,   19   Gratt.  74. 
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The  assignee  for  value  of  a  note 
given  for  the  purchase  money  of  land, 
may  maintain  a  suit  against  his  as- 
signor, the  vendor,  and  the  vendee,  for 
<i  specific  performance  of  the  contract, 
where  the  vendor  retained  the  title  as 
security,  and  to  subject  the  land  to  the 
satisfaction  of  his  claim.  Hanna  v. 
Wilson,  3  Gratt.  243,  46  Am.  Dec.  190. 

Knisely  v.  Williams,  3  Gratt.  265,  is 
^ited  in  Yancey  v.  Mauck,  15  Gratt. 
?>00,  309,  to  the  point  that  the  assignee 
for  value  of  a  note  given  for  the  pur- 
chase money  of  land,  may  maintain  a 
:suit  against  his  assignor,  the  vendor 
:and  the  vendee  for  a  specific  execu- 
tion of  the  contract,  in  a  case  proper 
for  such  relief,  and  subject  the  land 
to  the  satisfaction  of  his  claim,  where 
the  vendor  has  not  parted  with  the 
title. 

<.  Corporations. 

"As  a  corporation  may,  in  most 
estates,  ratify  or  adopt  a  contract  made 
in  its  behalf  by  promoters  before  in- 
-corporation,  and  thus  become  liable 
thereon,  it  may  thus  also  acquire  the 
right  to  enforce  the  same.  By  such 
ratification  or  adoption  it  makes  such 
contract  its  own,  and  may  sue  thereon 
in  its  name.  When  a  contract  by  the 
promoters  of  a  corporation  with  the 
owner  of  land,  under  which  the  latter 
3igrees  to  sell  the  land  to  the  corpora- 
tion when  organized,  is  adopted  by  the 
'Corporation,  it  may  sue  for  specific 
performance."  1  Cook  on  Corp.,  §  102. 
We  are  not  in  a  court  of  law,  but  in 
equity,  which  looks  at  substance,  and 
will  not  allow  a  lawful  contract  to  be 
worthless  on  purely  technical  ground. 
Wheeling  Creek  Gas,  etc.,  Co.  v.  El- 
^er,  54  W.*Va.  335,  343,  46  S.  E.  357. 

<l.  Heirs,  Devisees  and  Personal  Repre^ 
sentatives. 
Vendor's  Heirs.— "*If  the  vendor 
should  die,  and  his  personal  represent- 
ative should  seek  a  specific  perform- 
ance against  the  purchaser,  the  heir  or 
the  devisee  of  the  vendor  should  also 
be   made   a   party   to   the   bill;   for   he 


alone  is  competent  to  convey  the  legal 
title  to  the  estate  to  the  purchaser; 
and  the  latter  has  a  right  to  know, 
whether  there  is  any  sound  objection, 
which  the  heir  or  devisee  can  raise 
against  the  contract.'  Story's  Eq,  PL, 
§  177,  a."  Morris  v.  Peyton,  10  W. 
Va.  1,  8. 

A  bill  filed  by  administrators  for  the 
purpose  of  enforcing  a  contract  made 
by  them  for  the  sale  of  their  dece- 
dent's land  which  fails  to  allege  their 
authority  to  sell  the  land,  and  to  which 
the  heirs  of  the  owner  are  not  made 
parties,  is  bad  on  demurrer.  But  if 
the  purchaser  makes  no  objection  to 
these  defects,  and  answers,  setting  up 
a  defense  on  the  merits,  he  can  not 
make  the  objection  for  the  first  time 
in  this  court,  especially  when  it  ap- 
pears from  a  deed  filed  as  an  escrow 
with  the  bill  that  the  heirs  authorized 
the  sale,  were  parties  to  the  contract 
of  sale,  and  have  made  a  deed  to  the 
purchaser  with  covenants  of  general 
warranty  to  be  delivered  to  him  when 
all  the  purchase  money  is  paid.  Mat- 
ney  v.  Ratliff,  96  Va.  231,  31  S.  E.  512. 

Vendee's  Heirs. — A  contract  for  the 
sale  and  purchase  of  land  will  be  spe- 
cifically enforced  at  the  suit  of  the 
vendee's  heirs.  Ambrouse  v.  Keller, 
22   Gratt.  769. 

If  a  specific  performance  or  rescis- 
sion of  a  contract  for  the  purchase  of 
land  is  sought  after  the  death  of  the 
vendee,  the  heirs  and  not  the  personal 
representatives  must  bring  the  suit. 
Bier  v.  Smith,  25  W.  Va.  830. 

Personal  Representatives  of  Vendor. 
— A  bill  filed  for  the  specific  execution 
of  a  written  contract  between  the 
plaintiff's  testator  and  a  railroad  com- 
pany avers,  that  pursuant  to  said  con- 
tract the  company  took  possession  and 
occupied  the  land  therein  mentioned 
as  a  railroad  track  from  prior  to  July 
1,  1853,  until  it  became  wholly  insol- 
vent and  its  property  was  purchased 
by  the  W.  P.  &  B.  Co.,  another  rail- 
road company,  and  that  it  then  passed 
out  of  existence;   that  the  said  W.  P. 


Specific  Performance 


663 


&  B.  Co.  had  succeeded  to  its  prop- 
erty and  become  responsible  for  its 
liabilities;  that  in  an  action  brought 
to  recover  the  land  from  the  latter 
company  it  produced  said  written  con- 
tract and  thereby  caused  said  action 
to  be  dismissed,  and  that  said  W.  P. 
&  B.  Co.  was  in  possession  of  and  using 
the  land  as  a  railroad  track.  Held,  the 
personal  representative,  not  the  heirs 
or  devisees  of  the  vendor,  is  the  proper 
plaintiff  in  such  suit  for  the  enforce- 
ment of  the  contr-act.  Steenrod  v. 
Wheeling,  etc.,  R.  Co.,  27  W.  Va.  1. 

«.  Parties  Beneficially  Interested. 

"It  is  also  a  well  settled  principle,  in 
equity,  that  the  person  having  the  ben- 
eficial interest,  is  a  necessary  party, 
which  illustrates  'the  ordinary  doctrine 
that,  the  real  parties  in  interest  shall 
"be  brought  before  the  court,  whenever 
their  interests  may  be  affected.'  Sto- 
ry's Eq.  PI.,  §§  153,  154."  Davis  v. 
Henry,  4  W.  Va.  571,  580. 

A  chancery  court  never  decrees  a 
specific  execution  of  an  agreement,  but 
at  the  instance  of  the  party  with  whom 
the  contract  was  made.  But  it  is  cer- 
tain that  if  one  person  enters  into  an 
agreement  with  another  for  the  ben- 
efit of  a  third  person,  such  third  per- 
son may  come  into  a  court  of  equity 
and  compel  a  specific  performance. 
Fleming  v.  Holt,  12  W.  Va.  143,  153. 

Upon  a  bill  by  a  son-in-law  for  spe- 
cific execution  of  an  agreement  or 
promise  of  a  mother-in-law,  brought 
against  her  executor,  legatee  and  dev- 
isee after  her  death,  if  it  appear  prob- 
able that  the  promise  was  made  to  or 
for  the  benefit  of  the  daughter,  and 
not  the  son-in-law,  this  consideration 
would  be  a  sufficient  objection  to  a 
decree  for  specific  execution.  Pigg  v. 
Corder,  12  Leigh  69. 

Mutuality. — Parties  contracted  for 
sale  and  purchase  of  a  certain  lot. 
Later,  they  agreed  that  vendor  should 
sell  that  lot  and  another  to  vendee's 
?on  at  a  different  price,  with  right  to 
vendor  to  reconveyance  of  second  lot 


within  a  fixed  time.  Held,  vendee's 
son,  not  having  by  himself  or  any  one 
for  him,  executed  the  contract,  vendor 
could  not  have  compelled  him  to  per- 
form the  contract.  Specific  perform- 
ance for  his  benefit  can  not  be  com- 
pelled. Ford  V,  Euker,  86  Va.  75,  9 
S,  E.  500. 

Burden  of  Proof.— "In  order  that  the 
appellants  should  be  entitled  to  a  spe- 
cific performance  of  the  contract 
claimed  to  have  been  made  between 
Anderson  Hatfield,  Sr.,  and  Jacob 
Clien,  they  must  first  show  that  such 
a  contract  existed,  and  that  they  are 
entitled  to  the  benefit  of  the  same  by 
assignment  or  otherwise;  but  neither 
of  these  conditions  appear  from  the 
record  to  have  been  complied  with.** 
Ellison  V,  Torpin,  44  W.  Va.  414,  30 
S.  E.  183,  188. 

f.  Trustee  and  Cestuis  Que  Trust. 

The  cestuis  que  trust  may  bring  a 
suit  in  chancery  for  the  specific  execu- 
tion of  a  contract,  made  by  a  third 
party  with  the  trustee  in  a  deed  of 
trust,  for  the  purchase  of  a  tract  of 
land  conveyed  by  the  deed  of  trust, 
and  make  the  trustee  and  purchaser 
of  the  land  and  grantor  in  the  deed  of 
trust  defendants,  though  the  more 
proper  mode  of  instituting  such  suit 
would  be  for  the  trustee  and  cestui  que 
trust  to  unite  as  plaintiffs.  Fleming  v. 
Holt,  12  W.  Va.  143. 

g.  Subpurchasers. 

In  §  351  of  Judge  Story's  work  on 
Equity  Pleading,  the  judge  says: 
"Where  a  vendee  files  a  bill  for  a  spe- 
cific performance  of  a  contract  for  the 
purchase  of  land  against  the  vendor, 
and  pending  the  suit,  he  (the  vendee) 
should  sell  to  one  or  more  subpur- 
chasers, in  such  a  case,  the  subpur- 
chasers need  not  be  made  parties;  and 
they  would  be  bound  by  the  decree  in 
the  suit.  Indeed,  they  would  have  a 
right  to  insist,  that  their  immediate 
vendor  should  proceed  in  the  original 
suit  for  their  benefit  and  at  their 
charge,  upon   the  ground,  that  by  the 


664 


Specific  Performance 


subsale  he  had  in  effect  become  their 
trustee  of  all  the  rights  under  the  orig- 
inal contract.  But  if  the  original 
vendee  had  entered  into  a  contract 
with  the  subpurchasers,  not  that  he, 
but  that  the  original  vendor  should 
convey  to  them,  the  subpurchasers,  if 
they  purchased  before  any  suit  was 
brought,  might  then  have  been  neces- 
sary and  proper  parties  to  a  suit  for 
a  specific  performance  against  the 
original  vendor  by  the  original 
vendee."  Quoted  in  Zane  v.  Fink,  18 
W.  Va.  693,  724. 
4.  Parties  Defendant 

a.  Heirs  and  Devisees. 

Specific  performance  will  be  decreed 
against  the  heirs  or  devisees  of  the 
vendor.  Moore  v.  Fitz  Randolph,  6 
Leigh  175;  Hill  v.  Proctor,  10  W.  Va. 
59;  Gallatin  Land,  etc.,  Co.  v.  Davis, 
44  W.  Va.  109,  28  S.  E.  747. 

"If  a  man  owning  land  contract  for 
the  sale  of  it,  and  die  before  a  con- 
veyance executed,  his  heir  at  law  will 
be  decreed  to  perform  the  agreement 
in  specie,  even  though  not  named  in 
the  covenant.  The  cases  cited  by  Sug- 
den  (p.  145),  fully  support  this.'* 
Moore  v.  Fitz  Randolph,  6  Leigh  175, 
185. 

b.  Personal  Representative. 

If  the  plaintiff  has  a  right  to  specific 
performance  against  the  vendor,  he 
has  the  same  right  against  the  vend- 
or's representative.  Jackson  v.  Cut- 
right,  5   Munf.  308. 

c.  Persons  Jointly  Interested  with  De- 

fendant. 

In  a  suit  for  specific  performance, 
persons  jointly  interested  with  the  de- 
fendant ought  to  be  made  parties  to 
the  bill.  Graham  v.  Hendren,  3  Munf. 
185. 

d.  State. 

.According  to  the  rule  that  a  sover- 
eign can  not  be  sued  in  its  own  courts, 
or  in  any  other  without  its  permission, 
it  was  held,  that  a  suit  against  the  state 
for  the  specific  execution  of  an  execu- 
tory contract,  could  not  be  maintained. 


Board  of  Public  Works  v.   Gannt,  7& 
Va.  455. 

5.  Privies. 

Definiti6n. — Privies  are  those  who 
are  partakers,  or  have  an  interest  in 
any  action  or  thing,  or  any  relation  to 
another.  Hood  v,  Morgan,  47  W.  Va. 
817,  35  S.  E.  9U. 

"The  general  rule,  unquestionably,  is 
that  there  can  be  no  decree  for  specific 
performance,  except  between  the  par- 
ties themselves,  or  those  claiming  un- 
der them  in  privity  of  estate,  or  of 
representation,  or  of  title;  for  a  con- 
tract can  only  be  enforced  between  the 
parties  themselves,  or  their  represeqt- 
atives  in  interest."  Hoover  v.  Cal- 
houn, 16  Gratt.  109. 

Instances  Where  Privies  Have  Been 
Bound. — In  McKee  v.  Barley,  11  Gratt 
340,  A  and  B  were  coparceners.  With- 
out authority  from  B,  A  conveyed  a 
portion  of  the  land  to  C,  using  B's 
name  in  the  deed.  Afterwards  A  and 
B  conveyed  the  whole  land  to  D,  who 
had  notice  of  a  previous  conveyance 
to  C.  C  sued  D,  setting  upon  his  deed 
as  an  agreement  for  the  conveyance 
of  the  piece  of  land  described  in  his 
deed,  and  prayed  for  a  spcific  enforce- 
ment and  it  was  granted. 

Party  Claiming  under  Vendee.— A 
party  claiming  under  a  vendee  in  a 
contract  for  the  sale  of  land  is  entitled 
to  specific  performance.  Nash  v. 
Jones,  41  W.  Va.  7«9,  24  S.   E.  592. 

It  was  held,  in  Hoover  v.  Calhoun, 
16  Gratt.  109,  that  a  wife  can  not,  after 
the  death  of  her  husband  who  has  con- 
tracted for  the  sale  of  her  land,  de- 
scribing it  as  his,  enforce  specific  per- 
formance by  the  purchaser  for  her  own 
benefit. 

A  >nll  filed  for  the  specific  execution 
of  a  written  contract  between  the 
plaintiffs  testator  and  a  railroad  com- 
pany avers  that  pursuant  to  said  con- 
tract the  company  took  possession  and 
occupied  the  land  therein  mentioned 
as  a  railroad  track  from  prior  to  July 
1,   1853,  until   it   became   wholly  insol- 
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vent  and  its  property  was  purchased 
by  the  W.  P.  &  B.  Co.,  another  rail- 
road company,  and  that  it  then  passed 
out  of  existence;  that  the  said  W.  P. 
&  B.  Co.  had  succeeded  to  its  prop- 
erty and  become  responsible  for  its  lia- 
bilities; that  in  an  action  brought  to 
recover  the  land  from  the  latter  com- 
pany it  produced  said  written  contract 
and  thereby  caused  said  action  to  be 
dismissed,  and  that  said  W.  P.  &  B. 
Co.  was  in  possession  of  and  using 
the  land  as  a  railroad  track.  Held, 
that  the  averments  show  such  privity 
between  said  companies  as  entitles  the 
plaintifT  to  a  speciiic  execution  of  the 
contract  against  the  latter  company 
and  a  decree  for  a  sale  of  the  land  for 
the  money  due  therefor,  especially  as 
the  latter  company,  after  relying  upon 
said  contract  and  causing  the  action  at 
law  to  be  dismissed,  is  estopped  to 
deny  such  privity  and  its  responsibil- 
ity for  the  obligations  imposed  by  such 
contract.  Steenrod  v.  Wheeling,  etc., 
R.  Co.,  27  W.  Va.  i. 

6.  Joinder. 

Vendor  and  Vendee — The  vendor 
and  the  vendee  may  be  joined  as  de- 
fendants in  a  suit  by  the  assignee  of 
the  purchase  money  note.  Hanna  v. 
Wilson,  3  Gratt.  243. 

Husband  and  Wife— By  Code,  ch. 
66,  §  12,  a  married  woman  may  sue 
and  be  sued  in  equity,  without  joining 
her  husband  in  the  suit,  where  the  case 
concerns  her  separate  property;  a  de- 
murrer filed  to  a  bill,  for  nonjoinder 
of  husband  in  a  suit  in  chancery  by 
wife,  upon  a  matter  concerning  her 
separate  property,  should  be  over- 
ruled.    Rader  v.  Neal,  13  W.  Va.  373. 

7.  Demurrer. 

If  a  party  holding  a  quasi  trustee- 
ship does  not  demur  because  of  his 
being  made  a  party,  it  is  not  for  the 
party  against  whom  the  specific  per- 
formance is  sought  to  demur.  Davis 
v.  Henry,  4  W.  Va.  571. 

Where  a  mere  agent  is  improperly 
made  party  to  a  suit  for  specific  per- 


formance, the  objection  is  properly 
made  by  a  demurrer  to  the  whole  bill. 
Tavenner  v,  Barrett,  21  W.  Va.  656. 

8.  Remand. 

It  is  immaterial  in  what  manner  it 
is  brought  to  the  attention  of  this 
court  that  the  decree  complained  of 
was  rendered  in  the  absence  of  proper 
parties;  the  cause  will  be  reversed  and 
remanded,  in  order  that  proper  parties 
may  be  made.  Gallatin  Land,  etc., 
Co.  V.  Davis,  44  W.  Va.  109,  28  S.  E.  747. 

9.  Objections  in  Appellate  Court. 

A  bill  filed  by  administrators  for  the 
purpose  of  enforcing  a  contract  made 
by  them  for  the  sale  of  their  dece- 
dent's land  which  fails  to  allege  their 
authority  to  sell  the  land,  and  to  which 
the  heirs  of  the  owner  are  not  made 
^larties,  is  bad  on  demurrer.  But  if 
the  purchaser  makes  no  objection  to 
these  defects,  and  answers,  setting  up 
a  defense  on  the  merits,  he  can  not 
make  the  objection  for  the  first  time 
in  this  court,  especially  when  it  ap- 
pears from  a  deed  filed  as  an  escrow 
with  the  bill  that  the  heirs  authorized 
the  sale,  were  parties  to  the  contract 
of  sale,  and  have  made  a  deed  to  the 
purchaser  with  covenants  of  general 
warranty  to  be  delivered  to  him  when 
all  the  purchase  money  is  paid.  Mat- 
ney  v.  Ratliff,  96  Va.  231,  31  S.  E.  512. 

I.  JURISDICTION  AND  VENUE. 

See  the  titles  JURISDICTION,  vol. 
8,  p.  842;  VENUE. 

1.  Jurisdiction. 

a.  In 'General. 

"A  court  of  equity  has  jurisdiction 
to  enforce  the  specific  execution  of  a 
contract."  Camden  v.  Harris,  15  W. 
Va-    554,   558. 

The  jurisdiction  to  enforce  such  con- 
tracts^ is  entirely  settled  and  unques- 
tioned. Campbell  v.  Fetterman,  20  W. 
Va.   398,    403. 

b.  Adequate  Remedy  at  Law. 

See    the    title    ADEQUATE    REM- 
EDY AT  LAW,  vol.  1,  p.  161. 
Origin  and  History. — As    the    com- 
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mon  law  can  only  award  a  compensa- 
tion in  damages,  which  is  not  regarded 
as  commensurate  with  the  loss  of  the 
particular  tract  of  land,  such  remedy 
is  not  adequate;  hence  the  jurisdiction 
of  a  court  of  equity.  See  Rose  v. 
Nicholas  (1794)  Wythe  59.  Such  con- 
tracts, having  the  essential  requisites, 
are  enforced  as  a  matter  of  course. 
This  jurisdiction,  evidently  borrowed 
by  the  early  chancellors  from  the 
Roman  law,  can  be  traced  back  by 
cases  adjudged  to  the  year  1362  (35 
Edw.  Ill),  when  Lady  Audley  sued 
lier  father-in-law,  and  was  decreed 
specific  execution  of  a  covenant  of 
marriage  settlement,  and  protection  of 
Tier  separate  estate.  1  Pom.  Eq.  Jur. 
(2d  Ed.),  §  35,  note.  See  22  Am.  & 
Eng.  Ency.  Law  910.  No  doubt,  then, 
as  now,  its  jurisdiction,  based  upon 
the  principle  of  equity  and  good  con- 
science, its  flexibility  of  procedure,  and 
deficiencies  of  the  common  law  not 
curable  save  by  statute,  was  the  slow 
growth  of  time  and  circumstances; 
and  such  it  must  to  some  extent  con- 
tinue to  be,  or  lose  its  chief  efficacy. 
This  has  so  far  kept  it  practically  dis- 
tinct as  to  the  remedies  administered, 
although  the  formal  distinctions  be- 
tween it  and  the  common  law  proper 
have  long  been  abolished,  where  the 
methods  of  administering  justice  are 
the  most  advanced,  but  it  still  repre- 
sents the  formative,  growing  branch 
of  the  law,  independent  of  statutory 
enactment.  Miller  v.  Lorentz,  39  W. 
Va.   160,  19  S.  E.  391,  3^2. 

Meaning  of  Term. — "The  terms  ade- 
quate remedy  are  relative;  and  ade- 
equate  remedy  must  be  accommodated 
to  the  wrong  which  is  to  be  redressed 
by  it,  the  manifest  analogy  between  an 
adequate  remedy  and  its  correlative 
wrong  limits  the  progress  of  the  for- 
mer by  the  extent  of  the  latter.  The 
remedy,  which  doth  more  than  redress 
the  wrong,  is  not  adequate — so  far  as 
it  goeth  beyond  the  wrong,  is  not  a 
remedy,  unless  its  metaphorical  sense, 
in  which  it  is  here  used,  vary  from  \X.^ 


proper  sense,  any  more  than  the  rem- 
edy in  medicine,  whose  virtue  and  ef- 
ficacy are  adapted  peculiarly  to  some 
certain  disease,  and  are  adequate  to  it, 
can  be  called  a  remedy  for  a  different 
disease."  Rose  v.  Nicholas,  Wythe  268, 
270. 

"The  ground  for  interposition  by  the 
court  of  equity  in  decreeing  execution 
of  agreements  seemeth  to  be  this;  for 
injury  by  breach  of  an  agreement  the 
court  of  common  law  can  only  award 
a  compensation  in  damages,  which  can 
not  be  certainly  known  to  be  commen- 
surate exactly  to  the  injury,  because 
the  things  compared  are  heterogene- 
ous, so  that  by  no  standard,  common 
to  both,  their  equality  or  difference 
can  be  discerned.  The  action  at  com- 
mon law  therefore  is  not  an  adequate 
remedy.  But  the  court  of  equity  can 
decree  performance  of  the  agreement, 
which  performance  expunges  the  in- 
jury itself.  The  bill  in  equity  there- 
fore is  an  adequate  remedy."  Rose  v. 
Nicholas,  Wythe  268,  270. 

Perhaps  the  most  general,  if  not  the 
most  precise,  description  of  a  court  of 
equity,  in  the  English  and  American 
sense,  is,  says  Mr.  Justice  Story,  that 
it  has  jurisdiction  in  cases  of  rights, 
recognized  and  protected  by  the  mu- 
nicipal jurisprudence,  where  a  plain, 
adequate,  and  complete  remedy  can 
not  be  had  in  the  courts  of  common 
law.  The  remedy  must  be  plain;  for 
if  it  be  doubtful  and  obscure  at  law, 
equity  will  assert  a  jurisdiction.  It 
must  be  adequate;  for  if  at  law  it  falls 
short  of  what  the  party  is  entitled  to, 
that  founds  a  jurisdiction  in  equity. 
And  it  must  be  complete;  that  is,  it 
must  attain  the  full  end  and  justice  of 
the  case.  It  must  reach  the  whole 
mischief,  and  secure  the  whole  right 
of  the  party  in  a  perfect  manner,  at 
the  present  time,  and  in  the  future; 
otherwise,  equity  will  interfere  and 
give  such  relief  and  aid  as  the  exi- 
gency of  the  particular  case  may  re- 
quire. 1  Story's  Eq.  Juris.,  §  33, 
Ayres  v,  Robins,  30  Gratt  105,  114. 
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Statement  of  General  Rule. — It  is 
the  general  rule  that  courts  of  chan- 
cery will  entertain  suits  for  specific 
performance  of  agreements  whenever 
the  law  courts  will  not  afford  an  ade- 
quate remedy,  whether  the  agreements 
relate  to  land  or  to  specific  chattels 
having  some  special  value  to  the  owner 
iibove  any  pecuniary  estimate.  Camp- 
bell V.  Rust,  85  Va.  653,  8  S.  E.  664; 
Stuart  V.  Pennis,  91  Va.  688,  22  S.  E. 
509;  Burke  v.  Parke,  5  W.  Va.  122; 
Hissam  v.  Parish,  41  W.  Va.  686,  24 
S.  E.  600,  56  Am.  St.  Rep.  892.\  See 
opinion  of  Green,  J.,  in  Allen  v.  Free- 
land,  3   Rand.   170,  175. 

As  a  general  rule,  the  remedy  for 
the  breach  of  a  contract,  especially 
where  it  does  not  relate  to  real  estate, 
is  a  suit  at  law  for  compensation  in 
damages,  but  if  the  remedy  be  not 
adequate,  full,  and  complete,  equity 
will  interpose  and  compel  the  specific 
performance  of  the  contract.  The 
true  rule  is  thus  laid  down  in  Story's 
Equity,  J.,  §  33:  "The  remedy  must 
be  plain;  for  if  it  be  doubtful  and  ob- 
scure at  law,  equity  will  assert  a  juris- 
diction. *It  must  be  adequate;  for  if  at 
law  it  fall  short  of  what  the  party  is 
entitled  to,  that  founds  a  jurisdiction 
in  equity.  And  it  must  be  complete; 
that  is,  it  must  attain  the  full  end  and 
justice  of  the  case.  It  must  reach  the 
whole  mischief,  and  secure  the  whole 
right  of  the  party  in  a  perfect  manner, 
at  the  present  time,  and  in  future; 
otherwise,  equity  will  interfere  and 
give  such  relief  and  aid  as  the  exigency 
of  the  particular  case  may  require." 
See  also,  Stuart  v.  Pennis,  91  Va.  688, 
22  S.  E.  509;  Southern  R.  Co.  v.  Frank- 
lin, etc.,  R.  Co.,  96  Va.  693,  704,  32  S. 
E.   485,  44  L.   R.   A.  2J7. 

"It  is  the  general  rule  that  courts 
of  chancery  will  entertain  suits  for 
specific  performance  of  agreements 
whenever  the  law  courts  will  not  af- 
ford an  adequate  remedy,  whether  the 
agreements  relate  to  land  or  to  specific 
chattels  having  some  special  value  to 
the    owner   above   any    pecuniary   esti- 


mate. But  they  will  not  entertain  a 
bill  for  the  specific  enforcement  of 
contracts  for  personal  services  or  acts 
involving  skill,  labor  and  judgment. 
3  Pom.  Eq.  Jur.,  §§  1343,  1344,  and 
1402,  note;  Adam's  Eq.  (81)."  Camp- 
bell V.  Rust,  85  Va.  653,  667,  8  S.  E. 
664. 

In  general,  a  court  of  equity  has  no 
jurisdiction  to  give  relief,  where  the 
party  has  a  remedy  at  law,  unless  the 
legal  remedy  be  inadequate  to  the  do- 
ing of  complete  justice  between  the 
parties;  but  in  such  cases,  chancery 
has  jurisdiction.  It  is  upon  this  prin- 
ciple only,  that  courts  of  equity  decree 
the  specific  execution  of  contracts,  in 
cases  where  the  legal  remedy  of  the 
party  is  inadequate.  Thus,  a  contract 
for  land  may  be  specifically  executed 
in  chancery,  because  each  piece  of 
land  has  a  value,  arising  from  its  lo- 
cal situation,  and  circumstances  pe- 
culiar to  itself;  especially  in  relation 
to  particular  persons.  Damages  can 
only  be  given  at  law  to  the  amount  of 
the  market  value  of  the  property,  or 
the  value  which  any  person  wishing  to 
purchase  land,  without  regard  to  the 
peculiar  advantages  of  the  particular 
tract,  in  relation  to  his  own  particular 
views,  wo»ld  put  upon  it.  And,  there- 
fore, such  damages,  in  general,  would 
not  be  an  adequate  compensation  to 
the  disappointed  party.  In  like  man- 
ner, damages  given  to  the  vendor  of 
land  for  the  failure  to  perform  the  con- 
tract, would,  in  general,  be  an  ade- 
quate compensation  to  him.  Allen  v. 
Freeland,  3  Rand.  170,  175. 

When  a  contract  is  clearly  proved, 
and  the  only  objection  to  a  decree  for 
specific  performance  is  the  defendant's 
inability  to  perform,  a  court  of  equity 
will  usually  ascertain  and  decree  the 
damages  to  which  the  complainant  is 
entitled  by  reason  of  defendant's 
breach,  in  order  to  do  complete  justice 
and  prevent  a  multiplicity  of  suits.  But 
where  the  plaintiff  knew  when  he  sued 
that  specific  performance  was  impos- 
sible, no  recovery  of  damages  will  be 
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granted  as  the  complainant  has  as  com- 
plete a  remedy  at  law  as  a  court  of 
chancery  could  give  him.  Jones  v. 
Tunis,  99  Va.  220,  37  S.  E.  841. 

"The  ground  upon  which  this  juris- 
diction is  exercised  by  courts  of  equity 
is  that  a  court  of  law  is  inadequate  to 
decree  specific  performance,  and  can 
relieve  the  injured  party  only  by  a  com- 
pensation in  damages,  which,  in  many 
cases,  would  fall  far  short  of  the  re- 
dress which  his  situation  might  require. 
Wherever,  therefore,  the  party  wants 
the  thing  in  specie,  and  he  can  not 
otherwise  be  fully  compensated,  courts 
of  equity  will  grant  him  a  specific  per- 
formance (Story's  Eq.  Jur.,  §  716,  vol. 
1);  and  they  proceed  upon  the  ground 
that  damages  at  law  may  not,  in  the 
particular  case,  afford  a  complete  rem- 
edy, and  not  upon  any  distinction  be- 
tween real  estate  and  personal  estate." 
Grizzle  v.  Sutherland,  88  Va.  584,  587, 
14   S.   E.  332. 

It  is  a  general  rule  that  a  party  can 
not  come  into  equity  for  relief  if  he 
has  an  adequate  remedy  at  law;  but  if 
he  has  not,  he  is  entitled,  for  that  very 
reason,  to  come  into  equity.  On  this 
rulie,  the  doctrine  of  specific  perform- 
ance rests.  Courts  of  equity  have  long, 
if  not  always,  exercised  a  general  ju- 
risdiction in  the  specific  execution  of 
contracts  concerning  real  estate;  "not 
upon  any  distinction  between  realty  and 
personalty,  but  because  damages  at  law 
may  not,  in  the  particular  case,  afford 
a  complete  remedy."  Summers  v. 
Bean,   13  Gratt.  404,  411. 

Recovery  at  Law  by  Vendor  of  Bal- 
ance of  Purchase  Money. — On  the  31st 
of  July,  1866,  R.  and  A.  enter  into  a 
contract  by  which  R.  sells  to  A.  a  tract 
of  land  on  Cherrystone  creek,  and  cove- 
nants that  by  the  1st  of  January,  1867, 
he  will  convey  the  land  to  A.  by  deed, 
with  general  warrants  at  the  cost  of 
the  vendee  by  proper  deed  tendered  by 
A.,  and  will  deliver  possession  free  of 
incumbrance.  And  A.  covenants  to 
pay  to  R.  $9,000,  of  which  $5,000  by 
the  1st  of  January,  1867,  and  sooner  if 


R.  shall  have  made  the  conveyance  and 
delivered  possession,  and  for  the  bal- 
ance in  one  and  two  years,  with  lien 
on  the  land  from  the  day  the  convey- 
ance is  made  and  possession  given. 
And  R.  covenanted  that  he  would  on  or 
before  the  1st  of  May,  1867,  remove  or 
cause  to  be  removed  the  stakes  mark- 
ing the  oyster  grounds  of  S.  and  D.^ 
so  that  these  grounds  shall  be  left  un- 
encumbered by  the  latter,  and  remain 
to  the  use  of  A.  A.  was  put  into  pos- 
session and  paid  the  $5,000  and  the  first 
and  a  part  of  the  second  deferred  pay- 
ments; but  had  not  tendered  to  R.  a 
deed  to  be  executed.  In  October,  1870» 
R.  files  his  bill  for  the  specific  perform- 
ance of  the  contract,  and  averring  his 
performance  or  willmgness  to  perform. 
On  demurrer  on  the  ground  that  the 
plaintiff  had  his  remedy  by  action  at 
law  for  the  balance  of  the  purchase 
money,  held,  that  though  the  plaintiff 
might  have  sued  at  law,  that  would 
not  have  afforded  a  remedy  against  the 
land;  and  therefore  equity  had  jurisdic- 
tion of  the  case.  Ayres  v,  Robins,  30 
Gratt.  105. 

Inability  of  Law  Court  to  Give  Con- 
ditional or  Modified  Judgment. — 
Whenever  the  remedy  at  law  would  be 
incomplete  and  inadequate  because  the 
court  of  law  can  not  give  a  conditional 
or  modified  judgment,  and  would  be 
unable  to  preserve  the  benefit  of  the 
agreement  to  all  the  parties  interested, 
equity  has  jurisdiction  to  enforce  the 
agreement.  Bumgardner  v.  Lcavitt,  35 
W.  Va.   194,  13  S.  E.  67. 

Lease  of  Room  in  Building. — A  court 
of  equity  will  not  decree  the  specific 
performance  of  a  contract  for  the  lease 
of  a  single  room  in  a  building,  although 
the  lessee  has  made  valuable  improve- 
ments under  his  contract,  as  the  lessee 
can  be  adequately  compensated  in  dam- 
ages for  the  breach  of  the  contract 
Henley  v.  Cottrell  Real  Estate,  etc, 
Co.,  101  Va.  70,  43  S.  E.  191. 

Penalty  or  Forfeiture — In  a  proper 
case,  a  court  of  equity  delights  specif- 
ically  to  enforce  contracts  where  the 
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parties  have  no  other  remedy,  or  the 
remedy  afforded  elsewhere  is  less  com- 
plete or  satisfactory,  but  it  will  neither 
enforce  a  penalty  or  a  forfeiture,  nor 
permit  it  to  be  enforced  in  a  court  of 
law.  Ewing  v.  Litchfield,  91  Va.  575, 
22  S.  E.  362. 

Test  of  Jurisdiction  in  Respect  to 
Personal  Covenants. — See  ante,  "Per- 
sonal Services,'*  VI,  K. 

The  test  of  equitable  jurisdiction 
in  respect  to  the  enforcement  of 
personal  covenants,  is  the  inade- 
quacy of  the  legal  remedy  of  dam- 
ages in  the  class  of  contracts  to  which 
the  particular  instance  belongs.  Knott 
^.  Shepherdstown  Mfg.  Co.,  30  W.  Va. 
790,  5  S.  E.  266. 

Complainant  owned  ore  bank,  and 
agreed  to  deliver  ore  to  company  at 
certain  price  per  ton,  and  made  con- 
tract under  seal  with  defendant,  recit- 
ing that  he  leased  to  him  the  ore  bank 
on  condition  that  he  mine,  prepare, 
and  deliver  to  company  certain  quan- 
tity of  ore  per  week,  and  for  each  ton, 
as  shown  by  company's  receipt,  com- 
plainant was  to  receive  two-sevenths 
and  defendant  five-sevenths  of  the 
price.  The  bill  alleged  that  defendant 
failed  to  deliver  the  specified  quantity, 
abandoned  the  ore  bank,  and  refused 
to  perform  his  promises,  and  prayed 
for  specific  performance  and  payment 
of  all  sums  due  and  to  become  due, 
tinder  contract  to  complainant,  and  fail- 
ing that,  defendant  be  required  to  pay 
a  sum  sufficient  to  compensate  com- 
plainant for  all  damages  sustained,  or 
to  be  sustained  by  reason  of  his  fail- 
ure. Held,  equity  has  no  jurisdiction. 
The  contract  is  not  a  lease  of  realty, 
l)ut  for  personal  acts  and  services,  for 
the  breach  whereof  there  is  adequate 
remedy  at  law.  Campbell  v.  Rust,  85 
Va.  653,  8  S.  E.  664. 

Operation  of  Leased  Road. — Equity 
may  compel  the  continued  operation 
of  a  leased  railroad  during  the  term 
of  the  lease  by  a  mandatory  injunction, 
which  is  in  fact  a  decree  of  specific 
performance,   as    the    remedy    at    law 


would  be  neither  complete  nor  ade- 
quate. Southern  R.  Co.  v,  Franklin, 
etc.,  R.  Co.,  96  Va.  693,  32  S.  E.  485, 
44  U   R.  A.  297. 

An  injunction  will  lie  to  prevent  the 
lessee  of  a  railroad  from  ceasing  to 
operate  it  during  the  lease  when  his 
contract  compels  him  to  maintain  and 
operate  the  road'  during  the  whole 
terra  of  the  lease.  The  remedy  at  law 
to  recover  damages  for  the  breach  of 
the  contract  is  neither  complete  nor 
adequate.  Southern  R.  Co.  v.  Frank- 
lin, etc.,  R.  Co.,  96  Va.  693,  32  S.  E. 
485,  44  L.   R.  A.  297. 

Contracts  Relating  to  Chattels.— See 
ante,  "Personal  Properly  Contracts," 
VI,  J. 

"While  the  doctrine  is  well  estab- 
lished that  a  court  of  equity  will  not, 
in  general,  decree  the  specific  perform- 
ance of  contracts  relating  to  chattels, 
yet  it  will  do  so  where  the  remedy  at 
law  is  inadequate  to  meet  all  the  re- 
quirements of  a  given  case,  and  to  do 
complete  justice  between  the  parties. 
Ihe  true  equity  rule  is  thus  laid  down 
in  Story's  Equity,  J.,  §  33:  The  rem- 
edy must  be  plain;  for  if  it  be  doubt- 
ful and  obscure  at  law,  equity  will  as- 
sert a  jurisdiction.  It  must  be  ade- 
quate; for  if  at  law  it  fall  short  of 
what  the  party  is  entitled  to,  that 
founds  a  jurisdiction  in  equity.  And 
it  must  be  complete;  that  is,  it  must 
attain  the  full  end  and  justice  of  the 
case.  It  must  reach  the  whole  mis- 
chief and  secure  the  whole  right  of  the 
party  in  a  perfect  manner,  at  the  pres- 
ent time,  and  in  future;  otherwise, 
equity  will  interfere  and  give  such  re- 
lief and  aid  as  the  exigency  of  the  par- 
ticular case  may  require.' "  Stuart  v. 
Pennis,  91  Va.  688,  692,  22  S.  E.  509. 

Generally  an  adequate  remedy  may 
be  had  at  law  for  the  breach  of'  a  con- 
tract concerning  any  other  personalty 
than  slaves;  and  therefore,  as  a  gen- 
eral rule,  a  court  of  equity  will  not  en- 
force the  execution  of  such  a  contract. 
But  sometimes  an  adequate  remedy  at 
law  can  not  be  had  for  the  breach  of 
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such  a  contract;  and  then,  its  specific 
execution  will  be  enforced  in  equity. 
As,  however,  it  would  be  presumed, 
from  the  general  nature  of  such  other 
personal  property,  that  an  adequate 
remedy  may  be  had  at  law  for  the 
breach  of  a  contract  concerning  it,  the 
contrary  ought  to  be  made  to  appear 
in  any  case  in  which  the  specific  ex- 
ecution of  such  a  contract  may  be 
sought.  Summers  v.  Bean,  13  Gratt. 
404,   412. 

Real  Property  Contracts. — Although 
in  some  cases  of  contract  for  the  pur- 
chase of  real  estate  a  party  may  have 
an  adequate  remedy  at  law,  yet  he  is 
not  bound  to  resort  to  it,  but  may,  at 
his  election,  sue  in  equity.  Where 
such  a  contract  is  unobjectionable,  it 
is  as  much  of  course  for  a  court  of 
equity  to  decree  a  specific  performance, 
as  it  is  for  a  court  of  law  to  give  dam- 
ages for  the  breach  of  the  contract. 
Summers  v.  Bean,  13  Gratt.  404,  411. 

Parol  Contracts  Partly  Executed. — 
"I  do  not  pretend  now  to  determine 
whether  or  not  in  the  case  of  a  parol 
contract  for  land  partly  executed,  the 
party  aggrieved  by  the  failure  of  the 
other  party  to  perform  his  part  of  the 
contract,  has  any  remedy  at  law  for 
indemnity  for  such  failure,  or  whether 
in  such  case  he  could  recover  for  money 
paid  or  for  money  expended,  or  work 
and  labor  done  upon  the  premises  upon 
faith  of  such  contract,  but  I  am  clearly 
of  opinion,  that  in  most  if  not  all  such 
cases,  the  remedy  at  law  (if  any  ex- 
ist) of  the  purchaser,  at  least,  would 
be  inadequate  and  not  full  and  com- 
plete, and  in  consequence  of  this  fact, 
courts  of  equity  have  taken  jurisdiction 
in  such  cases  and  meted  out  justice  to 
the  parties,  according  to  equity  and 
good  conscience,  under  the  established 
doctrines  and  settled  principles  of 
equity."  West  Va.  Oil,  etc.,  Co.  v, 
Vinal,   14  W.  Va.   637,   692. 

S|iecific  Delivery  of  Title  Papers. — 
A  court  of  equity  has  jurisdiction  to 
decree  the  specific  delivery  of  title 
papers   to    heirs   at    law,    devisees   and 


other  persons  properly  entitled  to  the 
custody  and  possession  of  the  same, 
when  they  are  wrongfully  detained,  or 
withheld  from  them.  This  is  an  old 
and  well-settled  subject  of  equity  ju« 
risdiction,  and  is  not  affected  by  the 
fact  that  a  statute  gives  the  complain- 
ants a  complete  and  adequate  remedy 
by  an  action  of  detinue.  In  the  ab- 
sence of  prohibitory  or  restrictive 
words  in  the  statute,  courts  of  equity 
still  retain  their  jurisdiction  in  such 
cases.  Kelly  v.  Lehigh  Mining,  etc., 
Co.,  98  Va.  405,  36  S.  E.  511. 

c.    Execution  of  Awards. 

See  ante,  "Arbitration  and  Award," 
VI,  A. 

A  court  of  equity  has  jurisdiction  to 
enforce  the  specific  execution  of  an 
award,  which  involves  the  conveyance 
of  lafnd,  or  to  enforce  the  specific  ex- 
ecution of  an  agreement  for  the  sale 
of  land,  which  involves  incidentally  the 
enforcement  of  an  award  for  the  pay- 
ment of  money.  Wood  v.  Shepherd,  2 
Pat.  &  H.  442. 

B.  and  P.  dissolve  partnership  by  mu- 
tual consent.  Differences  arising,  arbi- 
trators are  selected  to  settle  them.  The 
award  determines  that  P.  shall  take 
certain  of  the  partnership  effects  and 
pay  the  liabilities  of  the  firm,  and  the 
residue  shall  be  divided  among  them. 
The  award  further  provides  that  P. 
shall  execute  ^an  obligation,  with 
security,  to  B.,  for  the  payment  of  the 
liabilities  and  to  save  him  harmless. 
B.  subsequently  files  a  bill,  charging 
that  P.  had  neglected  and  refused  to 
execute  the  bond  of  indemnity,  and 
had  neglected  to  apply  the  assets  to 
the  liabilities,  and  had  fraudulently  ap- 
plied a  part  of  the  assets  to  the  pay- 
ment of  his  individual  debts.  The  bill 
asks  that  the  matters  be  referred  to  a 
master  to  settle  the  partnership  trans- 
actions, and  also  to  enjoin  certain  par- 
ties from  paying  to  P.  certain  sums 
due  for  a  portion  of  the  partnership 
effects  disposed  of  by  him.  Held,  it 
does  not  appear  in  this  case  that  B,  can 
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not  recover  from  P.  any  damages  he 
may  sustain  by  his  failure  to  pay  the 
firm  debts,  especially  as  there  is  no 
allegation  in  the  bill  that  he  is  insol- 
vent, or  likely  to  become  so.  Burke  v. 
Parke,  5  W.  Va.  122. 

d.   Jurisdiction  to  Award  Damages. 
(1)    In  General. 

Equity  will  not  ascertain  and  award 
damages  in  any  case  where  specific- 
performance  or  other  equitable  relief 
would  be  improper,  or  where  there  is 
adequate  remedy  at  law.  Campbell  v. 
Rust,  85  Va.  653,  8  S.  E.  664,  distin- 
guishing Nagle  V.  Newton,  22  Gratt. 
814. 

"A  court  of  equity  ought  not,  ex- 
cept under  very  peculiar  circumstances, 
as  there  may  be  upon  a  bill  for  specific 
performance,  to  direct  an  issue  or  refer- 
ence to  the  master  to  astertain  dam- 
ages; that  is,  purely  at  law.  It  has  no 
resemblance  to  compensation.  And  in 
Anthony  v.  Leftwich,  3  Rand.  238,  265, 
Judge  Green  took  the  same  view.  He 
said,  as  to  the  measure  of  compensa- 
tion, it  ought  to  be  precisely  what  An- 
thony, the  purchaser,  was  out  of  pocket 
in  consequence  of  the  acts  done  by  him 
upon  the  contract.  No  allowance  can 
be  made  to  him  for  any  disappoint- 
ment in  the  nonexecution  of  the  agree- 
ment. That  would  be  to  decree  dam- 
ages, and  no  damages  can  be  decreed 
in  equity."  Stearns  v.  Beckham,  31 
Gratt.  379,  420. 

A  bill,  in  any  form,  claiming  dam- 
ages for  breach  of  contract,  can  not  be 
entertained  in  equity.  After  a  contract 
for  the  sale  of  land  was  "executed 
by  the  giving  and  receiving  a  deed, 
taking  possession,  paying  good  part 
of  the  purchase  money,  executing 
bonds  for  the  balance,  and  a  deed  of 
trust  to  secure  the  payment,  there  is 
not  the  shadow  of  a  cause  for  rescis- 
sion; more  especially  as  the  purchaser 
acquiesced  upwards  of  four  years  after 
the  fraud  (if  there  was  one)  was  known 
to  him.  during  which  time  a  great 
change  had  taken  place  throughout  the 


country,  affecting  deeply  the  value  of 
lands;  and  most  especially,  after  he 
had  sold  part  of  the  land."  Robertson 
V.   Hogsheads,  3   Leigh   667. 

(2)    Where  Specific  Performance  Caa 
Not  Be  Decreed. 

There  is  much  conflict  in  the  au- 
thorities as  to  whether  a  court  of  equity 
will  entertain  jurisdiction  of  a  case 
merely  to  make  compensation  to  an 
injured  party,  where  it  can  not  be  spe- 
cifically performed.  See  Nagle  v.  New- 
ton, 22  Gratt.  814;  Campbell  v.  Rust^ 
85   Va.   653,  8   S.  E.   664. 

But  it  is  well  settled  in  Virginia  at 
least  that  a  chancery  court  will  not  as- 
certain and  award  damages  in  any  case 
where  specific  performance  or  other 
equitable  relief  would  be  improper,  or 
where  there  is  an  adequate  remedy  at 
law.  Campbell  v.  Rust,  85  Va.  653,  a 
S.  E.  664;  Nagle- V.  Newton,  22  Gratt. 
814,  compared  and  distinguished. 

Inability  to  Perform.— When  the 
contract  is  clearly  proven,  and  the  only 
objection  to  a  decree  for  specific  per- 
formance is  the  inability  of  the  defend- 
ant to  comply,  a  court  of  equity  will 
usually  ascertain  and  decree  the  dam- 
ages to  which  the  plaintiff  is  entitled 
by  reason  of  the  defendant's  breach. 
This  is  on  the  ground  that  when  equity 
has  obtained  jurisdiction  it  will  do 
complete  justice,  and  prevent  a  multi- 
plicity of  suits.  But  where  the  plain- 
tiff knew  when  he  sued  that  specific 
performance  was  impossible  no  re- 
covery of  damages  can  be  had.  The 
reason  is  that  a  court  of  law  can  give 
him  as  complete  and  the  same  remedy 
as  the  court  of  equity  can  give.  Jones 
V.  Tunis,  99  Va.  220.  37  S.  E.  841. 

Plaintiff  Knows  Specific' Performance 
Is  Impossible. — Thus,  where  the  plain- 
tiff at  the  time  he  filed  a  bill  for  spe- 
cific performance  of  an  agreement  to 
transfer  corporate  stock  knew  that  the 
stock  did  not  belong  to  defendant,  but 
to  a  partnership  of  which  he  was  a 
member,  and  that  the  specific  perform- 
ance was  impossible,  equity,  on  refus- 
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ing  specific  performance,  will  not  re- 
tain jurisdiction  to  award  plaintiff  dam- 
ages, but  will  leave  him  to  his  remedy 
at  law.  Jones  v.  Tunis,  99  Va.  220,  37 
S.   E.   841. 

<3)    Ancillary  Power  to  Award  Dam- 
ages. 

It  is  well  settled  that  as  ancillary  to 
its  authority  to  decree  specific  per- 
formance, a  court  of  equity  may  award 
damages  for  a  breach  of  the  contract, 
to  be  assessed  either  by  an  issue  of 
quantum  damnificatus,  or  by  a  master 
at  its  discretion.  Grubb  v,  Starkey,  90 
Va.  831,  20  S.  E.  784;  Nagle  v,  Newton, 
22  Gratt.  814;  Campbell  v.  Rust,  85 
Va.  653,  8  S.  E.  664;  Ewing  v.  Litch- 
field, 91  Va.  575,  22  S.  E.  362;  Ayrcs  v. 
Robins,  30  Gratt.  105,  118;  Griffin  v, 
Cunningham,   19    Gratt.   571. 

While  there  is  some  conflict  in  the 
English  cases,  and  in  some  of  the 
American  decisions,  as  to  how  far 
courts  of  equity  will  entertain  bills  for 
compensation  or  damages,  except  as 
incidental  to  other  relief,  it  seems  to 
be  now  well  settled,  that  where  a  court 
of  equity  clearly  has  jurisdiction  of  the 
subject  of  the  controversy,  jurisdiction 
for  compensation  or  damages  will  al- 
ways attach  where  it  is  ancillary  to  the 
relief  prayed  for.  2  Story's  Eq.,  §§ : 
798,  799,  Ed.  1866.  Nagle  v.  Newton, 
22  Gratt.  814,  819. 

"There  are  cases  in  which  courts  of 
equity  will  award  damages,  but  they 
are  cases  where,  having  obtained  juris- 
diction over  the  subject  and  of  the  par- 
ties, under  some  of  the  well-recognized 
sources  of  equity  jurisdiction,  it  is 
found  necessary  to  award  damages  in 
order  to  do  full  and  complete  justice 
by  way  of  compensation,  as  when,  in 
the  enforcement  of  a  contract  for  the 


sale  of  land,  the  court  finds  itself  un- 
able to  give  the  party  seeking,  and  en- 
titled to  its  aid,  all  that  under  his  con- 
tract he  should  recover.  In  such  a 
case  the  coart  will,  as  far  as  possible, 
specifically  execute  the  contract,  and 
then  ascertain  the  damages  accruing  by 
reason  of  its  inability  in  the  particular 


case  thus  to  afford  complete  relief.  The 
giving  of  the  damages  is  ancillary  or 
auxiliary  to  the  jurisdiction  specifically 
to  enforce  the  performance  of  the  con- 
tract. See  Nagle  v,  Newton,  22  Gratt 
814."  Ewing  V,  Litchfield,  91  Va.  67$, 
579,  22  S.  E.  362. 

The  doctrine  on  this  subject  is  now 
well  settled  and  may  be  succinctly 
stated  to  be  thus:  "That  where  the 
court  of  chancery  has  jurisdiction  of 
the  case,  and  where  it  is  a  case  proper 
for  specific  performance,  it  may,  as 
ancillary  to  specific  performance,  de- 
cree compensation  or  damages;  and 
where  the  ascertainment  of  damages  is 
essential,  in  order  to  do  complete  jus- 
tice between  the  parties  in  the  case  be- 
fore it,  the  court  ought  not  to  send  the 
parties  to  another  forum  to  litigate 
their  rights;  but  should  refer  the  mat- 
ter to  one  of  its  own  commissioners, 
or  direct  an  issue  quantum  damnifica- 
tus  to  be  tried  at  its  own  bar.  2  Story, 
Eq.,  Ed.,  1866,  §§  798-9,  and  note;  Fry 
on  Specific  Performance,  2d  Am.  Ed. 
p.  448."  Nagle  v.  Newton,  22  Gratt. 
814,  821. 

Illustrative  Cases. — N.  sues  J.  m 
equity  to  rescind,  or  enforce  specific 
execution  of  a  contract,  for  the  sale  of 
land  by  N.  to  J.  J.  answers,  not  ob- 
jecting to  specific  execution,  but  insist- 
ing that  he  shall  be  compensated  for 
injuries  to  which  he  has  been  sub- 
jected by  the  failure  of  N.  to  comply 
with  his  contract,  and  by  the  intermed- 
dling of  N.  and  his  agents  with  J.*s 
possession  of  the  land  and  the  property 
upon  it.  Held,  the  case  being  a  proper 
case  for  decreeing  specific  execution 
of  the  contract,  the  court  has  jurisdic- 
tion, as  ancilliary  thereto,  to  decree 
compensation  to  J.  for  the  damages  he 
has  sustained  by  the  improper  acts  of 
N.  and  his  agents.  The  rule  laid  down 
by  Nagle  v.  Newton,  22  Gratt  814.  that 
jurisdiction  to  specifically  enforce  a 
contract  carries  with  it,  as  ancilliary. 
the  jurisdiction  to  give  damages,  is  fol- 
lowed by  several  subsequent  cases  cit- 
ing Nagle  V.  Newton,  22  Gratt.  814.  as 
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their  authority.  See  Ayers  v.  Robins, 
:jO  Gratt.  105,  114;  Stearns  v.  Beckham, 
31  Gratt.  379,  421;  Campbell  v.  Rust, 
85  Va.  653,  668,  8  S.  E.  664;  Ewing  v. 
Litchfield,  91  Va.  575,  580,  22  S.  E. 
362. 

Compensation  to  Defendant  Where 
Plaintiff  Seeks  Relief.^"It  may  be 
further  observed  that  there  is  an  ob- 
vious distinction  between  cases  where 
the  party  seeks  relief  in  equity  as  plain- 
tiff, and  where  compensation  is  sought 
by  the  defendant  in  resistance  or  modi- 
fication of  the  plaintiffs  claim.  In  the 
latter  case,  the  maxim  prevails  that  he 
who  seeks  equity  shall  do  equity.  2 
Story's  Eq.,  §  799  (a).  Where  a  plain- 
tiff in  equity  seeks  the  aid  of  the  court 
to  enforce  specific  performance,  he  can 
only  receive  such  relief  upon  equita- 
"ble  terms;  and  if  it  would  be  inequi- 
table to  grant  relief  without  compen- 
sation to  the  defendant  (whether  such 
compensation  be  by  way  of  damages, 
or  otherwise),  it  is  competent  for  the 
court  having  possessed  itself  of  the 
subject  by  proper  exercise  of  its  juris- 
diction, to  do  complete  justice  between 
the  parties;  and  as  ancillary  to  that 
purpose,  may  ascertain  damages  sus- 
tained by  the  defendant,  either  by  an 
enquiry  made  by  a  master  or  by  a  jury 
upon  an  issue  quantum  damnificatus  to 
l)e  tried  at  its  own  bar."  Nagle  v. 
Newton,   22   Gratt.   814,  825. 

How  Damages  Ascertained. — Where 
the  court  of  chancery  has  jurisdiction 
of  the  case,  and  where  it  is  a  case 
proper  for  specific  performance,  it 
may,  as  ancillary  to  specific  perform- 
ance, decree  compensation  or  damages; 
and  where  the  ascertainment  of  dam- 
ages is  essential,  in  order  to  do  com- 
plete justice  between  the  parties  in 
the  case  before  it,  the  court  ought 
not  to  send  the  parties  to  another 
forum  to  litigate  their  rights;  but 
should  refer  the  matter  to  one  of  its 
own  commissioners,  or  direct  an  issue 
quantum  damnificatus  to  be  tried  at  its 
own  bar.  2  Story  Eq.  Ed.  1866.  §§ 
798-9,  note;   Fry  on   Specific'  Perform- 


ance, 2d  Am.  Ed.,  p.  448.  Nagle  v. 
Newton,  22  Gratt.  814,  821;  Campbell 
V.  Rust,  85  Va.  653,  8  S.  E.  664. 

N.  sues  J.  in  equity  to  rescind,  or 
enforce  specific  execution  of  a  con- 
tract, for  the  6ale  of  land  by  N.  to  J. 
J.  answers,  not  objecting  to  specific  ex. 
ecution,  but  insisting  that  he  shall  be 
compensated  for  injuries  to  which  he 
has  been  subjected  by  the  failure  of 
N.  to  comply  with  his  contract,  and  by 
the  intermeddling  of  N.  and  his  agents 
with  J.'s  possession  of  the  land  and  the 
property  upon  it.  Held,  the  damages 
may  be  ascertained  either  by  a  com- 
missioner, or  by  an  issue  of  quantum 
damnificatus  to  be  tried  at  the  bar  of 
the  court.  This  portion  of  the  sylla- 
bus is  sustained  in  Campbell  v.  Rust» 
85  Va".  653,  666,  8  S.  E.  664,  and  Grubb 
V.  Starkey,  90  Va.  831,  834,  20  S.  E. 
784.  See  Nagle  v,  Newton,  22  Gratt. 
814,  distinguished  in  Witz  v.  Mullin, 
90  Va.   805,  20  S.   E.  783. 

s.  Retaining  Jurisdiction  to  Do  Com- 
plete Equity. 

Where  a  court  has  once  acquired  ju- 
risdiction on  the  ground  of  specific 
performance,  it  may  go  on  to  a  com- 
plete adjudication,  even  to  the  extent 
of  establishing  legal  rights  and  granting 
legal  remedies,  which  would  otherwise 
be  beyond  the  scope  of  its  authority. 
Grubb  V.  Starkey,  90  Va.  831,  20  S.  E. 
784,  citing  Walters  v.  Farmers'  Bank» 
76  Va.  12;  Payne  v.  Graves,  5  Leigh 
561. 

When  equity  can  do  complete  justice 
between  the  parties,  it  will  never  turn 
them  out  of  court  to  pursue  their  rem- 
edy at  law.  McComas  v.  Easley,  21 
Gratt.  23,  31;  Chinn  v.  Heale,  1  Munf. 
63;  5  Pet.  U.  S.  R.  263.  But  a  court 
of  equity  having  complete  jurisdiction 
of  the  parties,  and  the  subject  matter, 
should  make  such  decree  as  will  settle 
the  rights  of  the  parties,  do  complete 
justice  between  them  and  close  the  con- 
troversy forever.  McComas  v.  Easley, 
21  Gratt.  23,  32;  West  Va.  Oil,  etc.,  Co. 
V.  Vinal.  14  W.  Va.  637,  687. 
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The  plaintiff  files  his  bill  for  specific 
performance  in  a  case  where  he  is 
clearly  entitled  to  it,  and  which  is  de- 
creed by  the  court;  and  the  defendant 
not  objecting  to  specific  performance, 
claims  that  he  is  entitled  to  compen- 
sation by  way  of  damages  arising  from 
the  acts  of  the  plaintiff  and  his  agents 
respecting  the  subject  matter  of  the 
agreement.  In  such  a  case  the.  court 
having  obtained  possession  of  the  sub- 
ject, it  will  do  complete  justice  by  dis- 
posing of  the  whole  subject  at  its  own 
bar,  without  sending  the  parties  to  an- 
other forum.  This  practice  has  been 
commended  and  established  by  nu- 
merous decisions  of  this  court.  See 
Payne  v.  Graves,  5  Leigh  561;  Billups 
V.  Sears,  5  Gratt.  31;  Lyons  v.  Miller, 
6  Gratt.  427;  Bank  v.  Arthur,  3  Gratt. 
173;  Martin  v.  Hall,  9  Gratt.  8;  Naglc 
V.   Newton,  22  Gratt.   814,  824. 

In  Ragland  v.  Broadnax,  29  Gratt. 
401,  422,  the  court  said:  "We  think 
the  circuit  court  was  right  in  retaining 
the  cross  bill  and  adjudicating  the 
questions  raised  by  it.  All  the  parties 
interested  were  before  the  court.  It 
had  jurisdiction  of  the  subject  matter 
and  the  parties.  It  ought  not  after 
protracted  and  costly  litigation,  to  have 
dismissed  the  cross  bill  and  turned  the 
parties  over  to  another  tribunal  to  liti- 
gate the  same  questions.  In  further- 
ance of  a  favorite  maxim  of  courts  of 
equity  it  ought  to  have  put  an  end  to 
the  litigation  between  the  parties,  hav- 
ing all  the  parties  before  it  and  doing 
justice  to  all."  Citing  Rhea  v.  Jordan, 
28  Gratt.  678  and  Mettert  v.  Hagan,  18 
Gratt.  231;  Clark  v.  Long,  4  Rand.  451, 
452. 

Where  equity  can  do  complete  jus- 
tice between  the  parties,  it  will  never 
turn  them  out  of  court  to  pursue  their 
remedy  at  law.  Chinn  v.  Heale,  1 
Munf.  63;  5  Pet.  U.  S.  R.  263.  But  a 
court  of  equity  having  complete  juris- 
diction of  the  parties,  and  the  subject 
matter,  should  make  such  decree  as 
will  settle  the  rights  of  the  parties,  do 
complete    justice    between    them,     and 


close  the  controversy  forever.  We  are 
therefore  of  opinion,  that  while  the 
plaintiff  can  not  have  specific  execu- 
tion of  the  contract  he  seeks  to  en- 
force, yet,  under  the  circumstances  of 
this  case,  he  ought  to  have  his  election 
(see  Hook  v.  Ross,  1  Hen.  &  Mun. 
310),  either  to  have  the  contract  re- 
scinded, or  to  have  it  performed  in  ac- 
cordance with  the  agreement,  as 
proved;  McComas  v.  Easley,  21  Gratt 
23,  31. 

On  a  bill  by  a  vendee  to  rescind  a 
contract  to  purchase  land  because  of 
the  vendor's  refusal  to  convey  after 
full  payment  of  the  price,  it  was  asked 
that  the  vendor  be  required  to  refund 
the  price,  together  with  the  moneys 
expended  by  complainant  for  the  ben- 
efit of  the  property,  including  taxes 
thereon  paid  by  him.  Defendant  denied 
full  payment  of  the  price,  and  showed 
a  certain  balance  due  by  exhibits  for 
which  he  asked  a  decree  against  com- 
plainant, offering  to  execute  a  deed  on 
payment  thereof.  Upon  a  hearing  on 
the  pleadings  and  exhibits,  the  bill  was 
dismissed,  without  prejudice,  however, 
to  complainant's  right  to  sue  for  spe- 
cific performance  on  payment  of  the 
balance  of  the  price.  Held,  that  the  dis- 
missal was  error,  since,  having  taken 
jurisdiction,  the  court  should  have  had 
an  account  taken,  and  given  the  par- 
ties full  relief.  Kirschbaum  v.  Coon, 
2  Va.   Dec.  423. 

f.    Ousting   Jurisdiction. 

Where  a  court  of  equity  has  once  ac- 
quired jurisdiction  for  specific  perform- 
ance, no  subsequent  act  of  the  defend- 
ants can  oust  that  jurisdiction.  For 
example,  where  equity,  having  acquired 
jurisdiction  on  the  ground  with  specific 
performance  because  there  was  no  ade- 
quate remedy  at  law  and  as  ancillary 
thereof  has  awarded  damages  for  .  a 
breach  of  the  contract,  the  perform- 
ance of  the  contract  in  question  by  the 
defendants  before  the  entry  of  the  de- 
cree, although  subsequent  to  the  filing 
of  the  bill,  will  not  oust  the  ancillary 
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power  of  the  court  to  decree  damages. 
Grubb   V.    Starkey,   90   Va.    831,   20    S. 
E.    784. 
2.  Venue. 

See  the  title  VENUE. 

The  several  superior  courts  of  chan- 
cery have  jurisdiction  in  cases  where 
their  process  is  served,  upon  the  de- 
fendant, within  their  respective  dis- 
tricts; though  his  place  of  residence, 
and  also  the  land  in  controversy,  be  in 
a  different  district.  Hughes  v.  Hall,  6 
Munf.  431. 

J.    REFERENCE   TO   ASCERTAIN 
CHARACTER  OF  TITLE. 

See  the  title  REFERENCE,  vol.  11, 
p.  707. 

Statement  of  General  Rule.— Where 
suit  is  brought  by  a  vendor  to  enforce 
the  payments  of  purchase  money  under 
an  executory  contract  for  the  sale  of 
land,  and  defendant  alleges  a  defect 
of  title  in  the  vendor,  he  may  have  a 
reference  to  ascertain  the  character  of 
the  title,  or  the  court  may,  where  the 
proof  raises  a  doubt  as  to  title,  make 
such  reference;  but  unless  such  refer- 
ence be  asked  by  the  vendee,  or  such 
doubt  appears,  a  reference  is  not  neces- 
sary, and  the  court  may  proceed  to 
subject  the  land  for  the  purchase 
money.  Core  v.  Wigner,  32  W.  Va. 
277,  9  S.  E.  36;  Middleton  v.  Sclby,  19 
W.  Va.  167,  168;  Hudson  v.  Max  Mead- 
ows Land,  etc.,  Co.,  97  Va.  341,  33  S. 
E.  586;  Jackson  v.  Ligon,  3  Leigh  161. 

Where  a  doubt  arises  as  to  the  title, 
or  where  the  defendant  asks  for  a 
reference  of  the  question  of  title  to  a 
commissioner  to  be  reported  on,  it  is 
proper  to  so  refer  the  cause,  and  upon 
such  application,  should  the  court  re- 
fuse to  refer  the  question  to  a  com- 
missioner, it  would  be  error.  Fry  on 
Specific  Performance,  §  825,  says: 
"Hence  it  follows,  that  though  the  pur- 
chaser may  admit,  that  he  has  only  one 
particular  objection  or  no  objection  at 
all  to  the  title,  he  is  equally  entitled  to 
a  general  reference  as  to  it."  Vide 
also,  Griffin  v.  Cunningham,  19  Gratt. 


571;  Beverley  v.  Lawson,  3  Munf.  317. 
Middleton  v.  Selby,  19  W.  Va.  167,  174. 

Where  a  suit  is  brought  for  the  spe- 
cific execution  of  a  contract  for  the 
sale  of  land  against  the  purchaser,  if 
the  title  to  such  land  is  doubtful  and 
obscure  or  depending  upon  matters  in 
pais,  the  court  may  refer  the  cause  to 
a  commissioner  to  ascertain  the  state 
of  the  title.  To  this  effect  Beverley  v. 
Lawson,  3  Munf.  317,  was  cited  in  Jack- 
son V.  Henderson,  3  Leigh  196;  Goddin 
V.  Vaughn,  14  Gratt.  102,  128;  Hudson 
V.  Max  Meadows  Land,  etc.,  Co.,  97  Va. 
341,  347,  33  S.  E.  586;  Middleton  v, 
Selby,  19  W.  Va.  167,  174,  footnote  to 
Griffin  v.  Cunningham,  19  Gratt.  571^ 
572. 

The  vendor  in  a  suit  for  specific  per- 
formance must  show  that  he  can  con- 
vey that  title  he  agreed  in  the  contract 
to  convey.  If  the  purchaser  objects  to 
the  title  which  the  vendor  proffers  and 
it  appears  doubtful  whether  the  vendor 
can  convey  such  title  as  would  author- 
ize a  decree  for  specific  performance, 
the  title  should  be  referred  to  a  com- 
missioner to  be  examined  and  reported 
on,  before  a  decree  is  made.  Beverley 
V.  Lawson,  3  Munf.  317;  Smith  v.  Par- 
sons, 33  W.  Va.  644,  649,  11  S.  E.  68, 
70;    Griffin  v.  Cunningham,  19  Gratt.  571. 

Where  a  bill  in  equity  is  exhibited 
by  the  vendor  of  land,  against  the  pur- 
chaser for  specific  performance,  if  the 
purchaser  objects  to  the  title,  and  it  ap- 
pear doubtful  whether  the  plaintiff  can 
make  such  a  title  as  will  authorize  a 
decree  for  specific  performance,  or 
other  relief,  on  giving  bond  to  guard 
against  remote  or  improbable  contin- 
gencies, the  title  ought,  of  course,  to 
be  referred  to  a  commissioner  to  be 
examined  and  reported  upon.  Beverley 
V.  Lawson,  3  Munf.  317. 

In  the  case  of  Jackson  v.  Ligon,  3 
Leigh  161,  the  court  clearly  recognized 
the  rule  that  the  court  would  not  deny- 
specific  performance  of  a  contract  be- 
fore a  reference  to  ascertain  the  state 
of  the  title  to  the  property  in  contro- 
versy,  or    decree   specific   performance 
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without  inquiry  as  to  the  state  of  the 
title,  if  it  appeared  necessary. 

Where  the  sufficiency  o{  a  title  is 
neither  denied  nor  questioned  in  the 
answer,  the  rule  is  that  an  inquiry  as 
to  title  will  be  directed  upon  the  ap- 
plication of  the  vendee,  or  when  the 
proof  in  the  answer  renders  it  doubt- 
ful as  to  whether  the  title  be  good. 
Creigh  v.  Boggs,  19  W.  Va.  240,  255, 
citing  Middleton  v.  Selby,  19  W.  Va. 
167. 

Where  there  is  no  reason  to  question 
the  validity  of  a  vendor's  title  to  the 
land,  it  is  not  error  to  refuse  an  order 
of  special  reference  with  d  view  to  in- 
quiring as  to  its  validity  before  decree- 
ing the  specific  execution  of  the  con- 
tract.    Creigh  v.  Boggs,  19  W.  Va.  240. 

Rule  Where  Objections  to  Title  a 
Question  of  Law. — ^Where  the  facts  are 
all  before  the  court,  and  the  objection 
to  the  title  to  land  purchased  is  a  ques- 
tion of  law,  it  is  unnecessary  to  refer 
the  ,title  to  a  commissioner.  Goddin  v. 
Vaughn,  14  Gratt.  102,  128,  citing  Jack- 
son V.  Ligon,  3  Leigh  161,  180.  Jack- 
son V.  Ligon,  3  Leigh  161,  is  also  cited  in 
Hudson  V.  Max  Meadows  Land,  etc., 
Co.,  97  Va.  341,  347,  33  S.  E.  586. 

Bill  in  county  court,  by  vendor 
against  vendee,  for  specific  execution 
of  agreement  for  sale  and  purchase  of 
land;  vendor  insisting  he  has  a  good 
title  to  convey,  and  vendee  that  title 
is  defective,  and  both  parties  by  the 
pleadings  referring  the  question  (which 
is  a  question  of  law  on  the  construc- 
tion of  a  will)  to  the  court;  and  the 
cause  is  brought  to  hearing  by  consent, 
neither  party  asking  a  reference  of  the 
title  to  a  commissioner.  Held,  in  such 
case,  the  court  ought  not  to  refer  the 
title  to  a  commissioner,  nor,  if  title  be 
defective,  to  give  vendor  time  to  per- 
fect it,  but  should  proceed  to  decide 
the  question.  Jackson  v.  Ligon,  3 
Leigh  161. 

English  and  American  Practice  Con- 
trasted.— "T  can  perceive  no  necessity 
in  this  case  for  a  reference  to  a  com- 
missioner to  examine  and  report  upon 


the  title.  In  England  it  is  true,  upon 
a  bill  for  specific  performance,  either 
party  may  have  a  reference  as  to  title. 
1  Sugd.  Vend.  (Ed.  1843)  357.  The 
practice  has  not  generally  obtained  to 
this  extent  with  us.  Where  the  title 
is  doubtful  and  obscure  or  depending 
upon  matters  in  pais,  as  in  the  case  of 
Beverley  v.  Lawson,  3  Munf.  317,  a 
reference  may  be  very  proper  and 
necessary.  Here  the  facts  were  all  be- 
fore the  court,  and  the  question  was 
one  of  law  most  appropriate  for  the 
court  to  decide.  Jackson  v,  Ligon,  3 
Leigh  161,  180,  Judge  Carr's  opinion. 
Even  according  to  the  English  practice 
where  the  title  is  clear,  no  reference  is 
necessary.  Omerod  v.  Hardman,  5 
Ves.  R.  722;  Rose  v.  Calland,  Id.  186. 
And  such  in  my  view  was  the  title  in 
question  here."  Goddin  v.  Vaughn,  14 
Gratt.  102,  128. 

"In  England,  the  practice  in  suits  for 
specific  performance,  where  there  is  a 
dispute  about  the  title,  is  to  refer  the 
question  .of  title  to  a  master,  and  al- 
though a  suit  of  that  kind  may  be  main- 
tained where  the  plaintiff  had  no  title 
when  his  suit  was  commenced,  if  he 
gets  a  title  in  due  time,  he  is  required 
to  do  so  before  the  report  of  a  master 
against  him.  (Sugden  on  Vendors,  p. 
306,  vol.  1.)  But  in  this  case  the  plain- 
tiff not  only  had  no  title  at  the  time 
when  he  was  asking  a  decree  against 
Hendree,  but  he  has  none  to  this  day, 
so  far  as  appears  from  the  record." 
Barksdale  v.  Hendree,  2  Pat.  &  H. 
43,  49. 

Waiver  of  Objection  to  Title- 
Where  the  contract  is  for  the  ex- 
change of  lands,  and  the  title  of  each 
party  is  set  out  in  the  pleading,  a 
reference  will  not  be  ordered  where  it 
Appears  that  the  defendant  has  accepted 
a  payment  in  pursuance  of  the  con- 
tract after  filing  his  answer,  though  the 
defendant  by  his  answer  objected  to 
the  plaintiff's  title,  a  specific  perform- 
ance will  be  ordered.  Stovall  v,  Lon- 
don, 5  Munf.  299.  See  Goddin  r. 
Vaughn,  14  Gratt.  102,  125.     Although 
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in  Stovall  v.  London,  5  Munf.  299,  and 
Legrand  v.  Hampden-Sidney  College, 
5  Munf.  327,  a  decree  was  rendered 
without  referring  the  title  to  a  master 
commissioner  to  enquire  and  report 
upon  its  sufficiency,  yet  in  these  cases 
there  seems  to  have  been  no  special 
occasion  for  the  interposition  of  a  mas- 
ter, and  nothing  was  said  by  the  court 
in  either  case,  indicative  of  any  disap- 
proval of  the  practice. 

But  where  the  title  is  doubtful  and 
obscure  or  dependent  upon  matters  in 
pais,  as  in  the  case  of  Beverley  v.  Law- 
son,  3  Munf.  317,  a  reference  may  be 
very  proper  and  necessary. 

Application  Must  Be  Made  for  Refer- 
ence.— Where  a  suit  is  brought  for  the 
specific  execution  of  a  verbal  contract 
for  the  sale  of  land  against  the  pur- 
chaser, he  is  entitled  upon  application 
to  have  the  matter  referred  to  a  com- 
missioner to  be  reported  upon,  or  the 
court  may,  where  the  plea  raises  doubt 
as  to  the  title,  refer  that  matter  to  a 
commissioner;  but  unless  such  appli- 
cation be. made,  or  such  doubt  appear, 
such  reference  is  not  necessary.  Mid- 
dleton  V.  Selby,  19  W.  Va,  167,  168; 
Jackson  v.  Ligon,  3  Leigh  161;  Core  v. 
Wigner,  32  W.  Va.  277,  9  S.  E.  36. 

"In  this  case  I  see  no  ground  what- 
ever for  directing  the  inquiry.  No  ap- 
plication was  made  to  the  court  for  a 
reference  to  a  commissioner;  and  no 
proof  whatever  was  taken  to  cast  a 
doubt  upon  the  evidence  of  the  com- 
plainant, that  he  had  both  the  leg^al 
and  equitable  title  to  the  property.  The 
case  of  Griffin  v.  Cunningham,  19  Gratt. 
571,  is  not  a  case  in  point  in  this  re- 
gard, because  in  Virginia  the  answer 
of  the  complainant  is  to  be  taken  as 
true  unless  overcome  by  two  witnesses 
or  one  witness  with  strong  corroborat- 
ing circumstances;  and  in  that  case  the 
defendant  answered  and  showed  in  his 
answer,  that  he  had  had  counsel  to  ex? 
amine  the  title,  and  the  counsel  had  re- 
ported it  was  bad,  which  report  was 
filed  as  a  part  of  the  answer.  The 
court    thereupon    directed   a   reference. 


It  does  not  appear  distinctly  whether 
the  reference  was  made  upon  the  ap- 
plication of  the  purchaser  or  by  the 
court  ex  mero  motu.  But  in  our  state, 
when  the  answer  denies  any  material 
allegation  of  the  bill,  the  effect  of  such 
denial  is  only  to  put  the  plaintiff  on 
satisfactory  proof  of  the  truth  of  such 
allegation,  and  any  evidence,  which 
satisfies  the  court  or  jury  of  the  truth 
thereof,  shall  be  sufficient  to  establish 
the  same.  (W.  Va.  Code,  ch.  125,  § 
59;  Lowry  v.  Buffington,  6  W.  Va. 
249.)"  Middleton  v.  Selby,  19  W.  Va. 
167,   175. 

Time  of  Directing  Inquiry. — The  in- 
quiry as  to  title  may  be  directed  by  the 
court  (1)  at  the  hearing  or  (2)  on  mo- 
tion before  the  hearing  but  after  an- 
swer or  (3)  before  the  answer.  The 
practice  of  allowing  this  inquiry  on 
motion  was  introduced  by  Lord  Thur- 
low.  (Fry  on  Spec.  Performance,  § 
860.)  From  the  authorities  it  is  clear, 
that  this  inquiry  will  be  directed  upon 
the  application  of  the  vendee,  or  where 
the  proof  in  the  cause  raises  a  doubt  as 
to  the  title;  but  it  does  not  appear 
from  the  authorities,  where  no  applica- 
tion is  made  by  the  purchaser,  nor 
doubt  raised  by  the  proof,  that  the 
court  will  in  all  cases  direct  an  inquiry 
as  to  the  ti*le.  Middleton  v.  Selby,  19 
W.  Va   167,  175. 

Commissioner's  Report. — If  a  report 
be  made  showing  the  liens  on  a 
debtor's  land  and  their  priorities,  which 
the  bills  ask  may  be  sold,  and  after- 
wards a  demurrer  to  the  bill  is  sus- 
tained, and  an  amended  bill  filed  mak- 
ing a  large  number  of  lienors  parties, 
who  were  not  parties  to  the  suit  origi- 
nally, such  commissioner's  report  ought 
not  to  be  confirmed,  but  a  new  order 
of  reference  should  be  made  by  the 
court  to  ascertain  the  liens.  Tavenner 
V.  Barrett,  21  W.  Va.  656. 
K.  NATURE  OF  RELIEF  GRANTED 

PARTIES. 
1.   Compensation  or  Damages  in  Lieu 
of  Specific  Performance. 

In  General. — ^The  tendency  of  all  the 
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modern  cases,  both  in  England  and  in 
this  country,  is  to  prefer  giving  the 
party  compensation  in  damages,  in- 
stead of  a  specific  performance.  Wher- 
ever damages  will  answer  the  purpose 
of  indemnity,  this  alternative  will  be 
preferred,  as  it  will  equally  satisfy  jus- 
tice, and  will  be  coincident  with  the 
provisions  and  in  support  of  the  au- 
thority of  the  statute.  Wright  v. 
Pucket,  22  Gratt.  370,  377. 

It  is  now  a  settled  rule,  that  a  court 
of  equity,  even  where  specific  perform- 
ance is  refused,  will  decree  the  pur- 
chaser compensation.  It  will  do  so 
where  there  is  no  adequate  remedy  at 
law,  where  some  peculiar  equity  inter- 
venes; it  will  do  so  to  prevent  multi- 
plicity of  suits,  and  where  it  has  ob- 
tained jurisdiction  of  the  case  on  other 
grounds.  Where  the  bill  is  framed  with 
a  double  aspect  and  contains  a  prayer 
for  alternative  relief,  if  the  court  is 
unable  to  execute  the  contract,  it  will 
go  on  to  decree  the  repayment  of  the 
purchase  money.  But  there  may  be 
cases  in  which  the  conduct  of  the  pur- 
chaser is  such  as  to  preclude  him  from 
all  relief  in  the  equity  forum.  Stearns 
V.  Beckham,  31  Gratt.  379;  Anthony  v, 
Leftwich,  3  Rand.  238;  Payne  v.  Graves, 
5  Leigh  561;  Bowles  v.  Woodson,  6 
Gratt.  78;  McComas  v,  Easley,  21  Gratt. 
23;  Nagle  v.  Newton,  22  Gratt.  814. 

In  Stearns  v.  Beckham,  31  Gratt. 
379,  the  court,  at  page  422,  cited 
Hoover  v.  Calhoun,  16  Gratt.  109;  Mc- 
Comas V.  Easley,  21  Gratt.  23;  Hen- 
dricks V,  Gillespie,  25  Gratt.  181,  as 
cases  in  which  the  court,  though  hav- 
ing refused  specific  execution,  decreed 
compensation  to  the  proper  parties, 
upon  the  ground  that  the  court,  being 
in  possession  of  the  case,  would  put 
an  end  to  the  controversy  by  giving 
complete  relief.  See  also,  Anthony  v. 
Leftwich,  3  Rand.  238;  Payne  v. 
Graves,  5  Leigh  561;  Bowles  v.  Wood- 
son, 6   Gratt.  78. 

If  a  specific  execution  is  refused  for 
any  cause,  the  court  will  decree  com- 
pensation to  a  party  who  may  have  ex- 


pended his  money  on  the  property  of 
another,  on  the  faith  of  such  contract 
Smith  V,  Profitt,  82  Va.  832.  850.  1  S. 
E.  67,  citing  Anthony  v.  Leftwich,  3 
Rand.  238. 

Illustrative  Cases. — In  1851,  J.  mar- 
ries and  brings  his  wife  to  the  house  of 
his  father,  E.;  and  he  lives  there  for 
years,  under  an  understanding  or  agree- 
ment with  E.,  that  E.  will  leave  him 
the  land  by  his  will  upon  conditions 
that  J.  will  support  E.  and  his  wife  dur- 
ing their  lives.  J.  lives  on  the  land 
which  he  cultivates,  and  he  supports 
E.  and  his  wife  until  1863,  when  he 
goes  into  the  army,  and  dies  in  1865. 
After  J.  went  into  the  army,  his  widow 
and  E.,  and  wife,  do  not  agree,  and  E. 
and  wife  leave  the  place,  and  are  sup- 
ported by  another  son  of  E.  until  the 
death  of  E.  in  1868,  when  he  gives  the 
land  to  his  son,  except  fifty  acres  which 
he  had  previously  given  to  J.'s  widow 
and  children.  Held,  J.,  having  re- 
ceived from  the  proceeds  of  the  land 
a  full  satisfaction  for  the  support  of 
E.  and  his  wife  and  any  impfovcments 
he  had  made  upon  it,  is  not  entitled  to 
further  compensation.  Cox  v.  Cox, 
26  Gratt.  305. 

Decree  for  Sum  of  Money  in  Lieu  of 
Specific  Performance. — On  a  bill  in 
equity  for  specific  performance  of  an 
agreement,  the  court  ought  not,  in  lieu 
thereof,  to  decree  a  sum  of  money  abso- 
lutely, but  may  conditionally;  giving 
the  defendant  his  election,  either  to 
pay  the  money,  or  to  perform  the 
agreement  specifically.  In  such  case, 
if  the  defendant  be  guilty  of  contu- 
macy, and  the  court,  from  the  want  of 
evidence  which  he  is  bound  to  disclose, 
be  not  able  to  direct  the  specific  per- 
formance, a  sum  of  money  may,  in  like 
manner,  be  decreed  for  the  purpose  of 
compelling  the  production  of  such  evi- 
dence. Hook  V.  Ross,  1  Hen.  &  M. 
310. 

Destruction  of  Subject  Matter  Pend- 
ing Suit — "It  has  been  held,  that  where 
the  complainant  was  originally  entitled 
to  a  specific  performance,  but  pending 
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.the  suit  the  subject  matter  of  the  liti- 
gation is  abstracted  or  destroyed,  he 
will  not  be  turned  round  to  his  remedy 
at  law,  but  compensation  or  damages 
will  be  decreed  him.  2  Story,  Eq.,  § 
794."  Grubb  V,  Starkey,  90  Va.  831, 
«35,  20  S.  E.  784. 

Compensation  to  Vendee  for  Services 
Rendered. — Where  the  vendee  has  not 
only  not  performed  his  part  of  the 
agreement,  but  can  not  be  compelled 
so  to  do  upon  a  bill  filed  against  him, 
he  is  clearly  not  entitled  to  the  aid  of 
a  court  of  equity.  He  may  be  entitled 
to  a  decree  for  compensation  for  the 
services  rendered;  but  not  for  specific 
execution  of  the  contract.  Cox  v.  Cox, 
26    Gratt.   305,   311. 

Retaining  Jurisdiction  for  Complete 
Relief. — "There  is  another  class  of 
cases  in  which  a  court  of  equity  will 
decree  compensation  although  specific 
performance  can  not  be  enforced. 
Whenever  the  court  obtains  rightful 
jurisdiction  of  the  parties  and  the  sub- 
ject matter  for  one  purpose,  it  will 
make  its  jurisdiction  effectual  for  all 
purposes.  This  principle  is  adverted  to 
by  Mr.  Justice  Nelson  in  Tayloe  v. 
Merchants  Fire  Ins.  Co.,  9  How.  U.  S. 
R.  390,  405.  In  that  case  he  said  'it 
will  be  an  idle  technicality  for  a  court 
of  equity  to  turn  the  party  over  to  his 
remedy  at  law.'  And  no  doubt  it  was 
a  strong  sense  of  this  injustice  that 
led  the  court  at  an  early  day  to  estab- 
lish the  rule,  that  having  properly  ac- 
quired jurisdiction  over  the  subject  for 
a  necessary  purpose,  it  was  the  duty  of 
the  court  to  proceed  and  do  final  and 
complete  justice  between  the  parties 
when  it  could  be  done  as  well  in  that 
court  as  in  proceedings  at  law.  This 
rule  has  been  recognized  and  enforced 
in  numerous  cases  in  Virginia.  Among 
them  are  Hoover  v.  Calhoun,  16  Gratt. 
109;  McComas  v.  Easley,  21  Gratt.  23; 
Hendricks  v.  Gillespie,  25  Gratt.  181,  in 
each  of  which  the  court,  having  re- 
fused specific  execution,  decreed  com- 
pensation to  the  proper  parties,  upon 
the  ground- that  the  court  being  in  pos- 


session of  the  case  it  would  put  an  end 
to  the  controversy  by  giving  complete 
relief."  Stearns  v,  Beckham,  31  Gratt. 
379,   421. 

8.  Damages  or  Compensation  in  Addi- 
tion to  Specific  Performance. 

In  General — Where  a  court  of  equity 
has  jurisdiction  to  decree  specific  per- 
formance of  a  contract  in  part,  it  will 
award  damages  for  the  breach  of  so 
much  of  it  as  can  not  be  specifically  ex- 
ecuted, and  not  turn  the  party  round 
to  his  remedy  at  law.  Chinn  v,  Heale, 
1    Munf.   63. 

Compensation  for  Delay. — Where  a 
bill  was  filed  to  compel  defendants  to 
specifially  perform  a  contract,  and  ask- 
ing for  damages  occasioned  by  a  delay 
in  carrying  out  their  agreement,  but 
subsequently,  they  completed  their  con- 
tract, and  the  court  directed  its  com- 
missioners to  ascertain  the  amount  of 
damages,  it  was  held  that  such  subse- 
quent, voluntary  completion  of  the  con- 
tract by  the  defendants  could  not  oust 
the  jurisdiction  of  the  court  which  was 
once  acquired,  and  that  they  would 
proceed  to  a  complete  adjudication, 
even  to  the  extent  of  establishing  legal 
right  and  granting  legal  remedies. 
Grubb  V.  Starkey,  90  Va.  831,  20  S.  E. 
784,  citing  Walters  v.  Farmers'  Bank, 
76  Va.  12. 

Damages  for  Being  Kept  Out  of 
Possession.— A  vendee  is  entitled  to 
recover  damages  he  has  suffered  by 
not  obtaining  possession  of  the  prop- 
erty, when  it  was  the  duty  of  the 
vendor  to  put  him  in  possession. 
Broyles  v.  Bee,  18  W.  Va.  514,  522. 

Compensation  for  Injuries  by  Plain- 
tiff.— A  decree  requiring  a  vendee  spe- 
cifically to  perform  his  contract  may 
award  to  him  compensation  for  injuries 
caused  by  the  vendor.  Nagle  v,  New- 
ton,  22  Gratt.  814. 

Compensation  for  Obtaining  Patent 
to  Land. — In  a  written  agreement  for 
the  sale  of  land,  it  was  described  as  a 
tract  which  had  escheated  to  the  com- 
monwealth, and  by  tl.e  commonwealth 
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llad  been  given  to  the  vendor,  who 
stipulated  to  make  compensation,  if  a 
better  title  than  his  should  thereafter 
be  established.  The  title  of  the  vendor 
appearing  to  be  such  as  described,  on 
a  bill  in  his  behalf  for  specific  perform- 
ance, the  purchaser  was  not  allowed 
compensation  for  locating  and  obtain- 
ing a  patent  for  part  of  the  land  as 
waste  and  unappropriated,  but  was  de- 
creed to  release  his  claim  under  the 
patent,  before  the  vendor  should  be 
compelled  to  make  him  a  deed,  and  a 
stipulation  conforming  to  the  agree- 
ment, was  directed  to  be  inserted  in 
such  deed.  Legrand  v.  Hampden-Sid- 
ney  College,  5  Munf.  324. 

Compensation  for  Wife's  Refusal  to 
Join  in  Conveyance. — A  court  of  equity 
will  not  decree  a  specific  performance 
by  a  husband  and  wife  for  the  sale  of 
the  wife's  land,  at  the  suit  of  the 
vendee,  the  wife  refusing  to  execute 
the  contract,  nor  will  the  court  compel 
the  husband  to  convey  his  life  estate 
to  the  vendee,  with  compensation  for 
the  failure  of  the  wife  to  convey  her 
interest  in  the  land.  Clarke  v.  Reins,  12 
Gratt.  98. 

3.   Compensation  or  Abatement  of  Pur- 
chase Money, 
a.   For  Deficiency  in  Quantity  of  Land. 

For  a  full  discussion,  see  the  title 
VENDOR  AND  PURCHASER. 

In  General. — Upon  a  bill  filed  to  re- 
cover compensation  for  a  deficiency  in 
an  exchange  of  lands,  and  for  general 
relief,  before  decreeing  compensation 
in  money,  the  court  should  ascertain, 
through  one  of  its  commissioners, 
whether  specific  performance  is  prac- 
ticable or  not,  and  if  so,  to  decree  it 
-with  compensation  for  the  use  of  the 
land  from  the  time  it  ought  to  have 
been  conveyed.  If  not  practicable,  a 
decree  should  be  rendered  for  the  value 
of  the  land  at  the  time  of  the  exchange. 
It  is  immaterial  whether  the  lands  have 
subsequently  appreciated  or  depreci- 
ated. Max  Meadows  Land,  etc.,  Co.  v. 
Bridges,  95  Va.  184,  27  S.  E.  839. 


Part  Claimed  by  Others.— Equity  will 
not  require  a  vendee,  who  has  pur- 
chased by  writing  requiring  deed  of 
general  warranty,  to  pay  all  the  pur- 
chase money,  when  a  part  of  the  land 
sold  is  claimed  by  others,  and  the  title 
thereto  is  defective.  If  the  purchaser 
can  show  clearly  that  the  title  is  de- 
fective, equity  will  not  require  him  ta 
pay  the  purchase  money  until  such  de- 
fect is  removed,  or  proper  abatement 
is  decreed,  if  the  vendee  insists  on  hav- 
ing as  much  as  he  can  have  under  the 
good  title.  Heavner  v.  Morgan,  30  W. 
Va.  335,  4  S.  E.  406. 

Title  to  Portion  of  Land  Bad.— 
Where  a  purchaser  can  not  get  a  title 
to  all  he  contracted  for,  if  he  can  get 
a  substantial  inducement  to  the  con- 
tract, he  may  insist  upon,  or  he  may 
be  compelled  to  accept,  a  title  to  so 
much  as  the  other  party  can  give  a 
good  title  to,  with  a  reasonable  com- 
pensation for  what  the  party  can  not 
effectually  convey,  or  an  abatement  of 
the  purchase  money  for  the  deficiency. 
Evans  V.  Kingsberry,  2  Rand.  120,  14 
Am.  Dec.  779;  Morgan  v.  Brast,  34  W. 
Va.  332,  12  S.  E.  710;  Creigh  v.  Boggs, 
19  VV.  Va.  240.  Compare  Foley  v.  Mc- 
Keown,  4  Leigh  627. 

Title  to  One  of  Two  Parcels  Bad.— 
There  being  two  parcels  of  land  em- 
braced in  the  contract,  each  at  a  spe- 
cific price,  if  the  vendor  can  make  a 
good  title  to  but  one  parcel  the  vendee 
is  entitled  to  have  a  conveyance  of  that 
parcel,  and  accept  it,  in  full  satisfaction 
of  the  contract.  White  v.  Dobson,  17 
Gratt.  262. 

Title  to  Insignificant  Part  Bad.— A 
written  contract  for  the  sale  of  land 
will  be  specifically  enforced,  at  the  in- 
stance of  the  vendor,  though  he  is  un- 
able to  make  title  to  an  insignificant 
part  of  the  land  of  no  peculiar  value  xo 
the  vendee,  the  court  requiring  the 
vendor  to  make  compensation  for  fbf 
land  lost  by  abating  its  value  from  the 
purchase  money.  Creigh  v.  Boggs,  19 
W.  Va.  240.  But  see  opinion  of  CaiT, 
J.,  in  Jackson  v.  Ligon,  3  Leigh  161. 
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Failure  of  Vendor  to  Perform  His 
Covenants. — A  vendee  is  entitled  to 
have  an  abatement  from  the  purchase 
money  to  the  extent  of  the  damage  he 
has  sustained,  by  the  failure  of  his 
vendor  to  comply  with  his  covenant. 
Ayres  v.  Robins,  30  Gratt.  105. 

Sale  in  Gross. — But  in  Foley  v.  Mc- 
Keown,  4  Leigh  627,  a  house  and  lot 
in  town  was  advertised  for  sale  at  auc- 
tion, being  described  as  containing 
nearly  two  acres;  the  auctioneer  at  the 
sale  states  that  there  are  nearly  two 
acres,  but  points  to  the  enclosure  of 
the  lot  as  containing  the  land  he  pro- 
poses to  sell.  Upon  a  bill  for  specific 
execution  by  the  vendor  against  the 
vendee,  the  court  held  that  specific  ex- 
ecution was  rightly  decreed,  though  the 
lot  in  fact  contained  only  one  acre  and 
twelve  poles,  basing  their  decision  on 
the  ground  that  this  was  a  sale  in  gross; 
and  the  vendee  was  held  not  to  be  en- 
titled to  any  abatement  in  the  price  for 
such  deficiency. 

Where  the  vendor  sold  to  the  vendee 
a  tract  of  land  supposed  to  contain  300 
acres,  more  or  less,  at  a  stated  price 
per  acre,  but  a  certain  part  containing 
20  acres  of  average  value  was  held  by 
title  paramount,  leaving  a  balance  as- 
certained by  survey  of  234  acres,  the 
vendor,  notwithstanding  the  deficiency 
was  entitled  to  specific  performance  as 
against  the  vendees,  with  abatement  of 
the  purchase  money  at  the  contract 
price  for  the  land  lost.  Morgan  v. 
Brast,  34  W.  Va.  332,  12  S.  E.  710. 

Rule  by  Which  Abatement  Made. — 
Where  a  vendor  sold  2,000  acres  of 
land  to  a  vendee  at  the  price  of  50,000 
dollars,  but  conveys,  by  mistake  to  the 
vendee,  39  acres  of  land  for  which  the 
vendor  has  no  title,  it  was  held,  in  a 
suit  in  equity  to  recover  the  purchase 
money,  that  the  circuit  court  should 
decree  a  specific  execution  of  the  con- 
tract, where  it  is  possible  to  do  so; 
and  that  where  such  specific  execution 
can  not  be  decreed,  the  court  should 
decree  an  abatement,  according  to  the 
contract   price   of  the   purchase,   or  at 


the  rate  of  25  dollars  per  acre,  and  not 
according  to  the  relative  value  of  the 
39  acres.  Stockton  v.  Union  Oil,  etc.^ 
Co.,  4  W.  Va.  273. 

Rule  of  Compensation. — On  a  bill  of 
injunction  exhibited  by  the  administra- 
tor of  the  purchaser  of  a  tract  of  land» 
against  the  administrator  and  heirs  of 
the  vendor  (in  whom  the  Ugal  title  re- 
mains), claiming  compensation  for  a 
deficiency,  credits  for  payments  and  a 
conveyance;  the  court,  on  allowing  the 
compensation  and  the  credits,  may  de- 
cree that  the  defendants  shall  convey 
their  title  to  certain  trustees  to  be  by 
them  conveyed  to  the  heirs  of  the  pur- 
chaser (though  not  parties  to  the  suit),, 
if  the  balance  of  the  purchase  money 
be  paid  on  or  before  a  certain  day;  and 
if  not,  with  power  to  sell  as  much  of 
the  land  as  may  be  sufficient  to  pay 
such  balance,  and  to  convey  the  residue, 
if  any,  to  the  said  heirs.  In  case  of  a 
deficiency,  the  value  at  the  time  of  the 
contract  gives  the  rule;  of  which  the 
purchase  money  is  the  standard,  where 
it  does  not  appear  that  the  actual  value 
was  different.  Humphreys  v.  M'Clena- 
chan,  1  Munf.  493. 

Equity  Gives  Complete  Relief. — 
Where  a  plaintiff  sues  in  chancery  for 
a  conveyance  of  a  specific  tract  of  land 
and  also  for  a  conveyance  of  other 
lands  to  make  up  his  deficiency  of 
quantity,  but  according  to  the  contract, 
he  appears  entitled  to  compensation  in 
money,  and  not  in  lands,  the  court, 
after  decreeing  the  conveyance  of  the 
tract  of  land  (the  deficiency,  and  the 
sum  to  be  allowed  for  it,  being  ascer- 
tained), will  go  on  to  decree  the  com- 
pensation, without  turning  over  the 
party  to  a  court  of  law.  Chinn  v. 
Heale,  1  Munf.  63. 

b.   For  Fraud  of  Vendor. 

A  vendee  has  a  right  to  insist  upon 
an  abatement  of  part  of  the  purchase 
money,  on  the  ground  that  through 
fraudulent  misrepresentations  he  was 
induced  to  enter  into  the  contract.  If 
he  proves  the  fraudulent  misrcpresen- 


^82 


Specific  Performance 


tations,  he  may  be  relieved  from  the 
performance  of  the  contract  entirely, 
and  recover  back  the  purchase  money 
which  he  has  paid;  but  if  he  elects,  as 
it  is  his  right  to  do,  to  have  the  con- 
tract performed  as  far  as  the  plaintiffs 
can  perform  it,  he  can  only  claim  an 
abatement.  Broyles  v.  Bee,  18  W.  Va. 
514,  521,  citing  Goddin  v,  Vaughn,  14 
Gratt.  102,  104;  Pollard  v.  Rogers,  4 
Call  239. 

4.     Repayment    of    Purchase     Money 
Where    Specific    Performance    De- 
nied Vendee, 
a.   In  General. 

As  a  general  rule,  a  court  of  equity, 
even  where  it  refuses  specific  execu- 
tion of  a  contract  for  the  sale  of  land, 
will,  upon  a  bill  properly  framed,  de- 
cree the  repayment  of  the  purchase 
money  to  the  purchaser,  instead  of 
turning  him  around  to  an  action  a** 
law  to  recover  it.  In  Virginia  this  doc- 
trine may  be  regarded  as  now  firmly 
settled.  Stearns  v.  Beckham,  31  Gratt. 
379,  421,  citing  Payne  v.  Graves,  5 
Leigh  561;  Anthony  v.  Leftwich,  3 
Rand.  238;  Bowles  v.  Woodson,  6 
Gratt.  78;  McComas  v.  Easley,  21  Gratt. 
23,  31;  Nagle  v.  Newton,  22 'Gratt.  814. 

"When  it  takes  jurisdiction  of  a  mat- 
ter, it  will  dispose  of  the  whole  sub- 
ject, and  that  it  delights  in  an  end  of 
litigation  and  in  preventing  a  multi- 
plicity of  suits.  I  take  it,  that  where 
a  bill  is  filed  to  carry  a  contract  into 
execution,  the  plaintiff  having  paid  a 
portion  of  the  purchase  money,  if  the 
court  refuses  the  specific  execution  on 
the  ground  of  the  statute  of  frauds,  or 
otherwise,  it  may,  and  generally  will, 
decree  repayment  of  the  purchase 
money  to  the  plaintiff."  Payne  v. 
Graves,  5  Leigh  561,  579. 

"Because  the  equity  courts  have,  as 
a  general  rule,  refused  to  entertain  bills 
for  damages,  it  is  taken  for  granted 
they  will  equally  refuse  application  for 
compensation,  except  specially  as  in- 
cidental to  some  other  relief.  But 
whatever  may  have  been  the  rule  here- 


tofore, there  is  no  doubt  that  a  court 
of  equity,  even  where  specific  perform- 
ance is  refused,  will  now  decree  com- 
pensation to  the  purchaser  in  many 
cases.  It  will  do  so  where  there  is  no 
adequate  remedy  at  law,  where  some 
peculiar  equity  intervenes;  it  will  do 
so  to  prevent  multiplicity  of  suits,  and 
where  it  has  obtained  jurisdiction  of 
the  case  on  other  grounds.  Where  the 
bill  is  framed  with  a  double  aspect  and 
contains  a  prayer  for  alternative  relief, 
if  the  court  is  unable  to  execute  the 
contract,  it  will  go  on  to  decree  the 
repayment  of  the  purchase  money.  I 
do  not  mean  to  affirm  it  will  do  so  in 
every  instance.  There  may  be  cases  in 
which  the  conduct  of  the  purchaser  is 
such  as  to  preclude  him  from  all  relief 
in  the  eqtrity  form.  What  I  mean  to 
say  is  that  upon  a  bill  properly  framed 
the  court,  as  a  general  rule,  will  decree 
the  purchaser  his  purchase  money  in- 
stead of  turning  him  around  to  an  ac- 
tion at  law  to  recover  it.  In  Virginia 
this  doctrine  may  be  regfarded  as  now 
firmly  settled.  I  shall  content  myself 
with  a  simple  reference  to  the  deci- 
sions on  the  subject  withotrt  attempting 
to  discuss  or  comment  upon  them.  An- 
thony V.  Leftwich,  3  Rand.  238;  Payne 
V.  Graves,  5  Leigh  561,  and  the  au- 
thorities there  cited;  Bowles  v.  Wood- 
son, 6  Gratt.  78;  McComas  v.  Easley, 
21  Gratt.  23,  31;  Nagle  v.  Newton.  22 
Gratt.  814."  Stearns  v,  Beckham,  31 
Gratt.    379,    420. 

b.    Illtistrative  Cases. 

In  May,  1827,  B.  sold  a  tract  of  land 
to  W.,  for  which  W.  was  to  pay  one- 
half  the  purchase  money  in  hand,  and 
the  other  half  in  twelve  months,  to  be 
secured  by  deed  of  trust  on  the  land. 
W.  paid  only  about  one-third  of  the 
cash  payment;  and  after  some  months 
delay,  B.  tendered  him  a  deed  and  de- 
manded a  compliance  with  the  con- 
tract. W.  had  then  become  embar- 
rassed in  his  circumstances,  and  was 
unable  to  comply  with  his  contract, 
and  so  continued  until  1335.     Upon  his 
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declining,  when  thus  called  on,  to  pay 
•the  amount  due,  B.  declared  the  con- 
tract was  at  an  end;  and  that  he  would 
retain  the  money  he  had  received,  as 
some  compensation  for  the  damages  he 
had  sustained  by  the  failure  of  W.  to 
comply  with  his  contract.  B.  then 
bought  other  land  adjoining,  built 
upon  and  improved  it,  and  settled  upon 
the  land  and  cultivated  it;  and  the  land, 
which  was  the  subject  of  the  contract, 
could  not  be  separated  from  the  other 
land  without  injury  to  the  latter.  In 
1836,  W.  filed  a  bill  for  specific  execu- 
tion of  the  contract,  and  charged  that 
he  had  made  certain  payments  which 
B.  had  refused  to  return.  Held,  he  is 
entitled  to  recover  back  the  amount 
he  had  paid,  with  interest;  and  the 
statute  of  limitations  is  no  bar  to  his 
recovery.  Bowles  v.  Woodson,  6 
Gratt.  78. 

M.  covenants  to  sell  land  to  R.  for 
purchase  money  to  be  paid  in  install- 
ments, and  binds  himself,  not  his  heirs, 
upon  payment  of  the  installments,  to 
make  R.  a  good  and  sufficient  title  in 
fee;  the  last  installment  is  not  paid 
when  due,  and  after  it  falls  due,  M., 
the  vendor,  dies;  and  R.,  the  vendee, 
pays  that  installment  to  M.'s  adminis- 
trators; the  administrators  tender  R.  a 
deed  from  part  of  M.'s  heirs,  the  other 
being  infants  and  nonresidents,  with 
special  warranty,  which  R.  refuses  to 
accept;  R.  brings  suit  at  law  against  the 
administrators,  for  the  breach  of  their 
intestate's  covenant  to  convey  and  re- 
covers judgment  for  the  purchase 
money;  and  then  M.'s  administrators 
file  a  bill  in  equity  against  M.'s  heirs 
and  R.  for  specific  execution  of  the 
covenant,  and  to  enjoin  proceedings 
on  R.'s  judgment  at  law.  Whether  as 
the  vendor  covenanted  to  convey,  for 
himself,  not  for  his  heirs  also,  and,  as 
he  did  not  convey,  the  purchaser  might 
not,  for  that  reason,  abandon  the  pur- 
chase, and  insist  on  having  his  money 
refunded  to  him?  Also,  whether  in 
case  of  a  sale  of  lands  with  covenant 
to   convey,   if   the   vendor   dies   before 


conveyance,  and  his  heirs  can  not  give 
assurance  of  title,  equivalent  to  con- 
veyance with  the  usual  covenants  of 
assurance  by  the  vendor  himself,  the 
heirs  of  the  vendor  can  demand  spe- 
cific execution  in  equity,  though  the 
vendee  may  demand  it  of  them. 
Moore  v.  Fitz  Randolph,  6  Leigh  175. 

Contract  Void  under  Statute  of 
I  Frauds. — A  purchaser  of  land  is  put  in 
j  possession,  and  pays  part  of  the  pur- 
chase money,  under  the  contract,  but 
being  sued  by  the  vendor  for  the  bal- 
ance of  the  purchase  money,  he  defends 
himself  on  the  ground  t)iat  the  con- 
tract was  void  by  the  statute  of  frauds, 
and  so  defeats  the  action.  Held,  the 
purchaser  after  thus  disaffirming  and 
abandoning  the  contract,  is  not  enti- 
tled to  specific  execution  thereof  in  eq- 
uity, but  he  is  entitled  .to  have  the 
money  he  had  paid  refunded  to  him. 
Payne  v.  Graves,  5  Leigh  561. 

Contract  Void  for  Incompetency  of 
Vendor. — The  committee  of  a  vendor 
of  land  files  a  bill,  which,  on  the  death 
of  the  vendor,  is  revived  in  the  name 
of  his  heirs,  to  set  aside  a  contract  and 
deed  for  the  sale  and  conveyance  of 
land  on  the  ground  of  the  vendor's  in- 
competency, of  the  improper  influence 
exercised  upon  him,  and  for  inade- 
quacy of  consideration.  The  court 
sets  aside  the  deed  and  directs  that 
the  vendees  shall  surrender  the  land, 
unless  within  ninety  days  they  file  a 
bill  for  the  specific  execution  of  the 
contract;  which  they  do.  Held:  Tt 
seems  that  in  such  case  the  court  will 
direct  an  account  of  the  purchase 
money  paid  in  confederate  currency  by 
the  vendees,  and  of  rents  and  profits, 
though  a  large  portion  of  the  purchase 
money  was  paid  when  the  deed  was 
executed,  and  the  vendor  was  wholly 
incompetent  to  act.  Stearns  v,  Beck- 
ham,  31   Gratt.  3?9. 

A  contract  of  sale  of  the  wife's  land 
by  her  and  her  husband,  not  acknowl- 
edged for  recordation,  can  not  be  spe- 
cifically enforced  in  equity,  and  on  a 
bill  to  enforce  the  same  there  can  not 
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be  a  decree  against  the  wife  for  repay- 
ment of  purchase  money.  Mere  color- 
able claims  of  jurisdiction  will  not  do. 
Amick  V.  Ellis,  53  W.  Va.  421,  44  S. 
E.   257. 

Set-Off  of  Rents  and  Profits.— In 
1860,  McGuire  sold  a  tract  of  land  to 
Pidgeon  for  $4,250,  payable  in  annual 
installments  of  $600  a  year,  for  five 
successive  years  and  the  balance  to  be 
divided  into  five  more  installments. 
The  purchaser  was  put  into  the  pos- 
session in  1861.  In  1862,  he  paid  $600, 
the  first  installment.  After  this  he 
made  no  further  payments;  was  insol- 
vent and  his  whereabouts  unknown. 
McGuire,  after  making  diligent  inquiry 
as  to  the  whercfabouts  of  Pidgeon, 
sold  the  land  in  1867  to  Cross.  Subse- 
quently the  same  land  was  sold  by 
Ward  as  trustee  to  Marshall  to  satisfy 
a  trust  deed  upon  the  land.  Pidgeon 
then  filed  his  bill  to  specifically  enforce 
his  contract  with  McGuire  making  the 
above-named  parties  defendants.  Held, 
that  he  was  compensated  for  the 
rents  and  profits  of  the  land  by  the 
$600  paid  in  discharge  of  the  first  in- 
stallment of  the  purchase  price.  Mar- 
shall v.  Pidgeon,  1  Va.  Dec.  41. 
c.  Liability  of  Vendor's  Heirs. 

The  committee  of  a  vendor  of  land 
files  a  bill,  which,  on  the  death  of  the 
vendor,  is  revived  in  the  name  of  his 
heirs,  to  set  aside  a  contract  and  deed 
for  the  sale  and  conveyance  of  land 
on  the  ground  of  the  vendor's  incom- 
petency, or  the  improper  influence  ex- 
ercised upon  him,  and  for  inadequacy 
of  consideration.  The  court  sets  aside 
the  deed  and  directs  that  the  vendees 
shall  surrender  the  land,  unless  within 
ninety  days  they  file  a  bill  for  the  spe- 
cific execution  of  the  contract,  which 
they  do.  Held,  if  upon  taking  the  ac- 
count of  the  purchase  money  there  is 
a  balance  found  due,  it  is  a  lien  upon 
the  laml,  and  may  be  enforced  in  eq- 
uity. The  heirs  of  the  vendor  are  not 
responsible  personally  for  such  bal- 
ance. Stearns  v,  Beckham,  31  Gratt. 
379, 


d.  Vendee's  Lien. 

Where  a  court  of  equity  refuses  to 
specifically  enforce  a  contract  for  the 
sale  of  land,  and  it  appears  that  the 
vendee  has  paid  part  of  the  purchase 
money,  such  purchaser  has  a  lien  on 
the  estate  for  the  deposit,  not  only 
against  the  vendor  but  against  his 
heirs.  Stearns  v.  Beckham,  31  Gratt. 
379. 

e.  Prayer  for  Relief. 

Where  a  bill  is  filed  to  rescind  the 
contract  for  the  sale  of  land,  and  to 
have  the  same  restored  to  the  vendor, 
and  upon  that  bill  a  decree  is  rendered 
vacating  the  deed  and  directing  the 
purchaser  to  surrender  the  land  unless 
they  should  file  their  bill  for  specific 
performance  within  a  certain  time  pre- 
scribed by  the  court,  and  the  bill  for 
specific  performance  is  dismissed,  it 
was  held,  that  the  court  would  decree 
the  return  of  the  purchase  money, 
without  turning  the  parties,  over  to  a 
court  of  law,  and  this  although  the  bill 
for  specific  performance  contains  no 
alternative  prayer  for  the  return  of  the 
purchase  money.  Stearns  v,  Beckham, 
31  Gratt.  379. 

f.  Enforcement  of  Decree. 

Where  a  court  refuses  to  specifically 
enforce  a  contract  for  the  sale  of  land, 
and  it  appears  that  the  vendees  have 
been  put  in  possession  and  paid  a  part 
of  the  purchase  money,  all  matters  of 
accounting  between  the  parties  must 
be  referred  to  a  commissioner.  If  on 
the  return  of  the  report  it  shall  appear 
that  a  balance  is  due  the  vendees,  the 
same  is  to  be  treated  as  constituting 
a  lien  on  the  land  in  controversy,  to  be 
enforced,  if  necessary,  by  a  sale  of  the 
premises.  On  the  other  hand,  if  the 
balance  shall  be  in  favor  of  the  vend- 
ors, a  decree  is  to  be  rendered  in  their 
favor  against  the  parties  properly 
chargeable  with  the  same.  Stearns  v. 
Beckham,  31  Gratt.  379;  Bryan  v.  Loff- 
tus,  1  Rob.  12. 

5.  Credits  on  Purchase  Money. 

On  a  bill  of  injunction  exhibited  by 
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the  administrator  of  the  purchaser  of 
a  tract  of  land,  against  the  administra- 
tor and  heirs  of  the  vendor  (in  whom 
the  legal  title  remains),  claiming  com- 
pensation -for  a  deficiency,  credits  for 
payments  and  a  conveyahce;  the  court, 
on  allowing  the  compensation  and  the 
credits,  may  decree  that  the  defendants 
shall  convey  their  title  to  certain  trus- 
tees to  be  by  them  conveyed  to  the 
heirs  of  the  purchaser  (though  not 
parties  to  the  suit),  if  the  balance  of 
the  purchase  money  be  paid  on  or  be- 
fore a  certain  day;  and  if  not,  with 
power  to  sell  as  much  of  the  land  as 
may  be  sufficient  to  pay  such  balance, 
and  to  convey  the  residue  if  any,  to 
the  said  heirs.  Humphreys  v.  M'Clen- 
achan,  1   Munf.  493. 

Enhanced  Value  Resulting  from  Per- 
manent  Improvements.  —  On  the 
twenty-sixth  day  of  August,  1865,  the 
following  agreement  was  entered  into: 
*'This  agreement,  made  the  twenty- 
sixth  day  of  August,  1865,  between 
Rice  G.  Hopwood,  guardian  of  Julia  F. 
Hays,  and  attorney  in  fact  of  Eliza- 
"beth  Hays  and  Sarah  E.  Hays  (now 
Dawson),  widow  and  heirs  at  law  of 
Ebenezer  Hays,  deceased,  all  of  Fay- 
-ette  county  and  state  of  Pennsyl- 
vania, of  the  first  part,  and  David  W. 
Waldeck,  Lewis  Schaefer,  and  Joseph 
Dodson,  of  Lewis  county  and  state  of 
West  Virginia,  of  the  second  part, 
witnesseth  that  the  said  party  of  the 
first  part,  for  the  consideration  herein- 
after mentioned,  hath  granted,  bar- 
gained, and  sold,  and  by  these  presents 
doth  grant,  bargain,  and  sell,  unto  the 
said  party  of  the  second  part,  all  their 
right  and  title  in  and  to  the  equal  un- 
divided half  part  of  the  following  de- 
scribed real  estate,  to-wit,  to  a  tract  of 
land  situated  and  lying  in  the  said 
county  of  Lewis  and  state  of  West 
Virginia,  containing  three  hundred  and 
eighty  acres,  be  the  same  more  or  less, 
and  adjoining  lands  of  Richard  P. 
Camden,  David  W.  Waldeck,  and  oth- 
ers, now  in  possession  of  Jonas  Sim- 
mons and   Joseph   Dodson,  tenants   of 


the  said  party  of  the  first  part;  in  con- 
sideration of  which  the  said  party  of 
the  second  part  doth  agree  to  pay  to 
the  party  of  the  first  part,  their  heirs 
or  administrators,  the  sum  of  nineteen 
hundred  dollars  as  follows,  to-wit,  six 
hundred  dollars  down  in  hand  upon 
the  execution  of  this  agreement,  six 
hundred  and  fifty  dollars  more  by  the 
first  day  of  April,  1866,  and  the  bal- 
ance, six  hundred  and  fifty,  upon  the 
arrival  of  Julia  F.  Hays  at  the  age  of 
twenty-one  years,  the  unpaid  purchase 
money  to  be  on  interest  until  paid. 
When  the  whole  purchase  money  is 
paid,  a  good  and  sufficient  deed  to  be 
made  and  delivered  by  the  party  of  the 
first  part.  The  land  hereby  sold  is  the 
same  which  was  conveyed  by  the  com- 
monwealth of  Virginia  to  the  said 
Ebenezer  Hays  by  patent  dated  the 
thirteenth  day  of  November,  1838. 
The  party  of  the  second  part  is  hereby 
authorized  to  take  possession  of  the 
land  as  soon  as  they  desire.  In  testi- 
mony whereof  we  have  hereunto  set 
our  hands  and  seals  the  day  and  year 
first  above  written. 
"Rice  G.  Hopwood.  (Seal.) 
"Joseph    Dodson.  (Seal.) 

"David  W.  Waldeck.       (Seal.) 
"Lewis    Schaefer."  (Seal.) 

Elizabeth  Hays  was  the  widow,  and 
Julia  F.  Hays  and  Sarah  E.  Dawson 
were  the  only  children  and  heirs,  of 
Ebenezer  Hays.  Sarah  E.  Dawson 
was  a  married  woman,  and  Julia  F. 
Hays  an  infant  of  tender  years.  She 
died  subsequently  intestate,  and  while 
she  was  an  infant,  and  her  interest  in 
said  tract  of  land  descended  to  her 
mother,  Elizabeth,  and  her  sister,  Sa- 
rah E.  Dawson,  as  her  heirs.  These 
vendees  of  this  tract  of  land  built  a 
house  on  the  tract,  and  otherwise  im- 
proved it  permanently,  by  fencing  and 
clearing,  having  taken  possession  of 
it  for  this  purpose  immediately  after 
the  execution  of  this  agreement. 
About  five  years  afterwards,  when 
these  improvements  had  been  made, 
and  when  the  legal  title  to  this  tract  of 
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land  was  in  Elizabeth  Hays  and  Sarah 
E.  Dalwson,  she  and  her  husband,  John 
S.  Dawson,  conveyed  to  Jonathan  M. 
Bennett  one  undivided  moiety  of  this 
tract  of  land;  and  it  was  partitioned 
equally  between  them,  according  to 
quantity  and  quality,  in  its  then  im- 
proved condition,  by  a  decree  of  a 
chancery  court;  and  the  portion  in  sev- 
eralty assigned  to  the  widow  and  heir 
of  Ebenezcr  Hays  was  conveyed  to 
Rice  G.  Hopwood,  so  that  he  was  then 
in  a  situation  to  carry  out  his  contract 
of  August  26,  1865,  a  considerable  por- 
tion of  the  purchase  money  to  be  paid 
under  that  contract  still  remaining  un- 
paid. Held,  that  Rice  G.  Hopwood, 
under  these  circumstances,  was  enti- 
tled to  have  this  contract  specifically 
enforced;  but  in  so  doing  the  court 
should  allow,  as  credits  on  the  pur- 
chase money,  one-half  of  the  enhanced 
value  of  the  entire  tract  resulting  from 
the  permanent  improvements  of  these 
vendees  made  prior  to  the  conveyance 
to  Jonathan  M.  Bennett  of  one  undi- 
vided moiety  of  this  tract  of  land,  and 
also  all  the  legal  costs  paid  by  these 
vendees  in  an  ejectment  brought 
against  them  as  tenants  on  this  land 
by  an  adverse  claimant,  but  not  the 
fees  of  their  attorney,  which  they  em- 
ployed for  themselves,  and  not  for  the 
persons  under  whom  they  were  ten- 
ants; nor  should  there  be  allowed  them 
as  credits  or  abatements  of  the  balance 
due  on  the  purchase  money  any  costs 
paid  by  them  in  an  action  of  unlawful 
entry  and  detainer,  brought  by  them 
against  one  who  intruded  on  this  land 
after  they  had  taken  possession  of  it 
under  this  agreement.  Dodson  v. 
Hays,  29  W.  Va.  577,  2  S.  E.  415. 

Vendee  Credited  on  Purchase  Money 
with  Damages  Recovered  by  Vendor. 
— Where  L.  sold  a  tract  of  land  to  J. 
and  H.  in  1859,  and  afterwards  L.  be- 
came insane,  and  his  committee  made 
a  compromise  with  J.  and  H.,  the  ef- 
fect of  which  was  to  cancel  the  sale 
and  refund  the  purchase  money  paid, 
and  the  committee  failing  to  repay  the 


money  J.  and  H.  filed  a  bill  to  compel 
such  payment,  and  the  committee  and 
heirs  of  L.  were  defendants,  and  said 
heirs  filed  a  cross  bill  and  prayed  to 
have  said  compromise  set  aside  and 
the  original  contract  enforced,  and  the 
court  decreed,  that  the  compromise 
was  valid  and  required  it  to  be  en- 
forced, and  under  said  decree  J.  and 
H.  gave  up  possession  of  the  land,  and 
L.'s  heirs  entered  into  possession 
thereof,  and  while  they  were  so  in  pos- 
session, a  part  of  the  land  was  con- 
demned for  the  use  of  a  railroad  com- 
pany, in  which  proceedings  of  condem- 
nation L.'s  heirs  were  the  only  defend- 
ants, and  three  thousand,  eight  hun- 
dred and  twelve  dollars  was  awarded 
them  as  damages;  and  after  the  con- 
demnation L.'s  heirs  appealed  from  the 
decree  enforcing  the  compromise,  and 
the  court  of  appeals  reversed  the  de- 
cree and  required  the  original  contract 
to  be  enforced,  and  J.  and  H.  filed  an 
answer  claiming  credit  for  the  railroad 
damages  awarded  L.'s  heirs,  which 
claim  was  resisted.  Held:  J.  and  H. 
were  entitled  to  be  allowed  on  their 
debt  for  the  land  credit  to  the  amount 
of  the  said  damages,  whether  the  same 
had  been  paid  to  L.*s  heirs  or  not.  J. 
I  and  H.  having  been  without  fault  de- 
j  prived  of  the  land,  for  which  the  dam- 
I  age  was  awarded.  Layne  v.  Johnson, 
j  22  W.  Va.  151. 

6.    Sale    of    Land    to    Raise    Purchase 
\         Money. 

I  In  General. — In  Yancey  v.  Mauck,  15 
Gratt.  300,  308,  it  is' said:  "In  Clark  v. 
Hall,  7  Paige's  R,  382,  it  was  held,  that 
where  there  is  an  unexecuted  contract 
for  sale,  the  vendor  may  file  a  bill  to 
have  specific  execution,  and  then  have 
the  land  sold  for  his  debt.  To  the 
same  effect  were  the  cases  in  this 
court,  of  Hatcher  v.  Hatcher  (1  Rand. 
53),  and  Lewis  v.  Caperton,  ubi  supra 
(8  Gratt.  148),  and  Knisely  v.  Wil- 
liams, 3  Gratt.  265;  Hanna  v.  Wilson, 
3  Gratt.  243;  Hopkins  v.  Cockerell,  2 
Gratt.  88;  Beirne  v.  Campbell,  4  Gratt 
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125;  Stuart  v.  Abbott,  9  Gratt.  252, 
255." 

But  the  contrary  was  held  in  two 
early  cases.  It  was  said,  that  an 
agreement  is  in  equity  specifically  per- 
formed when  the  parties  are  put  in  the 
state  in  which  they  would  have  been, 
if  the  agreement  had  been  punctually 
performed,  and  the  court  will  not  de- 
cree a  sale  of  the  land,  if  the  purchase 
money  is  not  paid  in  a  reasonable  time, 
and  a  decree  for  the  deficiency,  if  any, 
against  the  body  or  estate  of  the  de- 
fendant, but  will  decree  the  defenciant 
to  pay  the  purchase  money.  Rose  v. 
Nicholas,  Wythe  268,  followed  in  Cole 
V,  Scott,  Wythe  272. 

Decree  for  specific  execution  of  a 
contract  for  the  sale  and  purchase  of 
land;  the  plaintiff  insisted  that  it 
should  also  have  been  for  the  sale  of 
the  land,  if  the  purchase  money  should 
not  be  paid  in  a  reasonable  time;  and 
a  decree  for  the  deficiency,  if  any, 
against  the  body  or  estate  of  the  de- 
fendant. Held,  that  an  agreement  is 
in  equity  specifically  performed  when 
the  parties  are  put  into  the  state  in 
which  they  would  have  been,  if  the 
agreement  had  been  punctually  per- 
formed, and  the  court  will  not  decree 
the  land  to  be  sold;  but  that  the  de- 
fendant do  pay  the  purchase  money, 
the  dates  for  paying  his  promised 
bonds  having  passed.  Rose  v.  Nicho- 
las, Wythe   268. 

Mixed  Contract  for  Sale  of  Real  and 
Personal  Property. — Upon  an  agree- 
ment to  sell  to  three  joint  purchasers 
land  and  certain  personal  chattels  then 
upon  it,  for  a  sum  in  gross,  to  be  paid 
when  the  vendor  shall  have  made  a 
deed  of  the  'land  and  a  bill  of  sale  of 
the  personal  effects,  and  that  the  pur- 
chase money  shall  be  paid  in  equal  in- 
stallments at  future  days  appointed, 
vendor,  without  making  such  convey- 
anes,  delivers  possession  of  both  the 
real  and  personal  subject  to  the  vend- 
ees. About  the  time  when  first  install- 
ment falls  due,  two  of  the  joint  pur- 
chasers, by  agreement  of  the  other  and 


of  vendor,  are  discharged  from  the 
contract;  and  by  new  agreement  be- 
tween vendor  and  the  third  purchaser, 
he  becomes  sole  purchaser  of  same 
subject,  for  same  price,  with  no  other 
variance  but  that  vendor  gives  further 
indulgence  for  the  first  installment;  and 
then  vendor  agrees  to  make  convey- 
ances of  the  property  to  the  now  sole 
purchaser,  whenever  he  shall  make 
such  payments  as  they  shall  agree 
upon;  two  months  further  indulgence 
is  given  for  the  payment  of  first  in- 
stallment; purchaser  continues  in  pos- 
session of  the  real  and  personal  prop- 
erty; but  vendor  makes  no  conveyance. 
Held,  court  may  properly  decree  sale 
of  the  whole  property,  real  and  per- 
sonal, for  payment  of  the  purchase 
money,  unless  purchaser  shall  pay  it 
within  a  reasonable  time  given  him  by 
the  decree.  Clarke  v,  Curtis,  11  Leigh 
559. 

The  Debt  a  Charge  on  the  Land- 
To  buy  land  with,  A.  loaned  W. 
money,  to  be  returned  in  six  annual 
payments,  and  secured  by  trust  deed. 
The  land  was  conveyed  td  W.  by  deed 
delivered  to  M.,  to  be  held  until  W. 
executed  the  trust  deed.  This  he  never 
did,  nor  paid  either  principal  or  inter- 
est. A.  filed  her  bill  for  specific  per- 
formance. Held,  as  the  six  years  has 
already  expired,  and  specific  perform- 
ance, as  prayed  for,  would  be  practi- 
cally useless,  this  court  makes  the  debt 
a  charge  upon  the  land,  requiring  it  to 
be  sold  if  the  money  be  not  paid  by  a 
given  day.  "Of  course,  a  court  of 
chancery  can  not,  under  a  prayer  for 
general  relief,  afford  relief  inconsist- 
ent with  the  plain  object  of  the  bill. 
But,  in  a  case  like  the  present,  where 
the  paramount  object  of  the  bill  is  to 
secure  and  obtain  the  repayment  of 
the  money  loaned,  and  specific  execu- 
tion of  the  contract  was  only  sought 
as  a  means  to  the  end,  and  where  the 
specific  execution  of  the  contract  has 
been  rendered  practically  useless  by 
the  debtor,  we  think  it  competent 
for  the  court  to  go  on  and  practically 
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•execute  the  agreement  by  making  the 
debt  a  charge  upon  the  property,  and, 
as  the  time  for  the  payment  of  the 
money  has,  even  upon  the  debtor's 
own  showing,  expired,  requiring  the 
land  to  be  sold  if  the  money  is  not 
paid  by  a  given  day.  That  the  justice 
of  the  case  will  be  subserved  by  this 
•course  is  perfectly  patent,  while  it  is 
equally  obvious  that  the  adoption  of 
a  different  course  must  result  in  delay, 
and  possibly  the  loss  of  part  of  the 
money  to  the  creditor,  without  any 
fault  on  her  part."  Matthias  v.  War- 
rington, 89  Va.  533,  16  S.  E.  662. 

In  a  suit  by  B.  against  H.  for  spe- 
cific performance  of  a  contract  for  the 
sale  of  one  hundred  and  fifty  acres  of 
land,  part  of  a  larger  tract  of  two 
thousand,  six  hundred  and  eighty-four 
acres,  sold  by  W.  to  C,  under  whom 
both  B.  and  H.  claimed,  the  court  hold- 
ing that  B.  was  entitled  to  recover,  di- 
rected a  surveyor  named,  to  go  on  the 
land  and  lay  off  the  one  hundred  and 
fifty  acres,  by  metes  and  bounds  and 
report  to  the  court.  Before  the  survey 
is  made  J.  obtains  an  appeal  from  the 
decree.  Held:  H.  having  paid  a  part 
of  the  purchase  money  due  from  C.  to 
W.,  the  one  hundred  and  fifty  acres  is 
liable  for  its  due  proportion  thereof. 
Higginbotham  v.  Brown,  22  Gratt.  323. 

Equitable  Charge  on  Land. — S.  G. 
L.,  a  married  woman,  for  her  separate 
use,  purchased  from  a  commissioner 
of  a  court  a  tract  of  land,  the  sale 
whereof  was  confirmed  and  the  title 
retained  to  secure  the  payment  of  the 
purchase  money.  She  and  her  hus- 
1)and,  by  written  contract  with  M., 
agreed  that,  in  consideration  that  he 
would  pay  for  her  the  purchase  money 
which  she  had  agreed  to  pay  for  the 
land,  she  would  sell  and  transfer  to 
him  her  said  purchase,  and  substitute 
him  for  herself  as  purchaser  of  the  j 
land,  excepting  a  specified  20  acres 
thereof.  In  compliance  with  said  con- 
tract M.  was  placed  in  possession  of 
the  land  sold  to  him,  and  he  paid  for 
lier    to    the    court    all    her    purchase 


money.  Five  years  afterwards  she  re- 
fused to  comply  with  her  contract  and 
reclaimed  her  land.  On  bill  filed  by 
M.  against  S.  G.  L.  and  her  husband, 
praying  for  specific  execution  of  said 
contract,  and,  in  case  that  relief  could 
not  be  had,  then  praying  that  he  might 
be  reimbursed  the  purchase  money  so 
paid  by  him  by  a  sale  of  the  said  land, 
it  was  held,  further,  that  the  purchase 
money  so  paid  to  the  court  by  M.  was 
an  equitable  charge  upon  said  lani. 
which  a  court  of  equity  would  enforce 
for  his  benefit  by  a  sale  of  the  land, 
unless  otherwise  paid.  Moore  v.  Li- 
gon,  30  W.  Va.  146,  3  S.   E.  572. 

Balance  of  Purchase  Money  Charged 
on  Land. — In  Edwards  v.  Van  Bibber, 
1  Leigh  183,  the  chancellor  refused  to 
rescind  the  contract,  but  decreed  spe- 
cific execution,  charging  the  balance 
of  unpaid  purchase  money  on  the  land, 
where  the  vendee  and  his  heirs,  failed 
to  tender  the  last  payment  to  be  made 
on  the  land  when  it  fell  due,  and  de- 
mand a  title,  and  where  they  had  re- 
mained in  possession  of  the  land  for 
thirty  years,  but  made  no  effort  to 
perfect  their  title  or  to  rescind  the 
contract.  "If,  under  such  circum- 
stances, they  can  be  made  reasonably 
secure  in  the  title,  justice  seems  to 
say  that  they  ought  to  be  compelled 
to  take  it,  and  pay  the  residue  of  the 
purchase  money." 

Cloud  on  Title. — A  court  of  equity 
will  not  decree  a  sale  of  land  for  the 
payment  of  the  purchase  money,  whilst 
there  is  a  cloud  upon  the  title.  But  if 
the  cloud  is  removed  before  the  hear- 
ing, the  vendor  is  entitled  to  a  decree 
for  the  sale.  Peers  v.  Barnett,  12  Gratt. 
410. 

Liability  of  Vendee's  Heirs. — ^Where 
a  suit  is  brought  against  a  vendee  for 
specific  execution,  and  pending  the  suit 
he  dies,  and  the  same  is  revived  against 
his  heirs,  they  are  not  liable  to  a  per- 
sonal decree;  the  decree  should  merely 
be,  that  unless  they  pay  the  purchase 
money  and  interest  within  a  period  to 
be  prescribed,  the  land  shall  be  sold. 
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Wade  V,  Greenwood,  2  Rob.  474,  40 
Am.  Dec.  759. 

Time  Allowed  to  Give  Bond  and  Se- 
curity.— If  land  be  sold  on  a  credit,  a 
day  being  appointed  when  the  pur- 
chaser is  to  give  bond  and  security  for 
the  money,  and  the  vendor  to  convey 
the  land;  and  on  the  day  appointed, 
the  purchaser  is  ready  with  the  bond 
and  security,  but  the  vendor  is  not 
ready  to  convey;  on  a  bill  afterwards 
brought  by  the  vendor  against  the  pur- 
chaser for  specific  performance,  it  is 
too  rigorous  to  decree  an  absolute  sale 
of  the  land,  on  a  short  notice,  to  raise 
the  purchase  money;  but  if  it  appears, 
on  examination  of  the  title,  that  the 
contract  can,  according  to  the  princi- 
ples of  equity,  be  enforced  on  both 
sides,  the  decree  should  be,  that  the 
land  be  held  bound  for  the  purchase 
money,  if  bond  and  security  ior  pay- 
ment thereof  be  not  given  within  a 
reasonable  time  after  the  title  shall 
have  been  made,  and  approved  of  by 
the  judge,  and  after  the  plaintiff  shall 
have  performed  such  other  act  as  the 
court  may  enjoin  upon  him;  and  that, 
thereupon  the  land  be  sold,  after  al- 
lowing such  further  reasonable  time  to 
redeem  the  same,  by  payment  of  the 
debt  and  interest,  as  is  customary  in 
case  of  mortgages.  Beverley  v.  Law- 
son,  3  Munf.  317.  See  also,  Matthias 
V.  Warrington,  89  Va.  533,  16  S.  E. 
662. 

Right  of  Vendee  to  Credits  and  Set- 
off.— The  vendee  claims  a  credit  for 
payment  upon  and  set-off  against  the 
purchase  money;  and  a  commissioner 
is  directed  to  state  an  account  of  them; 
but  he  contumaciously  refuses  to  pre- 
sent his  vouchers  and  evidence  before 
the  commissioner;  but  when  the  report 
is  returned,  filed  exceptions  to  it. 
Though  it  is  probable  he  may  be  en- 
titled to  some  credits  not  allowed  hirp, 
yet  having  refused  to  submit  them  to 
the  commissioner  where  they  might 
have  been  properly  investigated,  they 
will  not  be  allowed.  Peers  v.  Barnett, 
13  Gratt.  410. 


Time  of  Sale. — Upon  an  agreement 
to  sell  to  three  joint  purchasers  land 
and  certain  personal  chattels  then 
upon  it,  for  a  sum  in  gross,  to  be  paid 
when  the  vendor  shall  have  made  a 
deed  of  the  land  and  a  bill  of  sale  of 
the  personal  effects,  and  that  the  pur- 
chase money  shall  be  paid  in  equal  in- 
stallments at  future  days  appointed, 
vendor,  without  making  such  convey- 
ances, delivers  possession  of  both  the 
real  and  personal  subject  to  the  vend- 
ees. •  About  the  time  when  first  install- 
ment falls  due,  two  of  the  joint  pur- 
chasers, by  agreement  of  the  other  and 
of  vendor,  are  discharged  from  the 
contract;  and  by  new  agreement  be- 
tween vendor  and  the  third  purchaser, 
he  becomes  sole  purchaser  of  same 
subject,  for  same  price,  with  no  other 
variance  but  that  vendor  gives  further 
indulgence  for  the  first  installment; 
and  then  vendor  agrees  to  make  con- 
veyances of  the  property  to  the  now 
sole  purchaser,  whenever  he  shall  make 
such  payments  as  they  shall  agree 
upon;  two  months  further  indulgence 
is  given  for  the  payment  of  first  in- 
stallment; purchaser  continues  in  pos- 
session of  the  real  and  personal  prop- 
erty; but  vendor  makes  no  convey- 
ance: Held,  it  is  erroneous  to  order 
sale  of  the  personalty  on  motion  of 
plaintiff,  before  the  hearing;  and  if  it 
be  in  fact  sold  under  such  irregular 
order,  vendor  shall  give  credit  for  the 
proceeds,  whether  collected  or  not,  in 
part  of  the  purchase  money.  Clarke 
V.  Curtis,  11  Leigh  559. 

Commissioner  to  Make  Sale. — Where 
a  decree  for  specific  execution  of  a 
contract  against  a  purchaser  provides 
that  if  the  purchase  money,  or  any 
part  of  it,  is  not  paid  by  a  day  certain, 
the  property  shall  be  sold,  it  is  not  er- 
ror to  appoint  the  counsel  of  the  plain- 
tiffs, there  being  no  objection  to  the 
person,  the  commissioner  to  make  the 
sale;  nor  is  it  error  to  refuse  to  asso- 
ciate with  him  one  of  the  counsel  of 
the  purchaser.  Goddin  v.  Vaughn,  14 
Gratt.  102. 
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had  been  given  to  the  vendor,  who 
stipulated  to  make  compensation,  if  a 
better  title  than  his  should  tfiereafter 
be  established.  The  title  of  the  vendor 
appearing  to  be  such  as  described,  on 
a  bill  in  his  behalf  for  specific  perform- 
ance, the  purchaser  was  not  allowed 
compensation  for  locating  and  obtain- 
ing a  patent  for  part  of  the  land  as 
waste  and  unappropriated,  but  was  de- 
creed to  release  his  claim  under  the 
patent,  before  the  vendor  should  be 
compelled  to  make  him  a  deed,  and  a 
stipulation  conforming  to  the  agree- 
ment, was  directed  to  be  inserted  in 
such  deed.  Legrand  v.  Hampden-Sid- 
ney  College,  5  Munf.  324. 

Compensation  for  Wife's  Refusal  to 
Join  in  Conveyance. — A  court  of  equity 
will  not  decree  a  specific  performance 
by  a  husband  and  wife  for  the  sale  of 
the  wife's  land,  at  the  suit  of  the 
vendee,  the  wife  refusing  to  execute 
the  contract,  nor  will  the  court  compel 
the  husband  to  convey  his  life  estate 
to  the  vendee,  with  compensation  for 
the  failure  of  the  wife  to  convey  her 
interest  in  the  land.  Clarke  v.  Reins,  12 
Gratt.  98. 

8.   Compensation  or  Abatement  of  Pur- 

chase  Money, 
a.   For  Deficiency  in  Quantity  of  Land. 

For  a  full  discussion,  see  the  title 
VENDOR  AND   PURCHASER. 

In  General. — Upon  a  bill  filed  to  re- 
cover compensation  for  a  deficiency  in 
an  exchange  of  lands,  and  for  general 
relief,  before  decreeing  compensation 
in  money,  the  court  should  ascertain, 
through  one  of  its  com\nissioners, 
whether  specific  performance  is  prac- 
ticable or  not,  and  if  so,  to  decree  it 
-with  compensation  for  the  use  of  the 
land  from  the  time  it  ou8:ht  to  have 
been  conveyed.  If  not  practicable,  a 
decree  should  be  rendered  for  the  value 
of  the  land  at  the  time  of  the  exchange. 
It  is  immaterial  whether  the  lands  have 
subsequently  appreciated  or  depreci- 
ated. Max  Meadows  Land,  etc.,  Co.  v. 
Bridges,  95  Va.  184,  27  S.  E.  839. 


Part  Claimed  by  Others.— Equity  will 
not  require  a  vendee,  who  has  pur- 
chased by  writing  requiring  deed  of 
general  warranty,  to  pay  all  the  pur- 
chase money,  when  a  part  of  the  land 
sold  is  claimed  by  others,  and  the  title 
thereto  is  defective.  If  the  purchaser 
can  show  clearly  that  the  title  is  de- 
fective, equity  will  not  require  him  to 
pay  the  purchase  money  until  such  de- 
fect is  removed,  or  proper  abatement 
is  decreed,  if  the  vendee  insists  on  hav- 
ing as  much  as  he  can  have  under  the 
good  title.  Heavner  v,  Morgan,  30  W. 
Va.  335,  4  S.  E.  406. 

Title  to  Portion  of  Land  Bad.— 
Where  a  purchaser  can  not  get  a  title 
to  all  he  contracted  for,  if  he  can  get 
a  substantial  inducement  to  the  con- 
tract, he  may  insist  upon,  or  he  may 
be  compelled  to  accept,  a  title  to  so 
much  as  the  other  party  can  give  a 
good  title  to,  with  a  reasonable  com- 
pensation for  what  the  party  can  not 
effectually  convey,  or  an  abatement  of 
the  purchase  money  for  the  deficiency. 
Evans  V.  Kingsberry,  2  Rand.  120,  14 
Am.  Dec.  779;  Morgan  v.  Brast,  34  W. 
Va,  332,  12  S.  E.  710;  Creigh  v.  Boggs, 
19  W.  Va.  240.  Compare  Foley  v.  Mc- 
Keown,  4  Leigh  627. 

Title  to  One  of  Two  Parcels  Bad. — 
There  being  two  parcels  of  land  em- 
braced in  the  contract,  each  at  a  sp«- 
cific  price,  if  the  vendor  can  make  a 
good  title  to  but  one  parcel  the  vendee 
is  entitled  to  have  a  conveyance  of  that 
parcel,  and  accept  it,  in  full  satisfaction 
of  the  contract.  White  v.  Dobson,  17 
Gratt,  262. 

Title  to  Insignificant  Part  Bad.— A 
written  contract  for  the  sale  of  land 
will  be  specifically  enforced,  at  the  in- 
stance of  the  vendor,  though  he  is  un- 
able to  make  title  to  an  insignificant 
part  of  the  land  of  no  peculiar  value  to 
the  vendee,  the  court  requiring  the 
vendor  to  make  compensation  for  the 
land  lost  by  abating  its  value  from  the 
nurchase  money.  Creigh  v.  Boggs,  l^ 
W.  Va.  240.  But  see  opinion  of  Carr„ 
J.,  in  Jackson  v.  Ligon,  3  Leigh  161. 
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Failure  of  Vendor  to  Perform  His 
Covenants. — A  vendee  is  entitled  to 
have  an  abatement  from  the  purchase 
money  to  the  extent  of  the  damage  he 
has  sustained,  by  the  failure  of  his 
vendor  to  comply  with  his  covenant. 
Ayres  v.  Robins,  30  Gratt.  105. 

Sale  in  Gross. — But  in  Foley  v.  Mc- 
Keown,  4  Leigh  627,  a  house  and  lot 
in  town  was  advertised  for  sale  at  auc-  I 
tion,  being  described  as  containing  I 
nearly  two  acres;  the  auctioneer  at  the 
sale  states  that  there  are  nearly  two 
acres,  but  points  to  the  enclosure  of 
the  lot  as  containing  the  land  he  pro- 
poses to  sell.  Upon  a  bill  for  specific 
execution  by  the  vendor  against  the 
vendee,  the  court  held  that  specific  ex- 
ecution was  rightly  decreed,  though  the 
lot  in  fact  contained  only  one  acre  and 
twelve  poles,  basing  their  decision  on 
the  ground  that  this  was  a  sale  in  gross; 
and  the  vendee  was  held  not  to  be  en- 
titled to  any  abatement  in  the  price  for 
such  deficiency. 

Where  the  vendor  sold  to  the  vendee 
a  tract  of  land  supposed  to  contain  300 
acres,  more  or  less,  at  a  stated  price 
per  acre,  but  a  certain  part  containing 
20  acres  of  average  value  was  held  by 
title  paramount,  leaving  a  balance  as- 
certained by  survey  of  234  acres,  the 
vendor,  notwithstanding  the  deficiency 
was  entitled  to  specific  performance  as 
against  the  vendees,  with  abatement  of  , 
the  purchase  money  at  the  contract ' 
price  for  the  land  lost.  Morgan  v. 
Brast,  34  W.  Va.  332,  12  S.  E.  710. 

Rule  by  Which  Abatement  Made. — 
Where   a   vendor   sold   2,000    acres    of  i 
land  to  a  vendee  at  the  price  of  50,000  I 
dollars,  but  conveys,  by  mistake  to  the  j 
vendee,  39  acres  of  land  for  which  the 
vendor  has  no   title,  it  was   held,  in  a  • 
suit  in  equity   to  recover  the  purchase  | 
money,    that    the    circuit    court    should 
decree  a  specific  execution  of  the  con- 
tract,  where    it   is   possible    to   do    so; 
and  that  where  such  specific  execution 
can   not  be  decreed,   the   court  should 
decree  an  abatement,  according  to  the 
contract   price   of   the  purchase,   or  at 


the  rate  of  25  dollars  per  acre,  and  not 
according  to  the  relative  value  of  the 
39  acres.  Stockton  v.  Union  Oil,  etc.,. 
Co.,  4  W.  Va.  273. 

Rule  of  Compensation^-On  a  bill  o£ 
injunction  exhibited  by  the  administra- 
tor of  the  purchaser  of  a  tract  of  land,, 
against  the  administrator  and  heirs  of 
the  vendor  (in  whom  the  legal  title  re- 
mains), claiming  compensation  for  a 
deficiency,  credits  for  payments  and  a 
conveyance;  the  court,  on  allowing  the 
compensation  and  the  credits,  may  de- 
cree that  the  defendants  shall  convey 
their  title  to  certain  trustees  to  be  by 
them  conveyed  to  the  heirs  of  the  pur- 
chaser (though  not  parties  to  the  suit),, 
if  the  balance  of  the  purchase  money 
be  paid  on  or  before  a  certain  day;  and 
if  not,  with  power  to  sell  as  much  of 
the  land  as  may  be  sufficient  to  pay 
such  balance,  and  to  convey  the  residue, 
if  any,  to  the  said  heirs.  In  case  of  a. 
deficiency,  the  value  at  the  time  of  the 
contract  gives  the  rule;  of  which  the 
purchase  money  is  the  standard,  where 
it  does  not  appear  that  the  actual  value 
was  different.  Humphreys  v.  M'Clena- 
chan,  1  Munf.  493. 

Equity  Gives  Complete  Relief. — 
Where  a  plaintiff  sues  in  chancery  for 
a  conveyance  of  a  specific  tract  of  land 
and  also  for  a  conveyance  of  other 
lands  to  make  up  his  deficiency  of 
quantity,  but  according  to  the  contract, 
he  appears  entitled  to  compensation  in 
money,  and  not  in  lands,  the  court, 
after  decreeing  the  conveyance  of  the 
tract  of  land  (the  deficiency,  and  the 
sum  to  be  allowed  for  it,  being  ascer- 
tained), will  go  on  to  decree  the  com- 
pensation, without  turning  over  the 
party  to  a  court  of  law.  Chinn  v. 
Heale,  1  Munf.  63. 

b.   For  Fraud  of  Vendor. 

A  vendee  has  a  right  to  insist  upor> 
an  abatement  of  part  of  the  purchase 
money,  on  the  ground  that  through 
fraudulent  misrepresentations  he  was 
induced  to  enter  into  the  contract.  If 
he  proves  the  fraudulent  misrepresen- 
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tations,  he  may  be  relieved  from  the 
performance  of  the  contract  entirely, 
and  recover  back  the  purchase  money 
whkh  he  has  paid;  but  if  he  elects,  as 
it  is  his  right  to  do,  to  have  the  con- 
tract performed  as  far  as  the  plaintiffs 
can  perform  it,  he  can  only  claim  an 
abatement.  Broyles  v.  Bee,  18  W.  Va. 
514,  521,  citing  Goddin  v.  Vaughn,  14 
Gratt.  102,  104;  Pollard  v.  Rogers,  4 
Call  239. 

4.  Repayment  of  Purchase  Money 
Where  Specific  Performance  De- 
nied Vendee. 

a.   In  General. 

As  a  general  rule,  a  court  of  equity, 
even  where  it  refuses  specific  execu- 
tion of  a  contract  for  the  sale  of  land, 
will,  upon  a  bill  properly  framed,  de- 
cree the  repayment  of  the  purchase 
money  to  the  purchaser,  instead  of 
turning  him  around  to  an  action  at 
law  to  recover  it.  In  Virginia  this  doc- 
trine may  be  regarded  as  now  firmly 
settled.  Stearns  v.  Beckham,  31  Gratt. 
379,  421,  citing  Payne  v.  Graves,  5 
Leigh  561;  Anthony  v.  Leftwich,  3 
Rand.  238;  Bowles  v.  Woodson,  6 
Gratt.  78;  McComas  v.  Easley,  21  Gratt. 
23,  31;  Nagle  v.  Newton,  22 'Gratt.  814. 

"When  it  takes  jurisdiction  of  a  mat- 
ter, it  will  dispose  of  the  whole  sub- 
ject, and  that  it  delights  in  an  end  of 
litigation  and  in  preventing  a  multi- 
plicity of  suits.  I  take  it,  that  where 
a  bill  is  filed  to  carry  a  contract  into 
execution,  the  plaintiff  having  paid  a 
portion  of  the  purchase  money,  if  the 
court  refuses  the  specific  execution  on 
the  ground  of  the  statute  of  frauds,  or 
otherwise,  it  may,  and  generally  will, 
decree  repayment  of  the  purchase 
money  to  the  plaintiff."  Payne  v. 
Graves,  5  Leigh  561,  579. 

"Because  the  equity  courts  have,  as 
a  general  rule,  refused  to  entertain  bills 
for  damages,  it  is  taken  for  granted 
they  will  equally  refuse  application  for 
compensation,  except  specially  as  in- 
cidental to  some  other  relief.  But 
whatever  may  have  been  the  rule  here- 


tofore, there  is  no  doubt  that  a  court 
of  equity,  even  where  specific  perform- 
ance is  refused,  will  now  decree  com- 
pensation to  the  purchaser  in  many 
cases.  It  will  do  so  where  there  is  no 
adequate  remedy  at  law,  where  some 
peculiar  equity  intervenes;  it  will  do 
so  to  prevent  multiplicity  of  suits,  and 
where  it  has  obtained  jurisdiction  of 
the  case  on  other  grounds.  Where  the 
bill  is  framed  with  a  double  aspect  and 
contains  a  prayer  for  alternative  relief, 
if  the  court  is  unable  to  execute  the 
contract,  it  will  go  on  to  decree  the 
repayment  of  the  purchase  money.  I 
do  not  mean  to  affirm  it  will  do  so  in 
every  instance.  There  may  be  cases  in 
which  the  conduct  of  the  purchaser  is 
such  as  to  preclude  him  from  all  relief 
in  the  equity  form.  What  I  mean  to 
say  is  that  upon  a  bill  properly  framed 
the  court,  as  a  general  rule,  will  decree 
the  purchaser  his  purchase  money  in- 
stead of  turning  him  around  to  an  ac- 
tion at  law  to  recover  ft.  In  Virginia 
I  this  doctrine  may  be  regarded  as  now 
j  firmly  settled.  I  shall  content  myself 
with  a  simple  reference  to  the  deci- 
sions on  the  subject  withotrt  attempting 
to  discuss  or  comment  upon  them.  An- 
thony V.  Leftwich,  3  Rand.  238;  Payne 
V.  Graves,  5  Leigh  561,  and  the  au- 
thorities there  cited;  Bowles  v.  Wood- 
son, 6  Gratt.  78;  McComas  v.  Easley, 
21  Gratt.  23,  31;  Nagle  v,  Newton.  22 
Gratt.  814."  Stearns  v.  Beckham,  31 
Gratt.    379,    420. 

b.   Illtistrative  Cases. 

In  May,  1827,  B.  sold  a  tract  of  land 
to  W.,  for  which  W.  was  to  pay  one- 
half  the  purchase  money  in  hand,  and 
the  other  half  in  twelve  months,  to  be 
secured  by  deed  of  trust  on  the  land. 
W.  paid  only  about  one-third  of  the 
cash  payment;  and  after  some  months 
delay,  B.  tendered  him  a  deed  and  de- 
manded a  compliance  with  the  con- 
tract. W.  had  then  become  embar- 
rassed in  his  circumstances,  and  was 
unable  to  comply  with  his  contract, 
and  so  continued  until  1<835.    Upon  his 


Specific  Performance 


683 


declining,  when  thus  called  on,  to  pay 
•the  amount  due,  B.  declared  the  con- 
tract was  at  an  end;  and  that  he  would 
retain  the  money  he  had  received,  as 
some  compensation  for  the  damages  he 
had  sustained  by  the  failure  of  W.  to 
comply  with  his  contract.  B.  then 
bought  other  land  adjoining,  built 
upon  and  improved  it,  and  settled  upon 
the  land  and  cultivated  it;  and  the  land, 
which  was  the  subject  of  the  contract, 
could  not  be  separated  from  the  other 
land  without  injury  to  the  latter.  In 
1836,  W.  filed  a  bill  for  specific  execu- 
tion of  the  contract,  and  charged  that 
he  had  made  certain  payments  which 
B.  had  refused  to  return.  Held,  he  is 
entitled  to  recover  back  the  amount 
he  had  paid,  with  interest;  and  the 
statute  of  limitations  is  no  bar  to  his 
recovery.  Bowles  v.  Woodson,  6 
Gratt.  78. 

M.  covenants  to  sell  land  to  R.  for 
purchase  money  to  be  paid  in  install- 
ments, and  binds  himself,  not  his  heirs, 
upon  payment  of  the  installments,  to 
make  R.  a  good  and  sufficient  title  in 
fee;  the  last  installment  is  not  paid 
when  due,  and  after  it  falls  due,  M., 
the  vendor,  dies;  and  R.,  the  vendee, 
pays  that  installment  to  M.'s  adminis- 
trators; the  administrators  tender  R.  a 
deed  from  part  of  M.'s  heirs,  the  other 
being  infants  and  nonresidents,  with 
special  warranty,  which  R.  refuses  to 
accept;  R.  brings  suit  at  law  against  the 
administrators,  for  the  breach  of  their 
intestate's  covenant  to  convey  and  re- 
covers judgment  for  the  purchase 
money;  and  then  M.'s  administrators 
file  a  bill  in  equity  against  M.'s  heirs 
and  R.  for  specific  execution  of  the 
covenant,  and  to  enjoin  proceedings 
on  R.'s  judgment  at  law.  Whether  as 
the  vendor  covenanted  to  convey,  for 
himself,  not  for  his  heirs  also,  and,  as 
he  did  not  convey,  the  purchaser  might 
not,  for  that  reason,  abandon  the  pur- 
chase, and  insist  on  having  his  money 
refunded  to  him?  Also,  whether  in 
case  of  a  sale  of  lands  with  covenant 
to   convey,   if   the   vendor   dies   before 


conveyance,  and  his  heirs  can  not  give 
assurance  of  title,  equivalent  to  con- 
veyance with  the  usual  covenants  of 
assurance  by  the  vendor  himself,  the 
heirs  of  the  vendor  can  demand  spe- 
cific execution  in  equity,  though  the 
vendee  may  demand  it  of  them. 
Moore  v.  Fitz  Randolph,  6  Leigh  175. 

Contract  Void  under  Statute  of 
Frauds. — A  purchaser  of  land  is  put  in 
possession,  and  pays  part  of  the  pur- 
chase money,  under  the  contract,  but 
being  sued  by  the  vendor  for  the  bal- 
ance of  the  purchase  money,  he  defends 
himself  on  the  ground  tjiat  the  con- 
tract was  void  by  the  statute  of  frauds, 
and  so  defeats  the  action.  Held,  the 
purchaser  after  thus  disaffirming  ajid 
abandoning  the  contract,  is  not  enti- 
tled to  specific  execution  thereof  in  eq- 
uity, but  he  is  entitled  .to  have  the 
money  he  had  paid  refunded  to  him. 
Payne  v.  Graves,  5  Leigh  561. 

Contract  Void  for  Incompetency  of 
Vendor. — The  committee  of  a  vendor 
of  land  files  a  bill,  which,  on  the  death 
of  the  vendor,  is  revived  in  the  name 
of  his  heirs,  to  set  aside  a  contract  and 
deed  for  the  sale  and  conveyance  of 
land  on  the  ground  of  the  vendor's  in- 
competency, of  the  improper  influence 
exercised  upon  him,  and  for  inade- 
quacy of  consideration.  The  court 
sets  aside  the  deed  and  directs  that 
the  vendees  shall  surrender  the  land, 
unless  within  ninety  days  they  file  a 
bill  for  the  specific  execution  of  the 
contract;  which  they  do.  Held:  It 
seems  that  in  such  case  the  court  will 
direct  an  account  of  the  purchase 
money  paid  in  confederate  currency  by 
the  vendees,  and  of  rents  and  profits, 
though  a  large  portion  of  the  purchase 
money  was  paid  when  the  deed  was 
executed,  and  the  vendor  was  wholly 
incompetent  to  act.  Stearns  v.  Beck- 
ham, 31   Gratt.  379. 

A  contract  of  sale  o{  the  wife's  land 
by  her  and  her  husband,  not  acknowl- 
edged for  recordation,  can  not  be  spe- 
cifically enforced  in  equity,  and  on  a 
bill  to  enforce  the  same  there  can  not 
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when  specific  performance  is  denied, 
the  court  declines  to  interfere  either 
way;  but  leaves  the  parties  to  their  re- 
spective rights  and  obligations  at  law. 
In  this  case,  however,  if  the  bill  were 
dismissed,  the  appellant  having  the 
legal  title  might  at  once  institute  his 
action  of  ejectment,  and  recover  the 
property  in  controversy.  The  dis- 
missal of  the  bill  would,  therefore, 
simply  result  in  a  renewal  of  the  litiga- 
tion in  another  forum,  and  an  ultimate 
return  to  a  court  of  chancery  to  settle 
the  question  of  rents  and  profits,  and 
of  compensation  for  improvements. 
Upon  familiar  principles  the  court  hav- 
ing possession  of  the  case  will  termi- 
nate the  controversy  by  adjudicating 
the  rights  of  the  parties,  and  adminis- 
tering such  relief  as  may  be  appro- 
priate to  the  equity  forum."  Booten 
V.  Scheffer,  21   Gratt.   474,  497. 

b.  Rents  and  Profits. 

In  General. — The  vendee  is  entitled 
to  have,  if  he  elects  it,  an  account  of 
the  rents,  issues  and  profits  of  the  land, 
and  to  have  them  set  off  against  the 
purchase  money;  or  if  he  elects  to 
waive  an  account,  he  shall  not  pay 
interest  on  the  purchase  money.  White 
V.   Dobson,  17  Gratt.  262. 

Vendee  Using  Vendor's  Name  to  Re. 
cover  Rents. — In  a  decree  for  specific 
performance  of  a  contract  for  the  sale 
of  land,  liberty  should  be  reserved  to 
the  vendee  to  use  the  name  of  the 
vendor  to  recover  rents,  in  arrears 
from  lessees  of  the  land,  which  became 
due  between  the  date  of  the  contract 
and  the  deed.  Hundley  v.  Lyons,  5 
Munf.  342,  7  Am.  Dec.  685. 

Abatement  from  Purchase  Money  of 
Rental  Value. — S.  G.  L.,  a  married 
woman,  for  her  separate  use,  purchased 
from  a  commissioner  of  a  court  a  tract 
of  land,  the  sale  whereof  was  confirmed 
and  the  title  retained  to  secure  the 
payment  of  the  purchase  money.  She 
and  her  husband,  by  written  contract 
with  M.,  agreed  that,  in  consideration 
that  he  would  pay  for  her  the  purchase 


money  which  she  had  agreed  to  pay 
for  the  land,  she  would  sell  and  trans- 
fer to  him  her  said  purchase,  and  sub- 
stitute him  for  herself  as  purchaser  of 
the  land,  excepting  a  specified  twenty 
acres  thereof.  In  compliance  with  said 
contract  M.  was  placed  in  possession  of 
the  land  sold  to  him,  and  he  paid  for 
her  to  the  court  all  her  purchase 
money.  Five  years  afterwards  she  re- 
fused to  comply  with  her  contract  and 
reclaimed  her  land.  On  a^bill  filed  by 
M.  against  S.  G.  L.  and  her  husband, 
praying  for  specific  execution  of  said 
contract,  and,  in  case  that  relief  could 
not  be  had,  then  praying  that  he  might 
be  reimbursed  the  purchase  money  so 
paid  by  him  by  a  sale  of  the  said  land, 
;  it  was  held,  further,  tbat  S.  G.  L.  was 


entitled  to  have  abated  from  the  pur- 
chase money  so  paid  for  her  by  M. 
the  fair  rental  value  of  the  land  while 
he  had  the  same  in  possession,  in  the 
condition  in  which  it  was  at  the  time 
he  took  possession  thereof.  The  true 
annual  rental  value  of  land  is  not  the 
value  of  all  the  farm  products  which 
can  possibly  be  realized  from  its  use, 
when  the  land  is  stocked,  farmed,  and 
managed  with  the  greatest  skill  and  in- 
dustry, but  it  is  the  price  which  a  pru- 
dent and  industrious  farmer  can  afford 
to  pay  for  its  use,  after  taking  into 
consideration  the  probable  amount  and 
the  market  value  of  his  crops,  and  the 
probable  injuries  thereto  resulting  from 
the  ordinary  changes  of  climate  and 
season.  Moore  v.  Ligon,  30  W.  Va. 
146,  3  S.  E.  572,  citing  Early  v.  Friend. 
16  Gratt.  21 ;    White  v.  Stuart,  76  Va.  546 

Abatement  of  Permanent  Improve- 
ments and  Taxes. — It  was  held,  that  M. 
having  made  permanent  improvements 
on  the  land  which  greatly  enhanced  the 
value  thereof,  he  was  entitled  to  abate 
from  the  amount  of  rents  with  which 
he  was  chargeable  the  value  of  said  im- 
provements, and  all  taxes  upon  the 
land  paid  by  him  while  in  his  pos- 
session. Moore  v.  Ligon,  30  W.  Va. 
146,  3  S.  E.  572. 

Estimating    Rents    and     Profita^—A 
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vendor  of  land  refuses  to  deliver  pos- 
session according  to  the  contract,  and 
the  vendee  who  has  paid  the  purchase 
money,  immediately  sues  for  a  specific 
performance,  and  the  vendor  resists  it, 
and  asks  for  a  rescission  of  the  con- 
tract; but  there  is  a  decree  for  specific 
performance  and  for  an  account  of 
rents  and  profits.  In  estimating  the 
rents  and  profits  of  the  land  thus  held 
by  the  vendor,  the  annual  value  of  the 
land  in  the  hands  of  a  prudent  and  dis- 
creet tenant  upon  a  judicious  system  of 
husbandry  is  the  proper  rule  in  the 
case;  to  be  influenced  in  some  measure 
by  the  mode  of  treatment  of  the  land 
by  the  occupant.  Though  in  such  case 
the  rents  are  estimated,  it  is  proper 
to  charge  interest  upon  them.  Boiling 
V,   Lersner,  26   Gratt.   36. 

Relief  Denied  Vendor  When  Vendee 
Is  in  Possession. — On  the  10th  of  Oc- 
tober, 1818,  a  sale  was  made  of  a  tract 
of  370  acres  of  land  in  Augusta  county, 
at  $40  per  acre,  to  be  paid  as  follows, 
viz.:  $600  in  hand  (which  was  paid  ac- 
cordingly), $1200  on  the  28th  of  De- 
cember, 1818,  with  interest  from  the 
day  of  sale,  $1200,  on  the  28th  of 
March,  1819,  with  like  interest,  $750,  on 
the  28th  of  March,  1820,  and  the  residue 
in  sums  of  $750,  payable  at  specified 
times.  By  the  articles  of  agreement, 
the  vendee  was  to  give  bonds  and  sat- 
isfactory security  for  his  payments, 
and  the  vendor  bound  himself  to  make 
the  vendee  a  good  and  sufficient  deed 
in  fee  simple,  with  general  warranty, 
at  the  first  Augusta  court  after  the  pay- 
ment in  1819.  The  vendee  paid  the  in- 
stallment which  fell  due  on  the  28th 
of  December  1818,  and  the  installment 
which  fell  due  in  1819  was  paid,  part 
before,  and  the  residue  on,  the  9th  of 
December  in  that  year,  so  that  the 
vendor  became  bound  to  make  a  deed 
for  the  land  as  early  as  the  first  Au- 
gusta court  after  the  9th  of  December, 

1819.  No  deed  was  made.  The  vendee 
notwithstanding  paid  the  installment 
which  fell  due  on  the  28th  of  March, 

1820.  About  the  10th  of  April  of  that 


year,  the  vendor  died  insolvent,  and 
the  vendee,  soon  after  his  death,  made 
known  his  determination  to  make  no 
farther  payments  until  he  should  get  a 
title.  On  the  10th  of  September,  1821, 
a  suit  in  equity  was  brought  by  the 
administrators  of  the  vendor  against 
the  vendee  and  the  heirs  of  the  vendor, 
to  compel  a  specific  execution  of  the 
contract;  and  no  title  having  ever  been 
obtained  by  the  vendor,  the  complain- 
ants made  defendants  those  in  whom 
that  title  was  outstanding.  A  consider- 
able fall  having  taken  place  in  the  value 
of  property,  the  vendee,  by  his  answer 
sworn  to  in  May,  1825,  resisted  the 
prayer  of  the  bill,  on  the  ground  that, 
under  the  circumstances  of  the  case, 
equity  required  a  rescission,  and  not  an 
execution  of  the  contract.  At  this  time 
the  default  of  the  vendor's  heirs  still 
continued,  and  it  continued  three  years 
afterwards;  that  is  to  say,  it  continued 
for  more  than  eight  years  from  the 
time  when  the  vendor  had  bound  him- 
self to  make  the  title.  During  this 
time  the  land  had  fallen  in  value  more 
than  50  per  cent,  and  the  vendee  had 
never  surrendered  possession.  Held, 
that  the  vendee  should,  on  the  one 
hand,  release  all  his  rights  under  the 
contract,  deliver  up  the  land,  and  ac- 
count for  its  rents  and  profits  during 
the  time  he  held  it;  and,  on  the  other 
hand,  have  the  purchase  money  paid 
by  him  returned,  with  interest  from  the 
times  when  the  payments  were  made, 
and  also  have  the  value  of  any  perma- 
nent improvements  which  he  may  have 
put  upon  the  land  set  off  against  the 
rents  and  profits,  provided  they  do  not 
exceed  the  amount  of  the  said  rents 
and  profits.  That  if,  on  stating  an  ac- 
count between  the  parties  on  these 
principles,  a  balance  should  appear  to 
be  due  from  the  vendee,  he  should  be 
decreed  to  pay  it;  if  in  his  favour,  it 
should  be  decreed  to  him,  and  if  there 
be  no  sufficient  personal  estate  of  the 
vendor  to  pay  the  same,  the  land  should 
be  subjected  to  its  payment  Bryan 
V.  Lofftus,  1  Rob.  12, 
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Where  a  court  of  equity  refuses  to 
specifically  enforce  a  contract  for  the 
sale  of  land,  and  it  appears  that  a  part 
of  the  purchase  money  has  been  paid 
and  that  the  vendees  have  been  put  in 
possession  of  the  property,  the  vendees 
are  to  be  charged  with  a  fair  annual 
value  of  the  land  in  the  form  of  rent, 
to  be  estimated  according  to  the  con- 
dition of  the  property  at  the  time  pos- 
session was  taken  by  the  vendees,  and 
they  are  to  be  charged  with  interest 
upon  such  rent  according  to  the  prin- 
ciples settled  in  Boiling  v.  Lersner,  26 
Gratt.  36.  They  arc  further  to  be 
charged  with  any  loss  or  damage  aris- 
ing from  the  destruction  of  the  prop- 
erty occasioned  by  their  neglect  or  mis- 
management during  the  time  they  or 
those  under  whom  they  claim  had  the 
property.  They  are,  however,  to  be 
credited  with  taxes  paid,  and  with  the 
value  of  any  lasting  and  beneficial  im- 
provements made  by  them  on  the  prop- 
erty daring  the  time  of  such  posses- 
sion. Stearns  v.  Beckham,  31  Gratt. 
37«. 

In  June,  1860,  Gillespie  sells  to  Hen- 
dricks a  large  tract  of  land  supposed  to 
contain  2,500  or  3,000  acres,  and  puts 
him  in  possession.  In  December,  1860, 
he  executes  a  deed  reserving  a  lien, 
conveying  2,030  acres  to  Hendricks,  of 
which  Hendricks  has  no  knowledge. 
Hendricks  dies  in  1861,  and  his  heirs 
remain  in  possession  of  the  land.  In 
July,  1868,  Gillespie  files  a  bill  against 
the  administrator  and  heirs  of  Hen- 
dricks to  subject  the  land  for  the  un- 
paid purchase  money.  The  heirs  file 
a  cross  bill  to  rescind  the  contract. 
And  it  appears  that  when  the  deed  was 
made,  and  the  suit  brought,  Gillespie 
did  not  have  a  good  title  to  a  large  part 
of  the  land.  The  land  had  depreciated 
in  value  under  the  effect  of  the  public 
events  which  had  occurred  since  the 
purchase.  Specific  performance  was 
denied,  and  the  court  entered  the  fol- 
lowing decree:  "If  they,  (the  pur- 
chasers) are  still  in  possession,  should 
be  required,  as  was  held  in  the  case  of 


Bryan  v.  Lofftus,  to  deliver  up  the  land 
to  Gillespie,  and  to  account  for  the 
rents  and  profits  during  the  time  they 
and  their  ancestor  held  it,  and  to  re- 
lease all  their  rights  under  the  con- 
tract between  Thomas  H.  Gillespie  and 
A.  F.  Hendricks,  and  the  deeds  in  the 
record  exhibited.  But  the  adminis- 
trator of  A.  F.  Hendricks  is  entitled  to  a 
return  of  all  the  purchase  money  paid 
by  his  intestate  in  his  lifetime  (esti- 
mating the  payment  made  in  the  bond 
of  John  C.  Harrison  for  $4,600  at  its 
value)  and  by  himself,  as  his  admin- 
istrator, since  his  death,  with  interest 
from  the  time  the  same  was  paid;  and 
also  to  have  the  value  of  any  perma- 
nent improvements  his  intestate  or 
heirs  may  have  made,  set  oflF  against 
the  rents  and  profits  so  as  not  to  ex- 
ceed the  amount;  which  matters  should 
be  referred  to  a  commissioner  for  an 
account.  And  if  upon  the  return  of 
the  commissioner's  report  it  should  ap- 
pear that  there  was  a  balance  of  rents 
and  profits  due  from  the  intestate,  his 
administrator  should  be  decreed  to 
pay  it,  or  if  from  the  heirs,  they  should 
be  decreed  to  pay  it;  and  any  balance 
in  favor  of  the  administrator  should  be 
decreed  to  him.  And  if  there  should  be 
no  sufficient  personal  estate  of  Gillespie 
out  of  which  it  could  be  made,  the  land 
in  question  should  be  subject  to  its 
payment."  Hendricks  v,  Gillespie,  25 
Gratt.  181,  202. 

Where  Purchaser  Elects  to  Rescind 
Contract. — If  the  purchaser  elect  to 
have  the  contract  rescinded,  he  is  to 
be  charged  with  the  value  of  the  per- 
sonal property  which  he  has  received, 
with  interest,  and  with  rents  and  profits 
of  the  real  estate  of  which  he  has  been 
in  possession,  and  is  to  be  credited 
with  so  much  of  the  purchase  money 
as  he  has  paid,  with  interest,  and  with 
the  value  of  permanent  improvements 
made  upon  the  property.  McComas  v. 
Kasley,  21  Gratt.  23.  See  Hoover  tt 
Calhoun,  16  Gratt.  109. 

Set-0£P  against  ImpTOvement8.^(X 
contracts  to  sell  to  H.  a  house  and  lo* 
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of  ground  in  a  town,  and  an  out  lot, 
the  first  constituting  much  the  most 
valuable  portion,  and  C.  sells  the  prop- 
erty as  his  own;  and  H.  is  put  in  pos- 
session. C.  dies  before  the  contract  is 
executed,  and  the  property  in  the  town 
is  in  fact  the  property  of  C.'s  wife. 
Held,  H.  having  made  permanent  im- 
provements on  the  property,  but  hav- 
ing oflFered  to  surrender  possession;  if 
an  account  is  taken,  the  rents  and 
profits  up  to  the  time  of  the  decree  for 
the  surrender  of  the  property,  are  to  be 
set  off  against  the  said  improvements; 
but  H.  is  entitled  to  a  decree  for  any 
balance  on  account  thereof.  Hoover 
V.  Calhoun,  16  Gratt.  109. 

Set-Off  against  Purchase  Money. — 
The  vendee  may  have  the  rents,  issues 
and  profits  of  the  land  set  off  against 
the  purchase  money.  White  v.  Dob- 
son,  17  Gratt.  262. 

•c.  Improvements. 

See  the  title  IMPROVEMENTS, 
vol.  7,  p.  317. 

Vendee  Credited  with  Improvements. 
— In  a  suit  for  specific  performance  by 
the  vendees,  where  performance  is  de- 
nied, in  adjusting  the  equities  between 
the  vendor,  who  has  made  improve- 
ments believing  he  had  the  just  claim, 
and  the  defendant,  the  court  of  chanc- 
ery will  adopt  the  rule  prescribed  by 
the  Code  in  actions  of  ejectment,  and 
will  estimate  against  the  vendee  the 
annual  value  of  such  part  of  the  land 
as  was  in  a  state  fit  for  use  at  the 
time  he  took  possession,  and  will  credit 
him  with  the  value  of  his  improve- 
ments, and  will  not  charge  him  for  the 
use  of  his  improvements,  nor  for  the 
use  of  any  part  of  the  land  cleared  by 
him.  Fishack  v.  Ball,  34  W.  Va.  644, 
12  S.  E.  856. 

Bill. — S.  G.  L.,  a  married  woman,  for 
separate  use,  purchased  from  a  com- 
missioner of  a  court  a  tract  of  land, 
the  sale  whereof  was  confirmed  and  the 
title  retained  to  secure  the  payment  of 
the  purchase  money.  She  and  her  hus- 
band,   by    written    contract    with    M., 


agreed  that,  in  consideration  that  he 
would  pay  for  her  the  purchase  money 
which  she  had  agreed  to  pay  for  the 
land,  she  would  sell  and  transfer  to 
him  her  said  purchase,  and  substitute 
him  for  herself  as  purchaser  of  the 
land,  excepting  a  specified  20  acres 
thereof.  In  compliance  with  said  con- 
tract M.  was  placed  in  possession  of  the 
land  sold  to  him,  and  he  paid  for  her 
to  the  court  all  her  purchase  money. 
Five  years  afterwards  she  refused  to 
comply  with  her  contract  and  reclaimed 
her  land.  On  a  bill  filed  by  M.  against 
S.  G.  L.  and  her  husband,  praying  for 
specific  execution  of  said  contract,  and, 
in  case  that  relief  could  not  be  had, 
then  praying  that  he  might  be  reim- 
bursed, the  purchase  money  so  paid  by 
him  by  a  sale  of  the  said  land,  it  was 
held,  that  the  circuit  court  did  not  err 
in  directing  its  commissioner  to  ascer- 
tain and  report  the  value  of  the  perma- 
nent improvements  made  by  M.  upon 
the  land,  or  in  abating  the  same  from 
the  amount  of  rents  with  which  he  was 
chargeable,  although  no  claim  for  such 
improvements  was  made  by  him  in  his 
bill.  Moore  v,  Ligon,  30  W.  Va.  146, 
3  S.  E.  572. 

Set-Off  against  Rents  and  Profits.^ 
Likewise,  the  vendee  may  have  the 
value  of  any  permanent  improvements 
which  he  may  have  put  on  the  land  set 
off  against  the  rents  and  profits,  pro- 
vided they  do  not  exceed  the  amount 
of  the  rents  and  profits.  Bryan  v. 
Lofftus,  1  Rob.  12, 

Limitation  of  Actions. — Where  a 
court  of  equity  refuses  to  decree  spe- 
cific performance  of  a  parol  gift  ac- 
companied by  possession,  if  the  sums 
expended  by  the  plaintiff  for  improve- 
ments were  expended  at  a  time  before 
the  decease  of  the  owner  of  the  land 
sufficient  to  bar  his  claim  under  the 
statute  of  limitations,  he  can  not  re- 
cover such  sums.  Griggsby  v.  Osborn, 
82  Va.  371. 

Evidence^ — In  suit  for  specific  per- 
formance, complainant,  releasing  claim 
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for  the  land,  asked  only  compensation 
for  improvements.  The  book  showing 
plaintiffs  expenses  being  lost,  he  sub- 
stituted recently  taken  receipts  and 
testimony  of  persons  to  whom  he  paid 
money,  which  evidence  no  attempt  was 
made  to  impeach,  except  by  cross  ex- 
amination, and  no  witness  was  intro- 
duced by  the  defendants.  Held,  the 
decree  should  stand.  Douglas  v.  Spoor, 
89  Va.  279,  15  S.  E.  550. 

8.  Interest  on  Purchase  Money. 

Where  a  vendee  is  denied  specific 
performance  after  he  has  paid  the  pur- 
chase money  or  a  part  of  it,  he  may  re- 
cover back  the  amount  he  has  paid 
with  interest.  Bowles  v.  Woodson,  6 
Gratt.  78;  Bryan  v.  Lofftus,  1  Rob.  12. 

"Referring  to  the  agreement,  we 
find  that  it  provides,  that  on  the  pay- 
ment of  the  damages  the  vendor 
agrees  to  convey  the  land  on  reason- 
able demand.  The  covenants  to  pay 
and  convey  the  land  according  to  the 
stipulations  of  this  agreement  are  not 
strictly  dependent.  The  contract  is 
that  the  payment  is  to  precede  the  con- 
veyance and  the  latter  is  to  be  made 
only  upon  reasonable  demand  after  the 
payment.  But  even  if  these  covenants 
were  dependent,  the  vendee  would  be 
decreed  to  pay  interest;  for,  the  gen- 
eral rule  is,  in  ordinary  contracts  which 
contain  no  stipulation  for  interest  and 
do  not  specify  any  day  for  completion, 
that  the  purchaser  is  liable  for  interest 
on  the  purchase  money  from  the  time 
when  he  takes  possession,  especially  if 
he  has  received  rents  and  profits. 
Pomeroy  on  Contr.,  §  430."  Steenrod 
V.  Wheeling,  etc.,  R.  Co.,  27  W,  Va. 
1,  14. 

Upon  ascertaining  that  the  vendor 
can  make  a  good  title,  the  vendee  is 
entitled  to  have,  if  he  elects  it,  an  ac- 
count of  the  rents,  issues  and  profits  of 
the  land,  and  to  have  them  set  off 
against  the  purchase  money;  or  if  he 
elects  to  waive  an  account,  he  shall 
not  pay  interest  on  the  purchase  money. 
White  V,  Dobson,  17  Gratt.  262. 


L.  ISSUE  TO  THE  JURY. 

Where  the  answer  to  a  bill  by  a 
vendor  for  specfic  performance  does 
not  ask  for  a  rescission  of  the  con- 
tract, but  claims  damages  and  indicates 
a  willingness  to  accept  performance 
with  compensation,  an  issue  directed 
by  the  court  is  the  proper  mode  of  as- 
certaining the  damages.  Ayres  v. 
Robins,  30  Gratt.  105,  citing  Nagle  r. 
Newton,  22  Gratt.  814. 

An  issue  to  the  jury  is  the  proper 
mode  of  ascertaining  the  damages  suf- 
fered by  the  vendee  for  the  failure  of 
the  vendor  to  comply  with  his  cove- 
nants.    Ayres  v.  Robins,  30  Gratt.  105. 

Validity  of  Writings  in  Controversy. 
— In  a  suit  for  specific  performance, 
in  which  the  controversy  turns  mainly 
on  the  validity  of  a  certain  paper  writ- 
ing, it  is  not  ordinarily  error  for  the 
court  to  affirm  by  its  decree  the  gen- 
uineness of  the  paper  in  question,  with- 
out first  directing  an  issue  as  to  its 
validity,  to  be  tried  at  the  bar  by  a 
jury.     Powell  v.  Batson,  4  W.  Va.  610. 

M.  DECREE. 

1.  Form  of  Decree. 

a.  In  General. 

I  "The  decree  says,  that  the  contract 
ought  to  be  specifically  executed  on 
both  sides.  So,  in  the  contract  itself, 
there  is  no  express  stipulation  that  a 
ttle  shall  be  made;  yet  this  was  under- 
stood to  be  implied  of  course.  No  par- 
ticular form  of  words  is  necessary  in  a 
decree."  Mayo  v.  Purcell,  3  Munf.  243,. 
255. 

b.  Conditional,  Modified  and  Altema- 

tive  Decrees. 
Power  to  Render.— Where  the  rem- 
edy at  law  would  be  incomplete  and  in- 
adequate because  the  court  of  law 
could  not  give  a  conditional  or  modi- 
fied judgment,  and  would  be  unable  to 
preserve  the  benefit  of  the  agreement 
to  all  the  parties  interested,  equity  has 
jurisdiction  to  enforce  the  agreement. 
Bumgardner  v,  Leavitt,  35  W.  Va.  194, 
13  S.  E.  67. 
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Condidonal  Decree  of  Sum  of  Money. 

— On  a  bill  in  equity  for  specific  per- 
formance of  an  agreement,  the  court 
ought  not,  in  lieu  thereof,  to  decree  a 
sum  of  money  absolutely,  but  may  con- 
ditionally; giving  the  defendant  his 
election,  either  to  pay  the  money,  or 
to  perform  the  agreement  specifically. 
Hook  V.  Ross,  1  Hen.  &  M.  310. 

Where  specific  performance  of  an 
agreement  can  not  be  decreed  for  want 
of  evidence,  which  the  defendant,  being 
in  contumacy,  ought  to  disclose,  the 
court  may  decree  a  sum  of  money 
against  him  conditionally,  for  the  pur- 
pose of  compelling  the  production  of 
such  evidence;  and,  in  the  event  of  his 
not  producing  it,  the  defendant  will 
have  his  election,  either  to  pay  that 
sum,  or  to  perform  the  agreement  spe- 
cifically; yet,  if  the  defendant,  in  obedi- 
ence to  the  court's  order,  does  produce 
evidence,  which,  though  not  entirely 
satisfactory  to  the  plaintiff,  is  accepted 
by  him,  the  court  ought  not,  thereupon, 
to  limit  the  plaintiff's  recovery  to  the 
sum  of  money  so  decreed,  but  should 
proceed  to  decree  a  specific  perform- 
ance. Ross  V.  Hook,  4  Munf.  97;  Hook 
V.  Ross,  1  Hen.  &  M.  310. 

The  alternative  prayer  of  a  bill  for 
specific  performance,  that  the  court,  if 
it  finds  itself  unable  to  decree  specific 
performance,  will  decree  the  amount 
of  certain  purchase  money  bonds,  can 
not  be  granted  where  the  court  can  not 
decree  specific  performance  of  the  con- 
tract for  the  reason  that  no  contract, 
either  express  or  implied,  is  established 
creating  the  relation  of  debtor  and 
creditor  between  the  appellant  and  the 
appellee  in  respect  to  those  bonds. 
Pennybacker  v.  Maupin,  96  Va.  461,  31 
S.  E.  607. 

2.  Construction  of  Decree. 

A  decree  in  chancery,  declaring  the 
court's  opinion  that  an  agreement  for 
the  sale  of  a  tract  of  land  should  be 
specifically  performed  by  both  the 
parties,  and  directing  the  vendee  to  ex- 
ecute a  mortgage  of  the  same  land  to 


secure  the  purchase  money,  is  to  be 
understood,  as  requiring  the  vendor,  in 
the  first  place,  to  make  a  title  to  him. 
Mayo  V,  Purcell,  3  Munf.  243. 

"An  agreement  is  understood  to  be 
performed  specifically,  when  the  par- 
ties are  put  into  the  state  in  which  they 
would  have  been,  if  the  agreement  had 
been  punctually  performed.  If  this  be 
not  the  true  criterion  by  which  decrees 
in  such  cases  ought  to  be  examined,  let 
the  fallacy  of  it  be  shown."  Rose  v. 
Nicholas,  Wythe  268,  269. 

8.    Validity  of  Decree. 

a.   Conformity  to  Pleadings  and  Proof. 

Specific  performance  should  not  be 
refused  because  the  court  thinks  that 
the  complainant  is  seeking  to  "keep  an- 
other buyer  out  of  the  field"  by  false 
representations,  when  no  such  defense 
has  been  set  up  in  the  cause.  A  court 
can  only  decree  on  the  case  made  by 
the  pleadings.  Steadman  v.  Handy,  102 
Va.  382,  46  S.  E.  380,  citing  Mundy  v, 
Vawter,  3  Gratt.  518;  Rorer  Iron  Co. 
V.  Trout,  83  Va.  397,  415,  2  S.  E.  713,  5 
Am.  St.  285;  Anderson  v.  Creston  Land 
Co.,  96  Va.  257,  31   S.  E.  82. 

Where  the  contract  for  the  purchase 
of  land  provided  that  the  purchase 
money  was  to  be  paid  "in  eight  per 
cent,  preferred  stock"  of  the  defendant 
railroad  company,  a  decree  requiring 
the  company  to  issue  and  deliver  in 
payment  of  the  purchase  money  its 
stock  guaranteed  to  pay  eight  per  cent, 
thereon,  is  erroneous.  Dickinson  v. 
Railroad  Co.,  7  W.  Va.  390. 

It  is  error  for  the  court  to  declare 
by  its  decree  that  a  contract  sought  to 
be  specifically  enforced,  was  not  fully 
established,  and  to  undertake  to  make 
a  contract  and  enforce  it  against  the 
plaintiff,  not  set  up  by  the  pleading,  and 
not  justified  by  proof  as  a  contract  be- 
tween the  vendor  and  vendee.  Tracy 
V,  Tracy,  14  W.  Va.  243. 

Where  the  vendor  contracts  to  con- 
vey land  to  the  vendee  with  general 
warranty  upon  payment  of  the  purchase 
money,  it  is  error  to  decree  a  convey- 
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ancc  with  special  warranty  only  upon 
such  payment.  The  form  of  warranty 
ordered  should  have  been  that  pre- 
scribed by  the  contract.  Adkins  v,  Ed- 
wards, 83  Va.  300,  2  S.  E.  435. 

Where  a  bill  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  land, 
instead  of  alleging  positively  and 
clearly  "a  precise  and  definite  contract 
of  purchase,  showing  when,  where, 
how,  and  by  whom,  and  whether  in 
writing  or  by  parol,  the  bill,  as  a 
dernier  resort,  doubtingly,  hesitatingly, 
and  beseechingly  expresses  the  alterna- 
tive desire  of  the  complainants,  that  if> 
by  their  pleadings  and  their  proofs, 
they  have  made  and  sustained  no  case 
for  specific  performance  against  the  de- 
fendant company,  then  to  hold  the  in- 
dividual corporators  liable;  and  the  de- 
cree of  the  court  below  is  against  both 
the  defendant  company  and  the  in- 
dividual persons  as  securities,  thus  es- 
tablishing a  liability  not  put  in  issue 
by  the  pleadings  nor  sustained  by  the 
proofs;  the  decree  must  be  upon  the 
case  made  by  the  pleadings — although 
the  evidence  may  show  a  right  to  a 
further  decree.  Knibb  v.  Dixon,  1 
Rand.  249;  Mundy  v.  Vawter,  3  Gratt. 
518."  Edichal  Bullion  Co.  v.  Columbia 
Gold  Mining  Co.,  87  Va.  641,  653,  13 
S.  E.  100. 
b.   Want  of  Service  or  Appearance. 

Where  a  vendor  during  the  late  war, 
and  while  his  vendee  continued  to  re- 
side in  the  county  of  Madison  and 
within  the  military  lines  of  the  con- 
federate states,  instituted  his  suit  in 
chancery  in  the  circuit  court  of  Kana- 
wha county,  then  a  part  of  West  Vir- 
ginia, against  said  vendee  to  sell  said 
land  to  pay  said  unpaid  purchase 
money,  alleging  in  said  bill  that  all  of 
the  defendants  therein  were  nonresi- 
dents of  this  state,  and  that  they  re- 
sided in  the  state  of  Virginia,  east  of 
the  Blue  Ridge;  and  where  none  of  the 
defendants  in  said  suit  appeared 
thereto,  or  was  served  with  process 
thereon,  but  the  bill  was  taken  for  con- 


fessed against  them  upon  an  order  of 
publication  only,  and  where  the  land 
was  sold  under  a  decree  in  said  cause, 
rendered  upon  said  bill  so  taken  for 
confessed,  and  was  purchased  by  said 
vendor.  Held,  that  such  decree  is  abso- 
lutely void;  and  in  a  suit  brought  by 
such  vendee  said  vendor,  to  enforce  the 
specific  execution  of  the  contract  for 
the  sale  of  said  land,  will  be  treated  as 
a  nullity.  Grinnan  v.  Edwards,  21  W. 
Va.  347. 

Where  nonresident  defendants  in  a 
suit  for  specific  performance  are  not 
served  with  process  to  answer  the  bill, 
and  neither  by  plea,  demurrer  nor  an- 
swer, nor  in  any  way  enter  an  appear- 
ance, the  fact  that  they  appeared  in 
the  cause  and  gave  their  depositions 
does  not  authorize  the  court  to  give 
a  personal  decree  against  them.  Edichal 
Bullion  Co.  V.  Columbia  Gold  Mining 
Co.,  87  Va.  641,  13  S.  E.  100,  citing 
Smith  V,  Chilton,  77  Va.  535. 

c.  Decreeing  Deed  from  Vendor  to 
Vendee. 
Upon  an  agreement  to  sell  to  three 
joint  purchasers  land  and  certam  per- 
sonal chattels  then  upon  it,  for  a  sura 
in  gross,  to  be  paid  when  the  vendor 
shall  have  made  a  deed  of  the  land  and 
a  bill  of  sale  of  the  personal  effects, 
and  that  the  purchase  money  shall  be 
paid  in  equal  installments  at  future 
days  appointed,  vendor,  without  mak- 
ing such  conveyances,  delivers  posses- 
sion of  both  the  real  and  personal  sub- 
ject to  the  vendees.  About  the  time 
when  first  installment  falls  due,  two 
of  the  joint  purchasers,  by  agreement 
of  the  other  and  of  vendor,  are  dis- 
charged from  the  contract;  and  by  new 
agreement  between  vendor  and  the 
third  purchaser,  he  becomes  sole  pur- 
chaser of  same  subject,  for  same  price, 
with  no  other  variance  but  that  vendor 
gives  further  indulgence  for  the  first 
installment;  and  then  vendor  agrees  to 
make  conveyances  of  the  property  to 
the  now  sole  purchaser,  whether  he 
shall  make  such  payments  as  they  shall 
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agree  upon;  two  months  further  in- 
4ulgence  is  given  for  the  payment  of 
first  installment;  purchaser  continues 
in  possession  of  the  real  and  personal 
property;  but  vendor  makes  no  con- 
veyance. Held,  it  is  erroneous  to  de- 
cree payment  of  purchase  money 
against  the  purchaser,  or  a  sale  of  the 
land  by  commissioners,  without  pro- 
viding that  vendor  shall  make  a  proper 
-deed  of  the  land  ready  to  be  delivered 
to  purchaser,  in  case  he  pays  the  pur- 
chase money,  or  to  purchasers  under 
the  decree,  if  the  land  be  sold  under  it. 
Clarke  v.  Curtis,  11  Leigh  559. 

In  a  bill  in  equity  it  is  alleged  that  a 
lot  of  land  belonging  to  B.  is  sold  by 
judgment  creditors;  that  he  became  the 
purchaser  and  applied  to  F.  to  become 
his  surety  in  the  purchase  money 
bonds;  that  it  was  agreed  between 
them  that  F.  should  appear  as  prin- 
cipal in  the  bonds,  and  B.  as  surety,  and 
the  land,  with  the  advice  and  consent 
of  the  commissioners  of  sale,  should 
be  reported  as  sold  to  F.,  which  is  ac- 
cordingly done.  That  it  was  also 
further  agreed  that  if  B.  paid  the  pur- 
chase money  the  land  should  be  his, 
^nd  if  not,  and  it  became  necessary  for 
F.  to  pay  it,  the  land  should  become 
his.  That  B.  paid  all  the  purchase 
money  and  lifted  the  bonds,  except  100 
-dollars,  which  F.  paid  without  the  con- 
sent of  B.;  that  B.  retained  possession 
-of  the  property.  That  subsequently  F. 
obtained  from  the  commissioners  a 
deed  for  the  land,  without  the  knowl- 
edge of  B.,  and  had  never,  up  to  that 
time,  expressed  any  intention  of  re- 
taining the  land  or  claiming  it.  And 
that  B.  had  tendered  to  F.  the  100  dol- 
lars and  its  interest  and  a  properly  pre- 
pared deed  to  be  signed  by  him,  con- 
veying the  land  to  B.  The  bill  seeks 
a  conveyance  from  F.  Held,  the  decree 
below  in  this  case,  declared  the  100 
dollars  paid  by  F.  to  be  a  lien  on  the 
land,  and  also  ordered  a  deed  to  be 
made  by  him  to  B.,  without  requiring 
as  a  condition  precedent  the  payment 
-of  the  100  dollars  and  interest;  and  it 


is  held,  that,  inasmuch  as  the  money 
and  interest  had  been  once  tendered 
and  refused,  and  it  was  declared  to  be 
a  paramount  lien,  the  fact  that  the  deed 
is  required  to  be  made  without  the  pay- 
ment thereof  as  a  condition  precedent, 
is  not  sufficient  cause  to  reverse  the 
decree.  Fluharty  v.  Beatty,  4  W.  Va. 
514. 

d.     Decreeing    Payment    of    Purchase 
Money. 

Vendee  may  be  decreed  to  pay  pur- 
chase money,  though  no  deed  be  de- 
creed from  the  vendor  to  the  vendee, 
when  the  vendor  has  only  an  equitable 
title  in  the  property,  and  has  sold  his 
interest,  authorizing  and  empowering 
the  vendee  to  acquire  the  legal  title. 
Bailey  v.  James  11  Gratt.  468,  62  Am. 
Dec.  659. 

In  a  suit  in  chancery  by  a  cestui  que 
trust  for  the  specific  execution  of  a 
contract  made  by  a  third  party  with 
the  trustee  in  a  deed  of  trust,  if  any 
portion  of  the  purchase  money  due 
from  the  purchaser  is  found  to  be  prop- 
erly payable  to  the  grantor  in  the  deed 
of  trust,  the  court  may  decree  it  to  be 
paid  to  him  by  his  codefendant,  the 
purchaser.  Fleming  v.  Holt,  12  W. 
Va.  143. 

.  Failure  of  Decree  to  Provide  for  Pay- 
ment of  Purchase  Money. — S.  filed  a 
bill  in  equity  which  alleges  a  written 
contract  made  by  S.  and  W.  for  the 
sale  of  certain  land  by  W.  to  S.  for  the 
sum  of  $125,  to  be  paid  in  three  months 
from  the  date  of  said  purchase,  for 
which  he,  S.,  executed  to  said  W.  his 
note  payable  in  said  three  months,  and 
W.  bound  himself  to  convey  the  said 
land  to  S.  by  "quitclaim**  deed  "as  soon 
as  possible;*'  that  W.  has  failed  to  per- 
form the  requirements  of  the  contract 
and  convey  said  lands  to  S.;  that  S. 
had  been  ready  and  willing  at  all  times 
to  pay  the  note,  and  now  tenders  with 
his  bill  the  amount  of  said  note,  which 
he  requests  the  court  to  place  in  the 
hands  of  a  receiver,  to  be  held  subject 
to   the  order  of   the   court,  and   prays 
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that  the  court  require  said  W.  to  ex- 
ecute specifically  the  contract,  and  upon 
the  failure  of  W.  to  do  so  within  the 
time  prescribed  by  the  court,  that  then 
a  commissioner  execute  a  deed  in  ac* 
cordance  with  said  contract;  but  said 
bill  does  not  allege  any  tender  of  the 
purchase  money  by  S.  to  W.,  or  any 
demand  made  for  the  deed  at  any  time 
before  the  commencement  of  the  suit. 
W.  demurred  to  the  bill  which  was 
overruled,  and  then  answered  the  bill, 
admitting  the  contract  as  alleged  in 
the  bill,  and  avers  that  he  will  make 
the  deed  as  soon  as  possible  after  said 
money  is  paid;  and  further  charges  that 
the  money  has  not  been  paid  or  ten- 
dered to  him.  Held,  if  the  money  was 
not  tendered  in  court  by  the  bill,  the 
court  should  have  decreed  how  the 
money  should  be  paid  to  W.  upon  his 
making  and  filing  the  deed,  or  the  mak- 
ing and  filing  thereof  by  a  commis- 
sioner for  S.,  and  have  directed  proper 
surety  by  lien  on  said  land  for  the 
payment  of  said  money.  The  county 
court  having  directed  the  deed  to  be 
made  to  S.  by  W.,  and  upon  his  failure 
to  do  so,  then  be  made  by  a  commis- 
sioner; but  not  having  provided  in  its 
decree  for  the  payment  of  the  purchase 
money  to  W.,  nor  even  directed  any 
surety  by  lien  on  the  land  for  its  pay- 
ment, it  was  error,  for  which  the  cir- 
cuit court  should  have  reversed  the 
decree  and  rendered  such  decree  as  the 
county  court  should  have  done.  Snod- 
grass  V,  Wolf,  11  W.  Va.  158. 
e.  Nature  of  Warranty  to  Be  Required. 
Where  a  decree  rendered  against 
heirs,  requiring  them  to  make  a  deed 
for  land,  in  full  performance  of  a  con- 
tract of  their  ancestor,  does  not  spe- 
cially state  whether  the  deed  is  to  be 
made  with  general  or  special  warranty, 
it  is  not  error  for  which  the  decree  will 
be  reversed;  inasmuch  as  the  heirs 
could  only  be  required  to  make  a  deed 
with  special  warranty,  and  the  decree 
can  not  be  construed  to  require  them 
to  make  a  deed  with  general  warranty. 
Boggess  V.  Robinson,  5  W.  Va.  402. 


f .  Defect  of  Parties. 

Where  a  vendee,  who  before  the  be- 
ginning of  the  late  civil  war,  and  dur- 
ing the  continuance  thereof,  resided  in 
Madison   county,  Virginia,  east  of   the 
Allegheny  mountains,  purchased  a  tract 
of  land  before  the   commencement   of 
said   war,   situated   in    Fayette    county, 
Virginia,    from    his    vendor    who    then 
resided,  and  who  during  said  war  con- 
tinued to  reside,  in  the  county  of  Kana- 
wha, and  while  said  vendee  continued 
to    reside    in    said  county   of   Madison 
and    within    the    military   lines    of   the 
confederate  states,  instituted  his  suit  in 
chancery  in  the  circuit  court  of  Kana- 
wha county,  then  a  part  of  West  Vir- 
ginia, against  said  vendee  to  sell  said 
land    to     pay     said     unpaid     purchase 
money,  alleging  in  said  bill  that  all  of 
the    defendants    therein   were    nonresi- 
dents of   this  state,  and   that  they   re- 
sided in  the  state  of  Virginia,  east  of 
the  Blue  Ridge;  and  where  none  of  the 
defendants     in     said      suit      appeared 
thereto,    or   was    served    with    process 
thereon,  but  the  bill  was  taken  for  con- 
fessed against  them  upon  an  order  of 
publication   only,   and  where   the   land 
was  sold  under  a  decree  in  said  cause, 
rendered   upon   said   bill   so   taken   for 
confessed,  and  was  purchased  by  said 
vendor;  held,  in  such  a  case,  the  said 
vendee  and  said  beneficiaries  have  the 
right    to     maintain     an     original     bill 
against  the  said  vendor,  and  his  said 
alienees  to  enforce  the  specific  execu- 
tion of  said  contract,  notwithstanding 
said  decree.     Grinnan  v.   Edwards,  21 
W.  Va.   347. 

Cady  brought  a  bill  against  Gale  to 
enforce  a  contract  for  the  conveyance 
of  land.  The  court  below  decreed  in 
favor  of  Gale.  This  court,  on  appeal, 
reversed  the  court  below,  and  ordered 
Gale  to  make  a  deed  conve3rinfif  his  in- 
terest, which  was  a  life  estate  to  Cady. 
After  this  latter  decree  had  been  en- 
tered in  the  court  below,  Mary  Gale, 
the  wife  of  GaJe,  filed  her  petition  al- 
leging that  she  was  the  owner  in  fee, 
and   that  all  the   issues,  rents,  profits 
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and  royalties  (it  was  of  producing  ter- 
ritory), were  hers,  and  that  she  was  no 
party  to  the  suit  of  Cady  against  Gale. 
The  Grant  Oil  Company  also  filed  a 
petition  alleging  that  it  was  the  lessee 
of  Mary  Gale  and  Gale  before  the  sale 
of  Gale  to  Cady;  it  was  advised  that 
the  royalties,  rents,  etc.,  were  coming 
and  due  to  the  owner  of  the  fee,  and 
that  Cady  had  notified  it  to  pay  and 
•deliver  the  same  to  him  in  future,  and 
that  it  was  not  a  party  to  the  suit  of 
Cady  V.  Gale,  etc.  An  injunction,  or 
suspending  order,  was  granted  on  the 
petition.  From  this  Cady  appealed  to 
this  court.  Held,  the  decree  rendered 
in  the  cause  of  Cady  against  Gale  is 
not  binding  upon,  and  does  not  in  any 
way  affect  the  interest  of  Mrs.  Gale, 
or  the  Grant  Oil  Company,  as  they 
were  not  parties  to  the  suit,  and  are 
not  bound  by  the  decree.  The  petition 
of  Mrs.  Gale  does  not  set  up  any  mat- 
ter but  what  has  already  been  passed 
upon,  in  rendering  the  decree  against 
Gale.  And  if  all  the  matters  charged 
in  the  petition  of  the  Grant  Oil  Com- 
pany be  true,  it  could  not  affect  the  lia- 
bility of  Gale  in  his  contract  with 
Cady.    Cady  v.  Gale,  5  W..Va.  505. 

4.  Power  of  Court  to  Impose  Terms 
On  Plaintiff. 
"Where  the  party,  against  whom  a 
bill  for  execution  of  an  agreement  is 
brought,  shows  that  a  strict  execution 
-would  be  inequitable,  and  prays  that 
a  decree  may  not  be  made  but  upon 
such  terms  as  are  equitable,  the  court 
which  is  not  bound  to  make  any  decree 
of  it  seem  not  equitable,  may  impose 
those  terms  upon  the  plaintiff,  or,  if 
he  will  not  submit  to  them,  may  dis- 
miss his  bill,  leaving  him  to  his  rem- 
edy by  action  at  common  law;  but 
where  the  party  bringing  a  bill  for  ex- 
ecution of  an  agreement,  alleging  that 
the  execution  will  not  sufficiently  re- 
lieve him,  prays  a  decree  for  some- 
thing more  which  the  agreement  doth 
not  comprehend,  the  court  of  equity 
can   not,  as  is  conceived,  justify  such 


an  amplification  of  the  plaintiff's  rem- 
edy. The  court  can  only  decree  an 
execution  in  both  cases.  The  dif- 
ference between  them  is  that  in  one 
the  court  withholds  the  remedy,  which 
it  hath  power  to  grant,  but  is  not 
obliged  to  grant,  until  the  defendant 
will  consent  to  do  something  which 
will  make  the  decree  an  equitable  ad- 
justment; in  the  other,  it  doth  not 
withhold  the  remedy."  Rose  v.  Nicho- 
las, Wythe  268,  271. 

5.  Personal  Decrees. 

Personal  Decree  against  Foreign 
Corporation. — In  this  state  a  personal 
decree  may  be  rendered  for  specific 
performance  against  a  foreign  corpo- 
ration upon  which  actual  service  has 
been  had  within  the  state  under  the 
provisions  of  our  statute.  Shafer  v. 
O'Brien,  31  W.  Va.  601,  8  S.  E.  298, 
citing  Gilchrist  v.  West  Va.,  etc..  Land 
Co.,  21  W.  Va.  115;  Webster  Wagon 
Co.  V.  Home  Ins.  Co.,  27  W.  Va.  314; 
West  Va.  Oil,  etc.,  Co.  v.  Vinal,  14 
W.  Va.   637,  687. 

Personal  Decree  against  Married 
Woman  for  Return  of  Purchase 
Money. — Where  an  administratrix  en- 
tered into  a  personal  agreement  to  sell 
a  portion  of  her  intestate's  land  to  the 
plaintiff  for  a  valuable  consideration, 
which  by  such  agreement  under  seal 
she  acknowledges  to  have  been  paid  to 
her,  and  possession  was  delivered  in 
pursuance  of  the  agreement,  but  subse- 
quently finding  herself  unable  to  carry 
out  the  agreement  she  assumes  to  take 
the  land  back,  and  enter  into  posses- 
sion of  it,  and  promises  to  return  the 
purchase  money,  it  was  held,  that  in 
a  suit  for  specific  performance  there  is 
no  error  in  rendering  a  personal  de- 
cree against  her  for  the  purchase 
money  with  interest.  Hall  v,  Wilkin- 
son, 35  W.  Va.  167,  12  S.  E.  1118. 

6.  Partition  in  Lieu  of  Specific  Per- 

formance. 
Bill    for    Specific    Performance    and 
Partition. — Where  there  is  a  joint  pur- 
chase of  land  by  two,  to  whom  it  is 
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conveyed,  and  who  give  their  bond  for 
the  purchase  money,  in  such  a  case  the 
purchaser  claming  to  be  entitled  under 
an  agreement  between  them,  to  the 
largest  portion  of  the  land,  files  a  bill 
for  a  specific  performance  of  the  agree- 
ment, and  for  partition  accordingly. 
Though  he  fails  in  this,  the  court  may 
go  on  to  make  a  partition  according 
to  the  legal  rights  of  the  parties.  "I 
had  some  doubt  whether,  as  the  bill 
only  seeks  the  specific  performance  of 
an  alleged  agreement,  and  has  not  been 
sustained  in  that  respect,  it  ought  not 
to  be  dismissed  with  costs,  without 
prejudice  to  another  bill  for  the  equal 
division  of  the  land.  That  course  was 
pursued  by  Sir  William  Grant  in  a 
somewhat  similar  case.  Woollam  v, 
Hearn,  1  Ves.  jr.  211.  But  as  the  ob- 
ject of  the  parties  is  to  have  the  land 
divided  according  to  their  rights,  which 
can  as  well  be  done  in  this  suit  as  an- 
other, it  will  be  for  the  benefit  of  both 
of  them  to  remand  the  cause  for 
further  proceedings,  as  before  indi- 
cated. But  at  all  events  the  costs  oc- 
casioned by  the  assertion  of  the  claim 
of  the  appellee  to  an  unequal  division 
of  the  land  should  be  paid  by  him." 
Jarrett  v.  Johnson,  11   Gratt.   327,  339. 

7.   Scope  and  Extent  of  Decree. 

"Specific  execution  is  not  confined 
to  the  making  of  deeds,  but  is  the  giv- 
ing of  any  relief  the  nature  of  the  case 
may  demand.  22  Am.  &  Eng.  Ency. 
Law,  1079.  Equity  does  not  merely 
stay  waste,  and  send  the  plaintiff  to 
law  to  establish  its  title  and  enforce 
its  contract,  but  it  goes  on  to  specific 
execution  thereof."  Eclipse  Oil  Cq 
V,  South  Penn  Oil  Co.,  47  W.  Va.  84, 
34   S.  E.  923,  931. 

"If  the  court  decrees  specific  per- 
formance at  all  of  a  contract,  it  should 
do  so  of  the  contract  which  the  par- 
ties made  and  the  entire  contract  as 
made.  The  court  should  have  decreed, 
if  at  all,  upon  the  entire  contract,  and 
not  upon  a  part  only,  and  thus  left  not 
only  the  question  of  the  title  uncertain 


and  dependent  upon  future  undeter- 
mined events,  but  the  location  and 
situs  of  the  land  undetermined  and  un- 
ascertained." Rison  V.  Newberry,  90 
Va.  513,  519,  18  S.  E.  916. 

Must  Not  Alter  or  Extend  Contract. 
— A  court  of  equity,  in  decreeing  specific 
performance,  will  not  alter  or  extend 
the  agreement  of  the  party.  Nelson  v. 
Harwood,  3  Call  394;  Price  r.  Winston, 
4  Munf.   63. 

The  court  has  no  right  to  change  th& 
parties  to  a  contract,  and  give  to  a 
person,  who  is  neither  party  nor  privy, 
the  benefit  of  it.  Nor  can  it  substitute 
a  new  or  modified  contract  in  the  place 
of  that  entered  into  by  the  parties,  and 
require  such  substituted  contract  to  be 
performed.  Its  proper  province  is  to 
cause  contracts  to  be  executed  as  they 
are  made,  and  by  the  parties  making 
them,  or  their  representatives  in  in- 
terest. Hoover  v.  Calhoun,  16  Gratt. 
109,  113. 

8.     Extraterritorial    Operation    of    De- 
cree. 

See  the  title  FOREIGN  JUDG- 
MENTS, vol.   6,  p.   208. 

A  person,  being  within  the  common- 
wealth, may  be  decreed  to  execute  a 
conveyance  for  lands  lying  in  another 
state.  Guerrant  v.  Fowler,  1  Hen.  & 
M,  5;  Farley  v.  Shippen,  Wythe  254; 
Hughes  V,  Hall,  5  Munf.  431. 

"A  man  agrees  to  sell  to  ano^ier,  or 
holds  in  trust  for  another,  lands  in 
Georgia,  Kentucky,  or  one  of  the  new 
states  northwest  of  the  Ohio,  but  he 
can  not  be  decreed  to  execute  the 
agreement,  or  to  fulfill  the  trust  by 
any  tribunal  but  that  in  one  of  those 
countries,  several  hundred  miles  dis- 
tant from  the  country,  e.  g.,  North 
Carolina,  in  which  both  parties,  and 
the  witnesses  to  prove  matters  of  fact 
controverted  between  them,  reside, 
like  and  greater  inconveniences  may 
happen  in  numberless  other  cases. 
Whereas  a  case  can  rarely  if  ever  oc- 
cur, the  discussion  of  which  can  be  so 
convenient  to  the    defendant    in    any 
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other  as  in  his  own  country."  Farley 
V.  Shippcn,  Wythe  254,  266. 

"The  case  of  Farley  v.  Shippen, 
Wythe  254,  is  conclusive  as  to  the 
power  of  the  court  over  lands  lying  in 
another  state,  where  the  persons  de- 
creed against  are  within  its  jurisdic- 
tion. It  is  true  that  the  commissioners 
or  agents  who  are  to  carry  the  decree 
into  execution  ought  to  be  within  the 
jurisdiction,  so  as  to  be  amendable  to 
the  process  of  the  court.  In  point  of 
fact,  I  believe  that  the  commissioners 
in  this  case  do  reside  out  of  the  limits 
of  the  commonwealth;  but,  as  this  does 
not  appear  of  record,  it  is  not  for  us 
to  take  the  objection."  Humphreys  v. 
M'Clenachan,  1   Munf.  493,  501. 

9.  Decree  for  Personal  Services. 
Docket. — A  suit  to  compel  a  railroad 

company  to  maintain  and  operate  a 
railroad  which  it  has  leased  should  be 
continued  on  the  docket  during  the 
term  of  the  lease  so  as  to  enable  the 
court  to  make  such  additional  orders 
from  time  to  time  as  circumstances 
may  require.  Southern  R.  Co.  v,  Frank- 
lin, etc.,  R.  Co.,  96  Va.  693,  32  S.  E. 
485,  44  L.  R.  A.  297. 

Decree  Requiring  Operation  of 
Leased  Road  Includes  Branch. — A  de- 
cree requiring  the  operation  of  a  leased 
railroad  may  include  a  branch  road 
owned  by  the  lessee,  which  is  essential 
to  the  operation  of  the  other.  South- 
ern R.  Co.  V.  Franklin,  etc.,  R.  Co.,  96 
Va.  693,  32  S.  E.  485,  44  L.  R.  A.  297. 

10.  Reservation  of  Lien  to  Vendor. 
On    a   bill    for    specific    performance 

exhibited  by  the  devisee  of  the  pur- 
chaser, the  court,  in  decreeing  the  con- 
veyance, ought  to  reserve  to  the  vendor 
a  lien  on  the  land,  to  secure  the  pay- 
ment of  the  purchase  money.  Hund- 
ley V.  Lyons,  5  Munf.  342,  7  Am.  Dec. 
685. 

11.  Final  and  Interlocutory  Decrees. 
Though  a  decree  denies  to  the  plain- 
tiffs the  specific  execution  of  the  con- 
tract they  seek  to  enforce,  yet  if  it  au- 
thorizes  them   to   amend   their   bill,   if 


they  shall  so  elect,  and  ask  for  other 
relief,  and  continues  the  cause  to  give 
them  time  to  %o  amend  their  bill,  it  is 
not  a  final  decree.  Ambrouse  v,  Kel- 
ler, 22  Gratt.  769. 

Interlocutory  Decree. — In  an  interloc- 
utory decree  against  a  purchaser  of 
land  to  enforce  specific  performance  of 
the  contract,  it  is  not  error  that  it  does 
not  direct  a  deed  to  be  made  and  ten- 
dered to  him.  Goddin  v.  Vaughn,  14 
Gratt.  102. 
12.    Correction  and  Amendment. 

A  decree  in  the  court  below,  against 
a  person  who  was  not  a  party  to  the 
bill,  might  be  corrected  in  the  court 
below  on  motion  and  can  be  corrected 
in  this  court.  BOggess  v.  Robinson,  & 
W.  Va.  402. 
18.    Enforcement  of  Decree. 

a.  By  Attachment. 

When  a  contract  has  been  made^ 
and  either  party  refuses  to  perform  the 
agreement,  equity  enforces  the  per- 
formance of  the  contract  specifically, 
by  compelling  the  refractory  party  to 
fulfill  his  engagement  according  to  its 
terms.  Thus,  if  the  vendor  refuses  to 
convey,  equity  will  decree  a  convey- 
ance, and  attach  him  until  he  makes 
it.  Dunsmore  v.  Lyle,  87  Va.  391,  392, 
12  S.  E.  610. 

b.  Inability  of  Court  to   Enforce  Its 
Decree. 

See  ante,  "Possibility  of  Perform- 
ance," II,  B,  15. 

It  is  a  familiar  doctrine  that  a  court 
of  equity  will  not  exercise  its  jurisdic- 
tion to  grant  the  remedy  of  an  affirma- 
tive specific  performance,  however  in- 
adequate may  be  the  remedy  of  dam- 
ages, whenever  the  contract  is  of  such 
nature  that  the  decree  for  its  specific 
performance  can  not  be  enforced,  and 
its  obedience  compelled  by  the  ordi- 
nary processes  of  the  court.  Knott  t\ 
Shepherdstown  Mfg.  Co.,  30  W.  Va. 
790,  5  S.  E.  266. 

A  court  of  equity  will  not  interfere 
in  specific  performance,  where  the  court 
would   be   unable   to   enforce   its   own 
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judgment.  Fry  on  Spec.  Per.,  §  27. 
Langford  v.  Taylor,  99  Va.  577,  581,  39 
S.  E.  223. 

It  is  laid  down  by  High,  Inj.,  §  1109, 
that  the  contract,  concerning  which  the 
injunction  is  sought,  must  be  of  such 
a  nature  as  to  be  susceptible  of  en- 
forcement by  decree,  and,  where  the 
bill  itself  fails  to  show  such  a  contract, 
the  injunction  will  not  be  allowed.  Nor 
is  it  sufficient  that  the  legal  right  un- 
<ler  the  contract,  and  its  violation,  are 
clearly  made  out,  since,  if  the  agree- 
ment is  of  such  a  nature  that  a  court 
of  equity  can  not  enforce  specific  per- 
formance of  its  terms,  or  if  the  injury 
is  one  for  which  ample  redress  can  be 
had  at  law,  equity  will  not  interfere. 
See  also,  High,  Inj.,  §  732.  Shepherd 
^'.  Groff,  34  W.  Va.  123,  11  S.  E.  997, 
998. 

Sale  of  Whisky  in  United  States 
Warehouse. — A  court  of  equity  will  not 
decree  specific  performance  of  a  con- 
tract for  the  sale  of  whisky  in  a 
United  States  warehouse,  because  the 
court  could  not  enforce  its  decree.  The 
sheriff  would  have  no  right  under  the 
decree  of  the  court,  to  enter  the  United 
States  warehouse.  Langford  v.  Tay- 
lor, 99  Va.  577,  39  S.  E.  223. 

A  bill  in  equity  will  not  lie  to  com- 
pel the  delivery  of  bonds  secured  by 
one  mortgage  when  the  contract  set 
out  in  the  bill  and  sought  to  be  en- 
forced shows  that  the  bonds  contracted 
for  were  secured  by  a  prior  mortgage 
which  has  been  canceled,  and  that  the 
bonds  secured  thereby  have  been  de- 
stroyed, thus  rendering  specific  per- 
formance impossible.  Roanoke  Street 
R.  Co.  V.  Hicks,  96  Va.  510,  32  S.  E. 
295. 

24.    Performance  of  Decree. 

Time  of  Performance. — "When  no 
"ime  is  fixed,  performance  in  a  rea- 
sonable time  will  be  decreed.  1  Mad. 
337;  2d  vol.,  Tucker's  Com.,  side  page 
464."  Lowry  v.  Buffington,  6  W.  Va. 
249,  256. 

Reinstatement  of  Cause. — ^Where  in  a 


suit  for  specific  performance,  the  court 
directs  the  purchase  money  to  be  in- 
vested in  trust  for  the  widow  and  chil- 
dren of  the  vendor,  the  cause  may 
afterwards  be  reinstated  for  the  pur- 
pose of  carrying  its  decree  into  effect, 
or  avoiding  a  multiplicity  of  suits, 
though  the  original  plaintiff  has  no  in- 
terest in  these  matters.  Ward  v.  Fun- 
sten,  86  Va.  359.  10  S.  E.  415. 

15.    Former  Adjudication. 

See  the  title  FORMER  ADJUDI- 
CATION, OR  RES  ADJUDICATA, 
vol.  6,  p.  261. 

Bill  to  set  aside  deed  of  plaintiff's 
ancestor  on  ground  of  mental  incapac- 
ity. Decree  annulled  the  deed. 
Later,  grantee  brought  a  bill  for  spe- 
cific performance  of  a  parol  contract 
of  the  ancestor,  made  when  of  sound 
mind,  to  convey  the  same  land,  said 
contract  not  having  been  interposed  as 
a  defense  to  the  former  suit  by  way  of 
cross  bill  or  otherwise.  Held,  the  de- 
cree was  not  a  bar  to  second  suit. 
Fishburne  v.  Ferguson,  85  Va.  321,  7 
S.  E.  361. 

M.  being  in  possession  of  a  lot  of 
ground  in  R.,  under  an  agreement  for 
a  perpetual  lease  from  C,  makes  an 
agreement  with  A.,  who  sets  up  a  title 
to  the  lot,  that  upon  A.'s  establishing 
a  title  to  the  lot  against  C,  A.  shall 
grant  M.,  and  M.  will  take  from  A,  a 
perpetual  lease  of  the  lot,  on  the  same 
terms  on  which  M.  holds  from  C. 
Held,  the  action  being  brought  by  A. 
against  M.,  for  the  purpose  of  estab- 
lishing his  title,  and  thus  be  enabled 
to  execute  his  agreement  w^ith  M.,  A.'s 
recovery  in  the  action  of  ejectment  will 
be  no  bar  to  a  specific  execution  of  the 
contract  at  his  instance  against  M. 
Carrington  v.  Otis,  4  Gratt.  235. 

N.   REVIVOR  OF  SUITS  AND  AC- 
TIONS. 

See  the  title  ABATEMENT.  RE- 
VIVAL AND  SURVIVAL,  vol.  l,p.2. 

Where  a  suit  is  brought  against  a 
vendee     for     specific     execution,     «nd 
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pending  the  suit  he  dies,  the  same  may 
be  revived  against  his  heirs.  Wade  v. 
Greenwood,  2  Rob.  474,  40  Am.  Dec. 
759. 

A  suit  in  chancery  for  a  conveyance 
of  land  in  case  the  defendant  dies  be- 
fore a  final  decree,  ought  to  be  revived 
against  his  heirs  and  devisees,  and  all 
other  persons  holding,  claiming,  or  in 
any  manner  interested,  under  him,  in 
the  land  in  question.  Key  v,  Lambert, 
1  Hen.  &  M.  330. 

O.   ANOTHER  SUIT  PENDING. 

See  the  title  ABATEMENT,  RE- 
VIVAL AND  SURVIVAL,  vol.  1, 
p.   15. 

In  a  suit  in  the  county  court  in  chan- 
cery between  the  heirs  of  a  decedent, 
the  court  decrees,  that  a  mill,  whereof 
partition  can  not  otherwise  be  made, 
shall  be  sold  by  commissioners  on  a 
credit  of  twelve  months;  the  commis- 
sioners make  the  sale  and  report  it; 
the  court,  after  the  twelve  months 
elapsed,  confirm  the  report,  and  order 
the  commissioners  to  convey  to  the 
purchaser;  then,  a  conveyance  is  ten- 
dered to  the  purchaser,  who  refuses  to 
complete  the  purchase,  the  mill  having 
been  carried  away  by  a  freshet  within 
the  twelve  months;  and  while  the  cause 
is  yet  pending  in  the  county  court,  the 
heirs  exhibit  a  bill  in  the  superior 
-court  of  chancery  against  the  purchaser 
for  specific  execution.  Held,  that  as 
the  cause  in  the  county  court  was  still 
pending,  this  bill  in  the  superior  court 
could  not  be  entertained.  Heywood 
r.  Covington,  4  Leigh  373. 

P.   COSTS. 

See  the  title  COSTS,  vol.  3,  p.  604. 

Costs  should  usually  be  decreed  to 
the  party  substantially  prevailing. 
Woods  V.  Stevenson,  43  W.  Va.  149, 
27  S.  E.  309. 

Where  the  vendee  was  not  in  default 
when  the  suit  was  commenced,  he  is 
-entitled  to  a  decree  for  his  costs,  al- 
though a  specific  performance  is  de- 
creed.    Peers  v.  Barnett,  12  Gratt.  410. 


Inability  of  Vendors  to  Make  Title. 

— Where  the  court  is  satisfied,  and  so 
declares  by  its  decree,  that  certain  par- 
ties "have  no  title  or  color  of  title  to 
the  said  'Maud  Hollow'  tract  of  land* 
the  same  not  being  embraced  in  the 
trust  deed,  under  which  they  pur- 
chased," they  having  litigated  their  pre- 
tensions in  that  respect  by  their  an- 
swers to  plaintiffs  bill,  the  court  should 
have  decreed  costs  against  them. 
Tracy  v.  Tracy,  14  W.  Va.  243. 

In  1814  land  was  sold,  possession 
thereof  delivered,  part  of  the  purchase 
money  paid,  and  a  contract  made  to 
pay  a  further  part  when  a  lawful  right 
should  be  conveyed.  In  1820  a  bill 
was  filed  by  the  vendor  and  his  wife 
(who  claimed  to  have  inherited  the 
land  from  her  father)  against  the 
vendees  and  their  assignee,  asking  spe- 
cific execution  of  the  contract.  The 
bill  also  made  defendant  a  nonresident, 
who,  it  was  alleged,  had  formerly 
owned  the  land,  and  conveyed  it  to  the 
father  by  a  deed  which  was  acciden- 
tally destroyed  before  it  was  placed 
on  record.  The  assignee  in  his  answer 
said,  he  had  heard  a  report  that  the 
father  mortgaged  the  land  to  secure  a 
debt  which  was  yet  unpaid.  He  pro- 
fessed his  readiness'  to  pay  the  balance 
due  from  him  to  the  vendee,  upon  re- 
ceiving a  title  to  the  land,  and  a  re- 
lease of  the  mortgage,  if  there  was 
one.  The  nonresident  defendant, 
though  proceeded  against  by  publica- 
tion, put  in  no  answer.  It  was  proved 
by  a  witness,  that  in  1794  the  nonresi- 
dent defendant  conveyed  the  land  to 
the  father  of  the  female  complainant; 
that  the  deed  was  acknowledged  be- 
fore three  witnesses,  and  delivered  to 
one  of  them  to  have  it  recorded;  and 
that  it  was  accidentally  burnt  while  in 
his  possession.  In  1830  a  decree  was 
made  for  specific  execution.  During 
all  this  time  the  vendees  and  their  as- 
signee, and  the  heirs  of  the  latter, 
continued  to  hold  possession  of  the 
land;  none  of  them  asked  a  rescission 
of  the  contract;  and  it  did  not  appear 
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that  there  was  any  such  mortgage  as 
was  mentioned  in  the  answer.  Upon 
an  appeal  by  the  heirs  of  the  assignee, 
it  was  held,  that  as  the  ancestor  of 
the  appellants  was  not  bound  to  take 
the  title  until  the  existence  and  validity 
of  the  said  conveyance  had  been  judi- 
cially ascertained,  and  as  the  burthen 
of  establishing  these  facts  devolved  on 
the  vendors,  they  should  be  decreed  to 
pay  the  costs.  Wade  v.  Greenwood,  3 
Rob.  474. 

On  the  10th  of  October,  1818,  a  sale 
was  made  of  a  tract  of  370  acres  of 
land  in  Augusta  county,  at  $40  per  acre, 
to  be  paid  as  follows,  viz.:  $600  in  hand 
(which  was  paid  accordingly),  $1,200 
on  the  28th  of  December,  1818,  with 
interest  from  the  day  of  sale,  $1,200  on 
the  28th  of  March,  1819,  with  like  in- 
terest, $750  on  the  28th  of  March,  1820, 
and  the  residue  in  sums  of  $750,  pay- 
able at  specified  times.  By  the  articles 
of  agreement,  the  vendee  was  to  give 
bonds  and  satisfactory  security  for  his 
payments,  and  the  vendor  bound  him* 
self  to  make  the  vendee  a  good  and 
sufficient  deed,  in  fee  simple,  with  gen- 
eral warranty,  at  the  first  Augusta 
court  after  the  payment  in  1819.  The 
vendee  paid  the  installment  which  fell 
due  on  the  28th  of  December,  1818,  and 
the  installment  which  fell  due  in  1819 
was  paid,  part  before,  and  the  residue 
on,  the  9th  of  December  in  that  year, 
so  th^t  the  vendor  became  bound  to 
make  a  deed  for  the  land  as  early  as 
the  first  Augusta  court  after  the  9th  of 
December,  1819.  No  deed  was  made. 
The  vendee  notwithstanding  paid  the 
installment  which  fell  due  on  the  28th 
of  March,  1820.  About  the  10th  of 
April  of  that  year,  the  vendor  died  in- 
solvent, and  the  vendee,  soon  after  his 
death,  made  known  his  determination 
to  make  no  further  payments  until  he 
should  get  a  title.  On  the  10th  of  Sep- 
tember, 1821,  a  suit  in  equity  was 
brought  by  the  administrators  of  the 
vendor  against  the  vendee  and  the 
heirs  of  the  vendor,  to  compel  a  spe- 
cific execution  of  the  contract;  and  no 


title  having  ever  been  obtained  by  the 
vendor,  the  complainants  made  defend- 
ants those  in  whom  that  title  was  out- 
standing. A  considerable  fall  having 
taken  place  in  the  value  of  property, 
the  vendee,  by  his  answer  sworn  to  in 
May,  1825,  resisted  the  prayer  of  the 
bill,  on  the  ground  that,  under  the  cir- 
cumstances of  the  case,  equity  required 
a  rescission,  and  not  an  execution  of  the 
contract.  At  this  time  the  default  of 
the  vendor's  heirs  still  continued,  and 
it  continued  three  years  afterwards; 
that  is  to  say,  it  continued  for  more 
than  eight  years  from  the  time  when 
the  vendor  had  bound  himself  to  make 
the  title.  During  this  time  the  land 
had  fallen  in  value  more  than  50  per 
cent.,  and  the  vendee  had  never  sur- 
rendered possession.  Held,  that  each 
party  should  pay  his  own  costs,  ex- 
cept as  to  taking  the  accounts,  the 
costs  of  which  should  be  equally  di- 
vided between  the  parties.  Bryan  v. 
LoflFtus,  1  Rob.  12. 

Appellate  Practice. — Whether  a  de- 
cree for  costs  in  the  court  below  be 
correct  or  not  can  not  be  looked  into 
in  this  court,  when  the  appeal  can  not 
be  supported  on  any  other  ground. 
Boggess  V.  Robinson,  5  W.  Va.  402. 

Q.    APPEALS. 

Premature  Appeals. — In  a  suit  by  B. 
against  H.  for  specific  performance  of 
a  contract  for  the  sale  of  one  hundred 
and  fifty  acres  of  land,  part  of  a  large 
tract  of  two  thousand  six  hundred  and 
eighty-four  acres,  sold  by  W.  to  C,  un- 
der whom  both  B.  and  H.  claimed,  the 
court  holding  that  B.  was  entitled  to 
recover,  directed  a  surveyor  named,  to 
go  on  the  land  and  lay  off  the  one  hun- 
dred and  fifty  acres,  by  metes  and 
bounds  and  report  to  the  court.  Before 
the  survey  is  made  J.  obtains  an  appeal 
from  the  decree.  Held,  the  appeal 
should  not  have  been  allowed  undl  the 
report  was  made,  and  therefore  dis- 
missed. Higginbotham  r.  Brown,  22 
Gratt.  323. 

Motion  to  Reverse    or    Correct    in 
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Lower  Court. — F.  brought  his  suit  in 
equity  for  specific  performance  of  the 
following  contract:  "Received  of  F: 
four  thousand  dollars,  and  he  is  to  have 
all  the  lands  owned  by  me  in  Webster 
county,  West  Virginia,  and  unsold  at 
this  date.  As  soon  as  I  am  well  enough 
to  do  so,  will  make  deeds,  or  have  it 
done,  and  send  to  you.  (Signed)  G. 
D.  C,  per  Mrs.  C,"  against  the  ad- 
ministrator with  all  annexed  of  G.  D. 
C,  Mrs.  C,  the  widow,  and  the  heirs 
at  law  of  G.  D.  C,  deceased,  naming 
them,  and  D.  and  C,  trustees,  to  whom 
the  said  widow  and  heirs  at  law  had 
conveyed  the  legal  title  to  all  the  real 
estate  of  which  the  said  G.  D.  C.  died 
seized;  the  prayer  of  the  bill  being 
that  the  said  trustees  and  heirs  at  law 
be  required  to  convey  to  plaintiff  the 
said  lands,  which  were  fully  described 
in  the  bill,  and,  if  the  contract  could 
not  be  specifically  enforced,  that  plain- 
tiff have  a  decree  against  the  estate 
for  the  four  thousand  dollars  and  in- 
terest. The  widow  filed  her  answer 
and  disclaimer,  the  administrator  an- 
swered the  bill,  and  the  bill  was  taken 
for  confessed  as  to  said  trustees  and 
heirs  at  law.  Upon  the  bill  taken  for 
confessed,  a  decree  was  entered  re- 
quiring said  trustees  and  heirs  at  law 
to  convey  to  plaintiff  the  lands  de- 
scribed in  the  bill.  The  administrator 
and  heirs  at  law  appealed  from  said  de- 
cree. Held,  that  the  rights  of  the  ad- 
ministrator, as  personal  representative, 
were  not  affected  by  said  decree;  that 
the  same  having  been  rendered  upon 
bill  taken  for  confessed  against  all  the 
parties  whose  interest  was  affected  by 
said  decree,  and  they  having  failed  to 
move  to  have  the  same  reversed  or 
corrected  in  the  court  rendering  the 
decree,  as  provided  in  §  5,  ch.  134, 
Code,  said  appeal  can  not  be  enter- 
tained in  the  appellate  court  (see  §  6, 
ch.  134,  Code),  and  must  be  dismissed. 
Baker  v.  Western  Mining,  etc.,  Co.,  6 
W.  Va.  196;  Davis  v.  Com.,  16  Gratt. 
134.  Ferrell  v,  Camden,  49  W.  Va.  225, 
38  S.  E.  581. 


XII.  Evidence. 

A.  EVIDENCE  ON  BEHALF  OF 
DEFENDANT  TO  RESIST  DE- 
CREE. 

1.  In  GeneraL 

In  suits  for  specific  performance  of 
contracts  in  courts  of  equity,  such 
courts  will  allow  the  defendants  to  de- 
fend himself  by  evidence  to  resist  a  de- 
cree, where  the  plaintiff  could  not  al- 
ways be  permitted  to  establish  his  case 
by  like  evidence.  Abbott  v.  L'Homme- 
dieu,  10  W.  Va.  677. 

"Story,  in  his  work  on  equity  ju- 
risprudence, §  770,  2d  vol.,  says:  'But 
courts  of  equity  do  not  stop  here,  for 
they  will  let  in  the  defendant  to  de- 
fend himself  by  evidence  to  resist  a 
decree,  when  the  plaintiff  would  not 
always  be  permitted  to  establish  his 
case  by  the  like  evidence.  Thus,  for 
instance,  courts  of  equity  will  allow  the 
defendant  to  show,  that,  by  fraud,  ac- 
cident, or  mistake,  the  thing  bought  is 
different  from  what  he  intended;  or 
that  material  terms  have  been  omitted 
in  the  written  agreement;  or  that  there 
has  been  a  violation  of  it  by  parol;  or 
that  there  has  been  a  parol  discharge 
of  a  written  contract.  The  ground  of 
this  doctrine  is  that  which  has  been 
already  alluded  to,  that  courts  of  equity 
ought  not  to  be  active,  in  enforcing 
claims,  which  are  not  under  the  actual 
circumstances,  just  as  between  the  par- 
ties.' "  Abbott  V.  L'Hommedieu,  It)  W. 
Va.  677,  706. 

2.  Parol  Evidence. 

See  the  title  PAROL  EVIDENCE, 
vol.  10,  p.  644. 

There  is  a  well-settled  distinction, 
in  regard  to  the  admission  of  parol 
evidence,  between  seeking  and  resisting 
the  specific  performance  of  an  agree- 
ment. A  suit  for  spcific  performance 
is  addressed  to  the  sound  discretion  of 
the  court,  upon  «ill  the  circumstances. 
And  any  evidence  which  shows  that  it 
would  be  inequitable  to  enforce  the 
agreement  as  stated  in  the  bill  is  ad- 
missible as  matter  of  defense.  Jarrett 
V.  Johnson,  11  Gratt.  327,  335. 
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"The  difficulty  is,  how  far  evidence 
is  admissible,  offered  as  a  defense 
against  a  bill  praying  a  specific  per- 
formance. Upon  that,  there  un- 
doubtedly are  many  cases,  where  the 
evidence  has  been  received;  and  with- 
out enumerating  the  authorities,  it  may 
clearly  be  admitted  for  that  purpose, 
upon  a  plain  and  obvious  principle, 
that  a  court  of  equity  is  not  bound  to 
interpose  by  specifically  performing 
the  contracts;  and  though  the  subject 
and  import  of  the  written  contract  are 
clear,  so  that  there  is  no  necessity  to 
resort  to  evidence  for  its  construction; 
yet,  if  the  defendant  can  show  any  cir- 
cumstances dehors,  independent  of  the 
writing,  making  it  inequitable  to  in- 
terpose for  the  purpose  of  a  specific 
performance,  a  court  of  equity  having 
satisfactory  information  upon  that  sub- 
ject, will  not  interpose.  The  rule  ad- 
mitting evidence,  in  these  cases,  is 
intelligible  and  clear.  It  is  admitted, 
not  to  vary  an  agreement,  as  it  is  ex- 
pressed, open  to  no  objection,  and 
therefore,  upon  the  letter,  binding;  but 
to  show  circumstances  of  fraud,  mak- 
ing it  unconscientious  in  the  party  to 
insist  upon,  and  unjust  in  the  court  to 
decree,  the  performance.  Fraud  is  not 
the  only  head  upon  which  parol  evi- 
dence may  be  received;  and  if  made  out 
satisfactory,  specific  performance  may 
be  refused.  Upon  clear  evidence  of 
mistake  or  surprise,  that  the  parties  did 
not  understand  each  other,  it  is  intro- 
duced, not  to  explain  or  alter  the  agree- 
ment, but,  consistently  with  its  terms, 
to  show  circumstances  of  mistake  or 
surprise,  making  a  specific  perform- 
ance, as  in  the  case  of  fraud,  unjust; 
and  therefore,  not  conformable  to  the 
principles  upon  which  a  court  of  equity 
exercises  this  jurisdiction."  Ratcliffev. 
.Allison,  3   Rand.   537,  541. 

As  was  well  said  in  the  case  of  Os- 
1  orn  V.  Phelps,  19  Conn.  R.  63,  73:    "It 

as  not  the  object  of  the  statute  to 
i^ive  any  greater  efficacy  to  written 
contracts  for  the  sale  of  lands  than 
they  possessed  at  the  common  law;  but 


merely  to  require  such  contracts  to  be 
made  in  writing,  in  order  to  lay  the 
foundation  of  a  suit  at  law  or  in 
equity."  Or,  as  Lord  Redesdale  ex- 
presses the  same  idea  in  Clinan  v. 
Cooke,  1  Sch.  &  Lef.  39:  "The  statute 
does  not  say  that  a  written  agreement 
shall  bind,  but  that  an  unwritten  agree- 
ment shall  not  bind."  When  parol  evi- 
dence is  offered  in  resistance  of  a  suit 
for  specific  performance,  it  does  not 
contravene  the  statute;  and  though  it 
may  contravene  the  rule  of  law  which 
forbids  the  introduction  of  parol  evi- 
dence to  vary  a  written  agreement,  it 
may  sometimes  be  admissible  on  ac- 
count of  the  peculiar  nature  of  the  suit. 
But  when  it  is  offered  in  support  of 
such  a  suit,  it  generally  contravenes 
the  statute,  and  is  rarely  admissible. 
Jarrett  v.  Johnson,  11  Gratt  327,  335. 

"And  so  in  the  cases  relied  on  where 
a  court  of  equity  is  called  upon  to  ex- 
ercise its  peculiar  jurisdiction,  by  de- 
creeing a  specific  performance,  the 
party  to  be  charged  is  permitted  to 
show  by  oral  testimony,  that  under  the 
circumstances  the  plaintiff  is  not  en- 
titled to  have  the  agreement  enforced- 
Woollam  V,  Hearn,  7  Ves.  R.  211; 
Clark  V,  Grant,  14  Ves.  R.  519;  Rams- 
bottom  V,  Gosden,  1  Ves.  &  Beame 
165.  And  this  because  parol  evidence 
may  be  received  to  rebut  an  equity,  and 
specific  performance  is  not  decreed*  ex 
debito  justitiae,  but  rests  in  discretion.*' 
Towner  v.  Lucas,  13  Gratt.  705,  713. 

8.   Collateral  Facts. 

Collateral  circumstances  attending  an 
agreement  may  be  gone  into,  in  every 
case,  by  a  defendant  who  resists  the 
specific  execution  of  an  agreement. 
Ratcliffe  v.  Allison,  3  Rand.  537. 

B.    PAROL  EVIDENCE. 

In  GeneraL — A  defendant  is,  in  some 
respects,  in  a  better  situation  than  a 
plaintiff,  in  a  bill  for  the  specific  ex- 
ecution of  a  contract,  as  to  the  admis- 
sibility of  parol  evidence.  An  agree- 
ment may  be  abandoned  by  the  parties; 
therefore,    a    defendant    may    show  a 
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parol  agreement  to  that  effect,  by 
which  there  is  a  complete  dissolution 
of  the  contract,  restoring  the  parties 
to  their  former  situation.  He  may 
also,  to  rebut  the  plaintiflFs'  equity, 
show  fraud,  surprise,  mistake.  But, 
whenever  a  new  and  substantive  agree- 
ment is  set  up  in  bar  to  the  execution 
of  one  in  writing,  or  what  is  equiva- 
lent, of  one  which  has  'been  in  part 
performed,  which  is  not  intended  as  a 
dissolution  or  abandonment  of  the 
first,  but  which  is  founded  upon  it,  as 
a  subsisting^  valid  agreement,  it  will 
not  be  a  bar,  unless  it  be  such  a  con- 
tract as  a  court  of  equity  would  execute 
if  the  defendant  were  a  plaintiff  asking 
its  aid.  Wilde  v.  Fox,  1  Rand.  165, 
171. 

Extrinsic  evidence  to  remove  the  un- 
certainty in  a  contract  sought  to  be 
specifically  enforced  is  only  admissible 
to  a  very  limited  extent.  It  can  not 
be  used  to  supply  any  defect  or  omis- 
sion in  the  terms  of  the  written  con- 
tract; but  is  strictly  confined,  in  cases 
where  no  fraud,  mistake  or  other  equi- 
table incident  of  a  like  character  is  al- 
leged, to  the  function  of  explanation, 
and  of  exhibiting  the  surrounding  cir- 
cumstances in  the  manner  and  only  to 
the  same  extent  that  such  evidence  is 
permissible  in  the  interpretation  of  all 
other  written  instruments.  Mathews 
V.  Jarrett,  20  W.   Va.   415. 

In  a  suit  to  enforce  the  terms  of  a 
written  agreement,  if  the  intention  of 
the  parties  is  plainly  expressed  and 
the  contract  is  free  from  ambiguity, 
the  same  will  be  enforced,  without  re- 
sorting to  parol  proof  of  the  surround- 
ing circumstances.  Camden  v.  McCoy, 
48  W.  Va.  377,  37  S.  E.  637. 

On  a  bill  to  compel  the  specific  per- 
formance of  a  written  agreement,  if 
the  defendant,  in  his  answer,  denies 
that  interpretation  of  the  agreement 
which  appears  obvious  according  to  its 
w^ords,  parol  evidence  is  admissible,  on 
the  part  of  the  complainant  to  explain 
it.     Coutts  V.  Craig,  2  Hen.  &  M.  618. 

A  defendant  may  set  aside  or  modify 


even  a  written  agreement  by  a  parol 
contract.  A  fortiori,  one  parol  con- 
tract may  rescind  another.  Wilde  v. 
Fox,  1  Rand.   165,  170. 

Illustrative  Cases. — In  suit  by  vend- 
ors of  land  sold  at  public  auction, 
against  purchaser  to  compel  him  to 
comply,  parol  evidence  is  admissible  to 
prove  that  the  written  memorandum  of 
contract  signed  by  the  auctioneer,  does 
not  contain  the  stipulation  relied  on  as 
a  condition.  **The  written  memoran- 
dum of  the  contract,  signed  by  the  auc- 
tioneer, does  not  contain  the  stipulation 
relied  on  as  a  condition,  and  the  oral 
evidence  adduced  to  establish  it  is  ex- 
cepted to  on  the  ground  that  it  varies 
the  writing.  We  think  such  evidence 
is  competent,  when  offered,  as  in  the 
present  case,  by  the  defendant  in  a  suit 
for  specific  performance,  to  show  that 
the  writing  fails  to  express  the  real 
agreement."  Averett  v.  Lipscombe,  76 
Va.  404,  409. 

Where  there  is  a  joint  purchase  of 
land  by  two,  to  whom  it  is  conveyed, 
and  who  give  their  bond  for  the  pur- 
chase money,  in  such  case  of  a  joint 
purchase  parol  evidence  is  not  admis- 
sible to  prove  an  agreement  between 
them  for  an  unequal  division  of  the 
land.  "There  are  some  exceptions  to 
the  general  rule  excluding  parol  evi- 
dence in  support  of  a  suit  for  specific 
performance,  but  it  is  unnecessary  to 
enumerate  them,  as  they  do  not  em- 
brace this  case.  The  cases  of  Ross  v. 
Norvell,  1  Wash.  14,  and  the  Bank  of 
the  United  States  v.  Carrington,  7 
Leigh  566,  cited  by  the  counsel  for  the 
appellee,  fall  within  the  exceptions; 
the  former  being  the  case  of  an  abso- 
lute deed  intended  to  operate  as  a 
mortgage,  and  the  latter  a  case  of  re- 
sulting trust.  The  case  of  Ambler  v. 
Norton,  4  Hen.  &  M.  23,  also  cited  by 
the  counsel,  depended  on  the  construc- 
tion of  the  word  'averment,'  in  our 
statute  concerning  dower,  and  does  not 
affect  this  case.  This  being  a  suit  for 
specific  performance,  falling  under  the 
general  rule,  and  not  within  any  of  the 
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exceptions  to  it,  parol  evidence  is  there- 
fore inadmissible  to  prove  the  agree- 
ment, or  any  part  of  it."  Jarrett  v 
Johnson,    11    Gratt.    327,    336. 

Where  a  filing  for  the  specific  execu- 
tion of  a  written  contract,  parol  evi- 
dence of  an  understanding  between  the 
parties  that  neither  the  plaintiff  nor  his 
brother  should  keep  a  tavern  on  the 
lot  sold  by  the  defendant,  which  is  in- 
sisted on  in  the  answer  as  an  objec- 
tion to  the  specific  execution  of  the 
written  contract,  is  not  admissible  in 
the  absence  of  fraud,  mistake,  or  sur- 
prise in  the  execution  of  the  contract. 
Ratcliffe  v.   Allison,  3  Rand.  537. 

On  a  parol  contract  for  the  sale  of 
land,  the  vendor  executes  a'  deed  by 
which  he  conveys  a  part  of  the  land 
purchased  to  the  vendee.  It  is  not 
competent  for  the  vendee  to  prove  by 
parol  evidence  that  the  deed  was  in 
only  part  execution  of  the  contract, 
and  that  the  vendor  had  agreed  at  the 
time  the  deed  was  executed  that  he 
would  convey  the  remainder  at  another 
day.  Such  an  agreement  could  only  be 
relied  on  as  an  independent  contract; 
and  must  either  have  been  in  writing, 
or  there  must  have  been  part  perform- 
ance. Broughton  v.  Coffer,  18  Gratt. 
184. 

C.    PRESUMPTION  AS  TO  DEED 
PROM  LONG  POSSESSION. 

In  a  case  where  possession  had  been 
taken  under  a  deed  and  the  deed  de- 
stroyed accidentally,  the  possession 
continuing  for  many  years  was  held  to 
create  a  presumption  in   favor  of  the 


deed  against  the  grantor's  creditors, 
and  specific  performance  was  decreed. 
Wade  V.  Greenwood,  2  Rob.  474,  40 
Am.  Dec.  759. 

D.    BURDEN  OF  PROOF. 

'      In  bills  for  specific  performance  he 
who   seeks  the  exercise  of  this   extra- 
i  ordinary  jurisdiction  must  show  a  con- 
tract certain  and  definite  in  its  terms, 
I  that  he  himself  has  performed  his  part 
:  of  the  agreement,  and,  where  part  per- 
I  formance  of  a  verbal  contract  is  relied 
'  upon,  the  acts  of  performance  must  be 
,  shown   to   have  been   done  under  and 
I  by  reason  of  the  contract  relied  upon. 
,  The   burden   of    proof   is    upon    those 
'  seeking  specific  execution,  and  it  is  for 
them  to  show,  by  preponderance  of  evi- 
;  dence,  every  fact  necessary  to  induce 
the  court  to  grant  the  relief  prayed  for. 
Lightner  v.  Lightner,  2  Va.  Dec.  258, 
262. 

The  burden  of  establishing  a  bind- 
ing contract  between  the  parties,  which 
will  be  specifically  enforced,  is  on  the 
plaintiff.  Dunsmore  v.  Lyle,  87  Va. 
391,  12  S.  E.  610. 

But  where  the  allegations  of  the  de- 
fendant, on  which  he  rests  his  opposi- 
tion to  a  specific  performance,  are  in 
avoidance  of  the  bill,  the  burthen  of 
proof  is  thrown  on  him;  "a  burthen 
rendered  peculiarly  heavy  by  the  cir- 
cumstance, that  the  plaintiff  stands  on 
the  ground  of  a  written  contract,  stipu- 
lating for  an  unconditional  deed,  by  a 
particular  day."  Ratcliffe  v.  Allison.  3 
Rand.  537,  539. 


Speculative  Damages. 

See  the  title  DAMAGES,  vol.  4,  p.  172. 

Speed. 

See  the  titles  EXPERT  AND  OPINION  EVIDENCE,  vol.  5,  p.  797;  NEGLI- 
GENCE, vol.  10,  p.  349. 


Speedy  Trial. 

Sec  the  title  CONSTITUTIONAL  LAW,  vol.  3,  pp.  190,  191. 


SPENDTHRIFTS  AND  SPENDTHRIFT  TRUSTS- 

I.  Creation,  ni. 
IL  VaUdity,  7i3. 
Ill,  Liability  of  Trust  Subject  for  Debts  of  Spendthrift,  7is. 

CROSS  REFERENCES. 

See  the  titles  ESTATES,  vol.  4,  p.  160;  MARSHALING  ASSETS  AND 
SECURITIES,  vol.  9,  p.  631;  SEPARATE  ESTATE  OF  MARRIED  WOMEN, 
ante,  p.  146;  SEQUESTRATION,  ante,  p.  207;  TRUSTS  AND  TRUSTEES; 
WILLS. 

I.  Creation. 

By  WilL— A  wife   by   her   will   pro- 
vided that  as  her  husband  had  become 
embarrassed    by    losses    from    unfortu- 
nate investments*  in  real  estate  and  lia- 
bilities as  surety,  and  was  getting  old 
and  incapable  of  work  to  support  him- 
self, and  it  would  not  be  safe  to  vest 
any    property    in    him    absolutely,    she 
vested  in  her  executor  for  the  benefit 
of  her  husband  certain  real  estate  and 
set  apart  the  profits   of  the  same  for 
the  use  of  her  husband,  and  provided 
that   neither   the   real    estate    nor     its 
profits  should  be  bound  for  his  past  or 
future  debts  and  liabilities  other  than 
a  respectable  and  comfortable  support 
and  decent  burial.  The  will  further  pro- 
vided that  at  the  death  of  her  husband 
said  property  should  pass  to  the  wife's 
sisters.     These   provisions  of   the   will 
created    what    is    called     commonly    a 
"spendthrft  trust;"  that  is,  it  gave  the 
rents  and  profits  of  the  realty   to  the 
husband    during  his  life  and  the    remain- 
der in  the  property  to  her  sisters,  and 
it    exempted   the    interest   of   the   hus- 
band in  the  property,  or  rather  its  rents 
and  profits,  from  liability  for  the  hus- 
band's debts.     Guernsey  v.  Lazear,  51 
W.  Va.  328,  332,  41   S.   E.   405. 

Devise  to  Daughter  and  Children. — 
A  testator  devises  to  a  married  daugh- 
ter, A.  R.,  and  her  heirs,  W.  S.  R.  in- 
cluded, two  tracts  of  land,  and  declar- 
ing that  the  daughter's  husband  is  not 
capable  of  conducting  his  own  affairs, 
and  is  therefore  entirely  excluded  from 


estate,  directs  that  his  executor  shall 
manage  the  land  "in  the  following 
manner,  that  is  to  say,  that  A.  R.  and 
her  children  shall  have  the  rents  or 
profits,  except  the  place  I  now  rent  to 
W.  R.  and  J.  D.  for  three  years,  but 
after  that  time  the  entire  profit  of  both 
tracts  shall  be  to  the  said  A.  R.  and 
her  children,  and  shall  not  be  sold  by 
them  to  any  of  them  until  her  young- 
est child  comes  to  the  age  of  21  years, 
and  not  then  without  the  consent  of 
my  daughter,  A.  R.,  if  she  is  then  liv- 
ing." At  the  date  of  the  will,  A.  R.  has 
eight  children,  all  of  whom  except  two 
are  living  with  her.  The  annual  value 
of  the  land  devised  is  aDout  175  dollars. 
It  was  held,  by  the  court  of  appeals 
(dissentiente,  Stanard,  J.),  A.  R.  is  en- 
titled to  receJAre  the  whole  rents  and 
profits  of  the  lands  devised,  during  her 
life,  and  her  children  can  maintain  no 
suit  to  recover  any  portion  of  the  same. 
Stinson  v.  Day,  1  Rob.  435.  See,  in  ac- 
cord, Wallace  v.  Dold,  3  Leigh  258. 

Life  Estate  Not  Enlarged^-A  tes- 
tator, by  the  third  clause  of  his  will, 
devised  to  his  son  the  remainder  in 
fee  in  certain  real  estate  after  the 
death  of  his  mother.  Subsequently  the 
son  became  heavily  indebted,  and  the 
father  added  a  codicil  to  his  will,  in 
which  he  says:  "I  hereby  revoke  and 
modify  the  third  section  of  said  will 
and  testament  as  to  my  son  *  *  *  this 
far  only,  that  I  will  the  said  plantation 
I  now  live  on,  after  the  death  of  my 
wife  *  *  *   to   Felix   Gray,  trustee  for 


managing  any  part  of  his   (testator's)  1  Francis  C.  Duff,  and  to  be  held  by  said 
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trustee  for  the  use  and  benefit  of 
Francis  C.  Duff  and  his  family  during 
their  lives,  and  then  to  be  willed  by 
said  Francis  C.  Duff  to  whom  he  may 
choose,  and  that  said  trustee  is  to  hold 
said  property  free  from  all  present  and 
future  liabilities  of  said  Francis  C. 
Duff,  and  for  the  benefit  of  said 
Francis  C.  Duff  and  his  family. 
But  in  all  other  respects  the  said  will 
is  my  last  will  and  testament."  The 
will  contained  a  residuary  clause  by 
which  the  testator  devised  and  be- 
queathed the  residue  of  his  property  to 
other  children  and  grandchildren.  The 
son  had  no  family  except  his  wife.  It 
was  held,  that  the  son  takes  a  life  es- 
tate after  the  death  of  his  mother,  with 
power  to  appoint  the  remainder  by  his 
will.  This  express  life  estate  is  not 
enlarged  by  the  power  of  appoint- 
ment. There  is  no  general  power  of 
absolute  disposition,  expressed  or  im- 
plied. Honaker  v.  Duff,  101  Va.  675, 
44  S.  E.  900. 

By  Deed. — A  man  with  a  wife  and 
eleven  children,  whose  habits  and 
course  were  likely  to  waste  his  estate, 
and  bring  his  family  to  want;  to  arrest 
this  evil,  and  take  out  of  his  hands 
the  management  of  his  affairs,  and  the 
power  of  dissipating  his  property,  was 
prevailed  on  to  execute  a  deed,  by 
which  he  stripped  himself  of  every 
atom  of  his  estate;  making  provision 
for  debts  already  contracted,  but  ex- 
pressly disabling  himself  from  so  in- 
curring future  debts,  as  to  make  the 
property  (no  longer  his)  liable  for 
them.  This  he  had  a  right  to  do,  and 
it  was  done  openly;  the  deed  was  duly 
recorded,  and  the  facts,  of  necessity, 
known  to  these  appellants;  for  they 
state,  that  they  dealt  upon  the  credit 
of  the  trust  fund,  and  'make  the  deed 
and  exhibit.  By  this  deed  they  were 
told,  that  this  was  a  permanent  fund, 
the  profits  of  which  alone  could  be 
taken  for  the  yearly  maintenance  of 
this  large  family;  for  it  is  clearly  ex- 
pressed, that  the  parties  could  not  sell 
an  atom  of  the  principal  except  for  the 


payment  of  the  existing  debts  of 
grantor.  Markham  v.  Guerrant,  4 
Leigh  279,  284. 

In  view  of  marrying  the  grantee,  a 
feme  sole  made  a  deed,  conveying,  in 
trust  for  her  sole  and  separate  use,  cer- 
tain land^  said  land  not  to  be  liable  for 
his  debts,  and  he  to  acquire  no  marital 
rights  therein;  she  to  occupy  the  prem- 
ises and    receive     all    the    rents     and 
profits  as  though  she  were  a  feme  sole 
for  the  maintenance  of  herself  and  any 
children  that  might  thereafter  be  born 
to  her;  she  to  take  the  property  in  fee 
if  she  survived  him;  he  to  sell  any  part 
at  her  request,  her  request  to  be   evi- 
denced  by  her  uniting  in  the   convey- 
I  ance.     After   the   marriage   she   joined 
I  in   trust   deeds    on   the    land.      It   was 
held:    1.  She  was  entitled  to  the  whole 
profits  of  the  trust  subject  during  her 
life.     2.    Mention   of   the    children   was 
to    indicate    the    motive   of    the    settle- 
ment, and  not  to  vest  any  present  in- 
terest   in    them.       3.       The      right      of 
encumbering    her    separate    estate    was 
inherent.     4.    The   said  deeds   of  trust 
were    valid    to   the    extent    of   her    life 
,  interest  in  the  profits.     Stace  v.  Bum- 
1  gardner,  89  Va.  418,  16  S.  E.  252. 
I      By    deed    dated    July    28th,    1821,    D. 
I  granted,  to  take  effect  after  his  death, 
land  whereon  he  had  erected  a  mauso- 
leum, to  his  grandson,  R.,  for  life,  and 
after  his  death  to  such  person  as  should 
at  that  time  answer  the  description  of 
his  heir-at-law,  such  person  to  take  as 
purchaser  under  the  deed,  and  not  by 
inheritance  as  heir  of  R.,  on  condition 
that   if   R.   shall  ever   sell,   give,  lease, 
mortgage,  or  in  any  way  alien  the  land 
or  any   part   thereof,  or   even  attempt 
so   to  do,   to  any  person  whomsoe\er, 
then  this  deed  should  be  void,  and  the 
land,  together  with  two  other  lots  con- 
veyed to  him  in  fee,  shall  revert  to  and 
vest  in  his  sister,  E.,  and  her  heirs  for- 
ever.   This  condition  R.  broke,  and  the 
heirs   of   E.   brought   ejectment  to  re- 
cover   it    from    those    claiming   under 
alienation  by  R.   Held:  1.  This  is  a  valid 
conditional  limitation,  which  is  defined 
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to  be  "a  condition  followed  by  a  limita- 
tion over  to  a  third  person,  in  case  the 
condition  be  not  fulfilled  or  there  be 
a  breach  of  it."  2.  *  There  having  been  a 
breach  of  the  condition  on  which  R. 
held  the  land,  immediately  the  limita- 
tion over  to  E.  took  effect,  and  E/a 
heirs  have  a  right  to  recover  it  from 
R/s  alienees.  3.  There  is  nothing  in 
the  law  that  prevents  one  man  froir 
limiting  an  estate  to  another  until  he 
alien  it,  or  attempt  to  alien  it,  or  un- 
til he  become  bankrupt  or  insolvent, 
that  his  estate  shall  cease  and  go  to 
another.     Camp  v.  Cleary,  76  Va.  140. 

II.  Validity. 

"The  decisions  of  the  American  courts 
upon  this  question  (of  spendthrift 
trustf )  are  conflicting,  and  the  reason- 
ing of  the  cases  which  uphold  spend- 
thrift trusts  is  unsatisfactory,  and,  as 
it  seems  to  us,  at  war  with  well-settled 
principles  of  law  as  to  the  incidents  of 
property,  whilst  thc^  English  courts  of 
chancery,  and  the  American  cases  which 
follow  them  (even  if  our  statute  did 
not  make  a  debtor's  equitable  prop- 
erty liable  for  his  debts  to  the  same  ex- 
tent as  if  he  were  the  legal  owner), 
seem  to  us  to  be  sustained  by  the  bet- 
ter reason,  and  to  be  in  furtherance  of 
a  wise  public  policy.  Whatever  rights, 
whether  legal  or  equitable,  a  person 
sui  juris  has  in  property,  ought  to  be, 
and  we  think  are,  liable  for  his  debts 
except  so  far  as  exempt  therefrom  by 
statute.  Whatever  rights  of  property 
the  cestui  que  trust  can  demand  from 
his  trustees,  his.  creditors  ought  to 
have  the  right  to  subject  to  the  pay- 
ment of  their  debts  unless  his  rights  are 
so  connected  or  blended  with  the  rights 
of  others  that  it  can  not  be  subjected 
without  prejudice  to  the  latter's  rights. 
Nichell  V.  Handy,  10  Gratt.  336,  339." 
Hutchinson  v.  Maxwell,  100  Va.  169, 
179,  40  S.  E.  655;  Honaker  v.  Duff,  101 
Va.  675,  685,  44  S.  E.  900. 

Policy  of  Legislation. — The  legisla- 
tion of  this  state  shows  that  it  was  the 
object  and  policy  of  the  legislature  to 


make  all  estates,  where  the  owner  is 
sui  juris,  liable  for  debt,  whether  legal 
or  equitable,  except  such  as  might  be 
exempt  by  express  statutory  provisions. 
The  effect  of  upholding  spendthrift 
trusts  would  be  to  encourage  idleness 
and  lessen  enterprise,  and  to  foster  a 
class  who  become  more  and  more  reck- 
less and  indifferent  to  their  honest 
debts  from  a  sense  that  they  are 
hedged  in  by  the  law  beyond  the  reach 
of  their  creditors.  Hutchinson  v.  Max- 
well, 100  Va.  169,  179,  40  S.  E.  655. 

Power  of  Coiirts  of  Equity.— Not 
only  did  courts  of  equity,  in  the 
furtherance  of  a  wise  public  policy, 
recognize  the  fact  that  equitable  as  well 
as  legal  estates  should  not  be  with- 
drawn from  commerce,  and  should  be 
liable  for  the  obligations  of  the  owner, 
but  at  an  early  day,  very  soon  after 
we  had  severed  our  connection  with 
the  mother  country,  the  lawmaking 
power  of  this  state,  by  an  act  regulat- 
ing conveyances,  which  went  into  ef- 
fect January  1,  1787,  and  which,  with 
some  verbal  changes,  is  found  in  §  2428 
of  the  Code  of  1887,  declared  that  "E;s- 
tates  of  every  kind,  holden  or  pos- 
sessed in  trust,  shall  be  subject  to 
debts  and  charges  of  the  persons  to 
whose  use  or  to  whose  benefit  they  are 
holden  or  possessed,  as  they  would  be 
if  those  persons  owned  the  like  interest 
in  the  things  holden  or  possessed,  as 
in  the  uses  or  trusts  thereof."  12 
Hennings  Stat,  at  Large,  ch.  62,  p.  157; 
1  Rev.  Code  of  1819,  ch.  99,  §  30. 
Hutchinson  v.  Maxwell,  100  Va.  169, 
178,  40  S.   E.   655. 

Power  to  Limit  until  Alienation  or 
Bankruptcy. — "There  is  nothing  in  the 
law  that  prevents  one  man  from  limit- 
ing an  estate  to  another  until  he  alien 
it  or  attempt  to  alien  it,  or  until  he 
become  bankrupt  or  insolvent,  and  if 
and  as  soon  as  he  aliens  or  attempts  to 
alien,  or  becomes  bankrupt  or  insol- 
vent, that  his  estate  shall  cease  and  go 
to  another.  This  is  what  is  called,  in 
technical  language,  a  conditional  limi- 
tation, which  is  possible  under  the  stat- 
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utes  of  uses  and  devises."  Camp  v, 
Cleary,  76  Va.  140,  144. 

"In  the  case  of  Nichols'  Assignee  v. 
Eaton,  91  U.  S.  716,  the  mother  of  the 
bankrupt  had  bequeathed  to  him  by 
will  the  income  of  a  fund,  with  a  con- 
dition in  the  trust  that  on  his  bank- 
ruptcy or  insolvency  the  legacy  should 
cease  and  go  to  his  wife  and  children, 
if  he  had  any,  and  if  not,  it  should 
lapse  into  the  general  fund  of  the  tes- 
tatrix's estate,  and  be  subject  to  other 
dispositions.  The  assignee  of  the  bank- 
rupt sued  to  recover  the  interest  be- 
queathed to  the  bankrupt,  on  the 
ground  that  this  condition  was  void  as 
agaiftst  public  policy.  But  the  supreme 
court  of  the  Un-ted  States,  Mr.  Justice 
Miller  delivering  the  opinion,  upon  a 
review  of  the  authorities,  both  Eng- 
lish and  American,  held  that  the  ob- 
jection was  not  well  taken;  that  the 
owner  of  the  property  might  make  such 
condition  in  the  transfer  of  that  which 
was  his  own;  and  in  doing  so  violated 
no  creditor's  rights,  and  no  principle  of 
public  policy."  Young  v.  Easley,  94  Va. 
193,  195,  26  S.  E.  401. 

May  Provide  for  Relatives— West 
Virginia. — "Let  us  now  turn  to  Vir- 
ginia cases  more  or  less  pertinent.  In 
Nichell  V.  Handley,  10  Gratt.  336,  is 
found  the  following  dictum:  'There 
is  nothing  in  the  nature  or  law  of  prop- 
erty which  would  prevent  the  testa- 
trix, when  about  to  die,  from  appro- 
priating her  property  to  the  support 
of  her  poor  and  helpless  relations  ac- 
cording to  the  different  conditions,  and 
wants  of  such  relatives;  nothing  to 
prevent  her  from  charging  her  prop- 
'erty  with  the  expense  of  food,  raiment 
and  shelter  for  such  relatives.  There 
is  nothing  in  law  or  reason  which 
should  prevent  her  from  appointing 
an  agent  or  trustee  to  administer  her 
bounty.' "  Guernsey  v.  Lazear,  51  W. 
\a.   328,  337,  41   S.   E.   405. 

Trust  for  Benefit  of  Son.— "Why 
should  not  a  father  having  a  dissolute, 
improvident    or    unfortunate    son,    be 


able  to  so  bestow  his  own  property  as 
to  protect  that  son  from  penury  and 
want?  Why  should  not  a  loving  wife 
be  allowed  to  so  deposit  her  separate 
estate  in  the  hands  of  a  trustee  so  as 
to  keep  her  aged,  unfortunate,  dissolute 
or  improvident  husband  from  trudging 
his  weary  way  over  the  hill  to  the 
poorhouse?  Why  should  not  any  one 
be  allowed  to  use  his  own  property  so 
as  to  keep  the  gaunt  wolf  of  grinding 
poverty  from  the  home  door  of  those 
near  and  dear  to  his  heart?  It  is  only 
for  a  few  years  of  a  short  life  that  he 
may  do  this;  for  he  can  not  extend  it 
beyond  the  life  estate.  Whose  prop- 
erty is  this?  Not  that  of  the  creditors 
of  the  son  or  of  the  husband.  They 
have  no  right  to  that  property.  If  they 
have  lent  credit  in  the  life  of  the  fa- 
ther or  of  the  wife>  they  did  it  at  their 
peril;  for  neither  son  nor  husband  had 
any  interest  in  that  property.  If  they 
extended  credit  after  the  creation  of 
the  trust,  they  did  it  with  their  eyes 
open  to  the  trust  and  the  character  of 
the  estate  created  by  it.  What  have 
these  creditors  lost  of  which  they  can 
justly  complain?  Under  the  English 
doctrine,  when  there  is  a  condition  de- 
feating estate,  there  is  the  same  dan- 
ger to  creditors  as  in  this  case.  The 
contrary  doctrine  infringes  upon  the 
right"  of  the  owner  of  property  to  dis- 
pose of  it  as  he  prefers,  and  to  devote 
it  to  highly  commendable  and  merito- 
rious uses.  He  ought  to  have  the  right 
to  direct  it  to  the  reasonable  provision 
of  support  and  maintenance  for  those 
whom  he  leaves  after  he  has  gone. 
Such  cases  as  Johnson  v.  Zane  bind  us 
to  say  that  if  a  trust  be  declared  for 
the  joint  use  of  a  man  and  his  wife  it 
is  good.  Then  why  not  one  for  the 
support  of  a  single  son  or  a  surviving 
husband?  We  therefore  hold,  that  the 
interest  vested  in  H.  Z.  Lazear  by  his 
wife's  will  can  not  be  subjected  to  his 
debts,  and  we  therefore  affirm  the  de- 
cree of  the  circuit  court."  Guernsey 
V.  Lazear,  51  W.  Va.  328,  340,  41  S.  E. 
405. 
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III.  LiabiUty  of  Trust  Subject 
for  Debts  of  Spendthrift. 

See  also,  the  title  MARSHALING 
ASSETS  AND  SECURITIES,  vol.  9, 
p.    634. 

Liability  of  Legal  and  Equitable  Es- 
tates.— Liability  for  debts  and  the 
power  of  alienation  are  inseparable  in- 
cidents of  a  life  estate,  legal  or  equi- 
table, in  a  party  who  is  sui  juris,  ex- 
cept where  there  is  a  termination  or 
limitation  over  of  the  estate  dependent 
upon  attempted  alienation  or  seizure 
l)y  creditors;  and  all  conditions  in  re- 
straint of  such  incidents  are  repugnant 
and  void.  Whatever  rights,  legal  or 
■equitable,  a  debtor  who  is  sui  juris  has 
in  property,  his  creditor  may  subjtct, 
unless  exempt  by  statute,  or  so  inti- 
mately connected  or  blended  with  the 
rights  of  others  that  they  can  not  be 
subjected  without  prejudice  to  the  lat- 
ter's  rights.  In  this  state  equitable 
•estates  are,  by  express  provision  of 
statute,  liable  for  debts  to  the  same 
■extent  as  legal  estates.  Code,  §  2428. 
Hutchinson  v.  Maxwell,  100  Va.  169, 
40  S.  E.  655,  criticising  Garland  v.  Gar- 
land, 87  Va.  758,  13  S.  E.  478. 

Liabilities  for  Necessaries. — Testa- 
tor devises  land  and  negroes  to  trus- 
tees for  the  use  .and  benefit  of  his  son, 
A,  during  his  life,  with  the  privilege 
that  he  may  reside  on  said  farm  and 
"have  the  use  of  said  negroes  so  far 
as  may  be  necessary  for  his  support 
and  maintenance,  and  for  the  support 
and  maintenance  of  his  family;  and  at 
"his  death  the  property  to  be  equally 
divided  among  his  children.  And  he 
directs  that  the  property  shall  not  be 
liable  for  any  debt  which  his  son,  A, 
might  then  or  thereafter  owe.  Cred- 
itors of  A,  not  having  recovered  a  judg- 
ment against  him,  can  not  come  into 
equity  to  subject  the  trust  property, 
though  the  debts  were  contracted  for 
necessaries  for  the  support  of  the 
family.  Armstrong  v.  Pitts,  13  Gratt. 
235. 

M.  C  having  contracted  an  engage- 


ment of  marriage  with  one  W.  B., 
conveys,  with  his  assent,  land  and 
slaves,  in  trust  "for  the  sole  and  sep- 
arate use  of  herself  during  her  life, 
and  the  profits  thereof  to  be  applied 
to  her  sole  and  separate  use,  and  the 
support,  maintenance  and  education  of 
her  only  child,  Lorenzo,  and  any  other 
child  or  children  she  may  hereafter 
have,  at  her  discretion,  free  from,"  etc., 
and  for  the  use  of  such  children  as  she 
may  leave  at  her  death,  equally  to  be 
divided.  M.  C.  contracts  debts  during 
and  after  the  coverture,  with  the  trus- 
tee and  other  persons.  It  was  held,  the 
trust  property  is  not  liable  to  be  sold 
for  the  payment  of  such  debts  con- 
tracted by  M.  C.  beyond  the  profits  of 
the  trust  estate,  although  some  of 
them  were  contracted  for  necessaries 
furnished  for  the  support  and  mainte- 
nance of  the  cestuis  que  trust.  Dos- 
well  V.  Anderson,  1  Pat.  &  H.  185. 

Medical  Services. — The  trust  subject 
is  liable  for  the  payment  of  a  debt  con- 
tracted for  medical  services,  rendered 
slaves  and  beneficiaries.  Doswell  v. 
Anderson,   1   Pat.  &  H.   185. 

Right  to  Invoke  Equity. — In  such  a 
case,  if  the  profits  of  the  trust  fund 
prove  inadequate  for  the  purposes  of 
the  trust,  it  is  the  duty  of  the  trustee 
of  the  cestuis  que  trust  to  invoke  the 
aid  of  a  court  of  equity.  Doswell  v. 
Anderson,  1   Pat.   &  H.  185. 

Counsel  Fees. — Quaere,  whether  the 
trust  subject  is  liable  beyond  the  prof- 
its for  fees  of  counsel  employed  by  the 
cestuis  que  trust  and  trustees.  Doswell 
V.   Anderson,   1   Pat.  &   H.   185. 

Conveyance  to  Husband. — Prior  to 
the  marriage  of  P.,  who  was  then  in- 
solvent, with  F.,  F.  executed  a  deed, 
by  which  she  conveyed  property  of 
her  own  to  a  trustee,  upon  trust  that 
P.,  during  their  joint  lives,  should  take 
and  enjoy  all  the  interest  and  profits 
thereby  conveyed,  to  and  for  his  own 
use  and  benefit;  but  that  neither  the 
property  conveyed,  nor  the  profits 
thereof,  should  be  liable  to  be  taken 
by  process  of  law  to  pay  any  of  P.'s 
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debts,  due,  or  thereafter  to  become  due, 
cither  previous  to  or  after  the  said 
marriage.  The  deed  further  provided 
that  if  Mrs.  P.  survived,  the  property 
should  be  conveyed  to  her;  if  P.  sur- 
vived, he  should  enjoy  it  for  his  life, 
exempt  from  the  payment  of  his  debts. 
And  Mrs.  P.  was  authorized  to  dispose 
of  the  property,  notwithstanding  the 
coverture,  either  by  deed  or  will,  to 
take  effect  on  the  death  of  P.  On  a 
bill  filed  by  a  creditor  of  P.  to  subject 
the  profits  of  the  property,  it  was  held, 
that  a  court  of  equity  will  so  construe 
the  deed,  consistently  with  its  terms, 
as  will  give  effect  to  the  leading  intent 
of  the  parties.  And  this  intent  was  to 
secure  the  enjoyment  of  the  property 
to  the  intended  wfe  and  her  family,  in- 
cluding the  husband,  free  from  the 
claim  of  his  creditors.  That  taking  the 
whole  instrument  together,  it  provides 
that  the  husband  and  wife  shall  enjoy 
the  interest  and  profits  of  the  property 
jointly  during  their  lives.  Perkins  v. 
Dickinson,   3   Gratt.  335. 

Will  Leave  Debtor  to  Legal  Rem- 
edy.— If,  owing  to  want  of  skill,  or 
mistake  in  the  draftsman,  the  deed  had 
failed  to  carry  out  the  clear  intent  of 
the  parties,  as  manifested  on  its  face, 
a  court  of  equity,  looking  to  the  fact 
of  the  intended  husband's  insolvency, 
will  not  interfere  and  defeat  the  clear 
intent  of  the  parties,  by  sequestrating 
the  profits;  but  will  leave  the  creditor 
to  his  legal  remedies;  if  any  he  has. 
Perkins  v.   Dickinson,  3   Gratt.   335. 

Judgment  as  a  Condition  Precedent 
to  Pajmient  by  Trustees.— The  debts  to 
be  proved  for  were  numerous  and  heavy, 
amounting,  as  it  would  seem,  to  a  sum 
between  fifty  and  seventy  thousand  dol- 
lars, and  all  contracted  by  an  indis- 
creet, inexperienced  and  extravagant 
young  man,  within  a  period  of  a  little 
over  one  year  after  he  attained  his 
majority.  Many  or  some  of  these 
debts  might  be  such  as  from  an  utter 
want  of  consideration,  or  because  con- 
tracted under  the  influence  of  fraud  or 
imposition,    or    for    some    other    cause. 


he  might  not  feel  himself  bound  or 
willing  to  pay,  and  it  was  provided, 
that  if  he  objected  to  the  payment  of 
any  debt  claimed,  the  trustee  against 
his  will  should  not  pay  it  till  a  judg- 
ment was  recovered  upon  it.  It  was 
held,  that  no  just  exception  can  be 
taken  to  these  provisions  as  they  were 
obviously  intended  to  protect  the  trust 
subject  against  unfounded  pretensions, 
and  at  the  same  time  to  give  a  reason- 
able assurance  to  the  trustees  of  ex- 
emption from  personal  liability  for  the 
acts  done  by  them  in  discharge  of  the 
trust.  Johnston  v.  Zane,  11  Gratt.  552, 
564. 

Income  to  Be  Paid  Cestuis  Que 
Trust. — A  testator  by  will  deposits 
with  his  executor,  for  the  benefit  of 
his  daughter,  a  sum  of  money  and  cer- 
tain personal  property,  the  annual  in- 
terest and  income  from  which  he  di- 
rects "to  be  paid  to  her  for  her  sup- 
port" during  her  life;  it  w^as  held,  the 
interest  and  income  are  liable  for  her 
debts.  The  words  "for  her  support" 
only  show  the  mqtive  for  the  gift. 
Young  V,  Easley,  94  Va.  193,  26  S.  E. 
401. 

Support  of  Beneficiary. — "In  the  case 
of  Pope's  Ex'or  v.  Elliott,  etc..  8  B. 
Monroe  (Ky.)  56,  the  testator  directed 
his  executor  to  appropriate  $25  per 
month  to  testator's  son  Robert's  sup- 
port, out  of  the  income  from  a  certain 
portion  of  the  testator's  estate  set  apart 
for  that  purpose.  The  testator  gave 
nothing  to  be  at  the  absolute  disposal 
of  his  son  Robert,  and  in  fact  gave 
nothing  directly  to  him,  more  than  a 
support  to  be  furnished  by  the  execu- 
tor out  of  a  designated  fund.  The 
court  in  its  opinion  says:  *It  was  evi- 
dently the  intention  of  the  testator, 
and  it  is,  w^e  think,  the  clear  meaning 
of  the  will,  not  to  put  money  in  the 
hands  of  his  son  Robert  to  spend  as 
he  pleases.  The  will  imposes  upon 
the  executor  the  trust  and  duty  of  ap- 
propriating $25  per  month,  or  $300  per 
annum,  to  the  support  of  Robert  The 
general   character  of  the  will  and  the 
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particular  provision  show  that  the  tes- 
tator had  not  confidence  in  the  pru- 
dence and  discretion  of  his  son  Robert, 
and  therefore  he  places  in  the  hands 
of  others  means,  and  imposes  on  them 
the  duty,  of  supplying  his  support.  To 
this  end  the  executors  are  bound  to 
furnish  him  a  support  to  the  extent 
of  $25  per  month.  What  they  owe  is 
a  support  and  not  money.  The  money 
will  be  in  their  hands,  not  for  his  use, 
but  for  their  use  in  furnishing  him' a 
support.* "  Young  v.  Easley,  94  Va. 
193,  195,  26  S.   E.   401. 

Disposal  of  Unexpended  Profits.— A 
testator  devised  property  in  trust,  so 
that  "the  profit  is  set  apart  for  his 
brother's  use  under  his  superintend- 
ence; but  neither  the  property  nor  prof- 
its shall  be  bound  for  his  past  debts,  or 
for  his  future  debts  or  liabilities,  other 
than  decent  or  comfortable  support; 
at  his  death  all  said  property  is  to  pass 
to  a  trustee  in  trust  for  certain  other 
persons."  It  was  held,  the  brother 
took  no  absolute  estate,  but  only  a 
qualified  right  to  support  from  the 
profits,  subject  to  no  labilities  except 
for  supplies  for  support,  and  the  un- 
expended profits  at  his  death  passed  to 
the  remaindermen.  Garland  v.  Gar- 
land, 87  Va.  758,  13  S.  E.  478. 

Surplus  Profits  May  Be  Applied. — 
Real  estate  is  vested  in  a  trustee  by 
deed  of  marriage  settlement,  in  trust 
to  pay  the  wife  an  annuity  out  of  the 
profits,  and,  subject  to  the  annuity,  in 
trust  for  a  son  of  the  grantor;  while 
the  annuitant  is  yet  living,  a  creditor 
of  the  son  recovers  a  judgment  against 
him,  and  exhibits  his  bill  in  chancery, 
to  subject  the  son's  equitable  interest 
in  the  estate  to  the  debt.  It  was  held: 
1.  That  such  an  equitable  interest  can 
not  be  taken  in  execution  at  law;  2, 
that  it  is  bound  by  the  judgment  in 
equity,  which  will  apply  it  to  the  sat- 
isfaction of  the  debt;  but  3,  as  the 
annuitant  is  yet  living,  and  it  not  com- 
pellable to  take  a  gross  sum  in  satis- 
faction of  the  annuity,  and  as  the  trus- 
tee is  to  hold  the  subject  and  pay  the 


annuity  out  of  the  profits,  the  court 
of  chancery  ought  not  to  direct  the 
sale  out  and  out  of  the  debtor's  equi- 
table interest  subject  to  the  annuity,  but 
ought  only  to  direct  the  application  o* 
the  surplus  of  profits  as  they  accrue, 
after  paying  the  annuity,  to  the  debt 
Coutts  V.  Walker,  2  Leigh  269. 

Debts  Contracted  Subsequent  to 
Conveyance. — ^J.  M.  by  deed  conveys 
land  and  slaves  and  other  personalty 
to  W.  F.  in  trust,  for  the  support  and 
maintenance  of  J.  M.  and  L.,  his  wife, 
and  their  children  and  family  during 
the  joint  lives  of  J.  M.  and  his  wife, 
and  the  life  of  the  longest  liver  of 
them,  remainder  to  their  children,  with 
full  power  to  the  trustee  to  manage 
the  estate,  and  to  sell  any  part  of  the 
trust  subject  to  pay  the  debts  of  J, 
M.  then  due;  J.  M.  in  the  space  of 
seven  months  contracts  a  debt  to  mer- 
chants for  goods  furnished  to  an 
amount  equal  to  whole  yearly  profits 
of  trust  estate.  It  was  held,  that  such 
debt  contracted  by  J.  M.  can  not  be 
properly  charged  by  a  court  of  chan- 
cery on  the  prospective  profits  of  the 
estate,,  so  as  to  bereave  J.  M.'s  wife 
and  children  of  support;  and  that  the 
trustee  could  not  pledge  the  prospec- 
tive profits  of  the  trust  estate  necessary 
for  the  current  support  of  the  cestuis 
que  trust,  to  such  a  debt,  if  contracted 
even  by  the  trustee  himself,  for  their 
past  support;  much  more  the  debts 
contracted  by  one  of  the  cestuis  que 
trust  without  the  trustee's  consent  or 
knowledge.  Markham  v.  Guerrant,  4 
4    Leigh    279. 

A  settlement  which  gives  to  the 
grantor  a  bare  maintenance  with  his 
wife,  and  provides  that  the  property 
shall  not  be  subject  to  his  debts  there- 
after contracted,  does  not  vest  him 
with  such  an  interest  in  the  property 
as  can  be  subjected  to  satisfy  sucb 
after-contracted  debts.  Johnston  r. 
Zane,  11    Gratt.   552. 

Rights  of  Children.— Testatrix  de- 
vises and  bequeaths  a  small  farm, 
slaves  and  other  property  on  the  land 
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to  a  trustee  for  the  life  of  her  daugh- 
ter, H.,  remainder  to  the  children  of 
H.  living  at  her  death.  And  the  trus- 
tee is  directed  so  to  use  and  conduct 
the  farm,  slaves  and  other  property  as 
to  be  most  advantageous  to  the  inter- 
est and  support  of  said  H.  and  her 
children  during  her  lifetime.  There 
are  five  children,  and  the  husband  of 
H.  is  dead.  H.  becomes  indebted; 
judgments  are  recovered  against  her; 
and  she  is  discharged  as  an  insolvent 
debtor.  And  then  her  creditors  file  a 
bill  to  subject  her  interest  in  the  prop- 
erty to  the  debts.  It  was  held,  H.  and 
her  children  are  not  entitled  to  have 
set  apart  for  each  of  them  an  equal 
share  of  the  trust  property  or  its  an- 
nual products;  but  it  is  to  be  held  by 
the  trustee,  and  the  annual  products 
arc  to  be  applied  to  their  support  ac- 
cording to  the  necessities  of  each. 
Nickell  V,  Handy,  10  Gratt.  336. 

Rights  of  Creditors.— The  creditors 
would  only  be  entitled  to  the  ratable 
portion  of  H.  of  any  surplus  of  the 
annual  products  of  the  trust  subject, 
after  providing  for  the  support  of  her- 
self and  family;  and  as  any  such  sur- 
plus was  not  alleged  or  shown  to  ex- 
ist, the  bill  was  properly  dismissed. 
Nickell  V,  Handly,  10  Gratt.  336. 

Effect  of  Dismissal  of  BilL— If  any 
surplus  product  now  exists  or  shall 
hereafter  exist,  plaintiffs  may  file  a 
bill  to  subject  it,  notwithstanding  the 
dismissal  of  this  bill.  Nickell  v. 
Handly,  10  Gratt.  336. 

Discretion  of  Trustees. — Although 
trustees  may  be  invested  with  discre-  | 


tion  as  to  what  pprtion  of  the  income 
from  a  trust  fun'd  shall  be  applied  to 
the  maintenance  and  support  of  a 
debtor,  yet  if  they  can  not  exclude 
him  altogether,  his  assignee  and  cred- 
itors may  demand  from  the  trustees 
whatever  amount  he  could  have  com- 
pelled them  to  have  applied  for  his 
benefit.  Hutchinson  v.  Maxwell,  100 
Va.  169,  40  S.  E.  655. 

Effect  of  Taking  Insolvent  Debtor's 
Oath. — ^Testator  directs  the  residue  of 
his  estate  to  be  invested  by  his  exec- 
utors for  the  benefit  of  his  son,  and  to 
pay  over  to  him  or  his  assigns  annu- 
ally    the     interest     accruing     thereon. 
But  if  his  executors  should  judge  from 
proper  information  of  his  son*s  habits 
and  steadiness,  that  it  would  be  pru- 
dent to  entrust  him  with  the  full  man^ 
agement  of  the  funds  intended  for  his 
benefit,  they  arc  directed  to  turn  over 
the  whole  into  his  hands.     And  by  a 
codicil  he  gives  the  executors  the  same 
discretion  over  the  interest  of  the  fund 
as  they  had  by  the  will  over  the  prin- 
cipal.    The  executors  having  declared 
their   judgement   that   the   son   had    re- 
formed  and   might  be   entrusted  with 
the  control  of  the  fund,  a  court  of  eq- 
uity will  in  such  a  case  compel  the  ex- 
ecutors to  perform  the  trust  by  deliv- 
ering over  the  fund  to  the  son.     And 
before  it  is  done  the  son  has  such  an 
interest  in   the  fund  that  upon  taking 
the  oath    of    an    insolvent    debtor,    it 
will  vest  in  the  sheriff,  and  the  cred- 
itor may  subject  it  to  the  payment  of 
his  debt.     Cochran  v.  Paris,  11  Gratt. 
348. 


Spirituous  Liquors. 

See  the  title  INTOXICATING  LIQUORS,  vol.  8,  p.  4. 

••SPLIT  THE  SWITCH."— See  Norfolk,  etc.,   R.  Co.  v,  Williams,  89  Vt 
165,  167,  15  S.  E.  522. 


Splitting  Causes  of  Action. 

See  the  title  ACTIONS,  vol.  1,  p.  134. 


Spoliation. 

See  the  titles  ALTERATION  OF  INSTRUMENTS,  vol.  1,  p.  307;  WILLS. 
SPRAG.— See  Southwest  Imp.  Co.  v.  Smith,  85  Va.  306,  313,  7  S.   E.  365. 

Squatter. 

See  the  title  ADVERSE  POSSESSION,  vol.   1,  p.   205. 

SQUEEZER.— See  Richlands  Iron  Co.  v,  Elkins,  90  Va.  249,  250,  17  S.  E. 
800. 

Stabbing. 

See  the  titles  ASSAULT  AND  BATTERY,  vol.  1,  p.  729;  MAYHEM,  vol.  9, 

p.  746. 

Stables. 

See  the  titles  INJUNCTIONS,  vol.  7,. p.  530;  LIVERY  STABLE  KEEPERS,, 
vol.  9,  p.  464;  NUISANCES,  vol.  10,  p.   505. 

STACK.— See  the  title  ARSON,  vol.  1,  p.  724.  And  see  Erskinc  r.  Com.,  & 
Gratt.  624. 

StaKeKolder. 

See  the  titles. BAILMENTS,  vol.  2,  p.  223;  DEPOSIT,  vol.  4,  p.  548;  GAM- 
BLING CONTRACTS,  vol.   6,  p.  686;  GAMING,  vol.  6,  p.  692. 

STALE- DEM  AND.— In  Coles  v,  Ballard,  78  Va.  139,  146,  it  is  said:  "Bouvier 
defines  a  stale  demand  to  be  *a  claim  which  has  been  for  a  long  time  undo- 
manded.'  See  also,  the  titles  LACHES,  vol.  9,  p.  93;  LIMITATION  OF  AC- 
TIONS, vol.  9,  p.  367. 

Stamps. 

See  the  titles  BILLS,  NOTES  AND  CHECKS,  vol.  1,  p.  423;  BONDS,  vol. 
2,  p.  520;  CONTRACTS,  vol.  3,  p.  330;  DEEDS,  vol.  4,  p.  402;  SUMMONS 
AND  PROCESS.  See  also,  references  under  REVENUE  LAWS,  vol.  11,. 
p.  945. 

Standard  of  Comparison. 

See  the  title  HANDWRITING,  vol.  7,  p.  29. 

STARE  DECISIS. 

I.  The  Doctrine  of  Stare  Decisis,  720. 
11.  Reasons  of  the  Bnle,  721. 
Ill,  What  Decisions  Are  within  the  Bnle,  722. 

A.  Necessity  for  Points  Decided  to  Have  Been  Actually  in  Issue,  722. 

B.  What  Number  of  Judges  Must  Concur,  722. 
'  C.  Subject  Matter  of  Decisions,  723. 

1.  Decisions  Establishing  Rules  of  Property,  723. 
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2.  Decisions  Construing  Constitutional  Laws,  724. 

3.  Commercial  Contracts^  724. 

D.  Decisions  Founded  on  Mistake  or  Contrary  to  Reason,  724. 

17.  Decisions  of  Appellate  Courts,  724. 

A.  In  General,  724. 

B.  Effect  upon  Lower  Courts,  725. 

V.  Decisions  of  Co-Ordinate  Courts,  726. 
VI.  Effect  of  Overruling  Decisions,  726. 

CROSS  REFERENCES. 

See  the  titles  APPEAL  AND  ERROR,  vol.  1,  p.  466;  NUISANCES,  vol.  10, 
p.  519;  STATUTES;  UNITED  STATES. 

As  to  the  effect  of  English  decisions,  see  the  title  COMMON  LAW,  vol.  3. 
p.  27. 


I.  The  Doctrine  of  Stare  Decisis. 

"Kent  in  his  Com.,  vol.  1,  p.  475, 
says:  *A  solemn  decision  upon  a  point 
of  law  arising  in  any  case  becomes  an 
authority  in  a  like  case,  because  it  is 
the  highest  evidence,  which  we  have, 
of  the  law  applicable  to  the  subject, 
and  judges  are  bound  to  follow  the 
decision  so  long  as  it  stands  unre- 
versed; unless  it  can  be  shown  that 
the  law  was  misunderstood  or  misap- 
plied in  that  particular  case.  If  the 
decision  has  been  made  upon  solemn 
argument  and  mature  deliberation,  the 
presumption  is  in  favor  of  its  correct- 
ness; and  the  community  have  a  right 
to  regard  it,  as  a  just  declaration  or 
exposition  of  the  law,  and  to  regulate 
their  actions  and  contracts  by  it.  It 
would  therefore  be  extremely  incon- 
venient to  the  public,  if  precedents 
were  not  duly  regarded  and  implicitly 
followed.  It  is  by  the  notoriety  and 
stability  of  such  rules  that  professional 
men  can  give  safe  advice  to  those  who 
consult  them,  and  people  in  general 
can  venture  with  confidence  to  buy  and 
trust  and  to  deal  with  each  other.  If 
judicial  decisions  were  to  be  lightly 
disregarded  we  should  disturb  and  un- 
settle the  great  landmarks  of  property. 
When  a  rule  has  once  been  deliberately 
adopted  and  declared,  it  ought  not  to 
be  disturbed,  unless  by  a  court  of  ap- 
peal or  review,  and  never  by  the  same 
except    for    very    cogent    reasons    and 


upon  a  clear  manifestation  of  error.'" 
Clarke  v.  Figgins,  27  W.  Va.  663,  670. 
In   the  concurring  opinion  of  Judge 
!  Richardson    in    the    case    of    Burks    v. 
\  Hinton,  77  Va.  1,  31,  it  is  said:    "Such 
!  is    the    contrariety   of   judicial    opinion 
and  determination,  so  often  do  courts 
•find   it   necessary  to  appeal  to  common 
I  sense    and   manifest   right   against    the 
effect  of  even  their  own  previous   de- 
cisions,  that   it  may  be   said   that   the 
doctrine  of  stare  decisis  is  an  unsteady 
light,  the  *Will-o'-the-Wisp'  of  the  law. 
That   this   is   so   is   amply   attested   by 
the   long  list  of  overruled   cases,   both 
American  and  English.     Hence  an  em- 
inent  law   author  has   with   great   pro- 
priety said:    'The  doctrine  of  stare  de- 
cisis  is   not  always  to  be  relied  upon, 
for    the    courts     find     it    necessary    to 
overrule  cases  which  have  been  decided 
contrary   to   principle.'      Bono.,   L.   D., 
vol.  2,  542.     I  do  not  mean  to  intimate 
that  the  courts  in  proper  cases  should 
not  be  bound  by  well-settled  previously 
adjudicated    questions.      On    the    con- 
trary, where  questions  involve  impor- 
tant   property    rights,    or    where    con- 
tracts have  been  entered  into  in  refer- 
ence to  the  law  as  long  settled,  then 
I   conceive   it  to  be  the  plain  duty  of 
the    courts    to     follow    previous    deci- 
sions." 

"No  legal  principle  is  ever  settled 
until  it  is  settled  right.  The  true  rule 
is  laid  down  in  23  Am.  &  Eng.  Ency. 
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Law  36:  'No  prior  decision  is  to  be 
reversed  without  good  and  sufficient 
<:ause,  yet  the  rule  is  not  in  any  sense 
ironclad,  and  the  future  and  permanent 
good  to  the  public  is  to  be  considered 
rather  than  any  particular  case  or  in- 
terest. Even  if  the  decision  affects 
real  estate  interests  and  titles,  there 
may  be  cases  where  it  is  plainly  the 
duty  of  the  court  to  interfere  and 
overrule  a  bad  decision.  Precedent 
should  not  have  aji  overwhelming  or 
despotic  influence  in  shaping  legal  de- 
cisions. No  elementary  or  well-set- 
tled principle  of  law  can  be  violated 
by  any  decisions  for  any  length  of 
time.  The  benefit  to  the  public  in  the 
future  is  of  greater  moment  than  any 
incorrect  decision  in  the  past.  Where 
vital  and  important  public  and  private 
rights  are  concerned,  and  the  decisions 
regarding  them  are  to  have  a  direct 
and  permanent  influence  in  all  future 
time,  it  becomes  the  duty  as  well  as 
the  right  of  the  court  to  consider  them 
carefully,  and  to  allow  no  previous  er- 
ror to  continue,  if  it  can  be  corrected. 
The  reason  that  the  rule  of  stare  de- 
cisis was  promulgated  was  on  the 
ground  of  public  policy,  and  it  would 
be  an  egregious  mistake  to  allow  more 
harm  than  good  to  accrue  from  it. 
Much  not  only  of  legislation  but  of 
judicial  decision  is  based  upon  the 
broad  ground  of  public  policy,  and  this 
latter  must  not  be  lost  sight  of.'" 
Weston  V.  Ralston,  48  W.  Va.  170,  180, 
36   S.   E.  446. 

In  the  opinion  of  Judge  Thompson 
in  the  case  of  Perkins  v.  Clements,  1 
Pat.  &  H.  141,  153,  it  is  said:  "When 
the  law  is  plainly  or  intelligibly  writ- 
ten, or  expounded  and  settled  by  com- 
petent judicial  authority,  and  not  re- 
pugnant to  the  fundamental  law,  I  ai- 
rways yield  a  willing  obedience  to  the 
maxims,  ita  lex  scripta,  and  stare  de- 
cisis, without  the  observance  of  Vhich 
the  law  is  divested  of  one  of  its  most 
important  attributes,  becomes  fluctuat- 
ing: and  capricious,  and  instead  of  be- 
ing a  steady  light  to  guide,  or  shield 
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to  protect,  becomes  an  ignis  fatuus  to 
mislead,  or  a  snare  to  entrap  the  citi- 
zen. All  general  rules  of  law  must,  in 
their  operation,  be  productive  of  hard- 
ship and  injustice  in  particular  and  in- 
dividual cases.  By  making  every  case 
of  hardship  an  exception,  we  virtually 
abrogate  the  rule  itself,  and  make  hard 
cases  what  they  have  been  not  inappro- 
priately termed,  'the  quicksands  of  the 
law.'  Of  necessity,  we  have  to  choose 
between  two  alternatives,  that  of  the 
partial  evil  or  inconvenience  of  a  rigid 
adherence  to  the  law  or  to  general 
rules,  or  the  general,  nay,  universal 
evil  or  inconvenience  of  no  fule,  n  > 
law,  but  the  wild  discretion  of  the 
judge.  Vain  and  abortive  have  been, 
and  must  ever  be,  the  attempts  to  pre- 
vent or  remedy  all  injustice  by  under- 
taking the  task  of  essaying  to  do  per- 
fect justice  in  every  case  upon  its  own 
peculiar  principles  and  circumstances, 
regardless  of  general  rules.  The  re- 
pugnance to  this  rule  and  its  rigid  en- 
forcement has  its,  origin  in  a  desire,  so 
natural  to  a  just  mind,  that  justice 
should  prevail  in  every  case,  and  has 
I  its  prototype  in  those  sentiments  of 
I  the  early  English  judges,  under  whose 
i  influence  or  impulses  they  explained 
I  away,  or  partially  repealed,  the  stat- 
utes of  frauds  and  perjuries,  and  of 
limitations,  and  whose  construction  of 
those  statutes  has  so  often  been  the 
theme  of  regret  in  the  works  of  text- 
writers  and  the  opinions  and  decisions 
of  succeeding  judges."  Perkins  v. 
Clements,  1   Pat.  &  H.   141,  153. 

"Judge  McWhorter  well  says  in  Lov- 
ings  V.  Norfolk,  etc.,  R.  Co.,  47  W.  Va. 
582,  35  S.  E.  962,  965:  *It  is  better  to 
be  right,  than  to  be  consistent  with 
the  errors  of  a  hundred  years.' "  Wes- 
ton V.  Ralston,  48  W.  Va.  170,  36  S. 
E.  446,  50. 

II.  Reasons  of  the  Bole. 

Referring  to  the  rule  of  stare  decisis 
in  the  case  of  Simpkins  v.  White,  43 
W.  Va.  125,  27  S.  E.  361,  the  court 
said:     "I   yield   to  no  one   in   respect 
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for  this  rule  conducive  to  stability  and 
certainty  of  principles  of  law,  but 
where  it  works  so  as  to  be  illogical 
and  unreasonable,  it  ought  not  to  be 
followed." 

The  doctrine  of  .stare  decisis  grows 
out  of  the  necessity  for  a  uniform  and 
settled  rule  of  property  and  definite 
basis  for  contracts  and  business  trans- 
actions. If  a  decision  is  wrong,  it  is 
only  when  it  has  been  so  long  the  rule 
of  action,  that  time  and  its  continued 
application  as  the  rule  of  right  be- 
tween parties,  demand  the  sanction  of 
its  error,  that  this  doctrine  applies. 
Burks  V.  Hinton,  77  Va.  1,  2. 

III.  What  Decisions  Are  within 
the  Bole. 

A,  NECESSITY  FOR  POINTS  DE- 
CIDED  TO  HAVE  BEEN  AC- 
TUALLY IN  ISSUE. 

Adjudicated,  cases  can  only  be  relied 
on  as  precedents  as  to  points  actually 
in  issue  between  the  parties,  and  not 
as  to  such  as  may  be  deemed  extraju- 
dicial, unless  in  relation  to  the  latter, 
they  shall  have  ripened  into  law  by  va- 
rious and  successive  decisions.  Lewis 
tr.  Thornton,  6  Munf.  87;  Trustees  v. 
Guthrie,  86  Va.  125,  145,  10  S.  E.  318. 
See  also,  McGinnis  v.  Savage,  29  W. 
Va.  362,  1  S.  E.  746. 

An  opinion  expressed  in  one  case  is 
not  to  be  regarded  as  binding  author- 
ity in  subsequent  cases  unless  the  case 
called  for  its  expression.  Griffin  v. 
Woolford,  100  Va.  473,  41  S.  E.  949. 
In  the  opinion  in  this  case  it  is  said: 
"It  is  obvious  that  the  remarks  of  the 
judges  as  to  the  residency  of  Hollo- 
way,  if  not  obiter,  were  merely  inci- 
dental, and  had  no  bearing  upon  the 
decision  of  the  case.  In  determining 
the  weight  to  be  attached  to  such  ob- 
servations, it  would  be  well  to  bear  in 
mind  the  remarks  of  Chief  Justice  Mar- 
shall, in  that  connection,  in  Marbury 
V,  Madison,  1  Cranch.  127  and  174: 
*It  is  a  maxim  not  to  be  disregarded 
that  general  expressions  in  every  opin- 


ion are  to  be  taken  in  connection  with 
the  case  in  which  those  expressions 
are  used.  If  they  go  beyond  the  case, 
they  may  be  respected,  but  ought  not 
to  control  the  judgment  in  a  subse- 
quent suit  when  the  very  point  is  pre- 
sented. The  reason  of  this  maxim  is 
obvious.  The  question  actually  before 
the  court  is  investigated  with  care  and 
considered  in  its  full  extent  Other 
principles  which  may  serve  to  illus- 
trate it  are  considered  in  their  relation 
to  the  case  decided,  but  their  possible 
bearing  on  all  other  cases  is  seldom 
completely  investigated.  The  cases  of 
Ex  parte  City  Bank,  3  How.  292,  and 
Peck  V.  Jenness,  7  How.  612,  are  illus- 
trations of  the  rule  that  any  opinion 
given  here  or  elsewhere,  can  not  be 
relied  on  as  a  binding  authority,  un- 
less the  case  called  for  its  expression. 
Its  weight  of  reason  must  depend  on 
what  it  contains.' "  Griffin  v.  Wool- 
ford,  100  Va.  473,  477.  41  S.  E.  949. 
See  also,  Clarke  v.  Figgins,  27  W.  Va. 
663,  671. 

B.   WHAT   NUMBER   OF   JUDGES 
MUST  CONCUR. 

A  prior  decision  of  the  court  of  ap- 
peals will  not  constitute  stare  decisis 
of  the  question  involved,  where  only 
four  judges  were  sitting,  two  of  whom 
concurred  only  in  the  results  and  one 
dissented.  Chesapeake,  etc.,  R.  Co.  v. 
Washington,   etc.,   R.    Co.,   99   Va.   715. 

When  only  four  judges  of  the  cor.rt 
of  appeals  are  sitting,  and  they  are 
equally  divided  in  opinion,  the  decree 
of  the  lower  court  will  be  affirmed, 
and  will  only  be  reversed  when  a  ma- 
jority concur  in  that  opinion.  Com.  r. 
Beaumarchais,  3  Call  122.  See  the  titles 
.APPEAL  AND  ERROR,  vol.  1,  p. 
537;  DIVISION  QF  OPINION,  vol. 
4,  p.  734. 

Where  in  the  absence  of  two  jus- 
tices, from  a  court  of  five,  a  case  is 
decided  on  the  written  opinion  of  two, 
and  the  concurrence  of  the  third  in 
the  result  only,  and  it  is  probable  that 
the    latter    assents    on    Other   grounds, 
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the  principle  on  which  such  written 
opinion  is  based  is  not  a  precedent 
under  the  rule  of  stare  decisis.  Whit- 
ing V.  West  Point,  88  Va.  905,  14  S. 
E.  698,  29  Am.  St.  Rep.  750,  15  L.  R. 
A.   860. 

By  reason  of  §  4,  art.  3,  constitution 
of  West  Virginia,  a  decision  is  not 
binding  authority  in  any  other  case, 
unless  concurred  in  by  at  least  three 
judges.  Bruff  v.  Thompson,  31  W.  Va. 
16,  6  S.  E.  352.  See  also,  M'Clung  v. 
Beirne,  10  Leigh  394,  402,  34  Am.  Dec. 
739. 

In  the  opinion  of  Judge  Cabell  in 
the  case  of  Rogers  v.  Marshall,  4  Leigh 
425,  it  is  said:  "I  have  been  always 
surprised  to  hear  the  case  of  Fox  v, 
Rootes  referred  to  as  authority;  at 
least,  as  to  those  points  which  received 
the  sanction  of  two  only  of  the  three 
judges  who  sat  in  the  case.  This  court 
consists  of  five  judges;  and  although 
three  of  them,  being  a  majority,  con- 
stitute a  court  competent  to  decide 
any  case  which  may  be  brought  be- 
fore it,  yet  a  point  decided  on  the  opin- 
ion of  two  only  of  the  three  judges 
so  constituting  a  court,  is  never  re- 
garded as  authority;  such  opinion  de- 
cides the  case  as  between  the  parties, 
but  does  not  settle  the  law  of  the 
land.  In  consequence  of  this  well- 
established  principle,  the  case  of  Fox 
V,  Rootes,  though  most  elaborately  and 
ably  argued  at  the  bar,  and  most 
gravely  considered  by  the  court,  was 
directed  not  to  be  reported;  and  such 
was  the  diversity  of  opinion  among 
the  judges,  the  majority  consisting  on 
some  points  of  one  set  of  judges  and 
on  others  of  another,  that  they  deter- 
mined not  even  to  deliver  their  opin- 
ions in  court,  but  simply  to  embody 
in  the  decree,  the  points,  on  which  the 
court,  or  a  majority,  were  found  to 
agree." 
C.   SUBJECT   MATTER   OF   DECI- 

SIONS. 
1.     Decisions    Establishing    Rules    of 
Property. 

When  a  decision  has  been  rendered 


by  the  supreme  court  of  Virginia,  es- 
tablishing a  rule  of  property,  which 
has  been  repeatedly  followed  in  like 
cases,  before  the  creation  of  West  Vir- 
ginia, it  will  not  be  disturbed  or  de- 
parted from  by  the  courts  of  the  latter 
state  except  for  the  most  cogent  rea- 
sons, and  upon  a  clear  manifestation 
of  error.  Wilson  v.  Perry,  29  W.  Va. 
169,  1  S.  E.  302. 

Thus  a  decision  in  Virginia,  seven- 
teen years  before  the  formation  of 
West  Virginia,  holding  that  an  insol- 
vent corporation  having  ceased  to  do 
business,  could  prefer  creditors,  and  at 
the  time  of  such  decision  a  statute  was 
in  existence  in  Virginia,  but  not  appli- 
cable to  the  case  decided,  which  denied 
to  a  mining  or  manufacturing  corpo- 
ration the  right  to  make  any  incum- 
brances preferring  a  creditor,  and  such 
statute  continued  until  1863,  after  the 
formation  of  West  Virginia,  when  it 
was  repealed  by  implication,  and  there 
has  been  no  statute  in  force  in  that 
state  for  twenty-four  years  denying 
such  right  to  a  corporation,  the  law  as 
thus  settled  in  Virginia  is  the  law  of 
West  Virginia,  and  it  can  not  be 
changed  except  by  the  legislature.  The 
decision  thus  rendered  has  become  a 
rule  governing  property,  and  it  is  not 
in  the  power  of  the  court  to  change 
it.  Pyles  V.  Riverside  Furniture  Co., 
30  W.   Va.   123,  2   S.   E.  909. 

Where  a  decision  has  been  followed 
in  other  cases,  has  been  long  acqui- 
esced in,  and  become  a  rule  of  prop- 
erty, it  is  of  binding  force,  and  should 
not  be  changed  except  by  legislative 
enactment.  But  this  rule  has  no  ap- 
plication to  a  single  decision  recently 
made  by  a  nearly  evenly  divided  court. 
Postal  Tel.  Cable  Co.  v.  Farmville, 
etc.,  R.  Co.,  96  Va.  661,  32  S.  E.  468. 
See  also,  Clarke  v.  Figgins,  27  W.  Va. 
663;  Burks  v.  Hinton,  77  Va.  1. 

The  decisions  of  the  old  general 
court,  when  they  go  to  establish  rules 
of  property,  are  authority  for  the  court 
of  appeals.  Wallace  v,  Taliaferro,  2 
Call  447. 
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In  the  case  of  Simpkins  v.  White,  43 
W.  Va.  125,  27  S.  E.  861,  it  is  said: 
"Where  it  applies  to  rights  of  property, 
it  has  stronger  claim  for  observance 
than  in  cases  of  mere  practice." 

2.  Decisions  Construing  ConstitutionaT 
Laws. 

Questions  of  the  construction  of  or- 
ganic laws,  and  the  decision  of  ques- 
tions as  to  the  constitutionality  of  stat- 
utes, are  not  affected  by  the  doctrine 
of  stare  decisis.  Burks  v.  Hinton,  77 
Va.  1.  Compare  Montague  v.  Massey, 
76  Va.   307. 

8.  Commercial  Contracts. 

"There  are  decisions,  such  as  Gel- 
peck  V,  Dubuque,  1  Wall.  205,  and 
Douglass  V.  County,  101  U.  S.  687,  ex- 
ceptional in  character,  holdinjjf  that 
where  contracts  are  made  under  judicial 
decisions,  and  on  the  faith  of  them, 
before  they  are  overruled,  their  subse- 
quent overruling,  will  not  affect  such 
antecedent  contracts.  This  doctniic 
applies  to  commercial  contracts.  An 
examination  of  the  United  States  su- 
preme court  cases  will  show  that  such 
cases  are  properly  limited  to  commer- 
cial contracts,  because  they  are  com- 
mercial contracts.  See  Justice  Brown's 
opinion  in  Travis  v.  Wade,  174  U.  S. 
508,  19  Sup.  Ct.  R.  715.  Justice  Mil- 
ler said,  in  Gelpeck  v.  Dubuque,  that 
the  whole  ipembership  of  the  United 
States  supreme  court  limited  this  ex- 
ception to  commercial  contracts,  and 
they  conceded  that  if  the  case  were 
one  involving  title  to  real  estate,  the 
matter  would  be  tested  by  the  later 
decision,  and  that  it  would  furnish  the 
true  test  of  what  the  law  always  was." 
Weston  V.  Ralston,  48  W.  Va.  170, 190, 
36  S.  E.  446. 

"This  subject  is  very  ably  and  fully 
discussed  by  Judge  Brannon  in  Weston 
V.  Ralston,  48  W.  Va.  170,  36  S.  E.  446, 
and  also  in  his  work  on  the  Fourteenth 
Amendment,  pp.  407  to  416,  inclusive. 
There  is  one  well-defined  exception  to 
the  rule  which  he  discusses  and  admits, 
and  that  is  in  cases  in  which  contracts 


have  been  made  by  parties  relying,  in 
good  faith,  upon  the  decisions  of  the 
highest  courts,  but  such  contracts,  to 
be  protected,  must  be  commercial  con- 
tracts. This  distinction  and  departure 
was  first  made  in  the  case  of  Gelpeck 
V.  Dubuque,  1  Wall.  205,  which  has 
been  followed  by  some  other  federal 
court  decisions.  A  few  instances  arc 
noticed  in  which  the  exception  to  the 
general  rule  has  been  extended  beyond 
the  principle  of  the  case  of  Gelpeck  v. 
Dubuque,  but  they  are  too  limited  in 
number  to  be  regarded  as  having  es- 
tablished such  extension  of  the  excep- 
tion to  the  rule."  Harbert  v.  Monon- 
gahela  River  R.  Co.,  50  W.  Va.  253, 
255,  40  S.  E.  377. 

D.  DECISIONS  FOUNDED  ON 
MISTAKE  OR  CONTRARY  TO 
REASONi 

The  rule  of  stare  decisis  does  not 
apply  where  the  former  decisions  have 
misunderstood  or  misapplied  the  law 
or  are  contrary  to  reason.  Simpkins 
V,  White,  43  W.  Va.  125,  27  S.  E.  361, 
362. 

IV.  Decisions  of  Appellate 
Courts. 

See  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  645. 

A.    IN  GENERAL. 

The  supreme  court  of  appeals  will 
not  take  jurisdiction  of  a  case  of  ap- 
peal, where  the  constitutional  question 
on  which  the  writ  of  error  was  awarded 
has  been  so  decided  by  such  court  as 
to  be  no  longer  a  debatable  question. 
Western  Union  Tel.  Co.  v.  Goddin.94 
Va.  513,  27  S.  E.  429. 

"In  another  case  it  is  said:  *We  are 
by  no  means  unmindful  of  the  salutary 
rule  of  stare  decisis,  but  at  the  same 
time  we  can  not  be  unmindful  of  the 
lessons  furnished  by  our  own  con- 
sciousness, as  well  as  by  judicial  his- 
tory of  the  liability  to  error  and  the 
advantages  of  review.'  (See  Pratt  r. 
Brown,  3  Wise.)  The  noted  case  of 
Davis  «/.  Turner,  4  Gratt  422,  wherein 


Stare  Decisis 


725 


wc  find  the  oft-quoted  and  truly  elo- 
quent opinions  of  a  great  judge,  to 
which  Judge  Staples  himself  pays  re- 
spect and  homage  in  the  case  of  Hilb 
V.  Peyton;  and,  following  the  example 
of  Judge  Cabell,  reviewed  and  reversed 
his  own  previously  expressed  views, 
furnishes  a  shining  precedent  for  re- 
views of  a  wrong  decision,  even  if  we 
had  ourselves  rendered  it."  Burks  w. 
Hinton,  77  Va.  1,  25. 

Where  a  decision  has  been  rendered 
in  the  state  of  Virginia  and  followed  | 
in  two  other  cases  in  Virginia  before  ' 
the    separation,    the    decisions    will    be  | 
followed  by  this  court  without  inquir-  j 
ing   into   the   grounds,   on   which    said 
decisions  are  based.     Clarke  v.  Figgins,  | 
27  W.  Va.  663.     See  also,  Montague  v.  j 
Massey,   76   Va.    307,   311;    Postal   Tel.  j 
Cable    Co.   v.   Farmville,   etc.,   R.    Co., 
96  Va.  661,  32  S.  E.  468. 

In  a  suit  on  a  note  executed  by  a 
trustee  of  real  and  personal  property, 
the  appellate  court  reversed  so  much 
of  the  decree  as  directed  payment  of 
the  debt  from  the  personal  property 
held  in  trust,  but  affirmed  that  part 
which  ordered  a  sale  of  the  crop  for 
that  purpose,  and  remanded  the  cause. 
Held,  that  the  failure  to  give  plain- 
tiff a  decree  subjecting  the  rental  of 
the  real  estate  to  payment  of  his  debt 
was  an  adjudication  against  such  right, 
which  would  be  adhered  to  on  a  second  | 
appeal  upon  a  similar  record.  Wool- 
dridge  v.  Green,  2  Va.  Dec.  461. 

A  question  raised  by  a  second  ap- 
peal in  a  case  which  was  necessarily 
involved  on  the  former  appeal  in  the 
same  case,  and  was  expressly  raised 
by  a  petition  to  rehear  the  former  de- 
cree of  the  appellate  court,  must  be 
regarded  as  res  judicata.  In  the  case 
in  judgment,  even  if  the  questions  in- 
volved were  not  concluded  by  the 
former  appeal,  the  decision  of  the 
lower  court  is  right.  Sims  v.  Tyrer, 
96  Va.  14,  30  S.  E.  443.     • 

Rule  of  Interpretation. — When  the 
principles  of  a  decree  of  the  court  of 


appeals  seem  to  be  opposed  to  its 
letter,  the  literal  interpretation  ought 
not  to  be  relied  on  as  a  binding  pre- 
cedent. Lewis  V.  Thornton,  6  Munf.  87. 
Decisions  of  United  States  Courts.^ 
As  to  the  authority  of  decisions  of 
United  States  courts  in  state  courts, 
see  the  title  UNITED  STATES. 

B.      EFFECT      UPON      LOWER 
COURTS. 

Where  a  judgment  of  the  circuit 
court  has  been  affirmed  by  this  court, 
such  judgment  can  not  be  impeached 
or  set  aside  by  a  court  of  equity,  in  a 
suit  brought  for  that  purpose,  upon 
any  ground  of  error  apparent  upon  the 
face  of  such  judgment,  or  upon  the 
record  of  the  case  in  which  it  was  ren- 
dered. Armstrong  v.  Poole,  30  W.  Va. 
666,  5  S.   E.  257. 

"The  decisions  of  the  supreme  court 
of  appeals  in  this  commonwealth,  upon 
any  question,  whether  arising  upon 
the  general  principles  of  law,  the  opera- 
tion or  construction  of  any  statute 
or  act  of  assembly,  or  of  the  constitu- 
tion of  this  commonwealth,  are  to  be 
resorted  to  by  all  other  courts,  as  ex- 
pounding, in  their  truest  sense,  the 
laws  of  the  land;  and  where  any  de- 
cision of  that  court  applies  to  a  case 
depending  before  any  other  tribunal, 
that  tribunal  is  bound  to  regulate  its 
decisions  conformably  to  those  of  the 
court  of  appeals."  Kamper  v.  Hawk- 
ins, 1  Va.  Cas.  19,  93. 

In  general,  the  judgment  of  a  supe- 
rior court,  although  in  favor  of  a  pris- 
oner, ought  to  yield  to  that  of  the  gen- 
eral court,  expressed  in  an  analogous 
case.     Com.  v.  Carver,  5  Rand.  660. 

"It  may  be  remarked,  that  the  whole 
system  of  our  judicial  polity  is  founded 
on  the  idea  that  the  inferior  tribunals 
are  bound  by  the  decisions  of  the  su- 
prCTne  appellate  tribunal.  There  should 
be  an  uniformity  of  construction  of  the 
same  law  throughout  the  state,  and 
this  can  not  be  attained,  without  giv- 
ing to  the  appellate  court  a  superin- 
tending and  controlling  influence  over 
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the  judgments  of  the  inferior  courts. 
It  is  not  denied,  that  if  the  decision  of 
the  highest  tribunal  has  been  made  by 
a  divided  court,  or  upon  a  first  impres- 
sion, or  it  becomes  doubtful  whether 
the  decisions  will  be  adhered  to,  upon 
a  reconsideration  of  it,  the  inferior 
judge,  if  he  thinks  it  erroneous,  may 
adjourn  the  question  again,  or  may 
give  a  judgment  contrary  to  it,  for  the 
purpose  of  having  it  reviewed  by  the 
supreme  tribunal.  But,  in  general,  the 
decision  ought  to  be  respected  and 
obeyed.  The  same  rule  ought  to  pre- 
vail in  criminal  as  in  civil  cases.  If  a 
construction  of  a  law  favorable  to  the 
accused,  has  been  given  by  the  gen- 
eral court,  there  can  be  no  doubt  that 
the  judge  of  the  circuit  court  ought 
not  to  disturb  it;  and  if  one  unfavora- 
ble to  him  has  been  rendered,  there 
is,  perhaps,  a  stronger  reason  why  the 
circuit  court  should  yield  its  own  opin- 
ion. In  the  former  case,  if  the  circuit 
judge  refuses  to  carry  into  effect  the 
decision  of  the  general  court,  the 
prisoner  may  except  to  his  opinion, 
and  his  judgment  may  be  reviewed,  and 
another  opportunity  will  thereby  be 
afforded  to  the  appellate  tribunal  to 
reconsider  its  own  opinion,  but  in  the 
latter  case,  if  the  former  decision  of 
the  general  court  is  disregarded,  the 
case  is  at  an  end,  because  the  com- 
monwealth's attorney  can  not  except 
to  any  opinion  of  the  court;  nor  will  a 
writ  of  error  lie  in  behalf  of  the  com- 
monwealth to  an  erroneous  judgment 
of  a  court  given  in  favor  of  a  prisoner." 
Com.  V.  Carver,  5  Rand.  660,  661. 

V.  Decisions  of  Co-Ordinate 
Coarts. 

It  is  a  principle  well  settled,  too,  in 
judicial  proceedings,  that  whatever 
may  be  the  powers  of  a  supreme  coijrt, 
in  the  exercise  of  regular  appellate  ju- 
risdiction, to  examine  the  acts  of  an 
inferior  court,  the  proceedings  of  a 
court  of  general  and  competent  juris- 
diction can  not  be  properly  impeached 


and  re-examined  collaterally  by  a  dis- 
tinct tribunal,  one  not  sitting  in  the 
exercise  of  appellate  power.  To  per- 
mit the  converse  of  this  principle  in 
practice  would  unsettle  nine-tenths  of 
the  rights  in  any  community,  and  lead 
to  infinite  confusion  and  wrong.  Ches- 
apeake, etc.,  R.  Co.  V.  Washington, 
etc.,  R.  Co.,  99  Va.  715,  720,  40  S.  E.  20. 
Decision  of  United  States  Courts — 
As  to  authority  of  decisions  of  United 
States  courts  in  state  courts,  see  the 
title  UNITED  STATES. 

VI.  Effect  of  OTerruling 
Decisions. 

An  overruled  decision  is  regarded  not 
law,  as  never  having  been  the  law,  but 
the  law  as  given  in  the  later  case  is 
regarded  as  having  been  the  law,  even 
at  the  date  of  the  erroneous  decision. 
To  this  rule  there  is  one  exception, 
that  where  there  is  a  statute,  and  a  de- 
cision giving  it  a  certain  construction, 
and  there  is  a  contract  valid  under  such 
construction,  the  later  decision  does 
not  retroact  so  as  to  invalidate  such 
contract.  Falconer  v.  Simmons,  51  W. 
Va.  172,  41  S.  E.  193. 

"My  conclusion  from  a  survey  of 
the  authorities  is,  that  the  fundamental 
rule  still  holds;  that  is,  that  when 
former  decisions  are  overruled  they 
are  considered  as  never  having  been 
the  law,  but  that  for  a  time  they  ob- 
scured the  true  and  sound  law;  but 
that  this  rule  is  subject  to  one  excep- 
tion, based  on  decisions  of  the  courts, 
that  is,  that  where  there  is  a  statute, 
and  a  decision  of  the  highest  court 
construing  it,  and  a  contract  is  made 
which  is  good  under  that  statute  so 
construed,  no  subsequent  contrary  de- 
cision can  aflFcct  such  prior  contract; 
but  there  must  be  a  statute  and  a  con- 
tract under  it,  the  statute  being  a  part 
of  the  contract;  for  a  mere  decision 
I  expressive  of  general  or  common  law 
will  not  protect  even  a  contract  valid 
under  that  common  law  tested  by  a 
prior    decision  against   the  effect  of  a 
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subsequent  change  of  decision."  Fal- 
coner V.  Simmons,  51  W.  Va.  172,  178, 
41  S.  E.  193. 

"The  first  position  taken  by  coun- 
sel for  plaintiff  in  error  on  this  ques- 
tion is,  therefore,  untenable.  Black- 
stone  says,  in  substance,  that  the  effect 
of  overruling  a  former  decision  is  not 
to  change  the  law,  or  make  a  new  law, 
but  to  declare  that  the  holding  of  such 
former  decisions  never  was  the  law. 
*But  even  in  such  cases  the  subsequent 
judges  do  not  pretend  to  make  a  new 
law,  but  to  vindicate  the  old  one  from 
misrepresentation;  for,  if  it  be  found 
that  the  former  decision  is  manifestly 
absurd   or   unjust,   it   is    declared,   not 


that  such  sentence  was  bad  law;  but 
that  it  was  not  law;  that  is,  that  it  is 
not  the  established  custom  of  the  realm» 
as  has  been  erroneously  determined/ 
1  Elk.  Com.  70."  Harbert  v,  Monon- 
gahela  River  R.  Co.,  50  W.  Va.  253, 
255,  40  S.  E.  377,  See  also,  Weston  v. 
Ralston,  48  W.  Va.  170.  36  S.  E.  446. 
The  rule  is  that,  where  one  decision 
or  a  series  of  decisions  has  been  over- 
ruled in  a  subsequent  case,  the  latest 
decision  must  be  followed  and  applied 
in  all  subsequent  cases  in  which  the 
same  question  arises.  23  Am.  &  Eng. 
Ency.  Law  20.  Harbert  v.  Mononga- 
hela  River  R.  Co.,  60  W.  Va.  253,  255, 
40  S.  E.  377. 
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CROSS  REFERENCES. 

See  the  titles  ADVERSE  POSSESSION,  vol.  1,  p.  199;  AGRICULTURE, 
vol.  1,  p.  288;  ATTORNEY  GENERAL,  vol.  2,  p.  172;  BERKELEY  SPRINGS, 
vol.  2,  p.  352;  CONFEDERATE  STATES,  vol.  3,  p.  53;  CONSTITUTIONAL 
LAW,  vol.  3,  p.  140;  ESCHEAT,  vol,  5,  p.  142;  FISH  AND  FISHERIES,  vol. 
6,  p.  142;  GOVERNOR,  vol.  6,  p.  739;  ILLEGAL  CONTRACTS,  vol.  7.  p. 
241;  JUDGMENTS  AND  DECREES,  vol.  8,  p.  161;  LACHES,  vol.  9,  pp.  107; 
MUNICIPAL  CORPORATIONS,  vol.  10,  p.  149;  OYSTERS,  vol.  10,  p.  620; 
PRISONS  AND  PRISONERS,  vol.  11,  p.  353;  PUBLIC  LANDS,  vol.  11,  p. 
418;  PUBLIC  OFFICERS,  vol.  11,  p.  461;  SCHOOLS,  ante,  p.  84;  TAXA- 
TION; UNITED  STATES;  VENDOR  AND  PURCHASER. 

As  to  adverse  possession  of  state  lands,  sec  the  title  ADVERSE  POSSES- 
SION, vol.  1,  p.  220.  As  to  appeal  from  decision  of  circuit  court  on  claim 
disallowed  by  auditor,  see  the  title  APPEAL  AND  ERROR,  vol.  1.  p.  453. 
As  to  appeal  or  writ  of  error  by  commonwealth,  see  APPEAL  AND  ERROR, 
vol.  1,  p.  473.  As  to  whether  statutes  limiting  time  in  which  an  appeal  may  be 
taken  apply  to  the  state,  see  the  title  APPEAL  AND  ERROR,  vol.  1,  p.  496. 
As  to  liability  to  bank  for  premium  on  specie  payments,  sec  the  title  BANKS 
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AND  BANKING,  vol.  2,  p.  316.  As  to  liability  of  present  state  government  for 
acts  and  contracts  of  Richmond  government,  sec  the  title  CONFEDERATE 
STATES,  vol.  3,  p.  61.  As  to  the  right  to  establish  ferries,  see  the  title  FER- 
RIES, vol.  6,  p.  27.  As  to  authority  to  punish  one  who  acts  under  a  ferry 
franchise  for  charging  excessive  fees  for  ferriage,  see  the  title  FERRIES,  vol. 
6,  p.  37.  As  to  liability  of  commonwealth  for  dereliction  of  inspector,  see  the 
title  INSPECTION,  vol.  7,  p.  700.  As  to  judgment  in  favor  of  commonwealth, 
see  the  title  JUDGMENTS  AND  DECREES,  vol.  8,  pp.  328,  359.  As  to  dock- 
eting judgment  of  the  state,  see  the  title  JUDGMENTS  AND  DECREES,  vol. 
8,  pp.  336,  346.  As  to  the  effect  of  separation  of  Virginia  and  West  Virginia 
on  lien  of  judgment,  see  the  title  JUDGMENTS  AND  DECREES,  vol.  8,  p. 
344.  As  to  constitutionality  of  stay  laws,  see  the  title  LIMITATION  OF 
ACTIONS,  vol.  9,  p.  425.  As  to  whether  limitations  run  against  the  state, 
see  the  title  LIMITATION  OF  ACTIONS,  vol.  9,  p.  375.  As  to  whether  police 
are  municipal  or  state  officers,  see  the  title  MUNICIPAL  CORPORATIONS, 
vol.  10,  p.  192.  As  to  state  bonds,  see  the  title  MUNICIPAL,  STATE  AND 
COUNTY  SECURITIES,  vol.  10,  p.  281.  As  to  suit  by  bondholders  for  mis- 
appropriation of  sinking  fund,  see  the  title  MUNICIPAL,  STATE  AND 
COUNTY  SECURITIES,  vol.  10,  p.  313.  As  to  the  right  of  the  state  in 
navigable  waters,  see  the  title  NAVIGABLE  WATERS,  vol.  10,  p.  340.  As  to 
presumption  of  payment  of  debts  due  the  state,  see  the  tit<e  PAYMENT,  vol. 
11,  p.  1.  As  to  personal  liability  of  public  officers,  see  the  title  PUBLIC  OFFI- 
CERS, vol.  11,  p.  498.  As  to  the  power  of  the  legislature  to  abolish  a  public 
office,  see  the  title  PUBLIC  OFFICERS,  vol.  11,  p.  498.  As  to  the  title  of 
the  commonwealth  to  wharves,  see  the  title  WHARVES  AND  WHARFIN- 
GERS. 


I.  Political  Status. 

A.  LAWS  BINDING. 

The  rule  in  England  that  the  king 
is  not  bound  by  a  general  law,  unless 
he  be  specially  named,  is  confined  to 
cases  where  he  might  'otherwise  be 
deprived  of  some  personal,  or  legal, 
right;  and  not  to  provisions  of  gen- 
eral law  arising  from  principles  of  pub- 
lic policy  only.  United  States  v.  Mun- 
del,  6  Call  245. 

B.  RIGHT  OF  SECESSION. 

Xo  state  of  the  federal  union  has  a 
constitutional  right  to  secede  from  it. 
Hood  V.  Maxwell,  1  W.  Va.  219.  See 
the  titles  CONSTITUTIONAL  LAW, 
vol.  3,  p.  148;  CONFEDERATE 
STATES,  vol.  3,  p.  53. 

C.  FORMATION     OF     LEGISLA- 
TIVE DISTRICTS. 

See  the  title  ELECTIONS,  vol.  5, 
p.  13. 


D.  BOUNDARIES. 

See  generally,  the  title  BOUNDA- 
RIES, vol.  2,  p.  579. 

The  true  boundary  line  between  the 
states  of  Virginia  and  Tennessee  is  a 
straight  line  beginning  on  the  top  of 
White  Top  Mountain  where  the  north- 
eastern corner  of  Tennessee  termi- 
nates, and  follows  a  due  west  course 
midway  between  Walker's  line  and 
Henderson's  line  to  the  top  of  the 
Cumberland  Mountain,  where  the 
southwestern  corner  of  Virginia  termi- 
nates. The  validity  of  this  line  is  es- 
tablished by  Virginia  v.  Tennessee,  148 
U.  S.  503.  Miller  v.  Wills,  95  Va.  337, 
28  S.  E.  337.  See  the  title  FORMER 
ADJUDICATION  OR  RES  ADJU- 
DICATA,   vol.    6,   pp.   310,   378. 

Between  Virginia  and  Ohio.— The 
question  of  the  boundary  between  the 
states  of  Virginia  and  Ohio  is  investi- 
gated in  the  case  of  Com.  v.  Garner,  3. 
Gratt.  655. 
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A  sovereign  state  owning  the  coun- 
try on  both  sides  of  a  large  navigable 
river,  grants  the  country  northwest  of 
the  river  to  another  sovereign  state. 
Is  the  grant  bounded  on  the  river  by 
the  top  of  the  bank,  or  the  edge  of  the 
water,  or  low  water  mark?  Com.  v. 
Garner,  3  Gratt.  655.  See  also,  Point 
Pleasant  Ridge  Co.  v.  Point  Pleasant, 
32  W.  Va.  328,  9  S.  E.  231;  Ravens- 
wood  V.  Fleming,  22  W.  Va.  52;  State 
V.  Plants,  25  W.  Va.  119. 

Cession  to  Federal  Government. — 
See  the  title  BOUNDARIES,  vol.  2,  p. 
592. 

County  of  Alexandria. — ^The  act  of 
the  general  assembly  passed  February 
3d,  1846,  sess.  acts,  p.  50,  the  act  of 
congress  passed  July  16th,  1846,  and 
the  act  of  assembly  passed  March  13th, 
1847,  sess.  acts,  p.  41,  restoring  to  Vir- 
ginia her  portion  of  the  District  of  Co- 
lumbia, taken  together,  produced  the 
eflFect  of  bringing  the  .county  of  Alex- 
andria again  within  the  jurisdiction  of 
this  state,  and  making  the  territory  "a 
part  of  the  state.  They  had  the  further 
effect  of  securing  to  all  persons  all 
rights  acquired  under  the  laws  there- 
tofore in  force  in  that  county,  and  of 
preserving  all  actions  there  pending; 
and  of  requiring  the  courts  of  this 
state  to  respect  all  proceedings  there- 
tofore rightly  had  in  such  actions,  and 
that  all  ulterior  proceedings  should  be 
had  according  to  the  laws  of  Vir- 
ginia. Suckley  v.  Rotchford,  12  Gratt. 
60,  68. 

Jurisdiction  of  West  Virginia. — The 
jurisdiction  of  West  Virginia  is  coex- 
tensive with  the  water  of  the  Ohio 
river  while  confined  within  its  banks. 
State  V.  Plants,  25  W.  Va.  119. 

The  state  of  West  Virginia  in  the 
proper  county  has  jurisdiction  of  of- 
fenses committed  on  a  boat,  which  is 
afloat  on  the  Ohio  river  while  confined 
within  its  banks,  whether  such  boat  is 
or  is  not  fastened  to  some  object  on 
the  bank.  Statt  v.  Plants,  25  W.  Va. 
119. 


E.  STATUS  OF  THE  DISTRICT  OF 
COLUMBIA. 

"It  may  be  said  that  the  District  of 
Columbia  is  not  a  state.  In  the  sense 
of  the  term,  as  used  by  the  constitu- 
tion, it  is  a  state.  It  is  a  political  so- 
ciety, which  is  the  meaning  of  the 
term  'state.' "  Custis  v.  Lane,  3  Munf. 
579,   582. 

n.  Oovemment. 

A.  EXECUTIVK 

See  the  titles  CONSTITUTIONAL 
LAW,  vol.  3,  p.  188;  GOVERNOR, 
vol.   6,   p.   739. 

B.  JUDICIAL, 

See  the  titles  CONSTITUTIONAL 
LAW,  vol.  3,  p.  180;  COURTS,  vol.  3. 
p.   696;   JUDGES,   vol.   8,   p.    150. 

C.  LEGISLATIVE. 

See  the  title  CONSTITUTIONAL 
LAW,  vol.  3,  p.  161. 

Each  house  of  the  general  assembly 
is  vested  with  the  power  of  making 
rules  for  its  own  government,  to  grant 
leave  of  absence,  excuse  members 
from  voting,  and  recognize  what  are 
called  pairs.  Wise  v.  Bigger,  79  Va, 
269. 

Privilege  of  Member  of  Assembly.— 
See  also,  the  titles  PRIVILEGE,  vol. 
11,  p.  374;  SERVICE  OF  PROCESS, 
ante,  p.  209. 

A  member  of  assembly  may  waive 
his  privilege,  and  let  the  cause  proceed 
to  trial.    Johnson  v.  Johnson,  4  Call  38. 

The  trials  of  civil,  criminal  and 
chancery  suits  are  all  included  within 
the  inhibition  of  §  5,  ch.  12,  W.  Va. 
Code,  which  provides  that  "Any  suit 
may  be  commenced  and  prosecuted 
against  a  member  of  the  legislature,  if 
his  person  be  not  taken  into  custody 
or  imprisoned.  But  no  trial  shall  be 
had  or  judgment  rendered  in  any  such 
suit,  nor  shall  any  execution  or  at- 
tachment be  levied  upon  the  property 
of  such  member  during  the  sessions  of 
the  legislature  and  for  one  day  for 
every  twenty  miles  he  is  necessarily 
compelled   to   travel   in   going  to  and 
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returning  from  such  session."  Pit- 
tinger  v.  Marshall,  50  W.  Va.  229,  232, 
40  S.  E.  342. 

D.  REMOVAL  OF  SEAT  OF  GOV- 
ERNMENT. 

The  act  of  the  legislature  passed  on 
the  20th  of  February,  1875,  to  remove 
the  seat  of  government  temporarily  to 
Wheeling  is  constitutional  and  valid. 
Slack  V.  Jacob,  8  W.  Va.  612. 

JE.  EFFECT  OF  SEPARATION  OF 
VIRGINIA  AND  WEST  VIR- 
GINIA. 

See  post,  "Debts  Due  before  Di- 
vision," VI,  B.  See  also,  the  title 
JUDGMENTS  AND  DECREES,  vol. 
8,  p.  344. 

The  acts  of  an  executor  done  in 
the  county  of  Greenbrier,  during  the 
late  war  between  the  government  of 
the  United  States,  and  the  confederate 
states,  while  the  said  counties  of  Bed- 
ford and  Greenbrier  were  under  and 
subject  to  the  jurisdiction,  authority 
and  control  of  the  government  of  Vir- 
ginia, at  Richmond,  under  and  in  ac- 
•cordance  with  the  law  of  Virginia  then 
in  force,  are  ordinarily  good  and  valid, 
■although  the  will  was  not  admitted  to 
probate  in  the  county  of  Greenbrier, 
and  the  executor  had  not  qualified  and 
given  bond  as  executor  of  said  will  in 
the  county  of  Greenbrier,  or  in  this 
state.  Smith  v.  Henning,  10  W.  Va, 
.596,  599. 

As  to  necessity  for  reappointment 
of  commissioners  after  formation  of 
West  Virginia,  see  the  title  JUDICIAL 
SALES  AND  RENTINGS,  vol.  8,  p. 
€99. 

F.  ELECTIONS. 

See  the  title  ELECTIONS,  vol.  5, 
p.  1. 

G.  OFFICERS. 
1.  Auditor. 

See  post,  "Suits  by  the  State,"  VII; 
"Auditor,"  VIII,   F,  3. 

The  act,  Va.  Code,  1873,  ch.  42,  § 
22,  in  relation  to  the  public  debt,  is  not 
repealed.    The  court  says:    "We  are  of 


opinion  therefore  that  the  twenty-se- 
cond section  of  chapter  42  of  the  Code 
of  1873,  is  not  repealed,  but  is  still  in 
force;  and  that  the  same  was  properly 
referred  to  by  the  second  auditor  as  an 
authority  for  his  action  in  relation  to 
the  sinking  fund.  That  section  not 
only  authorizes  but  requires  the  second 
auditor  to  keep  an  account  of  the 
transactions  of  the  sinking  fund  with 
the  treasury,  and  also  to  report  the 
same  to  each  session  of  the  legisla- 
ture." Coleman  v.  Com.,  25  Gratt.  865, 
885,  18  Am.  Rep.  711. 

Authority  to  Issue  Warrant — By  the 
general  law  prescribing  the  duties  of 
the  auditor,  he  is  not  authorized  to  is- 
sue a  warrant  for  any  claim,  not  aris- 
ing under  some  law  or  resolution  of 
the  general  assembly;  and,  therefore,  a 
claim  under  the  act  of  January  8,  1814, 
for  the  passage  of  troops  over  a  toll 
bridge,  who  were  in  the  service  of  the 
commonwealth,  but  not  taken  into  the 
service  of  the  state  by  any  law  or  res- 
olution, can  not  be  sanctioned  by  the 
auditor,  but  the  redress  of  the  claimant 
is  by  application  to  the  legislature. 
Com.  V,  Pierce,  4  Rand.  432. 

Liability. — Where  certain  railroad 
tax  tickets  are  placed  by  the  auditor 
of  public  accounts  in  the  hands  of  a 
county  treasurer,  who  collects  and  pays 
the  taxes  into  the  state  treasury,  and 
whose  compensation  prescribed  by 
statute  (acts,  1878-79,  ch.  60,  §  30,  p. 
328),  for  this  service,  is  only  two  and 
one-half  per  centum,  but  the  auditor 
pays  him  twenty  per  centum;  held,  the 
auditor  is  liable  to  an  action  for  the 
excess.  Allen  v.  Com.,  83  Va.  94,  1 
S.  E.  607. 

Warrant  Book  as  Evidence. — The 
warrant  book  of  the  sinking  fund,  kept 
by  the  second  auditor  in  his  office,  of 
the  transactions  of  the  commissioners 
of  the  sinking  fund  of  the  state,  is  a 
public  record,  and  is  of  itself  evidence 
of  what  it  contains,  to  be  considered 
with  the  other  evidence  in  the  case. 
Coleman  v.  Com.,  25  Gratt.  865,  866, 
18  Am.  Rep.  71L 
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Legislative  Review.— "The  record  in 
this  case  shows  that  the  salary  for  the 
period  controverted  was  actually  set- 
tled and  paid  by  the  auditor,  who  is 
the  proper  officer  to  settle  and  adjust 
all  claims  against  the  state.  And 
being  so  settled  and  paid  the  state  is 
concluded  by  the  act  of  her  officer.  11 
Leigh  334.  And  being  so  settled  and 
paid,  could  only  be  judicially  reviewed 
by  a  court  of  competent  jurisdiction, 
and  not  by  the  legislature.  Const, 
West  Virginia,  art.  1,  §  4."  Boyers  v. 
Crane,  1  W.  Va.  176,  179. 
9.  Secretary  of  State. 

The  secretaiy  of  state  can  not  sell 
the  books  of  the  state  on  credit,  and 
if  he  does  he  is  accountable  for  their 
proceeds  as  if  sold  for  cash.  But  he  is 
not  responsible  for  those  books  de- 
posited in  lots,  with  booksellers  for 
sale  on  commission,  unless  he  receives 
the  money  or  is  chargeable  with  negli- 
gence in  some  way  respecting  them. 
State  V.  Chilton,  49  W.  Va.  453,  39  S. 
E.  612. 

A  practice  for  some  time  prevalent 
in  the  office  of  the  secretary  of  state  of 
selling  state  books  on  credit  gives  no 
warrant  for  such  credit  sales.  State 
V.  Chilton,  45  W.  Va.  453,  39  S.  E.  612. 
3.  Treasurer. 

a.  Bond. 

Necessity. — ^The  statute  of  1792  au- 
thorized the  executive  to  demand  an- 
nual bonds  of  the  treasurer.  Baker  v. 
Preston.    Gilmer   235. 

Liability  of  Sureties.— The  official 
sureties  of  the  treasurer  of  the  com- 
monwealth are  responsible  for  all 
moneys,  or  other  things  received  by 
him  into  the  treasury,  by  virtue  of  his 
office,  and  not  properly  accounted  for; 
though  such  moneys,  or  other  things, 
have  not  been  audited  by  the  auditor; 
and  the  auditor  has  given  no  warrant 
or  certificate  authorizing  the  treasurer 
to  receive  the  same.  Wilson  v.  Bur- 
foot,   2   Gratt.   134. 

b.  Receipt    o{    Things    Other    than 
Money. 

The  statute,  2  Rev.  Code,  ch.  174,  § 


14,  p.  4,  which  provides  that  it  shall 
not  be  lawful  for  the  treasurer  to  pay 
or  receive  any  money  on  account  of 
the  public,  but  on  warrant  or  certifi- 
cate of  the  auditor,  does  not  apply  to 
the  receipt  of  other  things  than  money. 
Wilson  V.   Burfoot,   2   Gratt.   134. 

c.  Disbursements. 

Where  the  treasurer  has  received 
money,  and  made  disbursements  on 
account  of  a  particular  fund,  in  the 
same  year,  the  disbursements  will  be 
applied  as'  credits  upon  the  receipts  of 
that  year.  But  when  he  had  made 
disbursements  in  a  year  in  which  he 
has  received  no  money  on  account  of 
the  fund,  in  the  absence  of  any  in- 
structions by  him  as  to  the  applica- 
tion of  these  disbursements,  they  will 
be  applied  as  credits  to  the  moneys 
first  received  by  him,  and  not  prop- 
erly accounted  for.  Wilson  v.  Burfoot,, 
a  Gratt.  154.  See  post,  "State  Prop- 
erty,"   III. 

The  treasurer  has  a  right  to  apply 
the  money  turned  over  to  him  by  his 
predecessor,  to  the  extinguishment  of 
any  balance  due  by  such  predecessor, 
in  consequence  of  his  not  crediting  the 
commonwealth  with  the  same  money 
on  the  treasury  books;  it  being  a  pay- 
ment by  the  preceding  to  the  succeed- 
ing treasurer.  Baker  v.  Preston,  Gil- 
mer 235. 

Moneys  deposited  in  bank  by  the 
treasurer  in  1818  without  being  audited, 
will  be  considered  as  part  of  a  larger 
sum  turned  over  to  his  successor  in 
office  in  1819,  nothing  appearing  to  the 
contrary.  Baker  v,  Preston,  Gilmer 
235. 

d.  Treasurer's   Books   and   Certificate 
as  Evidence. 

The  books  kept  by  the  treasurer,  are 
conclusive  evidence  of  the  balance  ac- 
tually in  the  treasury  at  any  given 
time,  both  against  the  treasurer,  and 
his  sureties,  without  being  pleaded  as 
an  estoppel,  so  as  to  charge  them  with 
balances  carried  forward  from  year  to 
year,  as  if  those  balances  were  actually 
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on    hand.      Baker   v,    Preston,    Gilmer 
235. 

Upon  general  principles,  and  with- 
out reference  to  any  particular  statute, 
the  certificate  of  the  auditor  of  a  fact 
appearing  from  the  books  under  his 
control,  and  upon  whom  the  law  im- 
poses the  duty  of  examining  such 
books,  and  giving  a  certificate  of  the 
facts  thereby  appearing,  as  a  guide  for 
other  officers  in  the  performance  of 
duties  imposed  on  them,  would  be 
competent  as  evidence  of  such  fact. 
Ushers  v.  Pride,  15  Gratt.  190;  Baker 
V.  Preston,  Gilmer  235. 

4.   Board  of  Public  Works. 

The  act  passed  by  the  legislature  of 
West  Virginia  on  the  14th  day  of  Jan- 
uary, 1873,  entitled  "An  act  amending 
and  re-enacting  §  1  of  ch.  56  of  the  Code 
of  West  Virginia,  concerning  the  Board 
of  Public  Works,"  is  not  repugnant 
to  the  4th  section  of  article  the  7th  of 
the  constitution  of  the  state  of  West 
Virginia.  And  the  part  or  parts  of  the 
act  of  the  legislature  passed  on  the  1st 
day  of  April,  1873,  entitled  "An  act  to 
amend  and  re-enact  §§  2,  6,  7,  14  and 
19,  ch.  163,  of  the  Code  of  West  Vir- 
ginia," which  are  directly  involved  in  or 
apply  to  this  case,  is  and  are  not  repug- 
nant to  said  4th  section  of  said  article 
7  of  the  constitution  of  the  state  of 
West  Virginia.  Bridges  v.  Shallcross, 
6  W.  Va.  562. 

The  said  act  of  the  legislature  of 
the  14th  day  of  January,  1873,  does  not 
in  fact,  or  effect,  operate  an  appoint- 
ment of  the  governor,  and  the  other 
executive  officers  therein  referred  to,  to 
a  different  office  or  to  different  offices, 
"but  substantially  prescribes  the  duties 
and  powers  of  the  governor  and  said 
other  executive  officers,  to  be  by  them 
exercised  and  performed  as  constitu- 
tional officers  of  the  executive  depart- 
ment of  the  governor  to  which  they 
were  or  may  be  elected.  In  other 
words,  said  act  in  substance  and  effect 
simply  annexed  to  the  offices  of  gov- 
ernor, and  the  other  executive  offices 


therein     named,     powers   and     duties. 
Bridges  v.  Shallcross,  6  W.  Va.  562. 

The  said  act  of  the  legislature  of  the 
state  of  West  Virginia  passed  on  the 
said  14th  day  of  January,  entitled,  "An 
act  amending,  and  re-enacting  §  1  of 
ch.  56  of  the  Code  of  West  Virginia 
concerning  the  board  of  public  works" 
and  enacting  that  said  section  be 
amended,  and  re-enacted  so  as  to  read  as 
follows:  "The  governor,  auditor,  treas- 
urer, superintendent  of  free  schools, 
and  attorney  general,  shall  be  and  con- 
tinue a  corporation  under  the  style  of 
the  'Board  of  Public  Works;'"  is  not 
repugnant  to  the  constitution  of  said 
state,  but  is  valid,  and  binding.  Bridges 
V.  Shallcross,  6  W.  Va.  562. 
5.  Compensation. 

Under  the  act  of  1863  the  salary  of 
the  governor,  secretary  of  state,  au- 
ditor and  treasurer,  commenced  on  the 
4th  of  March,  1863.  Boyers  v.  Crane, 
1  W.  Va.  176. 

Register  of  the  Land  Office. — The 
Code  of  1887  was  adopted  as  one  act, 
and  all  of  its  parts  took  effect  at  the 
same  time.  The  various  sections  are 
to  be  construed  together  as  one  act. 
If  harmonious,  the  acts  from  which 
the  sections  were  taken  can  not  be  re- 
sorted to  to  discover  errors  in  the  re- 
vision. If  there  is  a  lack  of  harmony 
between  the  various  sections,  or  their 
meaning  is  not  clear,  the  original  stat- 
utes revised  may  be  looked  to  in  or- 
der to  ascertain  the  latest  expression 
of  legislative  intent.  Applying  this 
rule  to  §§  183  and  1908  of  the  Code, 
the  register  of  the  .land  office  is  en- 
titled to  a  salary  of  $1,500  a  year,  and 
no  more,  for  the  discharge  of  the 
duties  of  that  office  and  the  offices  of 
superintendent  of  public  buildings,  and 
of  weights  and  measures.  Gaines  v, 
Marye,  94  Va.  225,  26  S.  E.  511. 

III.  State  Property. 

See   the   titles    DEDICATION,   vol. 

4,  p.  350;  EMINENT  DOMAIN,  vol. 

5,  p.  66;  PUBLIC  LANDS,  vol.  11,  p. 
418. 


734 


State 


A.  SINKING  FUND. 

"The  sinking  fund  is  judicially  known 
to  the  court,  as  we  have  already  seen, 
to  be  a  public  fund  owned  wholly  by 
the  state,  and  managed  wholly  by  pub- 
lic officers  of  the  state."  Coleman  v. 
Com.,  25  Gratt.  865,  882,  18  Am.  Rep. 
711. 

B.  DISBURSEMENT   OF   PUBLIC 
MONEY. 

See  ante,  "Disbursements,"  II,  G, 
3,  c. 

Under  the  act  of  the  legislature  rel- 
ative to  the  appointment  and  duties 
of  the    janitor,    passed     in     February, 

1872,  and  the  act  making  ap|iropriations 
of  public  money,  passed  in   February, 

1873,  the  charges  pertaining  to  the  capi- 
tol  buildings,  mentioned  in  §§  31,  32 
and  33,  of  the  latter  net,  including  the 
charge  for  insuring  the  capitol  build- 
ing, are  not  payable  on  the  order  of 
the  governor,  but  only  on'  that  of  the 
janitor.  Shields  v.  Bennett,  8  W.  Va, 
74,  76. 

The  governor's  order  does  not  bind 
or  authorize  the  auditor  to  issue  his 
warrant  for  the  payment  of  these 
charges.  Shields  v.  Bennett,  8  W.  Va. 
74,  76. 

No  money  of  the  state  can  be  paid 
except  by  check  drawn  by  the  treas- 
urer upon  the  warrant  .of  o..e  of  the 
auditors.  Code,  1873,  ch.  43,  §  7.  Tay- 
lor V.  Williams,  78  Va.  422. 

IV.  Contracts. 

A.  IN  GENERAL. 

"A  contract  with  the  state  is  with- 
out legal  sanction,  as  it  can  not  be 
enforced  by  judicial  action.  The  only 
remedy  is  appeal  to  the  officers  charged 
with  its  execution,  and,  when  ex- 
ecuted, to  the  legislature  for  pay." 
Miller  v.  State  Board  of  Agriculture, 
46  W.   Va.   192,  32   S.   E.   1007,   1009. 

B.  CONTRACTS     BY     STATE 
BOARDS. 

Where  a  state  board  is  authorized 
to  cause  the  execution  of  a  work,  and 
makes   a   contract   therefor,   such   con- 


tract is  binding  on  the  state.  The 
rights  of  the  contracting  parties  under 
it  afe  the  same  as  in  other  cases  of 
the  like  kind,  and  the  measure  of  dam- 
ages for  the  breach  of  such  contract 
is  regulated  by  the  settled  rule  on  the 
subject,  viz.,  that  the  plaintiff  should 
have  a  fair  compensation  for  all  labor 
done,  materials  furnished  and  expenses 
incurred,  together  with  such  profits  as 
he  was  likely  to  have  realized  as  the 
direct  and  immediate  fruits  of  the  con- 
tract, had  it  been  fulfilled.  Kendall 
Bank  Note  Co.  f,  Commissioners,  79 
Va.  563. 

Plaintiff  is  entitled  to  prospective 
profits  when  prevented  from  going  on 
with  the  work  by  being  ordered  by  the 
other  party  to  desist,  or  by  the  lat- 
ter*s  omission  to  perform  some  condi- 
tion precedent  to  its  further  prosecu- 
tion. Kendall  Bank  Note  Co.  v.  Com- 
missioners, 79  Va.  563. 

K.  was  the  agent  of  the  board  of 
public  works  of  Virginia  in  construct- 
ing the  railroad  and  Blue  Ridge  tun- 
nel; the  board  to  pay  for  work  and 
materials,  and  K.  to  receive  a  com- 
mission on  the  cost  for  his  compensa- 
tion. The  board  provided  the  money 
to  pay  for  the  work  by  a  sale  of  state 
bonds;  and  these  bonds  having  fallen 
below  par,  there  was  a  deficiency  of 
funds  to  pay  the  expenses,  and  K.  ad- 
vanced his  own  funds  to  meet  these 
expenses;  he  claiming  that  the  board 
of  public  works  had  agreed  to  repay 
to  him  the  advances  he  might  make. 
In  an  action  by  K.  against  the  said 
board,  held,  if  there  was  an  express 
or  implied  contract  between  K.  and 
the  said  board,  that  K.  should  be  paid 
for  his  advancements  to  carry  on  the 
work,  he  is  entitled  to  recover  in  this 
action.  Kelly  v.  Board  of  Public 
Works,  75   Va.   263. 

If  these  advances  were  made  by  K. 
with  the  knowledge  of  the  board,  with- 
out objection  on  their  part,  and  were 
applied  so  as  to  continue  the  work, 
which  the  board  regarded  as  important 
to    preserve   valuable    property   of  the 
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state  from  loss,  and  the  successful 
prosecution  of  the  work,  a  contract  on 
the  part  of  the  board  to  refund  the 
money  to  K.  for  the  advances  so  made 
by  him  may  thereby  be  implied,  unless 
it  be  shown  that  K.  agreed  to  receive 
the  state  bonds  at  their  par  value  in 
payment  of  the  cost  of  the  work  pro 
tanto.  Kelly  v.  Board  of  Public  Works, 
75  Va,  263. 

The  right  of  the  plaintiff  to  recover 
in  this  action  is  not  affected  by  .the 
question,  whether  the  sale  of  said 
bonds  under  ♦'le  direction  of  the  board 
of  public  works  was  with  or  without 
authority  of  law,  or  in  violation  of  law 
or  not.  Kelly  v.  Board  of  Public 
Works,  75   Va.  263,  264. 

Declaration  of  members  of  the  board 
made  whilst  the  work  was  being  car- 
ried on  and  the  transactions  took  place 
which  are  the  foundation  of  the  plain- 
tiff's claim,  were  competent  evidence 
for  the  plaintiff  as  tending  to  show 
that  the  advances  made  by  K.  from 
his  own  private  means  were  made  with 
the  knowledge  and  approval  and  sanc- 
tion of  the  board.  Kelly  v.  Board  of 
Public  Works,  75  Va.  263,  264. 

K.  was  a  competent  witness  to  prove 
his  arrangement  with  the  board,  al- 
though two  of  its  then  members  are 
dead.  In  a  suit  against  a  corporation, 
the  plaintiff  can  not  be  disqualified  as 
a  witness  by  the  exceptions  made,  in 
§  22  of  ch.  172,  Code  of  1873.  Kelly  v. 
Board  of  Public  Works,  75  Va.  263. 
264. 

The  contract  made  on  the  27th  of 
February,  1867,  by  the  board  of  public 
works  with  B.  T.  Johnson,  N.  Poe  and 
J.  P.  Poe,  for  prosecuting  the  claims 
of  the  state  of  Virginia  against  the 
Chesapeake  and  Ohio  canal  company, 
was  authorized  by  the  resolution  of 
the  general  assembly  of  February  26, 
1867;  and  a  full  and  final  and  honest 
settlement  of  all  the  matters  involved 
in  the  contract  having  been  made  by 
the  board  and  Johnson,  etc.,  the  same 
is  conclusive  upon  the  state.  Com.  v. 
Johnson,  33   Gratt.  294. 


C.  RATIFICATION. 

A  county  court,  empowered  by  act 
of  assembly  in  1784,  to  select  a  place 
on  which  to  establish  an  inspection  of 
hemp  and  hemp  warehouses,  and  if 
the  proprietor  of  the  ground  will  not 
erect  the  warehouses,  to  cause  them 
to  be  erected  at  public  expense,  but 
not  empowered  by  the  law  to  purchase 
the  ground  itself  for  the  common- 
wealth, contracts  with  the  proprietor 
to  purchase  the  ground  itself,  and  or- 
ders payment  of  the  purchase  money 
thereof  out  of  the  treasury,  and  the 
same  is  paid  to  the  proprietor  accord- 
ingly; the  commonwealth  holds  the 
ground  till  1797,  when  the  inspection 
is  discontinued,  and  thenceforth  till 
1816,  when  an  act  of  assembly  is 
passed,  claiming  this  ground  as  the 
property  of  the  state,  putting  it  under 
care  of  the  executive,  and  directing 
it  to  be  sold.  Held,  that  the  actual 
holding  possession  under  the  contract 
of  the  county  court,  and  the  assertion 
of  the  right  of  property  by  the  act  of 
1816,  are  a  ratification  of  the  contract  • 
made  for  the  purchase  of  the  ground 
by  the  county  court,  and  a  sanction  of 
the  contract.  Young  t/.  Gooch,  2 
Leigh  596. 

V.  Liabilities. 

A.    FOR  ACTS  OF  PUBLIC  OFFI- 
CERS. 

See  also,  generally,  the  title  PUB- 
LIC OFFICERS,  vol.   11,  p.  461. 

"The  state  is  not  bound  by  the  act:i 
of  its  officers  in  excess  of  their  powers, 
and  every  person  dealing  with  an  of- 
ficer must,  at  his  peril,  ascertain  the 
extent  of  such  powers.  Throop,  Pub. 
Off.,  §  551;  Story,  Ag.,  §  307a;  Mechem, 
Pub.  Off.,  §  512."  Totten  v.  Nighbert» 
41   W.   Va.   800,  24   S.    E.   627. 

The  state  is  not  bound  by  the  un- 
authorized or  illegal  acts  of  its  offi- 
cers, nor  can  its  title  to  a  tract  of  land 
be  transferred,  divested,  or  affected, 
in  any  manner  or  to  any  extent,  by 
such  unauthorized  or  illegal  acts;  and 
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all  persons  who  deal  with  such  offi- 
cers do  so  at  their  peril,  in  all  matters 
wherein  such  officers  exceed  their 
legitimate  powers.  Totten  v.  Nigh- 
bert,  41  W.  Va.  800,  24  S.  E.  627. 

A  state  is  not  bound  by  the  unau- 
thorized acts  of  public  officers.  Their 
misconduct  is  no  estoppel  against  the 
state.  State  v,  Chilton,  49  W.  Va.  453, 
39   S.    E.   612. 

The  state  is  concluded  by  the  acts 
of  her  officers,  which  are  within  the 
scope  of  their  authority;  and  the  le- 
gality of  their  acts  is  the  subject  of 
judicial  inquiry,  and  not  of  legislative 
enactment.  Boyers  v.  Crane,  1  W.  Va. 
176. 

Misfeasance. — ^The  state  is*  not  liable 
for  the  misfeasance  of  its  officers. 
Brown  v.  Guyandotte,  34  W.  Va.  299, 
12  S.  E.  707;  Mendel  v.  Wheeling,  28 
W.  Va.  233,  245;  Thomas  v.  Grafton, 
34  W.   Va.   282,   12  S.   E.   478. 

B.  LOSS  OP  MILITARY  CERTIFI- 

CATE. 

The  owner  of  a  military  certificate 
leaves  it  in  the  auditor's  office  for  the 
purpose  of  having  a  warrant  for  the 
interest  made  out;  and  it  is  lost. 
Quaere,  whether  the  state,  or  the  au- 
ditor, or  either,  is  liable  to  make  satis- 
faction for  it.  But  if  either  is  liable, 
the  assignment  of  the  certificate  to  the 
plaintiflF  ought  to  be  proved.  Johnson 
V.  Pendleton,  5  Call  128.  See  also,  the 
title  TROVER  AND  CONVERSION. 

C.  INTEREST  ON  CLAIMS. 

A  claim  against  the  commonwealth 
is  presented  to  the  auditor,  which 
though  just  is  yet  doubtful,  and  there- 
fore the  auditor  disallows  it;  and  an 
appeal  is  taken  from  the  auditor  to  a 
court  of  justice,  which  adjudges  the 
claim  against  the  commonwealth.  Held, 
in  such  case,  the  court  ought  not  to 
allow  interest.  Auditor  v.  Dugger,  3 
Leigh   241. 

Whether,  in  any  case  of  a  claim  ad- 
judged against  the  commonwealth,  in- 
terest should  be  given?  Auditor  v, 
Dugger,  3  Leigh  241. 


VL  State  Debts. 

A.  IN  GENERAL. 

An  act  of  assembly  authorizing  the 
auditor  to  issue  warrants  in  favor  of 
a  creditor  of  the  commonwealth  on 
any  particular  fund  will  not  stop  the 
interest  accruing  on  the  debt,  unless  it 
appears  that  the  fund  was  sufficient  at 
the  time  for  its  payment.  Com.  v, 
Newton,  1  Hen.  &  M.  90. 

Where  specie  was  lent  to  the  colony 
of  Virginia  before  the  war,  a  certifi- 
cate issued  during  the  paper  money 
times,  for  interest  upon  it,  ought  to 
be  reduced  according  to  the  scale  of 
depreciation,  and  to  be  considered  as 
a  payment  of  its  nominal  amount. 
Com.  V.  Newton,  1  Hen.  &  M.  90. 

The  commonwealth  is  not  respon- 
sible for  the  nominal  amount  of  money 
paid  into  the  loan  office  in  discharge 
of  British  debts;  but  only  for  its  value 
according  to  the  scale  of  depreciation. 
Com.  V.  Walker,  1   Hen.  &  M.  144. 

The  scale,  in  such  cases,  is  to  be  ap- 
plied at  the  time  of  the  payments;  not 
at  the  date  of  the  governor's  receipt 
for  the  certificates  of  those  payments. 
Com.  V.  Walker,  1  Hen.  &  M.  144. 

B.  DEBTS     DUE     BEFORE     DI- 
VISION. 

The  present  state  of  Virginia  is 
bound  to  the  creditors  of  the  state  for 
debts  due  before  the  division  for  the 
whole  of  their  debts.  And  West  Vir- 
ginia is  equally  bound  for  them.  Hig- 
ginbotham  v.  Com.,  25  Gratt.  627.  See 
the  title  MUNICIPAL,  STATE  AND 
COUNTY  SECURITIES,  vol.  10,  p 
314. 

C.  STATE  BONDS. 

See  the  title  MUNICIPAL.  STATE 
AND  COUNTY  SECURITIES,  vol. 
10,  p.  281. 

VII.  Suits  by  the  State. 

A.   VENUE. 

Except  in  cases  where  it  is  other- 
wise specially  provided,  the  common- 
wealth may  prosecute  her  suits  in  any 
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of  the  courts  in  which  other  parties 
may  prosecute  suits  of  like  character. 
Com.  V.   Ford,  29   Gratt.   683. 

B.  SUITS  TO  SET  ASIDE  FRAUDU- 

LENT   AND   VOLUNTARY 
CONVEYANCES. 

See  also,  the  title  FRAUDULENT 
AND  VOLUNTARY  CONVEY- 
ANCES,  vol.  6,  pp.  560,  637,  641. 

In  a  suit  by  the  state  of  West  Vir- 
ginia to  set  aside  a  fraudulent  convey- 
ance made  by  its  judgment  debtor,  it 
is  unnecessary  to  ascertain  the  liens 
existing  upon  the  land  before  making 
a  distribution  of  the  proceeds  of  a  sale 
of  land  made  therein,  and  the  party 
filing  the  bill  and  setting  aside  the  con« 
veyance  is  entitled  to  be  first  satisfied 
out  of  such  proceeds,  unless  there  are 
prior  liens.  State  v.  Bowen,  38  W. 
Va.  91,  18  S.  E.  375. 

In  such  a  suit  the  state  stands  upon 
the  same  footing  with  any  other  cred- 
itor, as  to  enforcing  its  lien  in  equity 
against  the  land  of  a  fraudulent  srran- 
tee.  State  v.  Bowen,  38  W.  Va.  91, 
18  S.   E.  375. 

C.  RIGHT      TO      PROCEED 
AGAINST  CORPORATION. 

The  commonwealth  being  a  stock- 
Tiolder  in  a  corporate  company,  and 
partner  with  individual  stockholders,  is 
no  reason  why  she  should  not,  in  her 
sovereign  capacity,  proceed  by  way  of 
information  in  nature  of  a  writ  of  quo 
warranto,  against  the  corporation  for 
the  purpose  either  of  destroying  its 
charter,  or  depriving  it  of  any  of  its 
franchises.  Com.  v.  James  River  Co., 
2  Va.  Cas.  190. 

Where  the  commonwealth  proceeds 
"by  information  in  nature  of  a  quo 
warranto  against  a  corporation,  the 
superior  court  of  law  in  which  the 
president  and  directors  of  the  corpora- 
tion reside  has  jurisdiction  to  grant  the 
rule,  and  try  the  cause,  although  the 
acts  of  violation  of  duty  which  are  the 
grounds  of  the  proceeding  may  have 
been  committed  sparsim  in  other  coun- 


tries.    Com.  V.  James  River  Co.,  2  Vau 
Cas.  190. 

D.  TRESPASS. 

Sec  the  title  TRESPASS. 

E.  REMEDY  BY  MOTION. 

Whether  under  the  provision  of  the 
statute  2  Rev.  Code,  ch.  189,  §  4,  the 
summary  remedy  by  motion  lies  for 
the  commonwealth,  on  any  bond  but 
such  as  are  required  and  taken  for  the 
benefit  or  security  of  the  common- 
wealth exclusively?  Auditor  v.  Dry- 
den,  3  Leigh  703. 

F.  SUIT  TO  RECOVER  FEE  PAID 
TO  ATTORNEY  GENERAL. 

The  commonwealth  may  recover  by 
an  action  from  the  attorney  general, 
fees  paid  him  by  the  auditor  under  mis- 
take that  he  was  entitled  thereto  as 
part  of  his  compensation.  Com.  v. 
Field,  84  Va.  26,  3  S,  E.  882. 

G.  SUIT  AGAINST  COLLECTOR. 

A  judgment  in  the  name  of  the  com- 
monwealth, for  W.,  treasurer  of  C. 
county,  founded  on  a  notice  in  the 
name  of  the  commonwealth  proceed- 
ing by  W.,  late  treasurer  of  C,  against 
F.,  the  collector  of  township  M.,  and 
his  sureties  upon  his  official  bond,  is  a 
judgment  in  favor  of  the  common- 
-vrealth.     Com.  v.  Ford.  29  Gr-att.  683. 

On  such  a  judgment  the  common- 
wealth at  the  relation  of  T.,  auditor  of 
accounts,  may  maintain  a  suit  against 
F.  and  his  sureties.  Com.  v.  Ford,  29 
Gratt.   683. 

The  property  of  the  sureties  being 
covered  by  their  homestead  eyemption 
deeds,  the  commonwealth  may  go  into 
equity  to  enforce  her  judgment  against 
them.     Com.  v.  Ford,  29  Gratt:  683. 

H.    SUIT  BY  STATE  IN  COURTS 
OF  FOREIGN  STATE. 

The  rights  and  immunities  of  a 
sovereign  state  belong  to  her  within 
her  own  jurisdiction  and  territory;  and, 
when  she  becomes  a  suitor  in  the  courts 
of  a  foreign  state,  she  is  treated  as  a 
foreign    private   corporation.     Western 
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Lunatic  Asylum  v.   Miller,  29  W.  Va. 
326,  1  S.  E.  740. 

I.   APPEAL. 

The  comtnissioner  of  school  lands  is 
neither  a  necessary  nor  proper  party 
to  a  chancery  suit  brought  in  the  name 
of  the  state  of  West  Virginia,  under  § 
6,  ch.  24,  acts,  1893,  and  therefore  he 
is  not  entitled  to  appeal  from  the  de- 
crees of  the  circuit  court  in  such  suit 
Lawson  v.  Hart,  40  W.  Va.  52,  20  S.  E. 
819. 

VIIL  Suits  against  State. 

A.    NECESSITY  FOR  CONSENT. 

No  one  can  sue  the  state  except  by 
her  consent  and  as  provided  by  law. 
Cornwall  v.  Com.,  82  Va.  644;  Com.  v. 
Weller,  82  Va.  721,  1  S.  E.  102;  Cora. 
V.  Booker,  82  Va.  964,  7  S.  E.  381; 
Dunnington  v.  Ford,  80  Va.  177;  Miller 
V.  State  Board  of  Agriculture,  46  W. 
Va.  192,  a2  S.   E.   1007,  1008. 

It  is  an  established  principle  that  a 
sovereign  can  not  be  sued  in  its  own 
courts,  or  in  any  other  without  its  per- 
mission. This  principle  applies  to 
states  of  the  union  (except  as  to  con- 
troversies between  two  or  more  states 
— U.  S.  Const.,  art.  3,  §  2,  clause  1),  as 
well  as  to  the  United  States  govern- 
ment. And  it  may,  at  any  time,  re- 
voke such  permission,  even  as  to  an- 
tecedent contracts,  without  impairing 
the  obligation  thereof.  See  11  Otto. 
338.  Even  when  judgment  is  rendered, 
she  may  determine  for  herself  whether 
she  will  pay  it  or  not.  lb.  Though  in 
form  the  suit  be  against  officers  or 
agents  of  the  state,  yet,  if  in  effect  it 
be  against  the  state  itself,  this  prin- 
ciple applies.-  Board  of  Public  Works 
V.  Gannt,  76  Va.  455. 

"That  the  commonwealth  can  not  ht 
sued  except  in  the  manner  and  in  the 
tribunals  expressly  provided,  none  will 
deny;  for,  as  has  been  observed,  'it  is 
a  settled  principle  of  universal  juris- 
prudence that  no  sovereign  can  ever 
be  sued  save  with  his  own  consent,  and 
of  course  subject  to  such  limitations  as 


he  may  think  fit  to  impose.'  4  Minor'a 
Inst.,  part  1,  493;  Higginbotham  v. 
Com.,  25  Gratt.  627,  637."  McCandlish 
V.   Com.,  76  Va,   1002,  1005. 

At  common  law,  the  sovereign  could 
not  be  sued  in  matters  of  taxation,  ex- 
cept by  consent.  Here  this  is  regu- 
lated by  statute.  Sec  Code,  1873,  ch. 
155.  Taylor  v.  Williams,  78  Va.  422. 
See  the  title  TAXATION. 

Constitutional  Provision, — The  con- 
stitution of  West  Virginia  provides  that 
the  state  shall  never  be  made  defend- 
ant in  any  suit  at  law  or  in  equity. 
Blue  Jacket,  etc..  Copper  Co.  v.  Scherr, 
50  W.  Va.  533,  40  S.  E.  514;  Miller  v. 
State  Board  of  Agriculture,  46  W.  Va. 
192,  32  S.  E.  1007,  1008.  See  also, 
Chesapeake,  etc.,  R.  Co.  v.  Miller,  19 
W.  Va.  408,  416. 

Right  to  Re<fall  Remedy. — ^The  privi- 
lege of  suing  a  state  is  not  an  absolute 
right,  but  is  allowed  as  a  matter  of 
grace.  It  may  be  extended  or  with- 
held at  the  pleasure  of  the  state;  and 
once  granted,  it  may  be  recalled  al 
pleasure,  unless  during  its  existence 
rights  have  vested  under  or  by  virtue 
of  it  which  the  state  has  no  constitu- 
tional right  to  defeat  or  impair  by  its 
subsequent  recall.  Further,  if  an  act 
merely  authorizes  a  judicial  inquiry 
into  the  rights  of  the  parties,  but  does 
not  confer  the  power  to  enforce  the 
results  of  such  inquiry,  its  repeal  is  not 
prohibited  by  the  constitution  of  this 
state  or  of  the  United  States.  Tested 
by  these  riries  the  right  conferred  by 
§  408  of  the  Code  (amended  by  the  act 
of  February  22,  1890 — acts,  1889-90.  pp. 
76,  77)  to  test  the  genuineness  of  cer- 
tain papers  alleged  to  be  coupons  cut 
from  bonds  of  the  state,  in  the  manner 
therein  specified,  did  not  confer  upon 
the  holder  of  such  coupons  such  vested 
right  that  the  state  could  not  take 
away  the  right  thereby  conferred;  and 
the  act  of  February  21,  1894  (acts, 
1893-94,  p.  381),  repealing  §  408  of  the 
Code,  and  the  act  amendatory  thereof, 
is  valid  and  constitutional.  Maury  v. 
Com.,  92  Va.  310,  23  S.  E.  757. 
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The  Virginia  Statute— Under  the 
stfitute,  the  state  of  Virginia  may  be 
sued  for  any  debt  or  claim  due,  whether 
liquidated  or  unliquidated.  Higgin- 
botham  v.  Com.,  25  Gratt.  627. 

P.,  a  creditor  of  the  commonwealth, 
filed  in  the  circuit  court  of  the  city  of 
Richmond,  under  Code  of  1873,  ch.  44, 
his  petition  against  the  commonwealth 
and  the  auditor  of  public  accounts, 
praying  judgment  against  her  for  the 
amount  of  his  debt,  and  a  rule  was 
awarded  summoning  them  to  answer 
the  petition.  Later,  before  appearance 
for  either  of  them,  the  court,  ex  mero 
motu,  dismissed  the  petition  against 
the  commonwealth.  On  error  to  this 
court,  held,  under  the  statute,  the  com- 
monwealth of  Virginia  may  be  sued 
for  any  debt  or  claim  due.  Higgin- 
botham  v.  Com.,  25  Gratt.  627;  Parsons 
V.  Com.,  80  Va.  163. 

But,  though  the  order  dismissing  the 
petition  against  the  commonwealth  may 
have  been  unnecessary,  yet  as  it  did 
not  affect  the  petitioner's  right  or  rem- 
edy, it  was  not  an  error  for  which  this 
court  will  reverse  the  order.  Parsons 
V,  Com.,  80  Va-  163. 

B.   JURISDICTION. 

The  circuit  court  of  Ihe  city  of  Rich- 
mond has  no  equity  jurisdiction  except 
in  certain  cases  specified  in  the  statute, 
in  which  the  state  is  interested  or  some 
of  the  officers  and  boards  representing 
the  state  are  necessary  or  proper  par- 
ties; and  in  such  cases  its  jurisdiction 
is  exclusive.  Sess.  Acts,  1869-70,  pp. 
42,  43.  Ragland  v.  Broadnax,  29  Gratt. 
401.  See  also,  Baker  v.  Briggs,  99  Va. 
300,  38  S.   E.  277. 

Code,  1873,  ch.  44,  §§  7  and  8,  is 
mandatory,  and  ousts  all  jurisdiction 
in  suits  against  the  state  officers  (in- 
cluding treasurer)  enumerated  from 
every  other  court,  and  confers  it  upon 
the  circuit  court  of  the  city  of  Rich- 
mond. Ragland  v.  Broadnax,  29  Gratt. 
401,  414;  Taylor  v.  Williams,  78  Va. 
422. 

On  board  vessels  seized  whilst  em- 


ployed in  violating  the  act  of  6th  of 
March,  1880  (acts,  1879-80,  p.  197), 
were  cargoes  of  oysters.  These,  the 
justices  examining  the  captains,  who 
were  prisoners,  ordered  the  sheriff  to 
sell  and  hold  the  net  proceeds  until  the 
decision  of  the  cases.  These  prisoners 
in  writing  directed  the  sheriff  to  pay 
the  proceeds  to  their  attorney,  M.,  for 
his  services.  After  the  prisoners  had 
been  convicted  in  the  county  court, 
M.  petitioned  that  court  to  order  the 
sheriff  to  pay  him  the  proceeds.  The 
commonwealth  resisted,  but  the  county 
court  entered  the  order;  which,  on  er- 
ror, the  circuit  court  reversed,  and  ad- 
judged the  commonwealth  entitled  to 
receive  the  money.  On  error  to  this 
court,  it  was  held,  that  the  state  can 
be  sued  only  in  the  tribunals  desig- 
nated by  her,  and  she  has  not  desig- 
nated the  county  courts;  but  the  state 
instituted  these  proceedings  in  the 
county  court,  and  the  demand  made  by 
M.*s  petition  is  in  the  nature  of  a  coun- 
terclaim, and  is  not  a  direct,  original 
suit  against  the  state.  McCandlish  v. 
Com.,  76  Va.  1002. 

Property  Claimed  under  Deed  of 
Trust. — The  courts  of  chancery  have 
jurisdiction  in  all  cases  where  property 
taken  in  execution  on  behalf  of  the 
commonwealth  is  claimed  by  any  per- 
son under  a  mortgage  or  deed  of  trust, 
and  if  such  mortgage  or  deed  of  trust 
be  found  not  to  have  been  duly  re- 
corded, may  (notwithstanding  no  fraud 
be  proved)  decree  the  same  to  be  void 
as  against  the  claim  of  the  common- 
wealth. Moore  v.  Auditor,  3  Hen.  & 
M.  232. 

C.    ENFORCEMENT  OF  TRUST. 

In  February,  1881,  board  of  public 
works  of  Virginia  sold  state's  interest 
in  Atlantic,  Mississippi  and  Ohio  rail- 
road for  $500,000.  In  February,  1882, 
legislature  ratified  the  sale.  Held,  it 
is  not  true  that  as  soon  as  the  fund 
was  realized,  a  trust  attached  to  it  in 
favor  of  the  creditors,  which  migiit  be 
enforced  at  their  suit  against  the  state. 
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Board   of   Public  Works  v.   Gannt,   76 
Va.  455,  456. 

D.  PURSUANCE  OF  PRESCRIBED 
REMEDY. 

The  state  can  only  be  sued  by  its 
<:onsent.  When  a  remedy  by  suit 
against  the  state,  or  any  of  its  officials, 
is  provided,  t^ose  seeking  to  avail  of 
its  benefits  must  follow  its  provisions 
with  exact  strictness.  Dunnington  v. 
Ford,  80  Va.  177.  See  also,  Cornwall 
V.   Com.,  82  Va.  644. 

Under  act  of  26th  of  January,  1882, 
amended  13th  of  March,  1884,  acts 
1883-84,  p.  527,  the  suit  is  required  to 
be  commenced  by  a  petition  filed  at 
rules,  upon  which  a  summons  shall  be 
issued  to  the  collecting  officer,  and 
regularly  matured  like  any  other  ac- 
tion at  law,  and  the  coupons  tendered 
shall  be  filed  with  the  petition.  A  suit 
brought  in  any  other  way  is  unlawfully 
instituted,  and  must  be  dismissed. 
Dunnington  v.   Ford,  80  Va.   177. 

When  the  sovereign  consents  to  be 
sued,  the  terms  and  conditions  upon 
which  such  consent  is  given  must  be 
observed,  and  the  taxpayer,  whose  ten- 
der of  coupons  is  refused,  and  who 
brings  his  suit,  must,  as  required  by 
those  conditions,  produce  at  the  trial 
the  bonds  from  which  the  coupons 
were  cut.  Com.  z/.  Dunlop,  89  Va.  431, 
16  S.  E.  273,  distinguishing  McGahey 
V.  Virginia,  135  U.   S.   662. 

E.  PUBLIC  CORPORATIONS  AND 

BOARDS. 

An  action  may  be  maintained  against 
the  present  board  of  public  works  of 
the  state,  upon  a  contract  made  with 
the  board  as  organized  under  the 
former  constitution  and  laws.  Kelly 
V.  Board  of  Public  Works,  25  Gratt. 
755. 

In  February,  1881,  board  of  public 
works  of  Virginia  sold  state's  interest 
in  Atlantic,  Mississippi  and  Ohio  rail- 
road for  $500,000.  In  February,  1882, 
legislature  ratified  the  sale.  By  act 
of  March  5,  1882,  $100,000  thereof  was 
appropriated  to  Nojmal  and  Collegiate 


Institute.  By  act  of  April  21,  1882, 
board  of  public  works  was  directed  to 
pay  this  $500,000,  when  received,  into 
the  public  treasury;  $100,000  thereof  to 
the  credit  of  the  state  board  of  educa- 
tion for  the  benefit  of  said  institute, 
and  the  remaining  $400,000  to  the  credit 
of  the  public  school  fund,  subject  to 
the  draft  of  the  state  board  of  educa- 
tion. In  June,  1882,  G.  and  R.  filed 
their  bills  in  the  circuit  court  of  R., 
representing  themselves  to  be  creditors 
of  the  state,  and  as  such  entitled  to 
have  the  said  funds  paid  into  the  pub- 
lic treasury  to  the  credit  of  the  sink- 
ing fund,  in  conformity  with  the  act 
of  March  30,  1871,  known  as  "The 
funding  bill."  They  claimed  that  the 
acts  of  1882,  appropriating  said  funds 
to  educational  purposes,  are  uncon- 
stitutional and  void,  as  being  in  viola- 
tion of  the  contract  made  with  the 
public  creditors  by  said  funding  bill; 
and  prayed  that  the  board  of  education 
be  restrained  from  taking  possession 
of  said  funds;  and  that  the  commis- 
sioners of  the  sinking  fund  be  decreed 
to  take  charge  thereof,  and  to  purchase 
therewith  bonds  issued  under  said 
funding  bill.  The  persons  composing 
the  board  of  education,  the  board  of 
public  works,  tfie  board  of  commis- 
sioners of  the  sinking  fund  and  the 
board  of  visitors  of  Virginia  Normal 
Institute,  as  such  and  individually,  and 
others,  were  made  defendants,  but  no 
relief  was  asked  against  them  individ- 
ually, and  they  had  no  personal  in- 
terest in  the  question.  The  two  cases 
being  heard  together,  it  was  held,  what- 
ever the  form  of  these  suits,  they  were, 
in  effect,  suits  against  the  state  of  Vir- 
ginia, and  not  having  been  permitted 
by  her,  are  not  maintainable.  Board 
of  Public  Works  v.  Gannt,  76  Va.  455. 
Upon  the  facts  of  this  case,  held, 
that  the  board  of  public  works  of  the 
state  was  a  necessary  party  to  a  suit 
brought  by  parties  claiming  to  be 
stockholders  in  the  Petersburg  Rail- 
road Company,  against  the  company, 
the    city   of   Petersburg,    Ragland  and 
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others,  to  set  aside  certain  acts  of  the 
railroad  company  done  in  favor  of 
Ragland  as  the  holder  of  a  large 
amount  of  the  stock  of  ^the  company 
which  he  purchased  from  the  city  of 
Petersburg.  This  stock  had  been 
pledged  by  the  city  to  the  state  as  col- 
lateral security  for  the  guaranty  by  the 
state  of  a  debt  of  the  city.  Ragland 
V.  Broadnax,  29  Gratt.  401. 

Although  the  state  of  West  Virginia 
owns  the  property  under  the  control 
and  supervision  of  the  Kanawha 
Board,  yet  said  Kanawha  Board  is  li- 
able to  a  suit  for  damages  occasioned 
by  its  negligence  in  failing  to  discharge 
its  duties;  and  such  suit  is  not  against 
the  state  within  the  meaning  of  §  35 
of  article  5  of  the  constitution,  which 
declares:  '  "The  state  of  West  Vir- 
ginia shall  never  be  made  defendant  in 
any  court  of  law  or  equity."  Tomp- 
kins V.  Kanawha  Board,  19  W.  Va. 
257. 

An  action  will  not  lie  against  the 
president  and  directors  of  the  north- 
western turnpike  road;  the  company 
being  composed  exclusively  of  officers 
of  the  government,  having  no  personal 
interest  in  it,  or  in  its  concerns,  and 
only  acting  as  the  organ  of  the  com- 
monwealth in  effecting  a  great  public 
improvement.  Sayre  v.  Northwestern 
Turnpike   Road,  10  Leigh  454. 

In  Tompkins  v.  Kanawha  Board,  19 
W.  Va.  257,  264,  Presi(ient  Johnson, 
after  setting  forth  the  facts  and  de- 
cisions in  Sayre  v.  Northwestern  Turn- 
pike Road,  10  Leigh  454,  Dunningtons 
V.  Northwestern  Turnpike  Road,  6 
Gratt.  160,  and  James  River,  etc.,  Co. 
V.  Early,  13  Gratt.  541,  and  quoting  at 
some  length  from  each  of  these  cases, 
said:  "As  we  understand  the  ground 
upon  which  the  decree  in  Sayre  v. 
Northwestern  Turnpike  Road,  10  Leigh 
454,  was  placed,  that  case  was  virtu- 
ally overruled  by  the  case  in  6  Gratt. 
(Dunningtons  v.  Northwestern  Turn- 
pike Co.)"  But  see  Maia  v.  Eastern 
State  Hospital,  97  Va.  507,  513,  34  S. 
E.  617,  where  it  is  said  that  Dunning- 


tons V.  Northwestern  Turnpike  Co.,  6 
Gratt.  160,  distinguishes  the  case  at 
bar  from  Sayre  v.  Northwestern  Turn- 
pike Road,  10  Leigh  454.  In  this  same 
case  (Maia  v.  Eastern  State  Hospital), 
it  is  said  that  no  conflict  exists  be- 
tween Sayre  v.  Northwestern  Turnpike 
Road,  10  Leigh  454,  and  Eastern  Luna- 
tic Asylum  V.  Garrett,  27  Gratt.  163. 

F.   STATE  OFFICERS. 
1.   In  General. 

State  officers  who,  under  the  color 
of  the  authority  of  unconstitutional 
state  legislation,  are  guilty  of  personal 
trespasses  and  wrongs,  may  be  sued, 
although  the  constitution  of  this  state 
provides  that  the  state  shall  never  be 
made  defendant  in  any  suit  at  law  or 
in  equity,  and  suits  may  be  maintained 
against  such  officers  in  their  official 
capacity,  to  arrest  or  direct  their  offi- 
cial action,  by  injunction  or  mandamus, 
when  said  suits  are  authorized  by  law, 
and  the  act  to  be  done  or  omitted  is 
purely  ministerial,  in  the  performance 
or  omission  of  which  the  plaintiff  has 
a  legal  interest;  but  in  other  cases  such 
suit  can  not  be  maintained  when  such 
officer  is  only  a  nominal  party,  for  such 
suit  is  then  tantamount  to  a  suit 
against  the  state.  Blue  Jacket,  etc.. 
Copper  Co.  v.  Scherr,  50  W.  Va.  533, 
40  S.  E.  514.  See  also,  Chesapeake, 
etc.,  R.  Co.  V.  Miller,  19  W.  Va.  408, 
416.     See  the  title  TRESPASS. 

As  the  state  can  not  be  sued,  man- 
damus or  other  judicial  process  will 
not  lie  against  state  officers  or  boards 
to  compel  them  to  execute  an  execu- 
tory contract  between  an  individual 
and  the  state.  Though  the  state  is  not 
in  name  a  party,  such  suit  is  against 
it,  within  the  meaning  of  the  provision 
of  the  constitution  prohibiting  suit 
against  the  state.  Miller  v.  State  Board 
of  Agriculture,  46  W.  Va.  192,  32  S. 
E.  1007,  distinguishing  Chesapeake, 
etc.,  R.  Co.  V.  Miller,  19  W.  Va.  408. 

"'State  officers  can  not  be  made  re- 
spondents in  a  petition  for  mandamus 
if  the  effect  will  be  to  make  the  pro- 
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ceeding  a  suit  against  the  state  in  a 
case  where  the  state  can  not  be  sued.' 
13  Ency.  PI.  &  Prac.  654."  Miller  v. 
State  Board  of  Agriculture,  46  W.  Va. 
192,  32  S.   E.   1007,   1009. 

A  suit  against  an  officer  is  not  neces- 
sarily a  suit  against  the  state — e.  g.,  a 
suit  to  restrain  one  from  doing  un- 
lawful acts  under  color  of  an  executive 
office — such  as  any  illegal  acts  of  the 
commissioner  of  agriculture.  Blanton 
V.  Southern  Fertilizing  Co.,  77  Va.  335. 
But  see  Brown  v,  Greenhow,  80  Va. 
118. 

Suits  against  agents  and  officers  of 
a  government  in  possession  of  specific 
property  under  a  void  title,  may  be 
maintained  by  the  true  owner,  and  it 
is  no  answer  for  them  to  say  that  the 
state  has  an  interest  in  or  claim  to  the 
property,  but  no  decision  has  gone  to 
the  extent  of  affirming  that  such  suit 
can  be  maintained  for  the  recovery  of 
money  or  property  belonging  to  the 
state,  because  it  happens  to  be  found 
in  the  possession  of  its  ministerial  of- 
ficers or  agents.  Board  of  Public 
Works  V.   Gannt,  76  Va.   455,  456. 

8.  Attorney  General. 

A  bill  exhibited  in  the  high  court  of 
chancery,  against  the  attorney  general 
as  representing  the  commonwealth,  but 
not  requiring  him  to  answer  on  oath, 
was,  in  this  case,  received  as  equivalent 
to  a  petition  to  that  court.  Attorney 
General  v.  Turpin,  3  Hen.  &  M.  548. 

3.   Auditor. 

As  the  governor's  order  does  not 
bind  or  authorize  the  auditor  to  is- 
sue his  warrant  for  payment  of  charges 
pertaining  to  the  capitol  buildings, 
mentioned  in  §§  31,  32,  and  33  of  the 
act  passed  in  February,  1873,  including 
the  charge  for  insuring  the  capitol 
buildings,  this  court,  upon  such  order, 
will  not  by  mandamus  compel  the  au« 
ditor  to  do  so.  Shields  v.  Bennett,  8 
W.  Va.  74. 

By  its  act  of  March  7th,  1884,  the 
general  assembly  appropriated  ten 
thousand  dollars  to  be  paid  annually  to 


the  State  Normal  Female  School  at 
Farmville  out  of  the  public  free  school 
fund,  and  the  second  auditor,  who  has 
control  of  that  fund,  can  not  be  com- 
pelled to  pay  said  annuity.  It  was  not 
made  payable  out  of  the  treasury,  and 
hence  the  auditor  of  public  accounts 
can  not  be  compelled  to  pay  the  same. 
State  Female  Normal  School  v.  Au- 
ditors, 79  Va.  233. 

Although  the  state  of  West  Virginia 
can  not  be  sued,  yet  an  injunction  will 
lie  against  the  auditor  of  the  state  to 
restrain  him  from  the  performance  of 
a  mere  ministerial  duty.  Chesapeake, 
etc.,  R.  Co.  V.  Miller,  19  W.  Va.  408, 
distinguished  in  Miller  v.  State  Board 
of  Agriculture,  46  W.  Va.  192,  32  S. 
E.  1007,  1008. 

Appeal  from  Decision  of  Auditor.— 
An  appeal  lies  from  the  decision  of  the 
auditor  to  the  courts  in  all  cases.  Com. 
V,  Beaumarchais,  3  Call  122.  See  also. 
Attorney  General  v.  Turpin,  3  Hen.  & 
M.  548. 

A  rejection  by  the  legislature  of  a 
claim  against  the  state  is  no  bar;  but, 
the  creditor  may,  notwithstanding,  ap- 
ply to  the  auditor,  and  if  refused,  ap- 
peal to  the  courts.  Com,  v.  Beau- 
marchais, 3  Call  122. 

As  to  redress  from  decision  of  au- 
ditor disallowing  a  claim  for  specie 
payment,  see  the  title  BANKS  AND 
BANKING,  vol.  2,  p.   316. 

Appeals  from  the  auditor  arc  not 
confined  to  pleadings,  as  in  ordinary 
cases;  and  therefore,  for  the  sake  of 
justice,  new  evidence  was  received,  in 
the  court  of  appeals,  to  show  that  the 
acts  required  by  the  opinion  of  the 
court,  had  been  performed  by  the  peti- 
tioner.    Com.  V.  Banks,  4  Call  338. 

4.   Treasurer. 

W.  petitioned  hustings  court  of 
Richmond  to  verify  certain  coupons, 
amounting  to  $249,  tendered  by  him  in 
payment  of  his  license  tax,  under  act 
of  January  14,  1882.  The  jury  found 
the  coupons  genuine,  and  judgment 
was  entered  that  the  facts  be  certified 
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to  the  treasurer,  and  that  he  refund 
to  W.  the  money  paid  by  him  for  his 
taxes.  Treasurer  discovered  that  the 
coupons  presented  to  him  did  not  cor- 
respond with  those  for  which  the  judg- 
ment had  been  rendered,  and  refused 
payment.  W.  then  obtained  from  said 
court  a  mandamus  to  compel  the  treas- 
urer to  pay.  The  latter  moved  to 
quash  the  writ  for  irregularities  on  its 
face,  demurred,  and  answered,  object- 
ing to  the  proceedings,  but  the  court 
awarded  a  peremptory  mandamus,  to 
which  respondent  excepted  and  ob- 
tained a  writ  of  error.  The  circuit 
court  of  Richmond  city  alone  hath  ju- 
risdiction in  suits  against  state  of- 
ficers, including  the  treasurer.  The 
proceedings  should  have  been  quashed 
on  the  treasurer's  motioa.  Taylor  v. 
Williams,  78  Va.  422. 

A  foreign  insurance  company  has  de- 
posited bonds  with  the  treasurer  of  the 
state  in  pursuance  of  the  statute,  and 
fails.  A  policy  holder  may  sue  that 
company  in  the  circuit  court  of  the 
city  of  Richmond,  jind  make  the  treas- 
urer a  party  defendant  to  subject  the 
bonds  in  his  possession  to  satisfy  the 
premiums  he  has  paid  upon  the  policy. 
See  act  of  April  4,  1877,  amending  § 
32,  ch.  36,  Code  of  1873,  p.  368.  Uni- 
versal Life  Ins.  Co.  v,  Cogbill,  30 
Gratt.  72. 

If  in  such  case  the  commonwealth 
is  made  a  defendant,  it  is  not  cause  for 
dismissing  the  bill  on  demurrer;  but 
the  bill  should  be  dismissed  as  to  the 
commonwealth.  Universal  Life  Ins. 
Co.  V.  Cogbill,  30  Gratt.  72. 

In  such  case  the  treasurer  represents 
the  commonwealth  as  a  public  officer, 
and  the  case  is  embraced  in  the  stat- 
ute, Code  of  1873,  ch.  44,  §  7,  giving 
to  the  circuit  court  of  the  city  of  Rich- 
mond exclusive  jurisdiction  in  cases  in 
which  certain  state  officers  named  are 
necessary  or  proper  parties.  Universal 
Life  Ins.  Co.  v.  Cogbill,  30  Gratt.  72. 
G.    LIMITATIONS  AND  LACHES. 

The  act  of  November,  1781,  relative 
to  the  adjustment  of  claims  for  prop- 


erty impressed,  9jskd  the  subsequent  con- 
tinuing laws,  were  acts  of  limitation; 
and  barred  claims  not  asserted  before 
the  1st  of  September,  1787.  Nor  was 
it  necessary  to  plead  the  bar.  Com.  v. 
Banks,  4  Call  338. 

Unnecessary  delay  on  the  part  of  the 
claimant,  until  after  the  year  1700» 
whereby  the  state  was  deprived  of  an 
opportunity  of  obtaining  reimburse- 
ment from  the  general  government^ 
barred  the  owner  both  at  law,  and  in 
equity.  Com.  v.  Bdnks,  4  Call  338. 
See  generally,  the  title  LIMITATION 
OF  ACTIONS,  vol.  9,  p.  367. 
H.  JUDGMENT. 

L.,  a  citizen  of  New  York,  dies,  leav- 
ing a  will,  which  is  duly  admitted  to 
record  there.  He  owned  an  estate,  real 
and  personal,  in  New  York,  the  resid- 
uum of  which  was  valued  at  $306,000, 
and  he  owned  the  farm  called  Monti- 
cello,  in  Virginia,  valued  at  not  more 
than  $10,000.  By  his  will  he  gave  the 
residue  of  his  estate,  including  Monti- 
cello,  to  the  people  of  the  United 
States,  in  trust,  for  the  establishment 
and  maintenance,  at  Monticello,  of  an 
agricultural  school,  for  the  purpose  of 
educating  as  practical  farmers,  the  chil- 
dren of  warrant  officers  of  the  navy  of 
the  United  States,  etc.  If  the  United 
States  declined  to  accept  the  trust,  he 
gave  the  property,  on  the  same  trusts, 
to  the  state  of  Virginia.  The  executors 
of  L.  instituted  a  suit  in  equity,  in  New 
York,  asking  the  instructions  of  the 
court  in  the  administration  of  the  es- 
tate; and  in  that  suit  the  United  States 
was  a  party,  and  appeared  to  maintain 
the  devise  and  bequest.  In  this  suit 
the  court  held  the  trust  void.  In  a 
suit  in  Virginia,  by  the  heirs  of  L.,  for 
the  partition  of  Monticello,- Virginia  is 
made  a  party.  Held,  the  United  States 
represented  the  trust  in  the  New  York 
suit;  and  the  decree  in  that  suit  is  con- 
clusive upon  Virginia,  though  she  was 
not  a  party.  Com.  v.  Levy,  23 
Gratt.  21. 

Priority  of  Liens. — Several  creditors 
recover  judgments  against  N,  and  sue 
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out  writs  of  ca.  sa.  upon  which  he  is 
taken  and  charged  in  execution;  then 
F.  recovers  judgment  against  the  same 
debtor,  and  sues  out  an  elegit,  on  which 
his  lands  are  extended,  and  a  moiety 
delivered  to  F.  and  then  the  debtor  is 
regularly  discharged  from  custody  un- 
der the  writs  of  ca.  sa.  as  an  insolvent 
debtor,  putting  into  his  schedule  the 
whole  of  the  lands  which  had  been  ex- 
tended under  F.'s  elegit.  Held,  the  liens 
of  the  writs  of  ca.  sa.  executed,  given 
by  the  statute,  1  Rev.  Code,  ch.  134, 
§  10,  does  not  overreach  and  avoid  the 
extent  under  F.'s  elegit.  Foreman  v. 
Loyd,  2  Leigh  284,  overruling  Jack- 
son V.  Heiskell,  1  Leigh  257;  Rogers 
V.    Marshall,    4-  Leigh    425;     Evans    v. 


Greenhow,    15    Gratt    153;   Charron  tn 
Boswell,  18   Gratt.  216. 

H.  obtains  judgment  against  J.  and 
sues  out  a  ca.  sa.  on  which  the  debtor 
is  taken  in  execution.  While  he  is  in 
custody,  the  commonwealth  obtains  a 
judgment  against  him,  and  sues  out  a 
fi.  fa.  under  which  his  lands  are  sold; 
and  then  the  debtor  takes  the  oath  of 
insolvency,  and  is  discharged  from  cus- 
tody under  H.'s  ca.  sa.  Held,  the  lien 
of  H.'s  ca.  sa.  executed,  given  by  the 
statute,  1  Rev.  Code,  ch.  134,  §  10. 
overreaches  the  lien  of  the  common- 
wealth's judgment,  and  gives  the  pri- 
ority to  H.  Jackson  v.  Heiskell.  1 
Leigh  257,  overruled  in  Foreman  v. 
Loyd,  2  Leigh  284. 


State  Bonds. 

See  the  title  MUNICIPAL,  STATE  AND  COUNTY  SECURITIES,  vol.  10^, 

p.  298. 

State  and  Public  Lands. 

See  the  title  PUBLIC  LANDS,  vol.  11,  p.  .418. 

Stated  i\ccount. 

See  the  title  ACCOUNTS  AND  ACCOUNTING,  vol.  1,  p.  84. 

State  Officers. 

See  the  title  STATE,  ante,  p.  727. 

Stations. 

See  the  title  RAILROADS,  vol.  11,  p.  555. 

Statute  of  Descents. 

See  the   title   DESCENT  AND   DISTRIBUTION,   vol.   4,  p.   588L 

Statute  of  Frauds. 

See  the  title   FRAUDS,   STATUTE  OF,  vol.  6,  p.  516. 

Statute  of  Jeofails. 

See  the  title  AMENDMENTS,  vol.   1,   p.   359. 

Statute  of  l^imitations. 

See  the  title  LIMITATION  OF  ACTIONS,  vol.  9,  p.  367. 


Statute  of  Mortmain. 

Sec  the  title  CORPORATIONS,  vol.  3,  p.  556.  , 

Statute  of  Uses. 

See  the  title  TRUSTS  AND  TRUSTEES. 

STATUTES. 

I.  Definitions  and  Oeneral  ConBiderations,  749. 

A.  General  and  Special  Statutes,  749. 

B.  Public  and  Private  Statutes,  749. 

C.  Penal  Statutes,  749. 

D.  Retrospective  or  £x  Post  Facto  8tatnies»  749. 

11.  Form  and  BequisiteB,  749. 

A.  Singleness  of  Object,  749. 

B.  Expression  of  Object  in  Title,  750. 

1.  Nature  and  Object  of  Constitutional  Provision,  750. 

a.  Statement  of  Constitutional  Provision,  760. 

b.  Object  of  Provision,  751. 

c.  Whether  Provision  Mandatory,  751. 
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(7)  Employment  of  *'And  So  Forth"  to  Enlarge  Title,  752. 
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(9)  Application  of  Rules,  752. 

b.  Amendatory  Acts,  754. 
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4.  Effect  of  Act  Which  Is  Broader  than  Title,  755. 

C.  Special  Provisions  Applicable  to  Acts  Imposing,  Revising  or  Continue 

ing  Taxes,  755. 

D.  Enacting  Clause,  755. 

in.  Enactment,  755. 

A.  Power  to  Enact,  755. 

1.  In  General,  755. 

2.  At  Special  Sessions,  756. 

3.  Restricting  Powers  of  Future  LrCgislatures,  756. 
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1.  Vote  Necessary  to  Enact,  756. 
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7.  Rale  of  Practical  Constraction,  767. 

8.  Construction  of  Words  and  Plirasesy  767. 

a.  Ordinary  Words,  767. 

b.  Technical  Words,  768. 

c  Words  Judicially  Defined,  768. 

d.  Construing  General  Words  Distributively,  768. 

e.  Words  Used  in  Several  Places  in  Same  Statute,  768. 

f .  Rule  of  Cjusdem  Generis,  768. 

g.  Rule  of  Noscitur  a  Sociis,  769. 

h.  Particular  Words  and  Phrases,  769. 

9.  Construction  of  Adopted  or  Re-Enacted  Statutes,  769. 

a.  Adopted  Statutes,  769. 

b.  Re-Enacted  Statutes,  770. 

10.  Construction  of  Foreign  Statutes,  770. 

11.  Construction  of  Codes,  770. 

12.  Construction  of  Provisos,  770. 

C.  Strict  or  Liberal  Construction,  771. 

1.  What  Statutes  Are  to  Be  Construed  Strictly,  771. 

a.  Penal  Statutes,  771. 

b.  Revenue  Laws,  771. 

c  Statutes  Imposing  Taxes,  771. 

d.  Statutes  Granting  Corporate  Power,  771. 

e«  Statutes  Conferring  Power  upon  Public  Officers,  771. 

f .  Statutes  Fixing  Terms  of  Office  of  Public  Officers,  771.  , 

g.  Statutes  Creating  LiabUities,  771. 

h.  Statutes  Imposing  Restrictions  on  Trade,  771. 
i.  Statutes  in  Derogation  of  Common  Right,  771. 
j.  Statutes  in  Derogation  of  Common  Law,  772.  I 

2.  What  Statutes  Are  to  Be  Construed  Liberally,  772. 

a.  Remedial  Statutes,  772. 

(1)  In  General,  772. 

(2)  Statutes  Permitting  Amendments,  773. 

(3)  Statutes  of  Jeofails,  773. 

(4)  Statutes  of  Set-Off,  773. 

(5)  Recording  Acts,  773. 

(6)  Statutes  to  Prevent  Preference  by  Insolvents,  773. 

(7)  Statutes  Authorizing  Sale  of  Lands  of  Persons  under  Dia- 

ability.  773. 

(8)  Gaming  Statutes,  773. 

b.  Statutes  to  Suppress  Fraud,  773. 

c.  Statutes  Allowing  Redemption  from  Tax  Sale,  773. 

D.  Prospective  or  Retrospective  Construction,  773. 

1.  General  Rule  of  Construction,  773, 

2.  Remedial  Statutes,  774. 

3.  Amendatory  Statutes,  775. 

4.  Repealing  Statutes,  775. 

E.  Mandatory  or  Directory  Statutes,  775. 

1.  Mandatory  Statutes,  775. 

2.  Directory  Statutes,  776. 

VII.  Amendment  and  Repeal,  777. 

,  A.  Amendment,  777. 
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B.  Repe&l,  778. 

1.  Power  to  Repeal,  778. 

2.  Mode  of  Repeal,  778. 

a.  In  General,  778. 

b.  Express  Repeal,  778. 

(1)  In  General,  778. 

(2)  General  Repealing^  Acts  or  Clauses,  779. 

(3)  Eflfect  of  Suspension  of  Repealing:  Act,  779. 
c  Repeal  by  Implication,  779. 

(1)  Enactment  of  Repugnant  Statutes,  779. 

(a)  In  General,  779. 

(b)  Necessity  for  Acts  to  Be  Irreconcilable,  780. 

(c)  Repeal  Not  Favored,  780. 

(d)  Partial  Repng^nancy,  780. 

(e)  Repeal  of  Special  by  General  Statutes,  780. 

(f )  Repeal  of  General  by  Special  Statutes,  781. 

(2)  Sutiseqnent  Act  Revising  Whole  Subject  of  Former  Act,  781. 

(3)  Subsequent  Act  Prescribing  Exclusive  Rules  as  to  Matters. 

Embraced  in  Former  Act,  781. 

(4)  Stttisequent  Act  Prescribing  New  Penalty   for  Existing 

Offenses,  781. 

(5)  Delegation  of  Authority  to  Legislature  by  Constitution  as. 

Repeal  of  Statute,  782. 

3.  Effect  of  Repeal,  782. 

a.  In  General,  782. 

b.  Effect  on  Rights  Acquired  under  Statute,  782. 

(1)  Vested  Rights,  782. 

(2)  Inchoate  Rights,  782. 

c.  Effect  on  Proceedings  under  Original  Act,  782. 

(1)  Civil  Proceedings,  782. 

(a)  Effect  on  Pending  Suits,  782. 

(b)  Effect  of  Repeal  of  Statute  Conferring  Jurisdiction 

upon  Courts,  783. 

(2)  Proceedings  under  Criminal  or  Penal  Statutes,  783. 

d.  As  Reviving  Laws  Originally  in  Force,  784. 

(1)  Repeal  of  Statute  Changing  Rule  of  Common  Law.  784. 

(2)  Repeal  of  Statute  Declaratory  of  Common  Law,  785. 

(3)  Repeal  of  Repealing  Statute,  785. 

e.  Repeal  and  Re-Enactment  of  Statute  as  Substitute,  785. 

4.  Whether  Statute  Has  Been  Repealed  a  Question  of  Law,  785. 

Vni.  Proof  of  Statutes,  786. 

CROSS  REFERENCES. 

See  the  titles  ACTIONS,  vol.  1,  p.  122;  AMENDMENTS,  vol.  1,  p.  316; 
ATTACHMENT  AND  GARNISHMENT,  vol.  2,  p.  70;  BANKRUPTCY  AND 
INSOLVENCY,  vol.  2,  p.  232;  COMMON  LAW,  vol.  3,  p.  17;  CONFLICT 
OF  LAWS,  vol.  3,  p.  100;  CONSTITUTIONAL  LAW,  vol.  3,  p.  140;  COR- 
PORATIONS, vol.  3,  p.  512;  COUNTIES,  vol.  3,  p.  636;  CRIMINAL  LAW, 
vol.  4,  p.  1;  DEATH  BY  WRONGFUL  ACT,  vol.  4,  p.  226;  ELECTION  OF 
REMEDIES,  vol,  4,  p.  921;  FENCES,  vol.  6,  p.  24;  FOREIGN  LAWS,  vol.  6, 
p.  307;  FRAUD,  STATUTE  OF,  vol.  6,  p.  516;  HOMESTEAD  EXEMP- 
TION, vol.  7,  p.  78;  ILLEGAL  CONTRACTS,  vol.  7,  p.  241;  INTERPRETA- 
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TION  AND  CONSTRUCTION,  vol.  7,  p.  856;  JUDICIAL  NOTICE,  vol.  8, 
p.  630;  LIMITATION  OF  ACTIONS,  vol.  9,  p.  367;  MARRIAGE,  vol.  9,  p. 
570;  NOTICE,  vol.  10,  p.  482;  ORDINANCES,  vol.  10,  p.  606;  RECORDING 
ACTS,  vol.  11,  p.  675;  REVENUE  LAWS,  vol.  11,  p.  945;  TAXATION;  TIME. 
As  to  whether  statutory  remedies  are  exclusive  or  cumulative,  see  the  title 
ACTIONS,  vol.  1,  p.  125,  et  seq. 


I.  DeflnitionB  and  (General 
ConsiderationB. 

A.  GENERAL      AND       SPECIAL 
STATUTES. 

.General  Statutes. — A  statute  relating 
to  persons  or  things  as  a  class  is  a 
general  law.  McEldowney  v.  Wyatt, 
44  W.  Va.  711,  30  S.  E.  239;  Groves  v. 
County  Court,  42  W.  Va.  687,  26  S. 
E.   460. 

*'A  general  law  is  that  which  relates 
to  a  whole  class  of  persons,  places,  re- 
lations, or  things  grouped  according  to 
some  specified  class  characteristic, 
binding  all  within  the  jurisdiction  of 
the  law-making  power,  limited  as  that 
power  may  be  by  its  territorial  opera- 
tion or  by  constitutional  restraint.  And 
it  is  none  the  less  general  though  at 
the  date  of  its  passage  there  may  be 
but  one,  or  in  fact  not  one,  individual 
of  the  class  thus  created,  provided  it 
be  reasonable,  and  not  illusory,  in  its 
generalization;  and  provided  that  the 
•circle  or  ring  of  classification  be  such 
as  to  remain  open  to  receive  the  poten- 
tials which  may  arise  bearing  the  pe- 
<uliar  mark  of  the  class."  Groves  v. 
County  Court,  42  W.  Va.  587,  26  S. 
E.   460,  463. 

Specal  Statutes. — "Special  laws  are 
those  made  for  individual  cases,  or  for 
less  than  a  class  requiring  laws  appro- 
priate to  its  peculiar  condition  and  cir- 
cumstances; local  laws  are  laws  special 
as  to  place."  Groves  v.  County  Court, 
42  W.  Va.  587,  26  S.  E.  460,  463. 

As  to  validity  of  special  statutes,  see 
post,  "Constitutionality,"  V,  and  cross 
references  there  given. 

B.  PUBLIC  AND  PRIVATE  STAT- 
UTES. 

Public  Statutes. — A  public  act  is  one 
which  affects  the  public,  either  gener- 


ally -or  in  some  class.     Hart  v.  Balti- 
more, etc.,  R.  Co.,  6  W.  Va.  336. 

Private  Statutes. — A  private  law  is 
one  which  does  not  concern  the  public 
at  large.  Hart  v.  Baltimore,  etc.,  R. 
Co.,  6  W.  Va.  336;  Groves  v.  County 
Court,  42  W.  Va.  587,  26  S.  E.  460; 
McEldowney  v.  Wyatt,  44  W.  Va.  711, 
30  S.  E.  239. 

C.  PENAL  STATUTES. 

A  penal  statute  is  one  that  imposes 
a  forfeiture  or  penalty  for  transgres- 
sion of  its  provisions,  or  for  doing  a 
thing  prohibited.  Hall  v.  Norfolk,  etc., 
R.  Co.,  44  W.  Va.  36,  28  S.  E.  754. 

As  to  construction  of  penal  statutes, 
see  post,  "Penal  Statutes,"  VI,  C,  1, 
a,  and  cross  references  there  given. 

D.  RETROSPECTIVE   OR   EX 
POST  FACTO  STATUTES, 

Retrospective  Statutes.— As  to  power 
of  legislature  to  pass  retrospective 
laws,  see  the  title  CONSTITU- 
TIONAL LAW,  vol.  3,  p.  171,  et  seq. 

As  to  Construction  of  statutes, 
whether  prospective  or  retrospective, 
see  post,  "Prospective  or  Retrospec- 
tive  Construction,"   VI,   D. 

Ex  Post  Facto  Statutes.— See  the 
title  CONSTITUTIONAL  LAW,  vol. 
3,  p.  172. 

II.  Form  and  Requisites. 

A.   SINGLENESS  OF  OBJECT. 

Constitutional  Provision. — It  is  pro- 
vided by  the  constitution  that  no  act 
passed  by  •  the  legislature  shall  em- 
brace more  than  one  object  which  shall 
be  expressed  in  its  title.  Va.  Const., 
art.  5,  §  15;  W.  Va.  Const.,  art. 
6,  §  30;  Lacey  v.  Palmer,  93  Va.  159, 
24  S.  E.  930;  Cahoon  v.  Iron  Gate,  etc., 
Imp.  Co.,  92  Va.  367,  23  S.  E.  767;  Cut- 
lip  V.   Calhoun  County,  3  W.  Va.  588; 
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Fidelity  Ins.,  etc.,  Co.  v.  Shenandoah, 
Val.  R.  Co.,  86  Va.  1,  9  S.  E.  759;  Board 
of  Supervisors  v,  Alexandria,  95  Va. 
469,  28  S.  E.  882;  Com.  v,  Drewry,  15 
Gratt.  1;  Stewart  v.  Tennant,  52  W. 
Va.  559,  570,  44  S.  E.  223. 

Object  and  Subject  Defined.— See 
OBJECT,  vol.  10,  p.  553. 

Act  Treating  of  Sheriff  and  Com- 
missioner.— It  has  been  held,  that  an 
act  treating  of  both  sheriff  and  com- 
missioner, who  having  certain  duties 
in  common,  is  not  repugnant  to  the 
constitution  of  Virginia,  art.  5,  §  15. 
Com.  V,  Drewry,  15  Gratt.  1. 


B.    EXPRESSION  OF  OBJECT  IN 

TITLE. 
1.  Nature  and  Object  of  Constitutional 

Provision. 

a.  Statement    of    Constitutional    Pro- 
vision. 

It  is  provided  by  the  constitutional 
provision,  that  "no  act  passed  by  the 
legislature  shall  embrace  more  than 
one  object  which  shall  be  expressed 
in  its  title."  Board  of  Supervisors  v. 
McGruder,  84  Va.  828,  6  S.  E.  232; 
Lacey  v.  Palmer,  93  Va.  159,  24  S.  E. 
930;  Cahoon  z^.  Iron  Gate,  etc..  Imp. 
Co.,  92  Va.  367,  23  S.  E.  767;  Stewart 
V.  Tennant,  52  W.  Va.  559,  570,  44  S. 
E.  223. 

b.  Object  of  Provision. 

The  object  of  such  a  provision  is  to 
prevent  the  members  of  the  legislature 
from  being  misled  by  the  title  of  law; 
to  prevent  the  use  of  deceptive  titles 
for  vicious  legislation;  to  prevent  the 
practice  of  bringing  together  in  the 
one  bill  for  corrupt  purposes  subjects 
diverse  and  dissimilar  in  their  nature, 
and  having  no  necessary  connection 
with  each  other;  and  to  prevent  sur- 
prise or  fraud  in  legislation  by  means 
of  provisions  in  bills  of  which  the  title 
gives  no  intimation.  On  the  other 
hand,  it  is  not  intended  to  obstruct 
honest  legislation,  or  to  prevent  the  in- 
corporation into  a  single  act  of  the  en- 
tire statutory  law  of  one  general  sub- 
ject.   It  was  not  designed  to  embarrass 


legislation  by  compelling  the  multi- 
plication of  laws  by  the  passage  of 
separate  acts  on  a  single  subject.  It 
is  therefore  to  be  liberally  construed 
and  treated,  so  as  to  uphold  the  law  if 
practicable.  Com.  v.  Brown,  91  Va. 
762,  21  S.  E.  357;  Cahoon  v.  Iron  Gate, 
etc..  Imp.  Co.,  92  Va.  367,  23  S.  E.  767; 
Lacey  V.  Palmer,  93  Va.  159,  24  S.  E. 
930;  Fidelity  Ins.,  etc.,  Co.  v.  Shenan- 
doah Val.  R.  Co.,  86  Va.  1,  9  S.  E.  759; 
Pearson  v.  Board  of  Supervisors,  91 
Va.  322,  21  S.  E.  483;  Shields  v,  Ben- 
nett,  8  W.  Va.  74;  Board  of  Super- 
visors V.  McGruder,  84  Va.  828,  6  S. 
E.  232;  Slack  v.  Jacob,  8  W.  Va.  612, 
641. 

The  object  of  this  provisions  is  first, 
to  prevent  logrolling  legislation. 
Second,  to  prevent  surprise  or  fraud 
upon  the  legislature  by  means  of  pro- 
visions in  bills  of  which  the  title  gives 
no  intimation,  and  which  may  there- 
fore be  overlooked  and  carelessly  and 
unintentionally  adopted.  Third,  to 
fairly  appraise  the  people  of  the  sub- 
jects of  legislation  that  are  being  con- 
sidered in  order  that  they  may  be  heard 
by  petition  or  otherwise.  Board  of 
Supervisors  v.  McGruder,  84  Va.  828, 
6  S.  E.  232;  Coole/s  Const.  Lim.,  149; 
Powell  V.  Supervisors,  88  Va.  707,  14 
S.   E.  543. 

The    purpose    of    this    provision,    as 
declared   by   the   courts,   is   to  prcyent 
the  enactment  of  laws,  in  a  clandestine 
and  stealthy  manner,  by  compelling  a 
statement  in  the  title  of  the  act,  of  its 
aim  and  purpose,   to  the  end  that  the 
public,     as    well    as    members  of    the 
legislature,  may  conveniently  and  cer- 
tainly   know    the    character    of    pend- 
ing legislation.     But  for  this  provision, 
omnibus  bills  could  be  put  through  the 
legislature,      carrying     all      kinds     of 
measures,  concealed  in  all   forms,  and 
neither  legislator  nor  the  public  could, 
with  any  degree  of  certainty,  fully  know 
their  contents.    Diverse  interests  would 
be  combined  in  order  to  unite  members 
of  the  legislature  who  favor  one  meas- 
ure incorporated  in  the  bill  to  vote  for 


STATUTES 


751 


it  on  that  amount,  although  containing  » 
numerous  other  measures  of  which 
they  do  not  approve.  This  was  a  great 
evil  in  legislation,  for  the  suppression 
of  which  this  clause  or  similar  clauses 
have  been  inserted  in  the  constitutions 
of  many  of  the  states.  South.  Stat. 
Con.,  §  78,  says,  "And  not  only  were 
legislators  thus  mislead,  but  the  pub- 
lic also;  so  that  legislative  provisions 
were  stealthily  pushed  through  in  the 
closing  hours  of  a  session,  which,  hav- 
ing no  merit  to  commend  them,  would 
have  been  made  odious  by  popular  dis- 
cussion and  remonstrance  of  their  pend- 
ency had  been  seasonably  announced." 
Stewart  v.  Tennant,  52  W.  Va.  559, 
570,   44   S.    E.   223. 

c.  Whether  Provision  Mandatory. 

The  constitutional  provision  is  man- 
datory, not  directory  merely.  Board 
of  Supervisors  v.  McGruder,  84  Va. 
828,  6  S.  E.  232;  Ellinger  v.  Com.,  102 
Va.  100,  45  S.  E.  807;  Stewart  v.  Ten- 
nant, 52  W.  Va.  559,  569,  44  S.  E.  223. 
But  see  Shields  v.  Bennett,  8  W. 
Va.   74. 

It  is  fatal  to  an  act  to  be  framed 
contrary  to  the  constitution  in  its  title 
and  by  embracing  a  plurality  of  sub- 
jects, as  it  would  be  to  insert  provi- 
sions to  operate  contrary  to  its  other 
limitations.  Stewart  v.  Tennant,  52  W. 
Va.  559,  569,  4:4  S.  E.  223. 

d.  Provision    Construed    Liberally    in 

Favor  of  Act. 
Generally,  the  language  of  title 
should  be  construed  in  its  most  com- 
prehensive and  liberal  sense  favorable 
to  the  validity  of  the  act,  so  as  to  bring 
the  contents  of  the  act  within  the  title; 
and  only  when  it  is  very  manifest  that 
the  contents  of  the  act  is  not  within 
the   title,   should  the   act,  or  any  part 

,of    it,    be    deemed    invalid.      State    v. 

'Mines.  38  W.  Va.  125,  18  S.  E.  470; 
State  V.  Brookover,  38  W.  Va.  141,  18 
S.  E.  476;  Shields  v.  Bennett,  8  W.  Va. 
74;  Ellinger  v.  Com..  102  Va.  100,  45 
S.  E.  807;  Trehy  v.  Marye,  100  Va.  40, 
43,  40   S.   E.   126;   Stewart  v,  Tennant, 


52  W.  Va.  559,  570,  44  S.  E.  223;  Ches- 
apeake,  etc.,  R.  Co.  v.  Patton,  9  W. 
Va.  648. 

The  departure  from  the  provision 
must  be  plain  and  manifest,  and  all 
doubts  will  be  resolved  in  favor  of 
the  law.  The  objections  should  be 
grave,  and  the  conflict  between  the 
statute  and  the  constitution  palpable, 
before  the  judiciary  should  disregard 
a  legislative  enactment  upon  the  sole 
ground  that  it  embraced  more  than 
one  subject,  or,  when  it  contains  but 
one  subject,  on  the  ground  that  it  is 
not  sufficiently  expressed  in  the  title. 
Stewart  v,  Tennant,  52  -W.  Va.  559^ 
570,  44  S.  E.  223. 
a.  SufiBciency  of  Title, 
a.  Original  Acts. 

(1)  Effect  of  Generality  of  Title. 
^  The  generality  of  a  title  is  no  objec- 
tion to  it,  so  long  as  it  is  not  made  a 
cover  for  legislation  incongruous  in 
itself,  and  which,  by  no  fair  intend- 
ment, can  be  considered  as  having  a 
necessary  or  proper  connection.  Pow- 
ell V.  Supervisors,  88  Va.  707,  14  S. 
E.  543. 

(8)    Effect   Where    Title    Affords    No 
Clue  to   Contents. 

Where  the  title  affords  no  clue 
whatever  to  the  contents,  the  statute 
is  wholly  inoperative  and  void. 
Board  of  Supervisors  v.  McGruder,  84 
Va.   828,  6   S.   E.   232. 

(3)  Effect   of   Title    Concealing   Real 
Object. 

The  title  must  not  work  a  conceal- 
ment of  the  real  object  of  the  act  nor 
relieve  from  the  necessity  of  express- 
ing the  object.  Stewart  v,  Tennant, 
52  W.  Va.  559.  572.  44  S.  E.  223. 

(4)  Necessity  for  Title  to  Be  an  Index. 
The    title  of  an   act  need   not  be   a 

detail  or  index  of  the  contents  of  the 
act,  but  it  must  reasonably  and  fairly 
indicate  its  object  and  subject.  State 
V.  Mines,  38  W.  Va.  125,  18  S.  E.  470; 
McNeeley  v.  South  Penn  Oil  Co.,  52 
W.  Va.  616,  44  S.  E.  508;  McEldowney 
V.  Wyatt,  44  W.  Va.  711,  30  S.  E.  239; 
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Stewart   v.   Tennant,    52   W.    Va.    559, 
672,  44  S.  E.  223. 

<5)   Inclusion   of  Matters  in  Further- 
ance of,  or  Cognate  and  Germane 
to,  Expressed  Object. 
Matters  in  Furtherance  of  Object. — 

Although  an  act  or  statute  authorizes 
many  things  of  a  diverse  nature  to  be 
done,  the  title  will  be  sufficient  if  the 
things  authorized  may  be  fairly  re- 
garded as  in  furtherance  of  the  object 
expressed  in  the  title.  Com,  v.  Brown, 
^91  Va.  762,  21  S.  E.  357;  Ingles  v, 
Straus,  91  Va.  209,  21  S.  E.  490;  Prison 
Ass'n  V.  Ashby,  93  Va,  667,  25  S.  E. 
S93;  Lacey  v.  Palmer,  93  Va.  159,  24 
S.  E.  930;  Com.  v.  Drewry,  15  Gratt. 
1;  Ellinger  v.  Com.,  102  Va.  100,  46 
S.  E.  807;  Stewart  v.  Tennant,  62 
W.  Va.  559,  572,  44  S.  E.  223;  An- 
derson V,  Com.,  18  Gratt.  295; 
Bosang  v.  Iron  Bolt  Bldg.,  etc., 
Ass'n,  96  Va.  113,  30  S.  E.  440;  Fidel- 
ity Ins.,  etc.,  Co.  v.  Shenandoah  Val.  R. 
Co.,  86  Va.  1,  9  S.  E.  759;  Lescallett 
V.  Com.,  89  Va.  878,  17  S.  E.  546;  State 
V.  Mines,  38  W.  Va.  125,  18  S.  E.  470; 
State  V.  Brookover  38  W.  Va.  141,  18 
S.  E.  476;  McEldowney  v.  Wyatt,  44 
W.  Va.  711,   30  S.   E.  239. 

Matters  Cognate  or  Germane.— If 
the  subjects  embraced  in  the  statute, 
but  not  specified  in  the  title,  have  con- 
gruity  or  natural  connection  with  the 
subject  stated  in  the  title,  or  are  cog- 
nate or  germane  thereto,  the  require- 
ment of  the  constitution,  as  to  title  is 
satisfied.  Ingles  v.  Straus,  91  Va.  209, 
21  S.  E.  490;  Lacey  v.  Palmer,  93  Va.  159, 
24  S.  E.  930;  Prison  Ass'n  v,  Ashby,  93 
Va.  667,  25  S.  E.  893;  Bosang  v.  Iron 
Bolt  Bldg.,  etc.,  Ass'n,  96  Va.  113,  30  S. 
E.  440;  State  v.  Mines,  38  W.  Va.  125, 18 
S.  E.  470;  State  v.  Brookover,  38  W. 
Va.  141,  18  S.  E.  476;  McEldowney  v, 
Wyatt,  44  W.  Va.  711,  30  S.  E.  239; 
Fidelity  Ins.,  etc.,  Co.  v.  Shenandoah 
Val.  R.  Co.,  86  Va.  1,  9  S.  E.  759; 
Com.  V.  Drewry,  15  Gratt.  1;  Ander- 
son V.  Com.,  18  Gratt.  295;  Lescallett 
V.    Com.,     89    Va.    878,     17    S.    E.     546; 


Prison  Ass'n  v,  Ashby,  93  Va.  667,  25 
S.  E.  893;  Stewart  v.  Tennant,  52 \v. 
Va.  559,  572,  44  S.  E.  223;  Shields  v, 
Bennett,  8  W.  Va.  74. 

The  title  of  an  act  may  embrace  all 
matters  which  are  not  incongruous  with 
each  other,  and  which  by  fair  intend- 
ment, can  be  considered  as  having  a 
necessary  or  proper  connection. 
Chesapeake,  etc.,  R.  Co.  v.  Patton.  9 
W.  Va.  648;  State  v.  Mines,  38  W.  Va. 
125,  18  S.  E.  470;  State  v.  Brookover, 
38  W.  Va.  141,  18  S.  E.  476. 

(6)  Employment  of  Restrictive  Words 
in  Title. 

The  title  to  an  act  may  be  so  re- 
stricted as  to  exclude  matters  indi- 
cated in  the  title.  In  such  case,  the 
matter  excluded  by  the  restrictive 
words  of  the  title  can  not  be  inserted  in 
the  body  of  the  statute  without  making 
it  void.  Fidelity  Ins.,  etc.,  Co.  v.  Shen- 
andoah Val.  R.  Co.,  86  Va.  1,  9  S  E. 
759. 

(7)  Employment  of  "And  So  Forth"  to 
Enlarge  Title. 

The  use  of  the  term,  "and  so  forth" 
can  not  enlarge  the  meaning  of  othei 
words  employed  in  the  title  of  an  act 
nor  supply  any  omission  therein. 
Lacey  v.  Palmer,  93  Va.  159,  24  S.  E. 
930. 

(S)   Mode  of  Determining  Sufficiency. 

The  question  whether  the  object  of 
an  act  is  expressed  in  the  title,  is  de- 
termined by  a  comparison  of  the  act 
and  title  and  is  not  influenced  by  any 
former  law  which  the  later  act,  if  valid, 
expressly  or  by  implication,  repeals. 
Shields  v.  Bennett.  8  W.  Va.  74,  89. 
(9)   Application  of  Rules. 

Removal  of  Seat  of  State  Govern- 
ment.— The  title,  "an  act  to  remove  the 
seat  of  the  government  temporarily  to 
Wheeling"  is  sufficient  to  sustain  a 
provision  accepting  the  offer  of  cer- 
tain citizens  to  effect,  without  cost  to 
the  government,  such  removal.  Slack 
V.  Jacob,  8  W.  Va.  612. 

Act  Providing  for  Change  of  Loca- 
tion of  County  Seat.— An  act  entitled. 
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"'an  act  locating  the  county  seat  of 
Calhoun  county,"  which  embraced  a 
provision  authorizing  the  board  of 
supervisors  to  sell  the  county  prop- 
erty, at  Arnoldsburg,  is  repugnant  to 
art.  4,  §  36  of  the  constitution  which 
provides,  that  no  law  shall  embrace 
more  than  one  object  which  shall  be 
expressed  in  its  title.  Cutlip  v.  Cal- 
houn  County,   3  W.   Va.   588. 

An  act  entitled,  "an  act  to  authorize 
the  qualified  voters  of  Alexandria 
county  to  vote  on  the  question  of  the 
removal  of  the  courthouse  from  Alex- 
andria city  to  some  point  within  Alex- 
dria  county,"  is  not  sufficiently  broad 
to  sustain  provisions  in  the  act  for 
the  partition  or  sale  of  the  courthouse 
and  jail  properties  held  for  the  use  of 
the  county  and  city,  it  being  in  conflict 
with  art.  5.  §  15  of  the  constitution  of 
Virginia  which  provides  that  no  law 
shall  embrace  more  than  one  object 
which  shall  be  expressed  in  its  title. 
Board  of  Supervisors  v.  Alexandria,  95 
Va.   469,  2«  S.   E.  882. 

An  act  entitled,  "an  act  to  authorize 
and  provide  for  a  special  election  in 
the  county  of  Pulaski  as  to  the  re- 
moval of  the  courthouse  of  said 
county,"  is  sufficient,  under  art.  5,  § 
15,  of  the  constitution  of  Virginia  to 
sustain  a  provision  in  the  act  for  a 
second  election,  upon  failure  of  the 
first  to  decide  the  issue.  Ingles  v, 
Straus.  91  Va.  209,  21  S.  E.  490. 

Enlarging  Jurisdiction  of  Court. — 
The  title,  "an  act  to  enlarge  the  juris- 
diction of  the  hustings  court"  is  suffi- 
cient to  embrace  in  the  body  of  the 
act  a  provision  that  the  judge  may 
in  certain  cases  act  as  judge  of  the 
chancery  court.  Morriss  v.  Virginia 
Ins    Co.,  85  Va.  588,  8  S.  E.  383. 

Allowing  Time  to  Treasurer  to  Make 
Ketum  of  Delinquent  Taxes.— The  ti- 
tle, "an  act  to  allow  further  time  for  the 
treasurer  of  Henrico  county  to  make 
returns  of  delinquent  taxes"  will  not 
sustain  a  provision  for  the  treasurer  of 
Henrico  county  to  make  supplementary 
returns    of    delinquent     taxes  for    the 
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years,  etc.  Board  of  Supervisors  v. 
McGruder,  84  Va.  828,  6  S.  E.  232, 

Act  Appropriating  Money. — Where 
an  appropriation  is  mentioned  in  the 
title  as  the  object  of  the  act,  this  is 
sufficient  to  sustain  the  validity  of  the 
provision  indicating  an  officer  on  whose 
requisition  the  appropriation  shall  be 
made.     Shields  v.  Bennett,  8  W.  Va.  74. 

Act  Regulating  Salary  of  Public  Of- 
iicers« — An  act  which  defines  what  du- 
ties are  to  be  performed  by  an  officer, 
in  consideration  of  a  salary  given  to 
him  by  the  act,  and  which  imposes 
upon  him  duties  theretofore  discharged 
by  another  officer,  and  provides  that 
the  latter  shall  no  longer  do  the 
work  or  receive  the  compensation 
therefor,  is  sufficiently  embraced  within 
a  title  to  "regulate  the  salary"  of  such 
officer.  Trehy  v,  Marye,  100  Va.  40, 
40  S.  E.  126. 

Special  Acts  of  Incorporation.— The 
title,  "an  act  to  incorporate  the  At- 
lantic and  Danville  Narrow  Gauge 
Railroad  Company"  will  sustain  a  pro- 
vision authorizing  counties  to  aid,  by 
their  subscriptions,  in  its  constructions. 
Powell  V,  Supervisors,  88  Va.  707,  14 
S.  E.  543. 

An  act  entitled,  "an  act  to  incorpo- 
rate the  Little  Kanawha  Navigation 
Company,"  is  sufficient  to  embrace  a 
provision  in  the  body  of  the  act,  allow- 
ing counties-  benefitted  thereby  to  sub- 
scribe to  the  stock.  State  v.  County 
Court,  87  W.  Va.  808,  17  S.  E.  379. 

An  act  entitled,  "an  act  to  incorpor- 
ate the  town  of  Iron  Gate,  Virginia," 
is  not  sufficient  under  art.  5,  §  15,  of 
the  constitution  of  Virginia,  which  de- 
clares that  no  law  shall  embrace  more 
than  one  subject,  which  shall  be  ex- 
pressed in  its  title,  to  sustain  a  pro- 
vision in  the  act  that  the  whole  town 
shall  be  in  Alleghany  county,  while  in 
fact  a  portion  of  which  is  in  Botetourt 
county,  and  thereby  change  the  bound- 
ary lines  of  the  two  counties.  Cahoon 
V.  Iron  Gate,  etc.,  Imp.  Co.,  92  Va. 
367,  23  S.  E.  767. 

An  act  entitled,  "an  act  to  provide  a 
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new  charter  for  the  Iron  Belt  Building 
and  Loan  Association,"  is  sufficient 
under  art.  5,  §  15  of  the  Virginia  con- 
stitution to  sustain  a  provision  in  the 
act  validating  certain  transactions 
previously  made  by  the  association, 
which  were  usurious  when  made.  Bo- 
sang  V.  Iron  Bolt  Bldg.,  etc.,  Ass'n,  96 
Va.  113,  30  S.  E.  440. 

Act  Providing  Remedy  for  Recovery 
of  Stock  Subscriptions. — An  act  en- 
titled, "an  act  to  prescribe,  the  mode 
by  which  unpaid  subscriptions  to  joint 
stock  companies  may  be  recovered  by 
said  companies,  their  receivers  or  as- 
signees," does  not  authorize  any  legis- 
lation as  to  the  mode  by  which  credit- 
ors may  recover  such  unpaid  stock  sub- 
scriptions. Martin  v.  South  Salem 
Land  Co.,  94  Va.  28,  26  S.  E.  591. 

Act  Giving  Lien  for  Supplies  to  Man- 
ufacturing  Companies. — Under  a  stat- 
ute giving  a  lien  to  "all  persons 
furnishing  fuel  and  all  other  supplies 
necessary  to  the  operation  of  any  man- 
ufacturing company,"  it  was  held,  that 
pig  iron  was  necessary  to  the  opera- 
tion of  a  rolling  mill  whose  business 
it  is  to  manufacture  among  other 
things,  iron,  steel  and  other  metals. 
Virginia  Development  Co.  v.  Crozer 
Iron  Co.,  90  Va.  126,  17  S.  E.  806. 

Act  to  Secure  Wages  of  Employees 
of  Transportation  Companies. — An  act 
entitled,  "an  act  to  secure  payment  of 
wages  and  salaries  of  certain  em- 
ployees of  railway  and  other  transpor- 
tation companies,"  is  not  sufficient  to 
sustain  a  provision  giving  a  Hen  on  the 
property  for  cars,  supplies  and  en- 
gines; being  repugnant  to.§  15,  art.  5 
of  the  Virginia  constitution,  which  pro- 
vides that  no  law  shall  embrace  more 
than  one  object  which  shall  be  ex- 
pressed in  its  title.  Fidelity  Ins.,  etc., 
Co.  V.  Shenandoah  Val.  R.  Co.,  86  Va. 
1,  9  S.  E.  7W. 

Act  to  Prevent  Pool  Selling.— A 
statute  entitled  "An  act  to  prevent 
pool  selling  and  so  forth,  upon  the  re- 
sult of  any  trials  of  speed  of  any  an- 
imals or  beasts    taking    place    without 


the  limits  of  the  commonwealth,"  and 
which  makes  it  unlawful  for  any  per- 
son, association  or  corporation,  by  any 
means  or  device,  to  make  any  bet  or 
wager,  or  to  receive,  record,  register 
or  forward,  purport  or  pretend  to  for- 
ward, any  money,  thing  or  considera- 
tion of  value  to  be  bet  or  wagered  upon 
the  result  of  any  trials  of  speed, 
power  of  endurance,  or  skill  of  animals 
which  is  to  take  place  beyond  the 
commonwealth,  conflicts  with  this  pro- 
vision as  it  prohibits  acts  which  are 
not  included  in  the  term  "pool  selling." 
Lacey  v.  Palmer,  93  Va.  159,  24  S.  E. 
930. 

An  act  entitled,  "an  act  to  prevent 
and  punish  gambling,  and  the  making, 
writing  or  selling  of  books  or  pools,  or 
mutuals  on  the  result  of  any  trotting 
race  of  horses,  or  race  of  any  kind,  or 
game  of  baseball,"  is  sufficient  to  em- 
brace in  the  body  of  the  act  a  pro- 
vision to  prevent  the  keeping  of  a 
house  for  such  betting  therein.  Les- 
callett  V,    Com.,   89  Va.  878, 17  S.  E.  546. 

Act  to  Establish  Low  Water  Mark 
of  Oyster  Grounds. — An  act  of  as- 
sembly approved  February  26,  1894.  is 
entitled  "An  act  to  define  and  establish 
by  straight  lines  the  low  water  mark 
lines  for  the  riparian  owner  of  the 
shores  of  Fox  Island,  or  Fox  Islands, 
in  the  county  of  Accomac,  State  of 
Virginia."  The  body  of  the  act  sub- 
mits to  arbitration  a  controversy  as 
to  the  ownership  of  cerlr.iii  oysie*" 
lands,  appoints  the  arbitrator,  pre- 
scribes the  terms  of  the  award,  states 
w^here  it  shall  be  recorded,  and  what 
its  effect  shall  be.  It  was  held,  thai 
the  act  is  broader  than  its  title,  and, 
being  in  contravention  of  §  15,  art.  5, 
of  the  constitution  of  this  state  (1869), 
is  null  and  void.  Ellinger  v.  Com., 
102  Va.  100,  45  S.  E.  807. 

Statutes  of  Limitation. — See  the 
title  LIMITATION  OF  ACTIONS, 
vol.  9,  p.  373. 

b.  Amendatory  Acts. 

See  post,  "Amendment"  VII,  A 
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8.  Enlarging  Title  during  Progress  of 
Enactment. 
If  the  original  t  tie  of  a  bill  is  suffi- 
cient, the  legishiure  does  not  vitiate 
the  legislation  by  rendering  such  title 
more  definite  and  specific  during  th-s 
progress  of  enactment,  if  the  object  of 
the  bill  is  not  thereby  essentially 
changed.  Price  v.  Moundsville,  43  W. 
Va.  523,  27  S.  E.  218. 

4.  Effect  of  Act  Which   Is  Broader  than 

Title. 
If  the  title  is  so  framed  as  to  include 
only  certain  matters,  the  other  legisla- 
tion beyond  the  matters  named  is  in- 
operative, although  it  might  with  pro- 
priety have  been  embraced  in  the  same 
act  with  the  matters  indicated  by  the 
title,  if  the  title  had  been  more  com- 
prehensive. Supervisors  v.  Alexandria, 
95  Va.  469,  28  S.  E.  882;  Martin  z/. 
South  Salem  Land  Co.,  94  Va.  28,  26 

5.  E.  591;  Cahoon  v.  Iron  Gate, 
etc.,  Imp.  Co.,  92  Va.  367,  23  S.  E.  767; 
Fidelity  Ins.,  etc.,  Co.  v.  Shenandoah 
Val.  R.  Co.,  86  Va.  1,  9  S.  E.  759; 
Shields  V.  Bennett,  8  W.  Va.  74;  Lacey 
V.  Palmer,  93  Va.  159,  24  S.  E.  930. 

When  any  one  of  the  objects  of  a 
statute  is  indicated  by  the  title,  and 
such  object  is  capable  of  being  sepa- 
rated from  the  objects  not  so  indicated, 
and  stands  complete  in  itself,  and  capa- 
ble of  being  executed  as  the  will  of 
the  legislature,  the  object  so  indicated 
is  valid.  Supervisors  v.  Magruder,  84 
Va.  828,  6  S.  E.  232;  Board  of  Super- 
visors V.  Alexandria,  95  Va.  469,  28  S. 
E.  882;  Lacey  v.  Palmer,  93  Va.  159, 
24  S.  E.  930;  Shields  v.  Bennett,  8  W. 
Va.  74. 

C.  SPECIAL  PROVISIONS  APPLI- 
CABLE  TO  ACTS  IMPOSING, 
REVISING  OR  CONTINUING 
TAXES. 

Article  10,  §  19  of  the  constitution 
provides  that  every  law  which  imposes, 
continues  or  revises  a  -tax  shajl  dis- 
tinctly state  the  tax  and  the  object  to 
which  it  is  to  be  applied,  and  it  shall 
not  be  sufficient  to  refer  to  any  other 


law  to  fix  the  tax  or  object."  The  act 
of  March  3,  1898  (acts,  1897-98,  p.  864), 
provided  that  "the  money  collected  for 
license  taxes  shall  be  paid  over  to  the 
auditor  of  public  accounts  and  ac- 
counted for  in  the  general  oyster  fund 
of  the  state,  but  shall  in  nowise  be  con- 
sidered a  part  thereof,  or  in  any  way 
used  to  defray  the  expenses  of  said 
oyster  commission."  Held,  that  act 
sufficiently  stated  the  object  for  which 
the  tax  was  imposed.  Morgan  v.  Com., 
98  Va.  812,  35  S.  E.  448. 

The  title  of  an  act  which  imposes  a 
tax  sufficiently  defines  the  object  to 
which  the  tax  is  to  be  applied,  within 
the  meaning  of  §  16,  art.  10,  of  the  con- 
stitution of  Virginia,  when  it  declares 
it  to  be  to  "obtain  revenue."  Com.  f. 
Brown,  91  Va.  762,  21  S.  E.  357. 

An  amendatory  act  which  merely 
continues  a  tax,  which  has  been  im- 
posed by  a  previous  act,  without  stat- 
ing the  object  to  which  the  tax  is  to 
be  applied,  is  not  repugnant  to  §  16. 
art.  10,  of  the  constitution  if  the  orig- 
inal act,  which  imposed  the  tax  states 
the  object  to  which  it  was  to  be  ap- 
plied. Com.  V.  Brown,  91  Va.  762,  21 
S.  E.  357. 

D.  ENACTING  CLAUSE. 

Where  the  constitution  provide> 
that  the  style  of  the  acts  shall  be,  "be 
it  enacted  by  the  legislature  of  West 
Virginia;"  the  legislature  can  not  give 
a  matter  the  force  and  effect  of  law  by 
the  passage  of  a  joint  resolution  in  re- 
lation thereto,  when  such  matter  is 
properly  the  subject  of  enactment. 
Boyers  v.  Crane,  1  W.  Va.  176. 

III.  Enactment. 

A.  POWER  TO  ENACT. 
1.  In  General. 

As  to  powers  of  legislature  in  gen- 
eral, see  the  title  CONSTITU- 
TIONAL LAW,  vol.  3,  p.  161,  et  seq. 

Convention  of   Delegates  of   1776 

It  was  held,  that  an  ordinance  of  the 
convention  of  delagates  of  1776,  mak- 
ing it  a  felony  to  counterfeit  currency. 
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was  authorized,  and  a  person  violating 
such  ordinance  was  punishable.     Com. 
V.  Dowdall,  1  Va.  Cas.  7. 
2.  At  Special  Sessions. 

Where  the  constitution  provides 
that  the  governor  may  call  an  extra 
session  of  the  legislature,  but  when  so 
convened  it  shall  enter  upon  no  busi- 
ness except  that  stated  in  the  proclama- 
tion by  which  it  was  called  together, 
under  which  authority  the  governor 
calls  an  extra  session  for  the  purpose, 
among  other  things,  of  "protecting  the 
public  treasury  against  unnecessary  ex- 
penditures by  regulating  the  cost 
charges,  and  proceedings  in  criminal 
cases  before  justices  of  the  peace  and 
circuit  courts,"  and  a  bill  was  enacted 
allowing  the  accused  to  strike  oflF  six 
jurors  and  the  prosecuting  attorney 
two,  was  held  to  be  constitutional. 
State  V.  Shores,  31  W.  Va.  491,  ?  S. 
E.  413. 

8.  Restricting  Powers  of  Future  Legis- 
latures. 

Sec  the  title  CONSTITUTIONAL 
LAW,  vol.  3,  p.  168. 

B.  VOTING. 

1.  Vote  Necessary  to  Enact. 

Necessary  for  Favorable  Vote  by 
Both  Branches  of  Legislature. — Every 
resolution  requires  the  consent  of  both 
branches  of  the  general  assembly  be- 
fore it  can  become  a  law.  Field  v. 
Auditor,  83  Va.  882,  3  S.  E.  707. 

A  resolution  passed  by  one  branch, 
only,  of  the  general  assembly,  author- 
izing the  governor  to  employ  counsel 
to  consider  a  claim  against  the  state, 
confers  no  authority  on  him  to  bind 
the  state.  Field  v.  Auditor,  83  Va.  882, 
3  S.  E.  707. 

Number  of  Votes  Required.— No  bill 
can  be  passed  by  either  branch  of  the 
legislature  without  an  affirmative  vote 
of  a  majority  of  the  members  elected 
thereto.  Osburn  v.  Staley,  5  W.  Va. 
85;  Field  v.  Auditor,  83  Va.  882,  3  S. 
E.  707. 

It  is  not  clear  beyond  a  "reasonable 
doubt,"     that     the     words     "members 


elected,"  in  the  constitution  of  this 
state,  in  the  section  providing  that  **nu 
bill  shall  be  passed  by  either  branch 
(of  the  legislature)  without  an  affirma- 
tive vote  of  a  majority  of  the  members 
elected  thereto,"  can  only  refer  to  per- 
sons elected  at  the  last  preceding  elec- 
tions, although  they  may  have  ceased 
to  be  members  at  the  time  the  vote  is 
taken  on  the  passage  of  the  bill;  and 
a  reasonable  doubt  as  to  this  is  suffi- 
cient to  sustain  the  validity  of  the  act 
under  consideration.  Osburn  v.  Staley, 
6  W.  Va.  85. 

To  avoid  conflict  with  the  constitu- 
tion, and  to  give  the  act  the  force  of 
law,  the  construction  that  members 
elected,  occurring  as  before  noted,  re- 
fers to  those  who  were  members  at 
the  time  the  vote  was  taken,  should  be 
adopted  to  sustain  the  validity  of  the 
act.  Osburn  v.  Staley,  5  W.  Va.  85. 
8.  Method  of  Voting^Yeas  and  Nays. 

Where  the  constitution  requires  the 
yeas  and  nays  on  the  final  passage  of 
a  bill,  and  that  they  shall  be  entered  on 
the  journal,  a  conformity  to  such  re- 
quirement is  necessary  in  order  that 
the  bill  should  be  valid.  Osburn  v. 
Staley,  5  W.  Va.  85;  Lambert  r.  Smith, 
98  Va.  268,  38  S.  E.  938;  Christian  r. 
Taylor,  96  Va.  503,  31  S.  E.  904;  Field 
V.  Auditor,  83  Va.  882,  3  S.  E.  707; 
Boyers  v.   Crane,  1   W.   Va.   176. 

The  act  approved  March  5,  1900,  en- 
titled "an  act  to  provide  for  the  ap- 
pointment of  commissioners  of  valua- 
tion, and  defining  their  duties."  carries 
with  it  an  appropriation  of  public 
money,  and  not  having  been  passed  by 
an  "aye  and  no"  vote,  duly  recorded  as 
required  by  art.  10,  §  11,  of  the  consti- 
tution, is  null  and  void.  The  valid  por- 
tion of  the  act  can  not  be  separated 
from  the  invalid  portion  so  as  to  give 
effect  to  the  former,  and  hence  the 
whole  act  is  invalid.  Lambert  r.  Smith. 
98  Va.  268,  38  S.  E.  938. 

The  act  approved  February  11,1898, 
amending  and  re-enacting  §  666  of  the 
Code,  in  relation  to  the  sale  of  lands 
previously  purchased  by  the  common- 
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wealth  for  delinquent  taxes,  is  not  in 
conflict  with  art.  10,  §  11,  of  the  consti- 
tution of  the  state.  The  act  does  not 
impower,  continue,  or  revive  any  ap- 
propriation of  public  or  trust  money, 
nor  does  it  release,  discharge,  or  com- 
mute any  claim  or  demand  of  the  state, 
and  a  recorded  vote  on  its  passage 
was  not  necessary  to  its  validity. 
Christian  v.  Taylor,  96  Va.  503,  31  S. 
E.  904. 

C.  POWER  TO  RECALL  BILL 
AFTER  TRANSMISSION  TO 
GOVERNOR. 

See  the  title  CONSTITUTIONAL 
LAW,  vol.  3,  p.  167. 

D.  APPROVAL  OR  VETO. 

The  approval  by  the  governor  of  an 
act  which  's  to  take  effect  ninety  days 
after  its  passage,  relates  back  to  the 
date  of  its  passage.  State  v.  Mounts, 
36  W.  Va.  179,  14  S.  E.  407. 

While  the  governor's  approval  of  a 
bill  pasiod  by  the  legislature  gives 
vitality  to  the  law,  yet  the  legislature 
may  pass  the  law  over  his  veto,  which 
amounts  to  nothing  more  than  an  ap- 
peal for  a  reconsideration  of  a  bill. 
State  V.  Mounts,  36  W.  Va.  179,  14  S. 

E.  407. 

A  bill  passed  by  both  houses  of  the 
general  assembly,  and  presented  to  the 
governor,  who  at  the  request  of  the 
legislature,  by  a  joint  resolution,  re- 
turns it  to  the  legislature  without  his 
veto  and  objections,  is  not  a  good  law; 
the  legislature  having  no  right  to  re- 
call the  bill,  nor  the  governor  to  return 
it  without  his  objections.  Wolfe  v. 
McCaull,  76  Va.  889. 

As  to  royal  assent  or  dissent  to  acts 
of  assembly  prior  to  the  revolution, 
see  Daniel  v.  Robinson,  4  Call.  570. 

E.   LEGISLATIVE  JOURNALS. 

1.  Necessity  of  Showing  as  to  Com- 
pliance with  Constitutional  Re- 
quirements. 

The  constitution  of  West  Virginia 
requires  each  branch  of  the  legislature 
to  keep  a  journal,  and  provides  that  on 


the  passage  of  every  bill,  the  vote  shall 
be  taken  by  yeas  and  nays,  and  be 
entered  on  the  journal,  and  no  bill 
shall  be  passed  by  either  branch  with- 
out an  affirmative  vote  of  a  majority 
of  the  members  elected  thereto;  and 
on  a  question  touching  the  validity  of 
an  act,  this  court  can  look  beyond  the 
authentication  of  the  act,  to  the  jour- 
nal of  either  branch,  to  see  if  the  bill 
passed  by  the  required  number  of 
votes.    Osburn  v.  Staley,  5  W.  Va.  85. 

And  a  mere  clerical  omission  in  the 
journal  of  either  house  will  not  vitiate 
an  act  of  the  legislature,  if  there  is 
sufficient  on  the  face-  of  the  journal  to 
show  substantial  compliance  with  con- 
stitutional requirements.  Price  v. 
Moundsville,  43  W.  Va.  523,  27  S.  E. 
218. 
8.  Conclusiveness. 

The  evidence  furnished  in  the  journal 
proceedings  of  the  senate  import  an 
absolute  verity  and  cannot  be  disputed 
by  the  courts.  Wise  v.  Bigger,  79  Va. 
269. 

For  a  court  to  inquire  into  or  dis- 
pute the  veracity  of  the  journals  kept 
by  the  two  branches  of  the  legislature 
would  be  to  violate  both  the  letter  and 
the  spirit  of  the  constitution,  to  invade 
a  co-ordinate  and  independent  depart- 
ment of  the  government  and  to  inter- 
fere with  separate  and  legitimate 
power  and  functions  of  the  legislature. 
Wise  V.  Bigger,  79  Va.  269. 

F.  ENROLLED  BILL. 
1.  Presumption  as  to  Regularity  of  En- 
actment. 

A  bill  duly  enrolled,  authenticated 
and  approved  is  presumed  to  have 
been  passed  by  the  legislature  in  con- 
formity with  the  requirements  of  the 
constitution,  unless  the  contrary  is 
made  to  affirmatively  appear.  Price  v. 
Moundsville,  43  W.  Va.  523,  27  S.  E 
218. 

8.  Evidence  to  Show  Inadvertent  Omis- 
sion of  Words. 

The  testimony  of  the  draftsman  of 
the  amendatory  act,  showing  that  the 
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omission  of  words  was  inadvertent  is 
not  admissible,  being  forbidden  by  law, 
reason  and  public  policy.  Combined 
Saw,  etc.,  Co.  v.  Flournoy,  88  Va.  1029, 
14  S.  E.  976.  See  Wise  v.  Bigger,  79 
Va.  269. 

3.  Conflict  between  Enrolled  and  Pub- 
lished Act. 
In  the  case  of  conflict  between  the 
enrolled  bill  and  the  published  act,  the 
enrolled  bill  is  the  best  and  controlling 
evidence  of  the  legislative  intent 
Johnson  v,  Barham,  99  Va.  305,  38  S. 
E.  136. 

IV.  Time  of  Taking  Effect. 

Provision  That  Statute  Shall  Take 
Effect  at  Future  Date — The  legislature 
may  provide  that  an  act  shall  not  take 
effect  until  some  future  day.  Bull  v. 
Read,  13  Gratt.  78. 

Provision  That  Act  Shall  Take  Ef- 
fect upon  Contingency. — ^The  legisla- 
ture may  provide  that  an  act  shall  not 
take  effect  until  the  happening  of  some 
particular  event,  or  upon  some  contin- 
gency thereafter  to  arise,  or  upon  the 
performance  of  some  specified  condi- 
tion.    Bull  V.   Read,  13  Gratt.  78. 

Before  Printing  and  Publication. — 
The  manuscript  act  of  1691,  and  not 
the  printed  revisal  of  1705,  fixes  the 
period  at  which  the  right  of  making 
slaves  of  Indians  was  restricted.  Pal- 
las V.  Hill,  2  Hen.  &  M.  149. 

Computation  of  Time  from  Passage. 
— The  day  of  passage  is  excluded  in 
considering  when  a  statute  will  take 
effect.     King  v.  Moore,  Jeff.  8. 

In  computing  the  ninety  days  re- 
quired by  art.  6,  §  30,  of  the  West  Vir- 
ginia constitution,  it  is  immaterial 
whether  we  count  the  day  of  the  pas- 
sage, and  reject  the  ninetieth  day,  or 
whether  we  include  the  ninetieth  and 
exclude  the  day  of  the  passage  of  the 
act.  An  act  passed  on  the  27th  day  of 
February,  1891,  will  imder  the  consti- 
tutional provisions,  take  effect  on  the 
28th  day  of  May,  1891.  State  v.  Mounts, 
36  W.  Va.  179,  14  S.   E.  407;  State  v. 


Scott,  36  W.  Va.  704,  15  S.  E.  405. 
See  generally,  the  title  TIME. 

Meaning  of  "Passage"  in  Provision 
for  Taking  Effect  Ninety  Days  after 
Passage.— The  constitution  of  West 
Virginia  provides  that  no  act  shall  take 
effect,  except  the  ones  passed  at  the 
fiist  session  under  this  constitution, 
until  the  expiration  of  ninety  days  after 
its  passage,  unless  the  legislature,  etc., 
and  the  word  "passage"  in  this  con- 
nection was  construed  to  mean  from 
the  passage  by  both  houses  of  the  leg- 
islature, and  not  from  the  approval  by 
the  governor.  State  v.  Mounts,  36  W. 
Va.  179,  14  S.  E.  407;  State  v.  Scott,  36 
W.  Va.  704,  15  S.  E.  405. 

Evidence  as  to  Time  of  Taking  Ef- 
fect.— Whenever  a  question  arises  in  a 
court  of  law,  as  to  the  existence,  time 
of  taking  effect,  or  of  the  precise  terms 
of  a  statute,  the  court  in  the  absence 
of  any  positive  law  to  the  contrary  has 
a  right  to  resort  to  any  information, 
which  from  its  nature  is  capable  of 
conveying  to  the  judicial  mind  a  clear 
and  satisfactory  answer.  Osburn  v, 
Staley,  5  W.  Va.  85,  92. 

Effect  of  Acts  Done  before  Sutute 
Takes  Effect.— Where  by  an  act  of  the 
general  assembly  a  vote  was  to  be 
taken  on  the  fourth  Thursday  of  May, 
1866,  before  the  proclamation  of  the 
president  of  the  United  States,  declar- 
ing that  the  insurrection  was  at  an  end, 
and  that  peace  and  tranquility  reigned 
throughout  the  whole  of  the  country 
(issued  on  the  20th  day  of  August, 
1866),  such  a  vote  is  a  nullity,  being 
taken  before  the  act  had  validity.  Con- 
ley  V.  Supervisors,  2  W.  Va.  416. 

V.  Constitutionality. 

In  General.- See  the  title  CONSTI- 
TUTIONAL LAW,  vol.  3,  p.  161,  ct 
seq. 

Presumption  and  Construction  in 
Favor  of  Constitutionality.— See  the 
title  CONSTITUTIONAL  LAW,  vol. 
3,  p.  163,  et  seq. 

Who  May  Raise  Question— See  the 
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title  CONSTITUTIONAL  LAW,  vol. 
3,  p.  186. 

Effect  of  Unconstitutionality  in 
Whole  or  in  Part— See  the  title  CON- 
STITUTIONAL LAW,  vol.  3,  pp.  186, 
187. 

Special  Statutes  Prohibited  by  Con- 
stitution.— As  to  validity  of  special  acts 
of  incorporation,  in  general,  see  the 
title  CORPORATIONS,  vol.  3,  p.  553. 
As  to  the  validity  of  special  acts  cre- 
ating, altering  or  dissolving  towns,  see 
the  title  MUNICIPAL  CORPORA- 
TIONS, vol.  10,  pp.  159,  160.  As  to 
validity  of  special  acts  changing  county 
seat,  see  the  title  COUNTIES,  vol.  3, 
p.  648. 

VI.  Construction. 

A.  A  QUESTION  FOR  COURT. 

It  is  the  province  of  courts  to  decide 
what  the  law  is,  and  determine  its  ap- 
plication to  particular  facts  in  the 
decision  of  causes.  Shephard  v.  Wheel- 
ing, 30  W.  Va.  479,  4  S.  E.  635. 

B.  GENERAL  RULES  OF  CON- 
STRUCTION. 

1.  Intention  the  Cardinal  Rule. 

In  General. — The  intention  of  the 
lawmakers  constitutes  the  law,  and  the 
primary  object  in  the  interpretation  of 
the  statute  is  to  ascertain  and  give  ef- 
fect to  that  intention,  although  the 
construction  may  not  be  in  conformity 
with  the  strict  letter  of  the  law.  Boil- 
ing V.  Boiling,  88  Va.  524,  527,  14  S. 
E.  67;  Grubb  v.  Suit,  32  Gratt.  203, 
208,  34  Am.  Rep.  765;  Funkhouser  v. 
Spahr,  102  Va.  306,  312,  46  S.  E.  378; 
Sherwood  v.  Atlantic,  etc.,  R.  Co.,  94 
Va.  291,  26  S.  E.  943;  Ryan  v.  Krise, 
89  Va.  728,  733,  17  S.  E.  128;  Chesa- 
peake, etc.,  R.  Co.  V.  Walker,  100  Va. 
69,  40  S.  E.  633;  Chalmers  v.  Funk,  76 
Va.  717,  722;  Orange,  etc.,  R.  Co.  v. 
Alexandria,  17  Gratt.  176;  Matthews  v. 
Com.,  18  Gratt.  989;  Wallace  v,  Talia- 
ferro, 2  Call  447;  Humphreys  v.  Nor- 
folk, 25  Gratt.  97,  100;  Smith  v.  Bryan, 
100  Va.  199,  40  S.  E.  652;  Philips  v. 
Com.,  19   Gratt.   485;   Offield  v.  Davis, 


100  Va.  250,  40  S.  E.  910;  Fox  v.  Com.„ 
16  Gratt.  1,  10;  Forqueran  v.  Donnally» 
7  W.  Va.  114;  Daniel  v.  Simms,  49  W. 
Va.  554,  39  S.  E.  690;  Altmeyer  v.  Caul- 
field,  37  W.  Va.  847,  17  S.  E.  409;  Bax- 
ter V.  Wade,  39  W.  Va.  281,  19  S.  E. 
404;  Jackson  v.  Kittle,  34  W.  Va.  207, 
12  S.  E.  484;  Bank  v.  County  Court,  36 
W.  Va.  341,  15  S.  E.  78;  Brown  v. 
Gates,  15  W.  Va.  165. 

Intent  Paramount  to  Letter Stat- 
utes must  be  interpreted  according  to 
the  intent  and  meaning,  and  not  al- 
ways according  to  the  letter.  Bank  v. 
County  Court,  36  W.  Va.  341,  15  S.  E. 
78;  Chalmers  v.  Funk,  76  Va.  717; 
Orange,  etc.,  R.  Co.  v.  Alexandria,  17 
Gratt.  176;  Gas  Co.  v.  Wheeling,  8  W. 
Va.  320;  Postal  Telegraph  Cable  Co.  v. 
Norfolk,  etc.,  R.  Co.,  88  Va.  920,  14 
S.  E.  803;  Offield  v,  Davis,  100  Va.  250, 
40  S.   E.  910. 

And  no  law  will  be  construed  to  de- 
feat the  legislative  intention  but  to 
carry  it  out.  Philips  v.  Com.,  19  Gratt 
485. 

A  statute  will  be  construed  accord- 
ing to  its  obvious  intention,  though  the 
collocation  of  the  different  branches  of. 
the  provision  are  so  arranged,  by  mis- 
take, as  to  lead  to  a  different  conclu- 
sion.   Matthews  v.  Com.,  18  Gratt.  989. 

Expressed  Intention. — ^The  intention 
of  the  draughtsman  of  the  act,  or  the 
individual  members  of  the  legislature 
who  voted  for  and  passed  it,  if  not 
properly  expressed  in  the  act,  it  is 
admitted  has  nothing  to  do  with  its 
construction.  The  only  just  rule  of 
construction,  especially  among  a  free 
people,  is  the  meaning  of  the  law  as 
expressed  to  those  to  whom  it  is  pre- 
scribed and  who  are  to  be  governed  by 
it.  Richmond  v.  Supervisors,  83  Va. 
204.  2  S.   E.  26. 

Particular  Intent  Prevails  over  Gen- 
eral.— Where  a  general  intention  is  ex- 
pressed, and  the  act  also  expresses  a 
particular  intention  incompatible  with 
the  general  intention,  the  particular  in- 
tention will  be  regarded  as  an  excep- 
tion and  will  prevail.    Jackson  v.  Kittle, 
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34  W.  Va.  207,  12  S.  E.  484;  Baxter  v. 
Wade,  39  W.  Va.  281,  19  S.   E.  404. 

2:   Means  of  Ascertaining  Intention. 

a.  Construction  Excluded  Where  None 

Needed. 

It  is  a  well-established  American  rule 
of  construction  that  it  is  not  permitted 
to  interpret  that  which  has  no  need  of 
interpretation.  When  an  act  is  ex- 
pressed in  clear  and  precise  terms — 
when  the  sense  is  manifest  and  leads 
to  nothing  absurd — there  can  be  no 
reason  not  to  adopt  the  sense  which 
it  naturally  presents.  Ryan  v.  Krise, 
89  Va.  728,  17  S.  E.  128;  Price  v.  Harri- 
son, 31  Gratt.  114;  Johnson  v.  Mann, 
77  Va.  265. 

When  the  words  of  a  law  are  clear, 
no  construction  ought  to  be  allowed 
against  their  plain  meaning,  unless  the 
consequences  are  such  as  contravene 
a  paramount  law,  or  are  repugnant  to 
common  reason,  or  natural  equity. 
Com.  V,  Gaines,  2  Va.  Cas.  172. 

Where  the  words  of  the  statute  are 
not  ambiguous  but  have  a  clear  and 
definite  meaning,  it  is  not  within  the 
province  of  the  courts  to  go  further  by 
extending  its  provisions  so  as  to  in- 
clude persons  who  are  clearly  excluded 
by  the  statute  itself.  Waldron  v,  Tay- 
lor, 52  W.  Va-  284,  45  S.   E.  336. 

b.  Consideration  of  Statute  Itself. 
(1)    Subject  Matter. 

It  is  the  duty  of  the  court  to  en- 
deavor to  ascertain  the  intention  of 
the  legislature  from  the  subject  matter 
of  the  statute.  Boiling  v.  Boiling,  88 
Va.  524,  14  S.  E.  67;  Orange,  etc.,  R. 
Co.  V.  Alexandria,  17  Gratt.  176;  Hum- 
phreys V.  Norfolk,  25  Gratt.  97,  100; 
Fox  V.  Com.,  16  Gratt.  1;  Altmeyer  v, 
Caulfield,  37  W.  Va.  847,  17  S.  E.  409. 
(3)    Purpose  and  Object. 

In  searching  for  the  intention  of  the 
legislature,  it  is  the  duty  of  the  court 
to  consider  the  object  of  the  statute 
and  the  purpose  to  be  accomplished. 
Funkhouser  v.  Spahr,  102  Va.  306,  312, 
46  S.  E.  378;  Ryan  v.  Krise,  89  Va.  728, 
733,  17  S.  E.  128;  Sherwood  v.  Atlantic, 


etc.,  R.  Co.,  94  Va.  291,  26  S. 
E.  943;  Offield  v,  Davis,  100  Va.  250» 
40  S.  E.  910;  Orange,  etc.,  R.  Co.  v, 
Alexandria,  17  Gratt.  176;  Fox  v.  Com., 
IB  Gratt.  1;  Humphreys  v.  Norfolk,  25 
Gratt.  97,  100;  Altmeyer  v.  Caulfield^ 
37    W.   Va.    847,    17    S.    E.    409. 

And  a  doubtful  provision  in  a  stat- 
ute should  be  so  construed  as  to  ef- 
fect the  purpose  uf  its  enaction.  Hun- 
ter V.  Trustees,  47  W.  Va-  343,  34  S. 
E.   729. 

"The  reason  of  the  law — that  is,  the 
motive  which  led  to  making  of  it — is 
one  of  the  most  certain  means  of  es- 
tablishing the  true  sense.  As  soon  as 
we  know  the  reason  which  alone  has 
determined  the  will  of  him  who  speaks^ 
we  ought  to  interpret  his  words  and 
apply  them  in  a  manner  suitable  to 
that  reason."  Ryan  v,  Krise,  89  Va. 
728,  17  S.  E.  128. 

Moving  Cause. — The  cause  which 
moved  the  legislature  in  the  enactment 
of  a  statute  should  always  be  consid- 
ered in  the  construction  of  it.  Alt- 
meyer V.  Caulfield,  37  W.  Va.  847,  17 
S.  E.  409;  Fox  V,  Com.,  16  Gratt  1,  10. 

(3)  Character  of  Statute. 

In  endeavoring  to  ascertain  the  in- 
tention of  a  statute,  regard  must  be 
had  to  its  nature.  Altmeyer  v.  Caul- 
field, 37  W.  Va.   847,   17  S.    E.   409. 

(4)  Context. 

In  determining  the  intention  of  a 
statute,  the  court  must  look  to  the 
context.  Altmeyer  v,  Caulfield,  37  W. 
Va.  847,  17  S.  E.  409;  Offield  v.  Davis, 
100  Va.  250,  40  S.  E.  910;  Fox  v,  Com.^ 
16  Gratt.  1;  Postal  Tel.,  etc.,  Co.  v. 
Farmville,  etc.,  R.  Co.,  96  Va.  661,  32 
S.  E.  468;  Humphreys  v.  Norfolk,  25 
Gratt.  97,  100;  Gas  Co.  v.  Wheeling,  8 
W.  Va.  320. 
(6)    Effect  and  Consequences. 

The   effects   and   consequences   of  a 
statute  must  be  regarded  in  interpret- 
ing it     Altmeyer  v,  Caulfield,  37  W. 
Va.  847,  17  S.  E.  409. 
(6)  Preamble. 

The  preamble  may  be  consulted  in 
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some  cases  to  ascertain  the  intentions 
of  the  legislature.  '  But  it  is  chiefly 
from  the  main  body  the  purview  of 
the  act,  that  the  will  of  the  legislature 
is  to  be  learned;  when  this  is  clear  and 
express,  the  preamble  will  not  avail 
to  contradict  it.  Slack  v.  Jacob,  8  W. 
Va.  612. 

But  a  preamble  can  not  enlarge  the 
scope  of  a  statute.  Com.  v.  Smith,  76 
Va.  477. 

(7)    Titic. 

The  title  of  an  act  is  often,  but  not 
always,  a  sure  guide  to  the  true  mean- 
ing and  intent  of  the  legislature,  es- 
pecially in  this  state,  where  the 
constitution  in  terms  requires  that  the 
object  of  the  law  shall  be  expressed  in 
its  title.  Peters  v.  Auditor,  33  Gratt. 
368,  373. 

Although  the  title  is  no  part  of  a  law, 
yet  it  may  be  resorted  to,  when  it 
agrees  with  the  enacting  clause,  or  to 
remove  an  ambiguity.  Com.  v.  Gaines, 
2  Va.  Cas.  172. 

c.  Consideration  of  Statutes  in  Pari 
Materia. 
General  Rule. — It  is  a  settled  rule  of 
construction  that  all  statutes  in  pari 
materia  should  be  read  and  construed 
together,  as  if  they  formed  parts  of  the 
same  statute  and  were  enacted  at  the 
same  time,  and  where  there  is  a  dis- 
crepancy or  disagreement  among  them 
such  interpretation  should  be  given  as 
that  all  may,  if  possible,  stand  to- 
gether. Dillard  v.  Thornton,  29  Gratt. 
392;  Mitchell  v.  Witt,  98  Va.  459,  461, 
36  S.  E.  528;  Easley  v.  Barksdale,  75 
Va.  274,  281;  First  Nat.  Bank  v.  Hol- 
land, 99  Va.  495,  505,  39  S.  E.  126; 
Com.  V.  Guggenheimer,  78  Va.  71,  75; 
Pitman  v.  Com.,  2  Rob.  800,  803;  Pharis 
V.  Dice,  21  Gratt.  303;  Bank  v.  County 
Court,  36  W.  Va.  341,  15  S.  E.  78; 
Postal  Telegraph  Cable  Co.  v.  Norfolk, 
etc.,  R.  Co.,  88  Va.  920,  14  S.  E.  803; 
Offield  V.  Davis,  100  Va.  250,  40  S.  E. 
910;  Curran  v,  Owens,  15  W.  Va.  208; 
Anablc  v.  Com.,  24  Gratt.  563;  Daniel 
V.  Simms,  49  W.  Va.  554,  39  S.  E.  690; 


Forqueran  v.  Donnally,  7  W.  Va.  114; 
Postal  Tel.,  etc.,  Co.  v.  Farmville,  etc., 
R.  Co.,  96  Va.  661,  32  S.  E.  468;  Old 
Dominion  Bldg.,  etc.,  Ass'n  v,  Sohn,  54 
W.  Va.  101,  109,  46  S.  E.  222. 

Especially  should  effect  be  given,-  if 
possible,  to  statutes  in  pari  materia, 
enacted  at  the  same  session  of  the  leg- 
islature. Mitchell  V.  Witt,  98  Va.  459,. 
461,  36  S.  E.  528. 

Statutes  which  are  not  inconsistent 
with  one  another,  and  which  relate  to 
the  same  subject  matter,  are  in  pari 
materia,  and  should  be  construed  to- 
gether, and  effect  should  be  given  to 
them  all,  although  they  contain  no 
reference  to  one  another,  and  were 
passed  at  different  times.  Mitchell  v. 
Witt,  98  Va.  459,  36  S.  E.  528. 

Code  Provisions. — The  rule  applies 
with  peculiar  force  in  the  construction 
of  a  statutory  Code  to  the  several  parts 
thereof  which  related  to  the  same  sub- 
ject matter,  were  conceived  by  the  same 
minds,  prepared  by  the  same  hands,  and 
were  adopted  at  the  same  time  by  the 
same  legislative  body.  Dillard  v, 
Thornton,  29   Gratt.  392,  396. 

The  Code  is  but  one  act,  and  is  to  be 
construed  as  a  whole.  The  construc- 
tion placed  upon  language  used  in  one 
section  may  be  considered  in  deter- 
mining the  meaning  of  similar  or  the 
same  language  used  in  other  sections. 
First  Nat.  Bank  v,  Holland,  99  Va.  495, 
39  S.  E.  126. 

**The  Code  is  a  revision  of  the  statute 
law  of  the  state  as  it  existed  at  the 
time  of  the  revision.  It  was  adopted 
by  the  legislature  as  one  act,  and  all 
its  parts  took  effect  equally  and  simul- 
taneously. Notwithstanding  the  fact 
that  the  Code  is  a  revision  of  the  stat- 
ute law,  if  its  various  sections  are  har- 
monious and  their  meaning  plain,  resort 
can  not  be  had  in  construing  them  to 
the  original  statutes  to  see  if  any  error 
was  committed  in  the  revision.  Where 
harmonious,  and  their  meaning  clear, 
they  speak  for  themselves,  and  must  be 
interpreted  and  given  effect  as  revised. 
If,  however,  there  is  a  substantial  doubt 
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as  to  their  meaning,  the  law  which  was 
the  subject  of  the  revision  may  be 
looked  to  in  ascertaining  their  mean- 
ing. If  they  are  inconsistent  and  can 
not  stand  together,  the  original  stat- 
utes, and  the  respective  dates  of  their 
enactment,  may  be  examined  to  see 
what  was  the  last  expression  of  the 
will  of  the  legislature  on  the  subject. 
And  this  last  expression  of  the  legis- 
lative will,  when  ascertained,  if  it  be 
embodied  in  the  revision,  must  prevail 
in  construing  inconsistent  and  repug- 
nant parts  of  the  law  as  revised." 
Gaines  v.  Marye,  94  Va.  225,  26  S.  E. 
511;  Winn  v.  Jones,  6  Leigh  74. 

Sections  2414  and  2465  are  so  closely 
related  as  to  the  subject  matter  of  gifts 
that  they  may  be  said  to  be  in  pari 
materia,  and  should  be  construed  to- 
gether. First  Nat.  Bank  v.  Holland,  99 
Va.  495,  605,  39   S.   E.  126. 

Former  Statute  on  Same  Subject* — 
All  former  statutes  on  the  same  sub- 
ject, whether  repealed  or  unrepealed, 
may  be  considered  in  construing  pro- 
visions that  remain  in  force,  and  a  re- 
pealed section  which  defines  a  term 
does  not  change  the  meaning  of  the 
term  when  found  elsewhere  in  the  orig- 
inal connection,  and  the  section  re- 
pealed may  be  referred  to,  to  determine 
the  meaning  of  such  terms.  Daniel  v. 
Simms,  49  W.  Va.  554,  39  S.  E.  690. 

Where  an  act  of  the  legislature  is 
repealed  and  is  re-enacted  with  some 
changes  at  the  same  time,  both  stat- 
utes may  properly  be  taken  into  con- 
sideration in  giving  a  construction  to 
the  latter;  but  the  act  repealed  has  no 
force  whatever,  only  so  far  as  it  is 
continued  in  force  by  saving  clauses 
and  exceptions.  Curran  v.  Owens,  15 
W.  Va.  208,  230. 

The  rule  that  statutes  in  pari  materia 
are  to  be  construed  together  applies, 
though  some  of  the  statutes  have  ex- 
pired or  are  not  referred  to  in  the 
others.  Forqueran  v.  Donnally,  7  W. 
Va.  114, 

Acts  Passed  by  Same  Legislature. — 
Where   two   acts   were   passed   by   the 


same  legislature  within  the  same 
month,  the  difference  between  them 
can  not  be  considered  as  accidental,  but 
must  be  accepted  as  the  deliberate  re- 
sult of  the  legislative  will.  Com.  v. 
Guggenheimer,  78  Va.  71,   75. 

d.  The   Old   Law,   the   Evil  and   the 
Remedy. 

Mr.  Blackstone  says  there  are  three 
points  to  be  considered  in  the  construc- 
tion of  ajl  remedial  statutes — "the  old 
law,  the  mischief,  and  the  remedy — 
that  is,  how  the  common  law  stood  at 
the  making  of  the  act,  what  the  mis- 
chief was  for  which  the  common  law 
did  not  provide,  and  what  remedy  the 
parliament  hath  provided  to  cure  this 
mischief;  and  it  is  the  business  of  the 
judge  so  to  construe  the  act  as  to 
suppress  the  mischief  and  advance  the 
remedy."  Ryan  v.  Krise,  89  Va.  728, 
17  S.  E.  128;  Offield  v,  Davis,  100  Va. 
250,  40  S.  E.  910;  Daniel  v.  Simms,  49 
W.  Va.  554,  39  S.  E.  690. 

In  the  construction  of  statutes 
whether  they  are  penal  or  beneficial, 
restricting  or  enlarging  the  common 
law,  four  things  are  to  be  considered: 
1.  What  was  the  common  law  before 
the  making  of  the  act?  2.  What  was 
the  mischief  and  defect  against  which 
the  common  law  did  not  provide?  3. 
What  remedy  the  legislature  hath  re- 
solved and  appointed  to  cure  the  dis- 
ease of  the  commonwealth?  4.  The 
true  reason  of  the  remedy.  Norfolk, 
etc.,  R.  Co.  V.  Prindle,  82  Va.  122,  130. 

e.  Statutes  Construed  as  a  Whole. 

It  is  a  general  rule  in  the  interpre- 
tation of  statutes  that  the  whole  body 
of  the  act  is  to  be  examined  with  a  view 
to  arrive  at  the  true  intention  of  each 
part.  All  of  its  parts  must  be  exam- 
ined so  as  to  make  it  harmonious  if 
possible.  Chalmers  v.  Funk,  76  Va.  717; 
Gas  Co.  V,  Wheeling,  8  W.  Va.  320; 
Bank  v.  County  Court,  36  W.  Va.  341. 
15  S.  E.  78;  Matthews  v.  Com.,  18 
Gratt.  989;  Fox  v.  Com.,  16  Gratt  1; 
Old  Dominion  Bldg.,  etc.,  Ass'n  r. 
Sohn,  54  W.  Va.  101,  109,  46  S.  E.  222; 
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Postal  Telegraph  Co.  v.  Farmville,  etc., 
R.  Co.,  96  Va.  661,  32  S.  E.  468;  Of- 
field  V.   Davis,   100  Va.  250,  40  S.  E.  910. 

f.  Effect  to  Be  Given  to  Every  Part 
In  construing  a  statute  every  word 

in  it  must  be  given  its  full  effect,  if 
that  can  be  done  consistently;  but,  if 
full  effect  can  not  be  given,  it  must  be 
made  effective  as  far  as  possible.  Old 
Dominion  Bldg.,  etc.,  Ass'n  v.  Sohn, 
54  W.  Va.  101,  102,  46  S.  E.  222;  Sher- 
wood V,  Atlantic,  etc.,  R.  Co.,  94  Va. 
291,  26  S.  E.  943;  Funkhouser  v.  Spahr. 
102  Va.  306,  313,  46  S.  E.  378;  Smith  v. 
Bryan,  100  Va.  199,  40  S.  E.  652;  Postal 
Telegraph  Cable  Co.  v.  Norfolk,  etc., 
R.  Co.,  88  Va.  920,  14  S.  E.  803;  Alt- 
meyer  v.  Caulfield,  37  W.  Va.  847,  17 
S.  E.  409;  Chesapeake,  etc.,  R.  Co.  v. 
Walker,  100  Va.  69,  40  S.  E.  633;  Bax< 
ter  V,  Wade,  39  W.  Va.  281,  19  S.  E. 
404;  Jackson  v.  Kittle,*  34  W.  Va.  207, 
12  S.  E.  484;  Argand  Ref.  Co.  v.  Quinn, 
39  W.  Va.  535,  20  S.  E.  576;  Bank  v. 
County  Court,  36  W.  Va.  341,  15  S.  E. 
78;  Elliott  V.  Lyell,  3  Call  269. 

Effect  should  be  given  to  every  word 
used,  unless  to  do  so  would  lead  to  a 
conclusion  absurd  in  itself,  or  neces- 
sarily repugnafit  to  the  plain  meaning 
of  the  instrument.  Funkhouser  v.  Spahr, 
102   Va.   306,   46   S.   E.   378. 

Courts  are  justified  in  rejecting  any 
part  of  a  statute  as  unnecessary  and 
irrelevant  only  as  the  last  resort  when 
it  has  been  found  impossible  to  give 
effect  to  all  the  language  used,  and 
reach  a  rational  conclusion.  Postal 
Tel.,  etc.,  Co.  v.  Farmville,  etc.,  R.  Co., 
96  Va.  661,  32  S.  E.  468. 

In  construing  a  proviso  or  exception 
contained  in  the  statute,  the  same  rule 
should  be  applied.  Argand  Ref.  Co. 
V.  Quinn,  39  W.  Va.  535,  20  S.  E.  576; 
Jackson  v.  Kittle,  34  W.  Va.  207,  12 
S.  E.  484;  Baxter  v.  Wade,  39  W.  Va. 
281,  19  S.  E.  404;  Bank  v.  County 
Court,  36  W.  Va.  341,  15  S.  E.  78; 
Elliott  V.  Lyell,  3  Call  269. 

g.  Declarations  of  Draftsman. 

The  meaning  of  a  statute  should  be 


arrived  at  from  its  own  language  and 
not  from  the  declaration  of  the  drafts- 
man. Richmond  v.  Supervisors,  83  Va. 
204,  2  S.  E.  26;  Walker  v.  Boggess,  41 
W.  Va.  588,  23  S.  E.  550;  Combined 
Saw,  etc.,  Co.  v.  Flournoy,  88  Va.  1029, 
14  S.  E.  976. 

h.   Usages  or  Customs  as  Aiding  Con- 
struction. 

When  the  words  of  a  statute  are 
doubtful,  general  usage  may  serve  to 
explain  them;  but  the  maxim  com- 
munis error  facit  jus  has  no  applica- 
tion to  the  usages  of  particular  cor- 
porate towns  or  other  places.  Currie 
V.  Page,  2  Leigh  617. 

Although  a  custom  or  usage  may  be 
invoked  to  interpret  a  statute,  yet  where 
there  is  no  doubt  or  ambiguity  it  can 
not  be  resorted  to,  to  contradict  what 
is  plain,  or  to  control,  vary  or  add  to, 
or  diminish  what  is  expressed  in  formal 
and  deliberate  terms.  Delaplane  v. 
Crenshaw,  15  Gratt.  457. 

Where  the  language  of  a  statute  is 
in  any  manner  ambiguous,  or  the  mean- 
ing doubtful,  resort  may  be  had  to  the 
surrounding  circumstances,  the  history 
of  the  times,  and  the  effect  or  mischief 
which  the  statute  was  intended  to 
remedy.  Daniel  v.  Simms,  49  W.  Va. 
554,  39  S.  E.  690. 

L    Presumptions  in  Aid  of  Construc- 
tion. 

(1)    Presumption  in  Favor  of  Consti- 
tutionality. 

See   the   title   CONSTITUTIONAL 
LAW,  vol.  3,  p.  163. 
(8)    Presumption    against    Fraudulent 
Intent  on  Part  of  Legislature. 

Courts  will  not  presume  fraudulent 
intent  and  corrupt  purpose  on  the  part 
of  the  legislature,  but  will  presume  the 
contrary.  Slack  v.  Jacob,  8  W.  Va. 
612. 

(3)    Presumption  against  Discharge  of 
Public,  Rights. 

It  is  a  settled  rule  of  construction 
that  the  state  is  not  to  be  presumed  to 
have  discharged  the  public  rights  with- 
out express  declaration  or  manifest  in- 
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tention  to  that  effect.     Bennett  v,  Mc- 
Whorter,  2  W.  Va.  441. 

(4)  Statutes  Presumed  to  Have  Some 
Rather  than  No  Effect. 

It  is  always  to  be  presumed  that  the 
legislature  designed  a  statute  to  take 
effect  and  not  to  be  a  nullity.  Charles- 
ton, etc.,  Bridge  Co.  v,  Kanawha  County 
Court,  41  W.  Va.  658,  24  S.  E.  1002; 
Slack  V.  Jacob,  8  W.  Va.  612. 

(5)  Presumption    against   Change    of 
Statute. 

Whatever  apparent  inconsistencies 
may  appear  in  the  declarations  of  leg- 
islative will,  yet  it  is  not  decent  to 
presume  that  they  would  chajige  their 
mind  on  the  subject,  without  saying 
so  in  express  terms.    Warders  v.  Arell, 

2  Wash.  282. 

When  there  has  been  a  general  re- 
vision of  the  laws^  the  presumption  is 
that  the  old  law  was  not  intended  to 
be  changed,  unless  a  contrary  inten- 
tion plainly  appears  in  the  new.  Har- 
rison V,  Wissler,  98  Va.  597,  36  S.  E. 
982;  Parramorc  v.  Taylor,  11  Gratt. 
220,  243;  Brown  v.  Board  of  Election, 
45  W.  Va.  826,  32  S.  E.  168;  Wenonah 
V.  Bragdon,  21  Gratt.  685;  Davis  v. 
Com.,  17   Gratt.  617;   Com.  v,   Maclin, 

3  Leigh  809. 

The  rule  of  construction,  when  there 
has  been  a  revision,  is  that  the  old  law 
was  not  intended  to  be  altered,  unless 
such  intention  plainly  appears  in  the 
new  Code.  "The  legislative  mind,"  as 
was  said  by  Judge  Moncure  in  Parra- 
morc V.  Taylor,  11  Gratt.  220,  242,  in 
speaking  of  the  revision  of  1849,  "was 
fixed  on  the  then  existing  law  as  the 
text,  to  be  altered  only  as  occasion 
might  seem  to  require.  Great  altera- 
tion was  made  in  words  and  phrase- 
ology, while  comparatively  little  was 
made  in  substance."  And  in  the  case 
of  Wenonah  v.  Bragdon,  21  Gratt.  685, 
695,  the  same  learned  judge,  in  consid- 
ering the  meaning  of  a  section  found 
in  the  Codes  of  1803,  1814,  1819,  1849, 
and  I860,  said:  "The  established  rule 
of  construction  of  the  latter  Codes,  or 


rather  of  the  Code  of  1849,  is,  that  an 
intention  not  to  change  the  law  will  be 
presumed,  unless  a  contrary  intention 
plainly  appears."  Harrison  v.  Wissler, 
98  Va.  597,  600,  36  S.   E.  982. 

In  construing  a  statute  which  revises 
a  former  one,  and  the  meaning  of  the 
former  one  was  settled  either  by  clear 
expressions  in  it  or  by  adjudications 
upon  it,  mere  change  of  phraseology 
will  not  be  construed  to  be  change  of 
the  law,  unless  it  evidently  purports 
an  intention  in  the  legislature  to  work 
a  change.  Brown  v.  Board  of  Election, 
45   W.  Va.  826,  32  S.   E.   168. 

(6)    Presumption    against    Change    o£ 
Common  Law. 

The  common  law  is  not  presumed  to 
have  been  changed  by  a  statute  unless 
the  statute  expressly  so  declared  (Mill- 
hiser  Mfg.  Co.  v.  Gallego  Mills  Co., 
101  Va.  579,  580,  44  S.  E.  760;  Wallace 
V.  Taliaferro,  2  Call  447,  467;  Old  Do- 
minion Bldg.,  etc.,  Ass'n  v.  Sohn,  54 
W.  Va.  101,  109,  46  S.  E.  222)  or  the 
intention  to  effect  such  change  clearly 
appears  from  the  statute.  Davis  v. 
Com.,  17  Gratt.  617;  Com.  v.  Maclin,  a 
Leigh  809. 

The  courts  should  not  impute  to  the 
legislature  an  intention  to  change  a 
rule  of  common  law  which  has  received 
a  great  many  solemn  sanctions,  with- 
out the  clearest  evidence  of  such  in- 
tention; especially  when  it  was  estab- 
lished for  the  protection  of  life» 
liberty  and  character.  Matthews  v. 
Com.,  18  Gratt.  989. 

3.    Effectuating  Intention, 
a.    Extension  or  Restriction  of  Letter 
to  Accord  with  Spirit  of  Statute. 

Statutes  are  sometimes  extended  to 
cases  not  within  the  letter  of  them; 
and  cases  are  sometimes  excluded  from 
the  operation  of  statutes,  though  within 
the  letter;  on  the  principal  that  what  is 
within  the  intention  of  the  makers  of 
the  statute  is  within  the  statute,  though 
not  within  the  letter;  and  that  what  is 
not  within  the  intention  of  the  maker 
is  not  within  the  statute;  it  being  an 
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acknowledged  rule  in  the  construction 
of  statutes,  that  the  intention  of  the 
makers  ought  to  be  regarded.  Brown 
r.  Gates,  15  W.  Va.  131;  Chalmers  v. 
Funk,  76  Va.  717,  722;  Brown  r.  Gates, 
15  W.  Va.  165;  Wallace  v.  Taliaferro, 
2  Call   447,  467. 

Of  two  constructions  of  a  statute, 
-cither  of  which  is  warranted  by  the 
words,  that  is  to  be  preferred  which 
best  harmonizes  with  the  general  tenor 
and  spirit  of  the  act.  Old  Dominion 
Bldg..  etc.,  Ass'n  v,  Sohn,  54  W.  Va. 
101,  102,  46  S.  E.  222. 

The  real  purpose  and  intention  of 
the  legislature  is  the  thing  to  be  as- 
•certained  in  the  construction  of  stat- 
utes, and  to  effect  this  the  general 
meaning  of  the  word  may  be  re- 
stricted. Orange,  etc.,  R.  Co.  v.  Alex- 
andria, 17  Gratt.  176. 

The  court  may  restrain  the  opera- 
tion  of  a  statute  within  narrower  lim- 
its than  its  words  import  if  the  court  is 
satisfied  that  the  literal  meaning  of  its 
language  would  extend  to  cases  which 
the  legislature  never  designed  to  em- 
l>race  in  it.  Boiling  v.  Boiling,  88  Va. 
524,  14  S.  E.  67;  Grubb  v.  Suit.  32 
Oratt.  203,  208,  34  Am.  Rep.  765. 

The  spirit  as  well  as  the  letter  of  a 
statute  must  be  respected,  and  when 
the  whole  context  of  the  law  demon- 
strates a  particular  intent  in  the  legis- 
lature to  effect  a  certain  purpose,  some 
degree  of  implication  may  be  called 
to  aid  the  intent.  Gas  Co.  v.  Wheel- 
ing, 8  W.  Va.  320;  Daniel  v.  Simms,  49 
W.  Va.  554,  39  S.  E.  690. 

But  there  is  always  danger  in  giv- 
ing effect  to  what  is  called  the  equity 
of  a  statute;  it  is  much  safer  and  better 
to  rely  on  and  abide  by  the  plain 
words,  although  the  legislature  might 
have  provided  for  other  cases,  had  their 
attention -been  directed  to  them.  Price 
V,  Harrison,  31  Gratt.  114,  118. 

1).    Disregard  of  Clerical  Errors. 

Mere  clerical  errors  in  a  statute  will 
"be  disregarded,  or  read  as  corrected, 
-where  the  true  intention  of  the  legis- 


lature is  manifest  from  the  statute. 
State  V.  Cross,  44  W.  Va.  315,  29  S.  E. 
527. 

Where  a  statute  amending  a  section 
of  a  given  chapter  of  the  Code  refers 
to  the  section  by  the  wrong  number, 
and  it  is  manifest  from  the  title  and 
body  of  the  statute  that  another  sec- 
tion was  intended  to  be  amended,  the 
error  as  to  the  number  of  the  section 
will  be  disregarded,  and  the  statute 
will  be  applied  to  amend  the  proper 
section.  State  v.  Cross,  44  W.  Va.  315, 
29  S.  E.  527. 

c    Supplying,  Substituting    or    Trans- 
posing Words. 

When  one  word  has  been  erroneously 
used  for  another,  or  a  word  omitted, 
and  the  context  affords  the  means  of 
correction,  the  proper  word  will  be 
deemed  substituted  or  supplied. 
Hutchings  v.  Commercial  Bank,  91  Va. 
68,  20  S.  E.  950;  Harman  v.  Howe,  27 
Gratt.  676. 

In  order  to  enable  a  court  to  insert 
in  a  statute  omitted  words,  the  intent 
thus  to  have  it  read  must  be  plainly 
deducible  from  other  parts  of  the  stat- 
ute. Hutchings  v.  Commercial  Bank, 
91  Va.  68,  20  S.  E.  950. 

Courts  can  not,  by  construction,  in- 
terpolate into  statutes,  words  which  do 
not  appear  there,  when  such  interpola- 
tion is  not  plainly  deducible  from  the 
context  or  other  portions  of  the  act, 
and  when  the  omission  would  not 
render  the  act  incongruous  or  unin- 
telligible, nor  lead  to  absurd  results. 
Johnson  v,  Barham,  99  Va.  305,  38  S. 
E.  136. 

In  construing  a  statute  we  are  not  at 
liberty,  where  the  language  is  free  from 
ambiguity,  to  substitute  one  word  for 
another,  and  thereby  change  and  re- 
verse the  express  language  of  the  act; 
yet  it  is  a  settled  rule  of  construction 
to  construe  words  used  by  the  legisla- 
ture in  such  manner  as  will  advance 
the  intention,  prevent  inconvenience, 
and  avoid  conflict  with  settled  po'licy. 
State  V.  Scott,  36  W.  Va.  704,  15  S.  E. 
405. 
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Where  by  mistake,  words  of  a  stat- 
ute are  arranged  out  of  their  regular 
order,  the  court  may  construe  them  as 
if  the  arrangement  was  correct.  Mat- 
thews V,  Com.,  18  Gratt.  989. 

4.  Consequences  to  Be  Avoided. 

a.    Conflict  with  General  Principles  of 
Law. 

If  the  sense  of  a  statute  be  doubtful, 
such  construction  should  be  given,  if 
possible,  as  will  not  conflict  with  gen- 
eral principles  of  law.  Old  Dominion 
Bldg.,  etc.,  Ass'n  v.  Sohn,  54  W.  Va. 
101,  102,  46  S.  E.  222. 
b*  Conflict  or  Repugnance  between 
Several  Statutes. 

Conflict  and  repugnance  in  statutes 
should  always  be  avoided  by  construc- 
tion if  possible.  Jackson  v.  Kittle,  34 
W.  Va.  207,  12  S.  E.  484;  State  v, 
Scott,  36  W.  Va.  704,  15  S.  E.  405. 

Where  there  are  two  acts  on  the 
same  subject,  the  rule  is  to  give  effect 
to  both  if  possible.  State  v.  Cain,  8 
W.  Va.  720,  734;  Harrison  v.  Allen, 
Wythe  291;  Pitman  v.  Com.,  2  Rob. 
800;  Warders  v.  Arell,  2  Wash.  282; 
Fulkerson  v.  Bristol,  95  Va.  1.  27  S. 
E.  815;  Somers  v.  Com.,  97  Va.  769, 
33  S.  E.  381. 
c.   Absurdity. 

The  argument  of  absurdity  may  be 
considered  by  the  courts  in  construing 
a  statute  where  its  language  is  ambigu- 
ous, uncertain  or  doubtful.  Immigra- 
tion   Society   v.    Com.,   103   Va.   46,   48 

5.  E.  509. 

A  statute  may  be  construed  contrary 
to  its  literal  meaning,  when  a  literal 
construction  would  result  in  an  ab- 
surdity or  inconsistency,  and  the  words 
are  susceptible  of  another  construc- 
tion which  will  carry  out  the  manifest 
intention  of  the  legislature.  Old  Do- 
minion Bldg.,  etc.,  Ass'n  v.  Sohn,  54 
W.  Va.  101,  102,  46  S.  E.  222. 

While  gross  negligence  is  not  to  be 
imputed  to  the  legislature,  no  rule  of  law 
prevents  the  court  from  attributing  an 
inconsistency  to  the  accidental  or 
inadvertent  misuse  of  words  in  a  stat- 


ute. Old  Dominion  Bldg.,  etc.,  Ass'o 
V,  Sohn,  54  W.  Va.  101,  110,  46  S.  E- 
222. 

d.  Inconvenience. 

Where  a  statute  is  ambiguously 
worded  and  its  meaning  uncertain  or 
doubtful  courts  will  be  governed  by 
arguments  drawn  from  inconvenience 
and  will  pursue  the  equity  of  the  case 
arising  under  the  statute.  Braxton  v. 
Winslow,  1  Wash.  31;  .  Immigration 
Society  v.  Com.,  103  Va.  46,  48  S.  E- 
509;  Old  Dominion  Bldg.,  etc.,  Ass'n 
V.  Sohn,  54  W.  Va.  101,  112,  46  S.  E. 
222. 

e.  Injustice. 

It  is  a  fundamental  principle  of  law 
that  "wherever  a  statute  is  capable  of 
two  constructions,  one  of  which  would 
work  manifest  injustice,  and  the  other 
would  work  no  injustice,  it  is  the  duty 
of  the  court  to  adopt  the  latter,  as  it 
can  scarcely  be  presumed  that  an  in- 
justice was  in  the  legislative  intent" 
Dickey  V.  Smith,  42  W.  Va.  805,  26 
S.  E.  373;  Immigration  Society  v.  Com., 
103  Va.  46,  48  S.  E.  509. 

When  a  statute  admits  of  two  con- 
structions, the  one  destructive  of  the 
foundation  of  society,  and  inimical  to 
the  peace,  welfare  and  good  order  of  a 
people,  and  the  other  conducive  to 
their  welfai'e,  and  adding  durability  to 
the  foundations  of  society,  the  latter 
should  be  adopted.  Offield  v.  Davis, 
100  Va.  250,  40  S.  E.  910. 

A  construction  which  must  neces- 
sarily occasion  great  public  and  private 
mischief  must  never  be  preferred  to 
a  construction  which  will  occasion 
neither,  or  not  in  so  great  a  degree, 
unless  the  terms  of  the  instrument  ab- 
solutely require  such  preference.  Old 
Dominion  Bldg.,  etc.,  Ass*n  v.  Sohn, 
54  W.  Va.  101,  112,  46  S.   E.  222. 

Where  there  is  no  express  indication 
of  legislative  intention,  it  is  not  to  be 
presumed  that  it  was  intended  by  any 
new  enactment  to  arrest  the  regular 
prosecution  of  process  essentially  re- 
medial,  and    take    away    the   right   ac- 
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quired  under  it.     Curran  v,  Owens,  15 
W.  Va.  208. 

5.    Construed  with  Reference  to  Com- 
mon Law. 

It  has  been  held,  that  statutes  are  to 
be  interpreted  with  reference  to  the 
common  law  in  force  at  the  time  of 
their  passage  except  where  the  statute 
itself,  or  the  courts  have  otherwise  de- 
termined. Norfolk,  etc.,  R.  Co.  v,  Prin- 
dle,  82  Va.  122,  130. 

e.  Construed  to  Suppress  Mischief  and 
Advance  Remedy. 

It  is  the  duty  of  the  court  at  all  times 
to  so  construe  the  law  as  to  suppress 
the  mischief  and  advance  the  remedy. 
Norfolk,  etc.,  R.  Co.  v.  Prindle,  82  Va. 
122,  130;  State  v.  Scott,  36  W.  Va.  704, 
15  S.  E.  405;  Daniel  v,  Simms,  49  W. 
Va.  554,  39  S.  E.  690. 
7.   Rule  of  Practical  Construction. 

It  is  a  rule  of  construction  that,  if  a 
statute  is  of  doubtful  import,  a  court 
will  consider  the  construction  put  upon 
the  act  when  it  first  came  into  opera- 
tion, and  that  construction,  after  lapse 
of  time,  without  change  either  by  the 
legislature  or  judicial  decision,  will  be 
regarded  as  the  correct  construction. 
Smith  V.  Bryan,  100  Va.  199,  40  S.  E. 
652;  Atlantic,  etc.,  R.  Co.  v.  Lyons,  101 
Va.  1,  11,  42  S.  E.  932;  Daniel  v.  Simms, 
49  W.  Va.  554,  39  S.  E.  690;  Virginia 
Coal,  etc.,  Co.  v.  Keystone  Coal,  etc., 
Co.,  101  Va.  723,  45  S.  E.  291. 

The  practical  construction  given  to  a 
statute  by  public  officials,  and  acted 
upon  by  the  people,  is  not  only  to  be 
considered,  but  in  cases  of  doubt  will 
be  regarded  as  decisive.  It  is  allowed 
the  same  effect  as  a  course  of  judicial 
decision.  The  legislature  is  presumed 
to  be  cognizant  of  such  construction, 
and,  when  long  continued,  in  the  ab- 
sence of  legislation  evincing  a  dissent, 
the  courts  will  adopt  that  construction. 
Atlantic,  etc.,  R.  Co.  v.  Lyons,  101 
Va.  1,  11,  42  S.  E.  932;  Virginia  Coal, 
etc.,  Co.  V.  Keystone  Coal,  etc.,  Co., 
101  Va.  723,  45  S.  E.  291;  Smith  v. 
Bryan,  100  Va.  199,  40  S.  E.  652. 


The  construction  given  to  a  statute 
by  those  charged  with  the  duty  of  exe- 
cuting it  ought  not  to  be  overruled 
without  cogent  reasons.  Daniel  v. 
Simms,  49  W.  Va.  554,  39  S.  E.  690. 

8.  Construction  of  Words  and  Phrases, 
a.  Ordinary  Words. 

Words  in  a  statute  are  presumed  to 
have  been  used  in  their  ordinary  and 
popular  meaning,  unless  it  plainly  ap* 
pears  that  they  were  used  in  some 
other  sense.  Funkhouser  v.  Spahr,  102 
Va.  306,  313,  46  S.  E.  378;  Sherwood  v. 
Atlantic,  etc.,  R.  Co.,  94  Va.  291, 
301,  26  S.  E.  943;  Plumer  v.  Com.,  3 
Gratt.  645;  Daniel  v.  Simms,  49  W. 
Va.  554,  39  S.  E.  690;  Ryan  v.  Krise, 
89  Va.  728,  733,  17  S.  E.  128;  Johnson 
V.  Mann,  77  Va.  265;  Com.  v.  Gaines, 
2  Va.  Cas.  172;  State  v.  Scott,  36  W. 
Va.  704,  15  S.  E.  405;  Waldron  v.  Tay- 
lor, 52  W.  Va.  284,  45  S.  E.  336;  Harri- 
son V.  Wissler,  98  Va.  597,  36  S.  E. 
982;  Richmond  v.  Supervisors,  83  Va. 
204,  212,  2  S.  E.  26;  Wallace  v.  Talia- 
ferro, 2  Call  447,  462;  Price  v.  Harri- 
son, 31  Gratt.  114.  118;  Postal 
Telegraph  Cable  Co.  v.  Norfolk,  etc.. 
R.  Co.,  88  Va.  920,  14  S.  E.  803;  Nor- 
folk, etc.,  R.  Co.  V.  Prindle,  82  Va. 
122,  130;  Slack  v.  Jacob,  8  W.  Va.  612, 
613;  Altmeyer  v.  Caulfield,  37  W.  Va. 
847,  17  S.  E.  409;  Gates  v.  Richmond, 
103  Va.  702,  706,  49  S.  E.  965. 

"The  words  of  a  statute  are  to  be 
taken  in  their  ordinary  and  familiar 
signification  and  import,  and  regard  is 
to  be  had  to  their  general  and  popular 
use;  for  jus  et  norma  loquendi  is  gov- 
erned by  usage;  and  the  meaning  of 
words,  spoken  or  written,  'ought  to  be 
allowed  to  be  as  it  has  constantly  been 
taken;  loquendum  est  ut  vulgus." 
Plumer  v.   Com.,  3   Gratt.   645,  647. 

When  courts  are  interpreting  a  stat- 
ute, the  thing  to  seek  is  the  thought 
which  it  expresses.  To  ascertain  this, 
the  first  resort  in  all  cases  is  to  the 
natural  signification  of  the  words  em- 
ployed, in  order  and  grammatical  sig- 
nification in  which  they  stand.    If,  thus 
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regarded,  the  words  embody  a  definite 
meaning,  which  involves  no  absurdity, 
and  no  contradiction  between  different 
parts  of  the  same  writing,  then  that 
meaning,  apparent  upon  the  face  of  the 
instrument,  is  the  one  which  alone  we 
are  at  liberty  to  say  was  intended  to 
be  conveyed.  Ryan  v.  Krise,  89  Va. 
728,  733,  17  S.  E.  128;  Funkhouser  v. 
Spahr,  102  Va.  306,  313,  46  S.  E.  378; 
Sherwood  v.  Atlantic,  etc.,  R.  Co.,  94 
Va.  291,  301,  26  S.  E.  943. 

When  a  law  is  plain  and  unambigu- 
ous, whether  expressed  in  general  or 
limited  terms,  the  legislature  shall  be 
presumed  to  mean  what  they  have 
plainly  expressed,  and  no  room  is  left 
for  construction.  Johnson  v.  Mann,  77 
Va.  265. 

"In  construing  penal  statutes  the 
legislative  intent  *is,  in  most  cases, 
to  be  found  by  giving  to  the  words  the 
meaning  in  which  they  are  used  in  or- 
dinary speech.*"  Gates  v.  Richmond, 
103  Va.  702,  706,  49  S.  E.  965. 

b.  Technical  Words, 

Words  of  known  legal  import  are  to 
be  considered  as  having  been  used  in 
their  technical  sense,  or  according  to 
their  strict  acceptation,  unless  there 
appear  a  manifest  intention  of  using 
them  in  their  popular  sense.  Price  v. 
Harrison,  31  Gratt,  114,  118." 

If  a  statute  use  a  word,  the  meaning 
of  which  is  well  known  at  the  common 
law,  the  word  shall  be  used  in  the 
same  sense  in  the  statute.  Wallace  v. 
Taliaferro,  2  Call  447,  462. 

c.  Words  Judicially  Defined. 

When  words  in  a  statute  have  ac- 
quired, through  judicial  interpretation, 
a  well-understood  legislative  meaning, 
it  is  to  be  presumed  they  were  used  in 
that  sense  in  a  subsequent  statute  on 
the  same  subject,  unless  the  contrary 
appears.  Daniel  v.  Simms,  49  W.  Va. 
554,  39   S.    E.   690. 

Words  and  phrases,  whose  meaning 
have  been  ascertained  in  a  statute,  when 
used  in  a  subsequent  statute,  are  to  be 
used   in    the   same    sense;   and   clearly 


the  same  inference  will  follow  as  be- 
tween two  clauses  of  the  same  statute. 
Wallace  v.  Taliaferro,  2  Call  447.  462. 
Whenever  the  legislature  uses  a 
term,  without  defining  it,  which  is  well 
known  in  the  English  law,  and  there 
has  a  definite  appropriate  meaning  af- 
fixed to  it,  they  must  be  supposed  to 
use  it  in  the  sense  in  which  it  is  used 
in  the  English  law.  Norfolk,  etc.,  R. 
Co.  V,   Prindle,   82  Va.   122,   130. 

d.  Construing  General  Words  Distrib- 

utively. 
General  words,  when  the  sense  re- 
quires it,  and  the  intention  will  be 
furthered  thereby,  may  be  taken  dis- 
tributivcly.  Old  Dominion,  etc.,  Ass'n 
V.  Sohn,  54  W.  Va.  101,  112,  46  S.  E. 
222. 

e.  Words  Used  in  Several  Places  in 

Same  Statute. 

Where  a  word  is  used  in  several 
places  in  a  statute  with  a  clear  and 
unambiguous  meaning  in  one  instance, 
it  will  be  given  the  same  in  other  places 
unless  a  contrary  intention  clearly  ap- 
pear. Postal  Telegraph,  etc.,  Co.  v. 
Norfolk,  etc.,  R.  Co.,  88  Va.  929.  14 
S.  E.  691;  Postal  Tel.,  etc.,  Co.  v.  Farm- 
ville,  etc.,  R.  Co.,  96  Va.  661.  32  S.  E: 
468. 

Words  in  different  parts  of  a  statute 
must  be  referred  to  their  proper  con- 
nections, giving  each  in  its  place  its 
proper  force.  Old  Dominion  Bldg., 
etc.,  Ass'n  v.  Sohn,  54  W.  Va.  101,  102, 
46  S.  E.  222. 
{.  Rule  of  Ejusdem  Generis. 

Statement  of  Rule. — When  a  particu- 
lar class  of  persons  or  things  is  spoken 
of  in  a  statute,  and  general  words  fol- 
low, the  class  first  mentioned  must  be 
taken  as  the  most  comprehensive,  and 
the  general  words  treated  as  referring 
to  matters  ejusdem  generis  with  such 
class,  the  effect  of  general  words  when 
they  follow  particular  words  being 
thus  restricted.  Lynchburg  v.  Norfolk 
R.  Co.,  80  Va.  237;  American  Manga- 
nese Co.  V.  Mangranese  Co.,  91  Va.  272. 
21   S.   E.  466;   Orange,  etc.,  R.  Co.  r. 
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Alexandria,  17  Gratt.  176;  Gates  v. 
Richmond,  103  Va.  702,  706,  49  S.  E. 
«65. 

The  rationale  of  the  principle  of 
«jusdem  generis  seems  to  be,  that  if 
the  legislature  had  intended  the  gen- 
eral words  to  apply,  uninfluenced  by 
the  preceding  particular  words  and 
without  restriction,  it  would  in  the  first 
instance  have  employed  a  compendious 
word  to  express  its  purpose.  Gates  v. 
Richmond,  103  Va.  702,  705,  49  S.  E. 
■965. 

As  to  construction  of  word  "other," 
see  OTHER,  vol.  10,  p.  616. 

Application  of  Rule  to  Act  against 
Willful  Trespass.— It  was  held,  that  the 
provisions  of  the  act  of  1822-23,  ch. 
34,  §  1,  for  punishing  willful  trespasses 
are  not  confined  to  property  ejusdem 
generis  with  that  specially  there  enu- 
merated, and  the  circumstance  of  the 
property  destroyed  being  at  the  time 
on  defendant's  own  land  does  not  take 
the  case  out  of  the  statute.  Com  v. 
Per  cavil,  4  Leigh  686.  See  also.  Com.  v. 
Israel,  4  Leigh  676;  State  v.  Porter,  25 
W.  Va.  685.  689;  Campbell  v.  Com.,  2 
Rob.  791;  Dye  v.  Com.,  7  Gratt.  662. 
And  see  generally,  the  title  TRES- 
PASS. 

^.  Rule  of  Noscitnr  a  Sociis. 

It  is  a  fundamental  rule  of  construc- 
tion that  in  accordance  with  the  maxim 
noscitur  a  sociis  the  meaning  of  a  word 
or  phrase  may  be  ascertained  by  ref- 
erence to  the  meaning  of  other  words 
or  phrases  with  which  it  is  associated. 
Language,  though  apparently  general, 
may  be  limited  in  its  operation  or  ef- 
fect, where  it  may  be  gathered  from 
the  intent  and  purpose  of  the  statute 
that  it  was  designed  to  apply  only  to 
certain  persons  or  things,  or  was  to 
operate  only  under  certain  conditions. 
Gates  V.  Richmond,  103  Va.  702,  705, 
49  S.  :E!.  965;  Orange,  etc.,  R.  Co.  v. 
Alexandria,  17  Gratt.  176;  Wallace  v. 
Taliaferro,  2  Call  447,  467;  Immigra- 
tion Society  v.  Com.,  103  Va.  46,  48 
S.  E.  509. 


General  Words  Restrained  by  Subse- 
quent     Particular     Words.  —  General 

words,  in  one  clause  of  a  statute,  may 
be  restrained  by  particular  words,  in 
a  subsequent  clause  of  the  same  stat- 
ute. But  this  restriction  must  clearly 
appear  to  have  been  intended.  Wallace 
V.   Taliaferro,   2    Call    447,    467. 

Specific  Enumeration  of  Object  as 
Controlling  General  Word.— A  specific 
enumeration  of  words  or  objects,  as  a 
rule,  controls  general  words  which  fol- 
low, and  limit  them  in  their  operation 
to  others  of  like  kind.  Gates  v.  Rich- 
mond, 103  Va.  702,  49  S.  E.  965. 

The  object  of  a  society,  as  declared 
by  a  statute,  being  to  advertise  for  sale 
and  to  sell  or  lease  the  lands  of  the 
members  of  the  society,  more  general 
language  used  in  other  sections  of  the 
act  will  be  so  construed  as  to  carry 
out  the  declared  object  and  intention 
of  the  legislature  in  enacting  the  stat- 
ute, and  thus  reconcile  all  of  the  pro- 
visions of  the  act,  and  render  it  har- 
monious throughout.  Immigration  So- 
ciety V.  Com.,  103  Va.  46,  48  S.  E.  509. 

"Where  the  object  intended  to  be 
accomplished  by  a  statute  can  be 
clearly  ascertained,  general  words  may 
be  restricted  and  those  of  narrower 
meaning  may  be  expanded  so  as  to 
effectuate  that  intent.  Orange,  etc.,  R. 
Co.  z/.  Alexandria,  17  Gratt.  176;  Mat- 
thews V.  Com.,  18  Gratt.  989;  Chal- 
mers V.  Funk,  76  Va.  717;  Hutchings 
V.  Commercial  Bank,  91  Va.  68,  20  S. 
E.  950;  Sutherland  on  Stat.  Const. 
287-8;  Sedgwick  on  Stat.  Const. 
198-201."  Immigration  Society  v. 
Com.,  103  Va.  46,  50,  48  S.   E.   509. 

h.  Particular  Words  and  Phrases. 

As  to  construction  of  particular 
words  and  phrases  in  statutes,  see  the 
various  definitions  throughout  this 
work. 

9.  Construction  of  Adopted  or  Re-En- 

acted    Statutes, 
a.  Adopted  Statutes. 

When  the  construction  of  a  foreign 
statute  has  been  settled  by  a  number 
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of  decisions,  and  the  legislature  enacts 
that  statute  in  the  same  words,  it  must 
be  presumed  that  the  construction 
placed  upon  the  statute  was  adopted 
along  with  the  statute.  Norfolk,  etc., 
R.  Co.  V.  Old  Dominion  Baggage  Co., 
99  Va.  Ill,  37  S.  E.  784;  Doswell  v, 
Buchanan,  3  Leigh  365,  23  Am.  Dec. 
880;  Danville  v.  Pace,  25  Gratt.  1,  18 
Am.   Rep.   663. 

Construction  of  ancient  statutes 
which  have  been  regarded  as  prece- 
dents should  not  be  disturbed.  Com. 
V.  Posey,  4  Call  109,  2  Am.  Dec.  560. 

Whenever  the  legislature  uses  a  term 
without  defining  it,  which  is  well 
known  in  the  English  law,  and  these 
have  a  definite  appropriate  meaning 
affixed  to  it,  they  must  be  supposed  to 
use  it  in  the  sense  in  which  it  is  used 
in  the  English  law.  Norfolk,  etc.,  R. 
Co.  V.  Prindle,  82  Va.  122,  130. 

In  Danville  v.  Pace,  25  Gratt.  1,  18 
Am.  Rep.  .663,  Staples,  J.,  said:  "It  is 
not  to  be  supposed  that  the  legislature 
incorporated  into  our  laws  an  impor- 
tant statute  of  another  state  in  igno- 
rance of  the  interpretation  given  to  it 
by  the  courts  of  that  state.  It  must 
be  presumed,  rather,  that  the  legisla- 
ture, in  adopting  the  precise  phraseol- 
ogy, intended  to  adopt  along  with  it 
the  interpretation  also."  Norfolk,  etc., 
R.  Co.  V.  Old  Dominion  Baggage  Co., 
99  Va.   Ill,  113,  37  S.  E.  784. 

The  construction  placed  by  the  Eng- 
lish courts  on  the  English  Railway  and 
Canal  Traffic  Act  of  1854  controls  in 
the  interpretation  of  the  act  of  assem- 
bly approved  March  3,  1892  (acts, 
1891-92,  p.  695).  Norfolk,  etc.,  R.  Co. 
V,  Old  Dominion  Baggage  Co.,  99  Va. 
Ill,   37   S.   E.   784. 

b.  Re-E^nacted  Statutes. 

Where  a  statute  has  been  construed 
by  the  courts,  and  is  then  re-enacted 
by  the  legislature,  the  construction 
given  to  it  is  presumed  to  be  sanctioned 
by  the  legislature,  and  thenceforth  be- 
comes obligatory  upon  the  courts. 
Mangus  v.  McClelland,  93  Va.  786,  22 


S.  E.  364;  Anable's  Case,  24  Gratt.  563; 
Swift  V.  Wood,  103  Va.  494,  49  S.  K. 
643;  Norfolk,  etc.,  R.  Co.  v.  Old  Do- 
minion Baggage  Co.,  99  Va.  Ill,  113, 
37  S.   E.   784. 

10.  Construction  of   Foreign   Statutes. 

In  the  interpretation  of  the  statutes 
of  another  state  the  court  will  adopt 
the  construction  given  to  such  statutes 
by  the  highest  judicial  tribunal  of  such 
state,  unless  the  same  be  in  contraven- 
tion of  the  constitution  of  the  United 
States.  Nimick  v.  Mingo  Iron  Works, 
25  W.  Va.  186.  See  the  title  CON- 
FLICT OF  LAWS,  vol.  3,  p.  100. 

Where  the  validity  of  the  judgrment 
depends  upon  a  construction  of  the 
statutes  of  the  state,  in  which  the  for- 
eign court  rendered  the  judgment,  our 
courts  will  adopt  the  construction  put 
upon  the  said  statutes  by  the  courts 
of  the  state  which  enacted  them.  Gil- 
christ V.  West  Va.  Oil,  etc.,  Co.,  21 
W.  Va.  115,  45  Am.  Rep.  555. 

"If  a  construction  had  been  placed 
upon  it  by  the  said  courts,  we  would 
adopt  it,  though  it  was  directly  the  re- 
verse of  a  construction  we  had  given 
to  similar  language,  in  our  own  Code. 
Because  the  question  is,  was  the  judg- 
ment legally  rendered  in  New  York? 
And  that  legality  in  this  case  depends 
upon  the  construction  the  New  York 
courts  have  placed  upon  the  statutes 
we  have  cited."  Gilchrist  v.  West  Va. 
Oil,  etc.,  Co.,  21  W.  Va.  115,  119,  45 
Am.  Rep.  555. 

11.  Construction  of  Codes. 

See  ante,  "Consideration  of  Statutes 
in  Pari  Materia,"  VI,  B,  2,  c;  "Pre- 
sumption against  Change  of  Statutes," 
VI,  B,  2,  i,   (5). 

12.  Construction  of  Provisos. 

A  proviso  to  one  section  of  an  act 
can  not  be  applied  to  another  section, 
unless  it  manifestly  appears,  by  refer- 
ence to  the  whole  act,  that  it  was  the 
intention  of  the  legislature  that  such 
proviso  should  limit  the  operation  of 
other  sections,  than  that  to  which  it  is 
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appended.     Callaway    v.    Harding,    23 
Gratt.  542. 

The  proviso  annexed  to  the  1st  sec- 
tion of  the  act  of  March  3,  1866,  as 
amended  by  the  act  of  February  28, 
1867,  will  be  considered  as  annexed  to 
§  2  of  the  first  act  as  amended  by  the 
second,  so  as  to  carry  out  the  obvious 
intention  of  the  general  assembly. 
Pharis  v.  Dice,  21  Gratt.  303. 

C.  STRICT  OR  LIBERAL  CON- 
STRUCTION. 

1.  What  Sututes  Are  to  Be  Construed 
Strictly. 

a.  Penal  Statutes. 

See  generally,  the  title  CRIMINAL 
LAW,  vol.  4,  p.  11. 

Penal  statutes  must  be  construed 
strictly.  Com.  v.  Maclin,  3  Leigh  809; 
State  V.  Beasley,  21  W.  Va.  777;  Shu- 
mate V.  Com.,  15  Gratt.  653. 

The  act  of  assembly,  passed  Febru- 
ary 11th,  1825,  entitled  *'an  act  to  pre- 
vent the  sale  of  foreign  lottery  tickets 
within  this  commonwealth,"  does  not 
come  within  the  operation  of  the  29th 
section  of  the  gaming  law,  and  is,  there- 
fore, not  to  be  interpreted  as  if  it  were 
a  remedial  law,  but  like  other  penal 
laws.     Com.  v.  Chubb,  5  Rand.  715. 

The  statute  of  limitations  as  applied 
to  crimes  comes  within  the  general  rule 
of  strict  construction.  State  v,  Beasley, 
21  W.  Va.  777. 

The  act  of  November  13,  1863,  for 
the  forfeiture  of  enemy's  property 
within  the  state,  is  to  be  construed 
strictly,  and  in  order  to  sustain  a  for- 
feiture thereunder  such  facts  must  ap- 
pear from  the  record  as  will  constitute 
the  party  an  enemy  of  the  state  within 
the  meaning  of  the  act;  and  it  is  not 
sufficient  that  the  record  states  gener- 
ally a  conclusion  from  such  facts. 
Campbell  v.  State,  1  W.  Va.  165. 

b.  Revenue  Laws. 

Revenue  laws  are  neither  remedial 
statutes  nor  laws  founded  upon  any 
permanent  public  policy,  and  are  not 
therefore  to  be  liberally  construed. 
Hence,  whenever  there  is  a  just  doubt. 


that  doubt  should  absolve  the  taxpayer 
from  his  burden.  Combined  Saw,  etc., 
Co.  V.  Flournoy,  88  Va.  1029,  14  S. 
E.  976;  Brown  v.  Com.,  98  Va.  366,  36 
S.  E.  485;  Harris  v.  Com.,  81  Va.  240. 

In  so  far  as  a  revenue  law  imposes 
penalties  for  its  violation,  it  is  a  penal 
statute  and  is  to  be  strictly  construed, 
and  no  man  is  to  be  subjected  to  its 
penalties  unless  he  comes  clearly 
within  the  spirit  and  letter  of  the  stat- 
ute. Kloss  V.  Com.,  103  Va,  864,  49 
S.  E.  655. 

c.  Statutes  Imposing  Taxes. 
See  the  title  TAXATION. 

d.  Sututes  Granting  Corporate  Power. 
See    the    titles    CORPORATIONS, 

vol.  3,  p.  553;  MUNICIPAL  CORPO- 
RATIONS, vol.   10,  pp.   167,   169. 

Grant  of  Power  of  Eminent  Do- 
main.— See  the  title  EMINENT  DO- 
MAIN,  vol.   5,  p.    66. 

e.  Statutes    Conferring    Power    upon 
Public  Officers. 

See  the  title  PUBLIC  OFFICERS, 
vol.  11,  p.  461. 

f.  Statutes  Fixing  Terms  of  Office  of 

Public  Officers. 
See  the  title  PUBLIC  OFFICERS, 
vol.   11,   p.  461. 

g.  Statutes   Creating   Liabilities. 

It  is  a  well-settled  rule  of  law,  that 
every  charge  upon  the  citizen  must  be 
imposed  by  clear  and  unambiguous 
language.  Fox  v.  Com.,  16  Gratt,  1,  10. 
h.  Statutes  Imposing  Restrictions  on 
Trade. 

Statutes  which  impose  restrictions 
upon  trade  or  common  occupation,  or 
which  levy  an  excise  or  tax  upon  them, 
must  be  construed  strictly.  Combined 
Saw,  etc.,  Co.  v.  Flournoy,  88  Va.  1029, 
14  S.  E.  976. 

L  Statutes  in  Derogation  of  Common 
Right. 

In  GeneraL  —  Statutes  conferring 
powers  in  derogation  of  common  right 
arc  to  be  strictly  construed.  Richmond 
V.  Daniel,  14  Gratt.  385;  Harrison  v. 
Leach,    4    W.    Va.    383;     Harrison    v. 
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Smith,  4  W.  Va.  97;  Pendleton  v.  Bar- 
ton, 4  W.  Va.  496;  Richardson  v.  Nor- 
folk, etc.,  R.  Co.,  37  W.  Va.  641,  17  S. 
E.  195;  McGugin  v.  Ohio  River  R.  Co., 
33  W.  Va.  63,  10  S.  E.  36;  State  v.  Elk 
Island  Boom  Co.,  41  W.  Va.  796,  24 
S.  E.  690;  Delaplane  v.  Crenshaw,  15 
Gratt.  457;  Wheclright  v.  Com.,  103 
Va.  512,  49  S.  E.  647;  Alexandria,  etc., 
R.  Co.  V.  Alexandria,  etc.,  R.  Co.,  75 
Va.   780,   788. 

In  statutes  imposing  a  burden  on  the 
public  where  there  is  ambiguity,  the 
law  should  be  construed  strictly  and 
in  their  favor.  Fox  v.  Com.,  16  Gratt. 
1,  11;  Com.  V.  Richmond,  etc.,  R.  Co., 
81  Va-  355. 

Grants  of  Corporate  Power.— See  the 
title  CORPORATIONS,  vol.  3,  p.  533. 

Acts  Restraining  Freedom  of  Speech. 
— Any  statute  tending  to  restrain  the 
exercise  of  the  freedom  of  speech,  or 
supposed  to  have  such  tendency, 
should  be  strictly  eonstrued  by  the 
courts.  Bacon  v.  Com.,  7  Gratt.  602, 
607. 

Statutes  Occasioning  Inconvenience 
to  Public — ^"A  construction  of  a  stat- 
ute which  will  necessarily  be  produc- 
tive of  practical  inconvenience  to  the 
community,  will  be  rejected,  unless  the 
language  of  the  lawgiver  is  so  plain  as 
not  to  admit  of  a  different  construc- 
tion." Peters  v.  Auditor,  33  Gratt.  368, 
375. 

Statutes  Conferring  Powers  Which 
May  Result  in  Forfeiture  or  Loss  of 
Property  of  Others. — ^Where  a  naked 
power  is  conferred  by  statute  to  an 
officer  or  other  person,  that  power 
must  be  strictly  pursued,  especially,  if 
by  the  exercise  of  such  power  the  es- 
tates or  rights  of  others  may  be  for- 
feited or  lost.  Holly  River  Coal  Co. 
V.  Howell,  36  W.  Va.  489,  15  S.  E.  214. 

Statutes  which  interfere  with  legiti- 
mate enterprises,  or  limit  the  right  to 
construct  or  operate  legitimate  indus- 
tries, or  which  constitute  an  exception 
to  a  well-defined  statutory  policy, 
should   be   construed    strictly.     Wheel- 


right  V.    Com.,   103   Va.   512,    49   S.   E. 
647. 

The  court  will  not  give  such  a  con- 
struction to  the  general  words  of  an 
act,  as  would  subject  the  property  of 
innocent  individuals  to  loss  by  the  acts 
of  third  persons;  nor  such  as  would 
favor  a  partial  emancipation  during  the 
interest  of  a  particular  tenant  of  slaves. 
South  V.  Solomon,  6  Munf.  12. 

j.  Statutes  in  Derogation  of  Common 
Law. 

In  General. — Statutes  in  derogation 
of  common  law  should  not  be  enlarged 
in  its  operation  by  construction  beyond 
its  express  terms.  Harrison  v.  Leach, 
4  W.  Va.  383;  Davis  v.  Com.,  17  Gratt. 
617;  Alexandria,  etc.,  R.  Co.  v.  Alex- 
andria, etc.,  R.  Co.,  75  Va.  780;  Vir- 
ginia«  etc.,  R.  Co.  v.  Glower,  102  Va. 
867,  47  S.  E.   1003. 

Attachment  Statotes^^See  the  title 
ATTACHMENT  AND  GARNISH- 
MENT, vol.  2,  p.  76. 

Statutes  Conferring  Power  of  Emi- 
nent Domain.— ^e  the  title  EMI- 
NENT DOMAIN,  vol.  5,  p.  71. 

Suitors'  "Test  Oath"  Statutes.-— The 
act  of  February  28,  1866,  in  relation 
to  oaths  by  suitors,  being  in  deroga- 
tion of  the  common  law,  should  not 
be  enlarged  in  its  operation  by  con- 
struction beyond  its  express  terms. 
And  a  party  who  seeks  to  avail  him- 
self of  the  provisions  of  the  act,  ought 
to  be  held  to  state  a  case  with  the  ut- 
most .precision;  such  as  is  required  in 
a  plea  of  abatement,  i.  e.,  certainty  to 
a  certain  intent  in  every  particular. 
Harrison  v.  Leach,  4  W.  Va.  383. 

Grants  of  Corporate  Power. — Sec 
the  title  CORPORATIONS,  vol.  3,  p. 
553. 

Constitutional  Provision  Abolishinit 
Fellow-Servant  Rule.— See  the  title 
FELLOW  SERVANTS,  vol.  6,  p.  23, 

2.  What  Statutes  Are  to  Be  Constmed 

Liberally, 
a.  Remedial  Statutes. 
(1)  In  General. 
A  remedial  statute  is  to  be  construed 
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liberally  so  as  to  suppress  the  mischief 
and  advance  the  remedy.  Troth  v. 
Robertson,  78  Va.  46;  Rhea  v.  Shields, 
103  Va.  305,  49  S.  E.  70;  Goodman  v. 
Henry,  42  W.  Va.  526,  26  S.  E.  528; 
Mack  V.  Prince,  40  W.  Va.  324,  21  S. 
E.  1012;  Davis  v.  Com.,  16  Gratt.  134; 
Putman  v.  Com.,  2  Rob.  800,  803;  Shu- 
mate V.  Com.,  15  Gratt.  653;  Fitzhugh 
V,  Anderson,  2  Hen.  &  M.  289;  State 
V.  Beasley,  21  W.  Va.  777;  Price  v. 
Harrison,  31  Gratt.  114. 
(8)   Statutes  Pennitting  Amendments. 

See  generally,  the  title  AMEND- 
MENTS, vol.  1,  p.  318. 

Statute  Authorizing  Supplemental 
Affidavit  of  Grounds  of  Attachment— 
See  the  title  ATTACHMENT  AND 
GARNISHMENT,  vol.  2,  p.  96. 

(3)  Sututes  of  Jeofails. 

The  statute  of  jeofails  as  regards 
clerical  errors  is  remedial  and  should 
be  construed  liberally.  Davis  v.  Com., 
16  Gratt.  134.  See  generally,  the  title 
AMENDMENTS,  vol.  1,  p.  359,  et  seq. 

(4)  Statutes  of  Set-Off. 

See  the  title  SET-OFF,  RECOUP- 
MENT     AND       COUNTERCLAIM, 
ante,  p.  250. 
(0)  Recording  Acts. 

See  the  'title  RECORDING  ACTS, 
vol.  11,  p.  675. 

(6)  Statutes  to  Prevent  Preference  by 
Insolvents. 

Section  2,  ch.  74,  of  the  West  Vir- 
ginia Code,  to  prevent  preferences 
among  the  creditors  of  an  insolvent 
debtor  and  to  secure  a  pro  rata  distri- 
bution of  his  assets,  while  derogatory 
to  the  common  law  is  remedial  in  its 
nature,  and  therefore  should  be  liber- 
ally, and  not  strictly,  construed,  so  as 
to  prevent  the  mischiefs  at  which  it  is 
aimed.  Mack  v.  Prince,  40  W.  Va-  324, 
21  S.  E.  1012. 

(7)  Sututes  Authorizing  Sale  of  Lands 
of  Persons  under  Disability. 

The  statute  conferring  upon  courts 
of  equity  jurisdiction  to  sell,  for  the 
purpose  of  reinvestment,  the  lands  of 
persons  under  disability,  is  highly  re- 


medial, and  should  receive  a  liberal 
construction  in  order  to  give  effect  to 
the  intention  of  the  legislature,  and  to 
enhance  the  remedy.  Rhea  v.  Shields, 
103  Va.  305,  49  S.  E.  70.  See  gener- 
ally, the  title  GUARDIAN  AND  • 
WARD,  vol.  6,  p.  800. 
C8)   Gaming  Statutes. 

The  laws  against  gaming  are  to  be 
construed  as  remedial  laws.  Pitman 
V.  Com.,  2  Rob.  800,  803.  See  the  title 
GAMING,  vol.  6,  p.  692. 

The  10th  section  of  ch.  198  of  the 
Code,  in  relation  to  betting  on  elec- 
tions, is  to  be  construed  as  a  remedial 
statute.  Shumate  v.  Com.,  15  Gratt 
653. 

b.  Statutes  to  Suppress  Fraud. 
Statutes  enacted  for  the  suppression 

of  fraud  should  receive  a  liberal  con- 
struction. Fitzhugh  V.  Anderson,  3 
Hen.  &  M.  289. 

c.  Statutes  Allowing  Redemption  from 

Tax  Sale. 
See  the  title  TAXATION. 

D.  PROSPECTIVE     OR     RETRO- 
SPECTIVE     CONSTRUCTION. 

1.  General  Rule  of  Construction. 

As  to  power  to  enact  retrospective 
laws,  see  the  title  CONSTITU- 
TIONAL LAW,  vol.  3,  p.  171,  et  seq. 

General  Rule. — ^Thc  general  rule  is 
that  no  statute,  however  positive  in  its 
terms,  is  to  be  construed  as  designed 
to  interfere  with  existing  contracts, 
rights  of  action,  or  suits,  and  especially 
vested  rights,  unless  the  intention  that 
it  shall  so  operate  is  expressly  de- 
clared; and  the  courts  will  apply  new 
statutes  only  to  future  cases  when 
there  is  something  in  the  very  nature 
of  the  case  or  in  the  language  of  the 
new  provision  which  shows  that  they 
were  intended  to  have  a  retrospective 
action.  Rogers  v.  Lynch,  44  W.  Va. 
94,  29  S.  E.  507;  Murdock  v.  Franklin 
Ins.  Co.,  33  W.  Va.  407,  10  S.  E.  777; 
Pitman  v.  Com.,  2  Rob.  800,  811;  Burns 
V.  Hays,  44  W.  Va.  503,  30  S.  E.  101; 
State  V.   Mines,  38  W.  Va.   125.   18  S. 

E.  470;  Maslin  v.  Hiett,  37  W.  Va.  15, 
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16  S.  E.  437;  Craig  v.  Craig,  1  Call  483; 
Gallcgo  V,  Quesnall,  1  Hen.  &  M.  205; 
Danville  v.  Pace,  25  Gratt.  1,  4,  18  Am. 
Rep.  663;  Crabtree  v.  Old  Dominion 
Bldg.,  etc.,  Ass'n,  95  Va.  670,  677,  29 
S.  E.  741;  Merchants'  Bank  v.  Ballou, 
98  Va.  112,  32  S.  E.  481;  McGruder  v, 
Lyons,  7  Gratt.  233;  Peters  v.  Auditor, 
38  Gratt.  368,  374;  Kesterson  v.  Hill, 
101  Va.  739,  45  S.  E.  288;  Richmond  v. 
Supervisors,  83  Va.  204,  2  S.  E.  26; 
Walker  v.  Boggess,  41  W.  Va.  588,  23 
S.  E.  650;  Despard  v,  Despard,  53  W. 
Va,  443,  44  S.  E.  448;  Arey  v.  Lindsey, 
103  Va.  250,  -48  S.  E.  889;  Smith  v. 
Com.,  25  Gratt.  780;  Lovell  v,  Arnold, 
2  Leigh  16;  Vaiden  v.  Bell,  3  Rand. 
448;  Beatty  v.  Smith,  2  Hen.  &  M.  395; 
Douglass  V,  Harrisville,  9  W.  Va.  162; 
Jones  V,  Com.,  86  Va.  661,  10  S.  E. 
1006;  Myers  v.  Com.,  90  Va.  785,  20 
S.  E.  152;  Bell  v.  Farmville,  etc.,  R. 
Co.,  91  Va.  99,  20  S.  E.  942;  Elliott  V, 
Lyell,  3  Call  269;  Crigler  v.  Alexander, 
88  Gratt.  674;  Forqueran  v.  Donnally, 
7  W.  Va.  114;  Arnold  v,  Kelley,  5  W. 
Va.  446;  Woodson  v,  Johns,  3  Munf. 
230;  Casto  v.  Greer,  44  W.  Va.  332,  30 
S.  E.  100;  Stewart  v.  Vandervort,  34 
W.  Va.  524,  12  S.  E.  736;  Warders  v, 
Arcll,  2  Wash.  282;  Com.  v,  Hewitt,  2 
Hen.  &  M.  181;  Day  v.  Pickett,  4  Munf. 
104,  109;  Williams  v.  Lewis,  5  Leigh 
686;  Ryan's  Case,  80  Va.  385;  Camp- 
bell V.  Nonpareil  Fire,  etc.,  Co.,  75  Va. 
291;  Robertson  v.  Gillenwaters,  85  Va. 
116,  7  S.  E.  371;  McCane  v.  Taylor,  10 
Gratt.  580;  Ex  parte  Quarrier,  4  W. 
Va.  210;  Curran  v.  Owens,  15  W.  Va. 
208;  Price  v.  Harrison,  31  Gratt.  114, 
120;  Duval  v.  Malone,  14  Gratt,  24; 
Tennant  t/.  Brookover,  12  W.  Va.  337; 
Philips  V.  Com.,  19  Gratt.  485;  Hoge 
V.  Brookover,  28  W.  Va.  304;  Thorn- 
burg  V,  Thornburg,  18  W.  Va.  522. 
See  generally,  the  title  CONSTITU- 
TIONAL LAW,  vol.  3,  p.  171. 
8.  Remedial  Statutes. 

In  General. — The  rule  that  statutes 
are  to  be  construed  as  prospective  un- 
less a  contrary  intention  appears  from 
the  face  of  the  statute,  applies  to  re- 


medial statutes.  Duval  v.  Malone,  14 
Gratt.  24;  Day  v,  Pickett,  4  Munf.  104; 
Burns  v.  Hays,  44  W.  Va,  503,  30  S. 
E.  101;  Maslin  v.  Hiett,  37  W.  Va.  15. 
16  S.  E.  437;  State  v.  Mines,  38  W.  Va. 
125,  18  S.  E.  470;  Richmond  v.  Super- 
visors, 83  Va.  204,  2  S.  E.  26;  Fow- 
ler V.  Lewis,  36  W.  Va.  112,  14  S.  E. 
447;  Jones  v.  Com.,  86  Va.  661,  10  S. 
E.   1005. 

Act  Reforming  Practice.— The  1st 
section  of  the  act  "to  reform  the  prac- 
tice of  the  district,  county,  and  cor- 
poration courts,"  which  took  effect  the 
1st  of  April,  1805,  applies  to  suits  in- 
stituted after  that  day,  though  upon 
writings  of  a  previous  date.  Wallace 
V.  Baker,  2  Munf.  334. 

Act  Permitting  Revivor  of  Action.— 
Writ  of  right  abates  by  death  of  ten- 
ant in  1812,  and  the  abatement  is  en- 
tered of  record;  sci.  fa.  sued  out  by 
demandant  in  1820,  to  revive  the  suit 
against  heirs  of  tenant.  It  was  held, 
that  the  abatement  was  absolute,  and 
suit  could  not  be  revived  under  pro- 
vision of  statute  of  1819,  1  Rev.  Code, 
ch.  128,  §  37,  that  provision  being  pro- 
spective.    Lovell  V.  Arnold,  2  Leigh  16. 

Act  with  Respect  to  Execution  Sales. 
— ^The  2d  section  of  the  act  of  F^'Lru- 
ary  1st,  1808,  "concerning  the  sale  of 
property  under  executions  and  encum- 
brances," applied  to  all  sales  made 
after  the  said  act  commenced  and  was 
in  force,  under  any  decree  in  chancery, 
whether  such  decree  was  dated  be- 
fore that  time  or  after.  Spencer  v. 
Carter,  4  Hen.   &   M.   402. 

SUtutes  of  Limitation. — See  the  title 
LIMITATION  OF  ACTIONS,  vol.  9, 
p.  373. 

Acts  with  Respect  to  Criminal  Pros- 
ecutions.— It  has  been  held,  that  stat- 
utes dispensing  with  preliminary  ex- 
amination of  accused  was  retrospec- 
tive. Jones  V.  Com.,  86  Va.  661,  10  S. 
E.  lOW;  Wilson  v.  Com.,  86  Va.  666, 
10  S.  E.  1007. 

It  has  been  held,  that  the  statute 
(act  of  1893-94,  p.  494)  which  provides 
that    "no   judgment   shall   be    reversed 
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for  the  failure  of  the  record  to  show 
that  there  was  venire  facias  unless 
made  a  ground  of  exception  in  the  trial 
court  before  the  jury  is  sworn"  did 
not  apply  to  prosecutions  pending  at 
the  time  of  its  enactment.  Myers  v. 
Com.,  90  Va.  785,  20  S.  E.  152. 

Act  Giving  Appeal  from  Interlocu- 
tory Orders. — An  order  setting  aside  a 
judgment  in  the  circuit  court,  at  the 
same  term  which  it  was  rendered,  is  an 
interlocutory  order  from  which  no  ap- 
peal lies.  And  an  order  of  that  char- 
acter made  prior  to  the  act  of  Febru- 
ary 29,  1868,  is  not  affected  thereby. 
Pumphry  v.  Brown,  3  W.  Va.  9. 

Act  in  Regard  to  Rule  of  Decision 
on  Appeal.— Act  February  7,  1890, 
amending  Code,  1887,  §  2848,  requires 
the  appellate  court  to  look  first  to  the 
proceedings  and  the  whole  evidence  on 
the  first  trial;  and  if  there  be  error  in 
setting  aside  the  verdict  on  that  trial, 
to  set  aside  and  annul  all  proceedings 
subsequent  to  said  verdict,  and  to  en- 
ter judgment  thereon.  It  was  held, 
that  the  rule  of  this  act,  which  operates 
retrospectively,  applies  to  all  cases 
which,  though  decided  by  the  court  be- 
low before,  yet  comes  before  this  court 
on  error  since  the  passage  of  said  act. 
Mears  v.  Dexter,  86  Va.  828,  11  S.  E. 
538. 

Act  Giving  Remedy  against  Execu- 
tors and  Administrators. — The  statute 
(1  Rev.  Code,  ch.  104,  §  63)  giving  any 
person  who  has  recovered  a  judgment 
against  personal  representatives  in  their 
representative  capacity  and  upon  which 
execution  has  been  issued  and  returned 
unsatisfied,  the  right  to  proceed  against 
such  representatives  as  upon  a  devas- 
tavit, applies  to  judgments  upon  which 
execution  had  been  sued  out  and  re- 
turned before  it  took  effect.  Allen  v. 
Cunningham,    3    Leigh    395. 

8.  Amendatory  Statutes. 

Amendatory  acts  are  not  to  be  given 
a  retroactive  effect  unless  that  they 
shall  so  operate  plainly  appears  from 
their  face.     Richmond  v.   Supervisors, 


83  Va.  204,  2  S.  E.  26;  Supreme  Lodge 
V.   Weller,   93   Va.   605,   25   S.    E.    891; 
Hoge  V,  Brookover,  28  W.  Va.  304. 
4.  Repealing  Statutes. 

See  post,  "Effect  of  Repeal,"  VIL 
B,  3. 

£.  MANDATORY  OR  DIRECTORY 

STATUTES. 
1.  Mandatory  Statutes. 

In  GeneraL— Lord  Mansfield's  rule 
for  determining  whether  a  statute  is 
mandatory  is  that  the  question  depends 
upon  whether  that  which  is  directed 
to  be  done  is  or  is  not  of  the  essence 
of  the  thing  required.  If  it  is,  the  stat- 
ute is  mandatory.  Daniel  v,  Simms,  49 
W.  Va.  554,  568,  39  S.  E.  690;  Morris 
V.  Board  of  Canvassers,  49  W.  Va,  261, 
256,  38  S.  E.  500;  Mears  v.  Dexter,  86 
Va.  828,  11  S.  E.  538;  White  v.  Crump. 
19   W.  Va.   583. 

Statute  Limiting  Doing  of  Thing  in 
Particular  Way.— Where  a  statute  lim- 
its a  thing  to  be  done  in  a  particular 
form,  it  includes  in  itself  a  negative, 
viz.,  that  it  shall  not  be  done  otherwise. 
Morris  V,  Board  of  Canvassers,  49  W. 
Va.  251,  256,  38  S.  E.  500. 
•  Effect  of  Absence  of  Negative 
Clause. — It  is  not  always  necessary 
that  a  negative  clause  be  used,  to  make 
it  mandatory.  Judge  Cooley  says: 
"There  are  cases  where,  whether  a 
statute  was  to  be  regarded  as  merely 
directory  or  not  was  made  to  depead 
upon  the  employing  or  failing  to  em- 
ploy negative  words,  plainly  importing 
that  the  act  should  be  done  in  a  par- 
ticular manner  or  time,  and  not  other- 
wise. The  use  of  such  words  .is  often 
conclusive  of  an  intent  to  impose  a 
limitation;  but  their  absence  is  by  no 
means  equally  conclusive  that  the  stat- 
ute was  not  designed  to  be  manda- 
tory." ,  Daniel  v.  Simms,  49  W.  Va. 
554,  569,  39  S.  E.  690. 

It  is  sometimes  said  that  whether  a 
statute  is  directory  or  mandatory  de- 
pends upon  whether  it  contains  affirm- 
ative or  negative  words;  that  words  of 
the  former  class  are  directory  merely. 
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whereas  negative  words  will  make  a 
statute  imperative.  But  this  is  not  a 
safe  test  in  all  cases,  for  no  matter 
what  the  words  are,  the  intention  of 
the  legislature,  when  that  can  be  ascer- 
tained, must  govern;  and  if  the  inten- 
tion be  to  make  compliance  with  the 
statute  essential  to  the  validity  of  the 
proceedings,  then  the  statute  is  man- 
datory, otherwise  it  is  not;  or,  as  it 
was  expressed  in  Corbett  v.  Bradley, 
7  Nev.  108:  "If  it  be  clear  that  no  pen- 
alty was  intended  to  be  imposed  for 
a  noncompliance,  then  it  is  but  carry- 
ing out  the  will  of  the  legislature  to 
declare  the  statute  in  that  respect  di- 
rectory. But  if  there  be  anything  to 
indicate  the  contrary,  a  full  compliance 
must  be  enforced."  Mears  v.  Dexter, 
86  Va.  828,  11  S.  E.  53«. 

Negative  Implied  from  Statute. — 
"Affirmatives  in  statutes  that  introduce 
new  laws  imply  a  negative  of  all  that 
is  not  in  the  purview.  So  that  a  law 
directing  a  thing  to  be  done  in  a  cer- 
tain manner  implies  that  it  shall  not 
be  done  in  any  other  manner."  Mor- 
ris V,  Board  of  Canvassers,  49  W.  Va. 
251,  256,   38  S.   E.   500. 

Effect  Where  Statute  Would  Be  In- 
effective unkss  Construed  to  Be  Man- 
datory.— When  the  strict  letter  of  a 
statute  leaves  a  doubt  as  to  what  is 
meant  or  intended,  the  legislative  in- 
tent is  to  be  gathered  from  the  act  read 
as  a  whole,  together  with  other  acts 
in  pari  materia;  and,  when  the  whole 
aim  of  the  legislature  will  be  plainly 
defeated  if  the  direction  to  do  an  act 
in  a  particular  way  be  not  held  to  be 
exclusive  of  all  others,  the  directioii 
will  be  held  to  be  mandatory.  Offield 
V.   Davis,   100  Va.  250,  40  S.   E.  910. 

Election  Statutes.  —  See  the  title 
ELECTIONS,  vol.  5,  p.  i. 

Statute  Providing  for  Return  of  No- 
ticc  of  Motion  for  Judgment. — The 
statute  providing  for  notice  of  a  mo- 
tion for  a  judgment  under  §  3211  of 
the  Code  to  be  returned  to  the  clerk's 
office  within  five  dajrs  aft^r  the  service 


is  mandatory.  Swift  v.  Wood,  103  Va. 
494,    49    S.    E.    643. 

Act  Prescribing  Form  and  Contents 
of  Venire  Facias. — ^The  act,  sess.  acts, 
1886-67,  ch.  208,  §  4,  p.  932,  directing 
that  the  writ  of  venire  facias  shall  com- 
mand the  officers  charged  with  its  ex- 
ecution to»  summon  twenty-four  per- 
sons, freeholders  of  his  county  or  cor- 
poration, "residing  remote  from  the 
place  where  the  offense  is  charged  to 
have  been  committed,"  is  mandatory, 
and  the  writ  is  defective  ^nd  should 
be  quashed  if  it  is  omitted.  Whitehead 
V,  Com.,  19  Gratt.  640. 

Statute  as  to  Mode  of  Creating  Mar- 
ital Relation.— See  the  title  MAR- 
RIAGE, vol.  9,  p.  570. 

2.  Directory  Statutes. 

What  Sutute&  Are  Directory  in  Gen- 
eral— "In  respect  to  statutes,  it  has 
long  been  settled,"  says  Judge  Cooiey, 
"that  particular  provisions  may  be  re- 
garded as  directory  merely;  by  which 
is  meant  that  they  axe  to  be  considered 
as  giving  directions  which  ought  to  be 
followed,  but  not  as  so  limiting  the 
power  in  respect  to  which  the  direc- 
tions are  given  that  it  can  not  be  ef- 
fectually exercised  without  observing 
them."  Mears  v.  Dexter,  86  Va.  828. 
11  S.   E.  538. 

As  a  general  rule,  where  a  statute 
directs  certain  proceedings  to  be  done 
in  a  certain  way,  and  the  form  does 
not  appear  essential  to  the  judicial 
mind,  the  law  will  be  regarded  as  di- 
rectory, and  the  proceedings  under  it 
will  be  held  valid,  though  the  command 
of  the  statute  as  to  form  has  not  been 
strictly  obeyed,  the  manner  not  being 
the  essence  of  the  thing  to  be  done. 
Calwell  V.  Prindle,  19  W.  Va.  604,  608; 
Mears  v.  Dexter,  86  Va.  828,  11  S.  E. 
538. 

Those  directions  which  are  not  of 
the  essence  of  the  thing  to  be  done, 
but  which  are  given  with  a  view  merely 
to  the  proper,  orderly,  and  prompt 
conduct  of  the  business,  and  by  a  fail- 
ure to  obey  which  the  rights  of  those 
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interested  will  not  be  prejudiced,  are 
not  commonly  to  be  regarded  as  man- 
datory; and  if  the  act  is  performed,  but 
not  in  the  time  or  in  the  precise  mode 
indicated,  it  may  still  be  sufficient,  if 
that  which  is  done  accomplishes  the 
substantial  purpose  of  the  statute. 
Redd  V.  Supervisors,  31  Gratt.  695; 
Daniel  v.  Simms,  49  W.  Va.  554,  568, 
39  S.  E.  690;  Morris  v.  Board  of  Can- 
vassers, 49  W.  Va.  251,  256,  38  S.  E. 
500;  Mears  v.  Dexter,  86  Va,  828,  11 
S.  E.  538;  White  v.  Crump,  19  W.  Va. 
583. 

Statute  Requiring  Statement  of  Wit- 
nesses' Names  on  Indictment. — See  the 
title  INDICTMENTS,  INFORMA- 
TIONS AND  PRESENTMENTS, 
vol'.  7,  p.  401. 

Laws  Prescribing  Duties  of  Public 
Officers. — Laws  prescribing  the  duties 
of  public  officers  are  usually  peremp- 
tory or  mandatory,  while  those  fixing 
a  time  for  the  performance  of  such  du- 
ties are  directory.  Hunter  v.  Trustees, 
47  W.  Va.  343,  34  S.   E.  729. 

The  statute,  which  requires  that  a 
copy  of  the  personal  property  book 
shall  be  by  the  assessor  aelivered  to 
the  county  clerk  on  or  before  the  first 
day  of  July,  is  directory.  State  v. 
Buchanan,  24  W.  Va.  362. 

The  act,  Code,  ch.  208,  §  5,  p.  836, 
and  the  act,  Code,  ch.  105,  §  14,  p.  828, 
directing  the  issue  of  a  venire  facias, 
are  merely  directory  to  the  officer,  and 
a  prisoner  can  not  object  to  the  writ 
because  the  acts  have  not  been  com- 
plied with.  Wash  v.  Com.,  16  Gratt. 
530. 

Act  Requiring  Entry  of  Confession 
of  Judgment.— See  the  title  CONFES- 
SION OF  JUDGMENTS,  vol.  3,  p.  73. 

Effect  of  Failure  to  Comply  with  Di- 
rectory Statute. — The  failure  to  com- 
ply strictly  with  the  provisions  of  the 
statute  which  are  not  mandatory,  but 
merely  directory,  will  not  vitiate  the 
proceedings,  so  as  to  render  the  sub- 
scription invalid.  Redd  v.  Supervisors, 
31  Gratt.  69S. 


VII.  Amendment  and  Repeal. 

A.  AMENDMENT. 

Title.— If  the  title  of  the  first  act  is 
broad  enough  to  cover  the  matters  em- 
braced by  the  amendatory  act,  it  is  un- 
necessary to  inquire  whether  the  title 
of  the  amendatory  act  would  itself  be 
sufficient,  for,  if  the  title  of  the  first  act 
is  broad  enough  to  have  covered  the 
new  matters  of  the  amendatory  act,  it 
is  enough.  Roby  v.  Sheppard,  42  W. 
Va.  286,  26  S.  E.  278;  Bridges  v.  Shall- 
cross,  6  W.  Va.  562;  State  v.  Mines,  38 
W.  Va.  125,  18  S.  E.  470;  State  r. 
Brookover,  38  W.  Va.  141,  18  S.  E. 
476;  Com.  v.  Brown,  91  Va.  762,  21  S. 
E.  357. 

Where  an  act  of  assembly  has  been 
incorporated  in  the  Code,  this  act  may 
be  amended,  re-enacted  or  repealed  by 
an  act  which  simply  refers  to  the  num- 
ber of  its  section.  Com.  v.  Brown,  91 
Va.  762,  21  S.  E.  357. 

When  the  title  of  an  original  act  of 
the  legislature  sufficiently  expresses  its 
object  in  the  manner  required  by  the 
constitution,  an  act  amendatory  thereof 
may,  by  its  title,  simply  refer  to  the 
section  of  the  original  act  which  it  is 
intended  to  amend,  and  this  will  be  a 
sufficient  compliance  with  §  30  of  article 
6  of  the  constitution.  Heath  v.  John- 
son, 36  W.  Va.  782,  15  S.  E.  980. 

Setting  Out  Act  Amended. — The  pro- 
vision of  the  constitution  that  no  law 
shall  be  revived  or  amended  by  its  title, 
but  the  law  revived  or  the  section 
amended  shall  be  inserted  at  large  in 
the  new  law,  does  not  relate  to  the  re- 
peal of  a  law  either  by  express  words, 
or  by  the  enactment  of  a  subsequent 
law  with  which  the  former  is  incon- 
sistent, by  which  it  is  necessarily  dis- 
placed.    Shields  v.  Bennett,  8  W.  Va.  74. 

This  provision  does  not  require  that,, 
when  a  section  is  amended,  the  act 
amending  it  shall  recite  or  show  on  its 
face  that  it  does  so,  or  that  it  shall  in 
any  manner  indicate  that  such  section 
previously  existed.  Shields  v.  Bennett^ 
8  W.  Va.  74. 
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The  purpose  of  the  provision  is  to 
inhibit  the  revival  or  amendment  of  a 
law  by  mere  reference  to  its  title,  and 
to  require  that  an  act  cf  the  legislature 
shall  state  on  its  face  the  law  that  it 
constitutes.  Shields  v.  Bennett,  8  W. 
Va.  74. 

A  resolution  of  the  legislature  ap- 
pointing members  of  an  electoral  board 
for  a  single  county,  thereby  supplying 
an  omission  under  a  previous  act, 
amending  a  section  of  the  Code,  but 
leaving  the  general  law  intact  is  not 
an  amendment  of  the  previous  law  in 
the  sense  that  it  must  be  re-enacted  and 
published  at  length  as  required  by  art. 
5,  §  15,  of  the  constitution.  Sinclair  v. 
Young,  100  Va.  284,  40  S.  E.  907. 

Statutes  Working  Amendment  of 
Corporate  Charters.^ — Where  the  char- 
ter of  a  corporation  reserves  the  power 
to  modify  or  repeal  the  charter,  a  sub- 
sequent statute  imposing  a  liability 
upon  such  company  which  was  not  im- 
posed by  the  charter,  is  not  within  the 
constitutional  provision  that  no  law 
shall  be  amended  by  reference  to  its 
title,  but  the  section  amended  shall  be 
re-enacted  and  published  at  length. 
Anderson  v.  Com.,  18  Gratt.  295. 

If  in  a  special  act  of  the  legislature 
of  this  state,  chartering  a  company  and 
conferring  on  it  specified  privileges  ex- 
ceeding those  granted  to  other  like  cor- 
porations by  the  general  law  of  the 
state  there  be  reserved  a  right  to  amend 
this  act  by  a  future  legislature,  and  the 
legislature  subsequently  passes  a  gen- 
eral act  applicable  to  all  corporations 
of  this  character,  whereby  the  specified 
privilege,  while  not  withdrawn,  is  so- 
modified  as  to  render  it  far  less  valua- 
ble to  the  corporation,  which  had  been 
chartered  by  this  special  act,  this  can 
not  be  regarded  as  an  exercise  by  the 
legislature  of  the  reserved  right  to 
amend  any  act,  as  it  can  not  properly 
be  called  an  amendment  of  this  special 
act;  for  by  our  constitution,  art.  6,  § 
30,  it  is  provided,  that  "no  law  shall  be 
amended  by  reference  to  its  title  only; 
but   the   section  amended  shall  be   in- 


serted at  large  in  the  new  act"  Laurel 
Fork,  etc.,  R.  Co.  v.  West  Virginia 
Transp.  Co.,  25  W.  Va.  324;  West  Vir- 
ginia Transp.  Co.  v.  Sweetzer,  25  W. 
Va.  434. 

Amendments  by  Implication. — Stat- 
utes may  amend  others  by  implication, 
and  it  is  not  essential  that  they  even 
refer  to  the  acts,  or  section,  which  by 
implication  they  amend.  State  v,  Cain, 
8  W.  Va.  720;  Shields  v.  Bennett,  8 
W.  Va.  74;  Forqueran  v.  Donnally,  7 
W.  Va.  114;  Hogan  v.  Guigon,  29  Gratt. 
705;  Fox  V.  Com.,  16  Gratt.  1;  Roby  v. 
Sheppard,  42  W.  Va,  286,  26  S.  E.  278. 

Reading. — Where  sections  of  the 
Code  are  amended  and  re-enacted,  the 
sections  as  amended  must  be  read,  in 
the  room  instead  of  the  original  sec- 
tion. Christian  v.  Taylor,  96  Va.  503, 
31  S.  E.  904. 

B.  REPEAL. 

1.  Power  to  Repeal. 

The  power  to  revoke  or  annul  a  stat- 
ute or  ordinance  is  equivalent  to  the 
power  to  repeal  it;  and  in  either  case 
the  power  is  legislative,  and  not  judi- 
cial, in  its  character.  Shephard  v. 
Wheeling,  30  W.  Va.  479,  4  S.  E.  635. 

As  to  repeal  of  municipal  ordinances, 
see  the  title  ORDINANCES,  vol.  10, 
p.  606. 

2.  Mode  of  Repeal 

a.  In  Greneral. 

The  provision  of  the  constitution  that 
no  law  shall  be  revived  or  amended  by 
its  title,  etc.,  does  not  relate  to  the  re- 
peal of  a  law  either  by  express  words, 
or  by  the  enactment  of  a  subsequent 
law  with  which  the  former  is  inconsist- 
ent, and  by  which  it  is  necessarily  dis- 
placed.    Shields  V.  Bennett,  8  W.  Va.   74. 

b.  Express  Repeal. 
(1)   In  General 

The  act,  Code,  edition  of  1860,  ch. 
16,  §  18,  upon  the  construction  of  stat- 
utes, applies  to  cases  of  repeal  of  stat- 
utes in  express  terms,  as  well  as  to  re- 
peals by  implication;  and  it  preserves 
the  rights  which  are  inherent  in  the 
proceedings;   and   the  proceedings    are 
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to  conform  to  the  new  law,  only  when 
the  change  would  not  affect  or  impair 
these  rights;  and  this  whether  the 
change  in  the  proceedings  is  criminal 
or  civil.  Philips  v.  Com.,  19  Gratt.  485. 
(8)  General  Repealing  Acts  or  Clauses. 
In  General.— Where  an  act  provides 
ior  the  repeal  of  all  laws  inconsistent 
therewith,  such  laws  are  expressly  re- 
pealed by  the  act.  Carter  v.  Edmonds, 
88  Va.  205,  13  S.  E.  352;  Crabtree  v. 
Old  Dominion  Bld'g,  etc.,  Ass'n,  95  Va. 
670,  29  S.  E.  741;  Tottenv.  Nighbert,  41 
W.  Va.  800,  24S.  E.  627;  Stewart  v.  Ten- 
nant,  52  W.  Va.  559,  561,  44  S.  E.  223; 
Eckhart  v.  State,  5  W.  Va.  515;  Mc- 
Neeley  v.  South  Penn  Oil  Co.,  52  W. 
Va.  616,  638,  44  S.  E.  508. 

"When  an  act  repeals  all  f  onner  laws 
within  its  purview,  the  intention  is  ob- 
vious to  sweep  away  all  existing  laws 
upon  the  subject  with  which  the  re- 
pealed act  deals.  The  purview  is  the 
enacting  part  of  the  statute  in  contra- 
distinction to  the  preamble,  and  a  re- 
peal of  all  acts  within  the  purview  ^^f 
the  repealing  statute  should  be  under- 
stood as  including  ^all  acts  or  parts  of 
acts  in  relation  to  all  cases  which  are 
provided  for  by  the  repealing  act,  and 
no  more."  McNeeley  v.  South  Penn 
Oil  Co.,  52  W.  Va.  616,  638,  44  S.  E. 
508. 

Unconstitutionality  of  General  Re- 
pealing Act. — An  act  purporting  to  re- 
peal all  acts  and  parts  of  acts  incon- 
sistent with  it,  but  which  is  itself  un- 
constitutional, does  not  have  any  effect. 
Eckhart  v.  State,  5  W.  Va.  515. 

Particular  Acts  Repealed.— Code, 
1887,  §  4202,  which,  providing  for  the 
repeal  of  all  acts  of  general  nature 
upon  the  adoption  of  the  Code,  repealed 
the  act  of  March  9,  1880,  relating  to  the 
action  of  ejectment  in  certain  counties, 
such  act  being  a  general  law.  Carter 
V.  Edwards,  88  Va.  205,  13  S.  E.  352. 

The  act  of  1852  authorizing  the  vol- 
untary  incorporation   of  building   fund 
associations  upon  the  terms  prescribed 
thereby  was  an  act  of  a  general  nature, 


and  was  repealed  by  §  4202  of  the  Code. 
Crabtree  v.  Old  Dominion  Building, 
etc.,  Ass'n,  95  Va.  670,  29  S.  E.  741. 

Chapter  194,  acts,  1871,  is  repealed 
by  virtue  of  the  provisions  of  ch.  117, 
acts,  1872-73,  and  ch.  130,  acts,  1882,  re- 
pealing all  the  acts  or  parts  of  acts  in- 
consistent therewith.  Totten  v,  Nigh- 
bert,  41  W.  Va.  800,  24  S.  E.  627. 

(8)  Effect  of  Suspension  of  Repealing 
Act. 

The  section  of  the  statute  of  1785-87, 
that  an  intestate's  real  estate  shall  de- 
scend to  his  children;  if  none,  to  his 
father;  if  none,  to  his  mother,  brother, 
and  sister,  etc.,  was  enacted  in  1792,  by 
an  act  which  repealed  that  of  1785-87, 
which  was  to  be  in  force  from  its  pas- 
sage; but  subsequently  in  the  same 
session,  the  operation  of  the  acts  of 
1792,  was  suspended.  By  act  of  1789, 
^the  mere  repeal  of  a  law  did  not  revive 
a  law  which  it  had  repealed.  It  was 
held,  that  the  section  of  the  act  of  1785, 
above  cited,  was  not  repealed,  nor  the 
act  itself,  during  the  suspension  of  that 
of  1792.    Harrison  v.  Allen,  Wythe  291. 

c.  Repeal  by  Implication. 

(1)  Enactment  of  Repugnant  Statutes. 

(a)  In  General. 

One  general  statute  may  be  repealed 
by  another  statute  upon  the  same  sub- 
ject, which  is  irreconcilably  in  conflict 
therewith.  Fulkerson  v.  Treasurer,  95 
Va.  1,  27  S.  E.  815;  Somers  v.  Com.,  97 
Va.  759,  33  S.  E.  381;  Augusta  Nat. 
Bank  v.  Beard,  100  Va.  687,  42  S.  E. 
694;  Davis  v.  Creighton,  33  Gratt.  696; 
Sinclair  v.  Young,  100  Va.  284,  40  S. 
E.  907;  Fox  V.  Com.,  16  Gratt.  1;  Jus- 
tice V.  Com.,  81  Va.  209;  Warders  v, 
Arell,  2  Wash.  282;  Herron  v.  Carson, 
26  W.  Va.  62,  75;  Forqueran  v.  Don- 
nally,  7  W.  Va.  114;  McConiha  v, 
Guthrie,  21  W.  Va.  134,  148;  Ryan  v. 
Com.,  80  Va.  385;  Hagan  v.  Guigon,  29 
Gratt.  705;  Holladay  v.  Auditor,  77  Va. 
425,  429;  Chesapeake,  etc.,  R.  Co.  v. 
Hoard,  16  W.  Va.  270;  State  v,  Enoch, 
26  W.  Va.  257;  Knig:ht  v.  West  Union, 
45  W.  Va.  194,  32  S.  E.  163;  Shields  v. 


780 


Statutes 


Bennett,  8  W.  Va.  74;  Coleman  v.  Com., 
25  Gratt.  865,  884;  Hayncs  v.  Com.,  31 
Gratt.  96;  Conley  v.  Supervisors,  2  W. 
Va.  416;  Price  v.  Com.,  21  Gratt.  846, 
852;  South  Morgantown  v.  Morgan- 
town,  49  W.  Va.  729,  730,  40  S.  E.  15; 
Dunfee  v.  Childs,  45  W.  Va.  155,  30  S. 
E.  102;  Cain's  Case,  8  W.  Va.  720; 
Robinson  v.  Rogers,  24  Gratt.  319; 
Com.  V.  Clopton,  9  Leigh  109. 

Two  statutory  provisions  in  pari 
materia  are  passed  at  different  times, 
but  both  are  incorporated  in  several 
statutes  enacted  at  a  genera]  revisal  of 
the  statute  laws;  if  there  be  any  differ- 
ence between  them,  the  court  will  look 
to  the  dates  of  the  original  enactments, 
and  give  effect  to  the  last  passed. 
Winn  V.  Jones,  6  Leigh  74. 

(b)  Necessity  for  Acts  to  Be  Irrecon- 
cilable. 

The  rule  of  law  is  well  settled,  that 
to  repeal  a  statute  by  implication  there 
must  be  such  a  positive,  plain  and  vis- 
ible repugnancy  between  the  provf- 
sions  of  the  new  law  and  the  old,  that 
they  can  not  stand  together  or  be  con- 
sistently reconciled.  Forqueran  v.  Don- 
nally,  7  W.  Va.  114;  Chesapeake,  etc., 
R.  Co.  V,  Hoard,  16  W.  Va.  270;  Mc- 
Coniha  v.  Guthrie,  21  W.  Va.  134;  State 
V.  Enoch,  26  W.  Va.  257;  Fulkerson  v. 
Treasurer,  95  Va.  1,  27  S.  E.  815; 
Somers  v.  Com.,  97  Va.  759,  33  S.  E.  381 ; 
Moore  v.  McNutt.  41  W.  Va.  695,  24 
S.  E.  685;  Christian  v.  Taylor,  96  Va. 
503,  31  S.  E.  904;  Davies  v.  Creighton, 
33  Gratt.  696;  Ryan  v.  Com.,  80  Va.  385; 
Hagan  v.  Guigon,  29  Gratt.  705;  Lacey 
r.  Palmer,  93  Va.  159,  24  S.  E.  930; 
TToUaday  v.  Auditor,  77  Va.  425,  429; 
Fox  V.  Com.,  16  Gratt.  1;  Justice  v. 
Com.,  81  Va.  209. 

Where  there  are  two  affirmative  stat- 
utes, and  they  do  not  conflict  with  each 
other,  the  latter  does  not  repeal  the 
former.    Warders  v.  Arell,  2  Wash.  282. 

An  act  should  not  be  taken  to  be 
altered  by  implication  when  incor- 
porated with  other  laws  on  the  same 
subject,  unless  that  implication  be  un- 


opposed by  matter  calling  for  the  orig- 
inal construction.  Pomeroy  v,  Com.» 
2  Va.  Cas.  342. 

(c)  Repeal  Not  Favored. 

The  repeal  of  statutes  by  implica- 
tion is  not  favored  by  the  courts  and 
the  presumption  is  always  against  the 
intention  of  repeal  where  express  terms 
are  not  used.  Moore  v.  McNutt,  41  W. 
Va.  695,  24  S.  E.  685;  Herron  v.  Carson, 
26  W.  Va.  62,  75;  State  v,  Enoch,  26  W. 
Va.  257;  Fulkerson  v.  Treasurer,  95  Va, 
1,  27  S.  E.  815;  Somers  v.  Com.,  97  Va. 
759,  33  S.  E.  381;  Augusta  Nat.  Bank 
V.  Beard,  100  Va.  687,  42  S.  E,  694; 
Davies  v.  Creighton,  33  Gratt.  696; 
Sinclair  v.  Young,  100  Va.  284,  40  S. 
E.  907;  Fox  V,  Com.,  16  Gratt.  1;  Jus- 
tice V,  Com.,  81  Va.  209;  Warders  r. 
Arell,  2  Wash.  282;  Chesapeake,  etc., 
R.  Co.  V.  Hoard,  16  W.  Va.  270;  State 
V.  Cain,  8  W.  Va.  732;  CAnley  v.  Super- 
visors, 2  W.  Va.  416;  Forqueran  v.  Don- 
nally,  7  W.  Va.  114. 

(d)  Partial  Repugnancy. 

A  subsequent  statute  may  be  incon- 
sistent with  a  part  of  a  former  one, 
and  so  operate  as  a  repeal  of  that  part 
by  implication;  or  it  may  be  wholly  in- 
consistent with  any  part  of  the  former 
one,  so  as  not  to  repeal  it  but  may 
operate  to  modify  the  construction  and 
effect  of  the  former  law.  Anderson  v. 
Com.,  18  Gratt.  295. 

When  a  statute  is  revised  and  a  pro- 
vision contained  in  it  is  omitted  in  the 
new  statute,  the  inference  to  be  drawn 
from  such  course  of  legislation  is  that 
a  change  in  the  law  was  intended  to  be 
made.  Combined  Saw,  etc.,  Co.  v. 
Flour noy,  88  Va.  1029,  14  S.  E.  976. 

(e)  Repeal  of  Special  by  General  Stat- 
utes. 

It  is  a  principle  that  a  general  stat- 
ute, without  negative  words,  will  not 
repeal  by  implication,  from  their  re- 
pugnancy, the  provisions  of  a  former 
one  which  is  special  or  local,  unless 
there  is  something  in  the  general  law, 
or  in  the  course  of  legislation  on  its 
subject  matter,  that  makes  it  manifest 
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that  the  legislature  contemplated  and 
intended  a  repeal.  When  the  legislator 
frames  a  statute  in  general  terms,  or 
treats  a  subject  in  a  general  manner, 
it  is  not  reasonable  to  suppose  that 
he  intends  to  abrogate  particular  legis- 
lation to  the  details  of  which  he  had 
previously  given  his.  attention,  applica- 
ble to  a  part  of  the  same  subject,  unless 
the  general  act  shows  a  plain  intention 
to  do  so.  Trehy  v,  Marye,  100  Va.  40, 
40  S.  E.  126;  Stewart  v.  Tennant,  52  W. 
Va.  559,  573,  44  S.  E.  223;  Chesapeake, 
€tc.,  R.  Co.  V,  Hoard,  16  W.  Va.  270; 
Com.  V.  Richmond,  etc.,  R.  Co.,  81  Va. 
355;  Herron  v.  Carson,  26  W.  Va.  62, 
75;  Conley  v.  Supervisors,  2  W.  Va. 
416;  Mason  v.  Harper's  Ferry  Bridge 
Co.,  17  W.  Va.  396;  Powell  v.  Parkers- 
burg,  28  W.  Va.  698;  Sturm  v.  Fleming, 
31  W.  Va.  701,  8  S.  E.  263;  McConiha 
V.  Guthrie,  21  W.  Va-  134,  149. 

The  repeal  of  a  special  statute  must 
be  either  express,  or  the  manifestation 
of  the  legislative  intent,  to  repeal,  must 
be  so  clear,  as  to  amount  to  an  express 
direction.  Com.  v.  Richmond,  etc.,  R. 
Co.,  81  Va.  355;  Trehy  v.  Marye,  100 
Va.  40,  40  S.  E.  126. 

<£)  Repeal  of  General  by  Special  Sut* 
utes. 

The  repeal  of  a  special  statute  must 
be  either  express,  or  the  manifestation 
of  the  legislature  must  be  so  clear,  as 
to  amount  to  an  express  direction. 
Com.  V.  Richmond,  etc.,  R.  Co.,  81 
Va.  355;  Trehy  v.  Marye,  100  Va.  40, 
40  S.  E.  126. 

The  passage  of  a  local  statute,  ex- 
pressly applicable  to  only  one  county 
of  the  state,  in  no  way  repeals,  super- 
sedes or  affects  an  existing  general  law 
in  the  same  words  as  the  local  law,  un- 
less it  is  applicable  to  all  the  counties 
of  the  state.  Poindexter  v.  May,  98 
Va.  143,  34  S.  E.  971. 

Where  a  prior  statute  is  general  in 
its  terms   and  prohibits   the   taking   of 
certain  property  in  any  case  whatever, 
and    the   subsequent   statute   is    special  | 
in  its  terms  and  authorizes  the  taking ' 


of  such  property  in  certain  described 
localities  only,  the  latter  will  be  held  to 
be  a  limitation  on  or  qualification  of 
the  former,  and  the  prohibition  will 
continue  in  all  cases  except  in  locali- 
ties specified  in  the  subsequent  statute. 
McConiha  v.  Guthrie,  21  W.  Va.  134, 
149. 

(2)  Subsequent  Act  Revising  Whole 
Subject  of  Former  Act. 

A  subsequent  statute  revising  the 
whole  subject  matter  of  a  former  one 
and  evidently  intended  as  a  substitute 
for  it,  though  it  contains  no  express 
words  to  that  effect,  must  on  principles 
of  law  as  well  as  in  reason  and  com- 
mon sense  operate  a  repeal  of  the 
former  law.  Herron  v.  Carson,  26  W. 
Va.  62;  Somers  v.  Com.,  97  Va.  759, 
33  S.  E.  381;  State  v.  Cain,  8  W.  Ya. 
720,  734;  Davies  v.  Creighton,  33  Gratt. 
696;  State  v.  Mines,  38  W.  Va.  125,  18 
S.  E.  470;  State  v.  Brookover,  38  W. 
Va.  141,  18  S.  E.  476;  Hagan  v.  Guigon, 
29  Gratt.  705. 

A  statute  is  repealed  by  implication 
when  there  is  a  subsequent  one  revis- 
ing the  whole  subject  matter  of  the 
first.  Conley  v.  Supervisors,  2  W.  Va. 
416. 

(3)  Subsequent  Act  Prescribing  Exclu- 
sive Rules  as  to  Matters  Embraced 
in  Former  Act 

Although  a  subsequent  statute  be 
not  repugnant,  to  a  former  one  in  all 
its  provisions,  yet  if  the  latter  was 
clearly  intended  to  prescribe  the  only 
rule  that  should  govern  in  the  case 
provided  for,  it  repeals  the  original  act. 
Fox  V.  Com.,  16  Gratt.  1,  11. 

(4)  Subsequent  Act  Prescribing  New 
Penalty  for  Existing  Offenses. 

A  statute  passed  in  the  session  of  as- 
sembly of  1827-28  prescribing  a  new 
punishment  for  an  offense  committed 
after  the  first  of  May,  1828,  does  not 
repeal  former  statutes,  defining  the  of- 
fense, and  prescribing  other  punish- 
ment for  the  same,  as  to  such  offense 
committed  before  May  1st,  1828.  Com. 
V.  Pegram,  1  Leigh  569. 
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(5)  Delegation  of  Authority  to  Legisla- 
ture by  Constitution  as  Repeal  of 
Sutute. 

Authority  delegated  to  the  legisla- 
ture by  the  constitution,  which  is  pro- 
spective in  its  operation,  does  not  oper- 
ate as  a  repeal  of  a  law  in  force  at  the 
time  of  its  adoption.  Douglass  v,  Har- 
risville,  9  W.  Va.  162. 

8.  Effect  of  Repeal. 

a.  In  General. 

The  general  rule  is,  that  a  repealed 
statute  can  not  l^e  acted  upon,  after  it 
is  repealed,  but  as  to  all  matters  that 
have  taken  place  under  it,  they  remain 
valid  and  can  not  be  questioned.  Cur- 
ran  V.  Owens,  15  W.  Va.  208;  White 
V.  Freeman,  79  Va.  597. 

b.  Effect   on   Rights   Acquired    under 

Statute. 
(1)  Vested  Rights. 

Courts  will  not  readily  intend,  where 
the  legislature  enacts  a  general  law 
upon  a  given  subject  and  repeals  an 
existing,  general  law,  of  like  character 
upon  the, same  subject,  that  it  was  the 
intention  of  the  legislative,  by  the  re- 
peal, to  deprive  the  parties  who  acquired 
just  rights  or  interests  under  the  old 
law  of  all  remedy,  or  to  extinguish  their 
rights  or  interests,  unless  such  inten- 
tion is  manifest.  Forqueran  v.  Don- 
nally,  7  W.  Va.  114. 

Acts  done  under  a  statute  while  in 
force,  remains  valid,  though  the  stat- 
ute may  afterwards  be  repealed,  but  the 
rule  goes  no  farther  than  to  render 
valid,  things  actually  done.  Crawford 
V.  Halsted,  20  Gratt.  211. 

Act  Releasing  Forfeitures  and  Penal- 
ties.— The  act  of  1819,  which  releases 
all  forfeitures  and  penalties  incurred 
under  former  laws,  and  not  already  re- 
covered or  enforced,  does  not  apply 
to  the  case  of  slaves  illegally  imported, 
who  acquired  a  vested  right  to  free- 
dom, as  soon  as  the  violation  of  the 
law  was  complete.  M'Michen  v.  Amos, 
4  Rand.  134. 

The  act  of  1819  contemplated  cases 
in  which     rights  might  be    absolutely 


vested  under  former  laws,  which  were 
not  intended  to  be  disturbed;  and  also 
cases  in  which  forfeitures  had  been  in- 
curred, where  no  right  had  vested  in 
any  particular  persons.  The  act  of 
1806  afforded  instances  of  this  latter  de- 
scription. M'Michen  v.  Amos,  4  Rand. 
134,  142. 

(2)  Inchoate  Rights. 

Inchoate  rights  derived  under  a  stat- 
ute, are  lost  by  a  repeal  of  the  statute 
before  they  are  perfected,  unless  they 
are  saved  by  express  words  in  the  re- 
pealing statute.  Crawford  v.  Halsted, 
20  Gratt.  211;  Curran  v.  Owens,  15  W. 
Va.  208. 

c.  Effect  on  Proceedings  under  Origi- 

inal  Act. 
(1)  Civil  Proceedings, 
(a)  Effect  on  Pending  Suits. 

Whether  Proceedings  Arrested  De- 
pendent on  Intention  of  Legislature. — 
Whether  a  repealing  act  shall  have  the 
effect  to  arrest  proceedings  in  pending 
cases  depends  upon  the  intent  of  the 
legislature.  Baltimore,  etc.,  R.  Co.  v. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812, 
815. 

That  intent  must  be  gathered  from 
the  action  of  the  legislature  itself,  but 
not  necessarily  from  the  repealing  act 
alone,  but  if  it  can  be  gathered  from 
any  act  upon  the  same  subject  passed 
by  the  legislature  at  the  same  session, 
that  it  was  the  legislative  intent,  that 
pending  actions  or  proceedings  should 
be  saved,  it  is  sufficient  to  effect  thai 
purpose.  Baltimore,  etc.,  R.  Co.  v. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va,  812, 
815. 

Repeal  without  Saving  Clause. — 
Where  a  statute  providing  a  remedy  is 
repealed  while  the  proceedings  are 
pending,  such  proceedings  are  thereby 
determined  unless  the  legislature  shall 
otherwise  provide.  Jones  v.  Com.,  86 
Va.  661,  664,  10  S.   E.  1005. 

If  the  repealing  act  does  not  sub- 
stantially re-enact  a  section  of  the  law 
repealed,  which  gave  the  right  of  ac- 
tion, and  there  is  no  saving  clause  as 
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to  pending  suits  and  no  general  law 
on  the  subject,  the  legislative  intent  is 
clear  that  all  suits  brought  upon  the 
repealed  act  fall,  unless  carried  into 
judgment.  Curran  v.  Owens,  15  W. 
Va.  208. 

And  a  right  of  action, -which  does  not 
exist  at  common  law  but  depends  solely 
upon  statute,  falls  with  the  repeal  of 
the  statut-e  without  a  saving  clause  or 
a  general  law  saving  pending  suits,  un- 
less that  right  has  been  carried  into 
judgment.  Curran  v.  Owens,  15  W. 
Va.  208. 

Saving  Clause  as  to  Pendng  Suits  in 
Repealing  Act — A  case  in  which  there 
has  been  a  final  decree  is  not  a  pend- 
ing suit  in  the  sense  of  the  Code,  ch. 
16,  §  18,  p.  101,  and  ch.  216,  §  2,  p.  800, 
providing  that  the  repeal  of  the  pre- 
vious acts  should  not  aflfect  any  prose- 
cution, suit,  or  proceeding  pending  at 
the  date  of  its  passage.  Yarborough 
V.  Deshazo,  7  Gratt.  374;  Nelson  v. 
Jennings,  2  Pat.  &  H.  369. 

Code  of  1849  divesting  the  jurisdic- 
tion of  the  county  courts  in  suits  by 
guardians  for  the  sale  of  infants'  lands 
did  not  affect  suits  which  were  then 
pending,  under  the  proviso  found  in  § 
3,  ch.  157.  Pennybackcr  v.  Switzer,  75 
Va.  671. 

Repeal  by  Enactment  of  Inconsistent 
Acts. — When  the  repeal  is  express  but 
is  in  terms  only  of  inconsistent  acts, 
the  court  must  see  plainly  that  the  leg- 
islature intended  the  death  of  pending 
proceedings.  Moore  v.  McNutt,  41  W. 
Va.    695,  24   S.   E.   682. 

Where  Repealing  Act  Merely  Pro- 
vides for  Change  in  Nature  of  Remedy. 
— "It  has  been  said  that  an  act  repeal- 
ing, or  in  any  wise  modifying,  the 
remedy  of  a  party  by  action  or  suit, 
should  not  be  construed  to  affect  ac- 
tions or  suits  brought  before  the  repeal 
or  modification.  While  this  statement 
is  probably  too  broad,  it  is  neverthe- 
less true  that  where  the  effect  of  the 
legislation  is  not  to  take  away  the  ju- 
risdiction or  right  previously  existing, 
nor  to  deny  a  remedy  for  its  enforce- 


ment substantially  like  the  one  pre- 
viously allowed,  but  merely  to  change 
the  remedy,  the  right  and  jurisdiction 
continue  under  the  form  directed  by 
the  new  act,  where  it  applies,  or  else 
under  the  old  law."  Moore  v.  McNutt, 
41  W.  Va.  695,  24  S.  E.  682. 

If  advisable,  the  pending  proceeding 
should  be  amended  to  conform  to  the 
new  statute.  Statutes  are  prima  facie 
prospective  in  operation.  Moore  v.  Mc- 
Nutt, 41  W.  Va.  695,  24  S.  E.  682. 

(b)  Effect  of  Repeal  of  Statute  Con- 
ferring  Jurisdiction   upon    Courts. 

Where  a  statute  conferring  jurisdic- 
tion oil  a  court  is  repealed  without  any 
reservation  or  exception,  the  jurisdic- 
tion of  such  court  is  taken  away  and 
can  not  be  exercised.  State  ».  Brook- 
over,  22  W.  Va.  214. 

Where  an  enactment  of  the  legisla- 
ture which  authorized  such  causes  of 
action  has  been  repealed,  the  jurisdic- 
tion of  the  justice  of  the  peace  over  the 
same  is  repealed  therewith,  and  he  can 
not,  under  the  pretense  of  deciding 
whether  such  enactment  has  been  re- 
pealed or  not,  take  jurisdiction  of  such 
causes  of  action,  and,  if  he  does  so,  he 
is  guilty  of  exceeding  his  legitimate 
powers,  subjecting  him  to  restraint  by 
prohibition.  Norfolk,  etc.,  R.  Co.  ?;. 
Pinnacle  Coal  Co.,  44  W.  Va.  574,  30 
S.  E.  196. 

Whenever  a  court  is  deprived  of  ju- 
risdiction over  any  class  of  cases,  by 
the  repeal  of  a  statute  which  gives  the 
jurisdiction,  and  there  is  no  provision 
made  for  the  transfer  of  such  cases  to 
some  other  court  which  has  or  is  given 
jurisdiction,  and  no  reservation  made 
for  the  trial  of  pending  cases  in  such 
courts,  all  such  cases  fall  with  the  re- 
pealed statute.  Dulin  v,  Lillard,  91  Va. 
718,  725,  20  S.  E.  821. 

(2)  Proceeding  under  Criminal  or 
Penal  Statutes. 
Power  to  Impose  Penalty  after  Re- 
peal.— No  penalty  can  be  enforced 
after  the  repeal  of  the  law  imposing  it, 
unless  saved  by  express  words  in  the 
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repealing  act.  White  v.  Freeman,  79 
Va.  597. 

Where  an  offense  is  made  a  felony 
by  statute,  and  the  statute  is  afterwards 
repealed,  no  proceeding  after  the  repeal 
can  be  had  for  an  offense  committed 
under  it  unless  the  repealing  statute  has 
a  proviso  enabling  the  proceeding  for 
offenses  committed  before.  Scutt  v. 
Com.,  2  Va.  Cas.  64;  Com.  v.  Leftwich, 
5  Rand.  657;  Attoo  v.  Com.,  2  Va.  Cas. 
382;  White  v.  Freeman,  79  Va.  597. 

Effect  on  Pending  Suit  for  Recovery 
of  Penalty. — Where  a  statute  repeals  a 
former  one  which  imposed  a  penalty, 
the  right  to  the  penalty  is  extinguished 
even  though  a  prosecution  for  it  has 
been  previously  commenced.  Curran 
V.  Owens,  15  W.  Va.  208.  See  the  title 
INTOXICATING  LIQUORS,  vol.  8, 
p.  37. 

Repeal  after  Conviction.  —  Where 
there  is  a  criminal  prosecution  under 
a  statute,  which  is  repealed  after  con- 
viction, the  judgment  is  thereby  ar- 
rested. Curran  v.  Owens,  15  W.  Va, 
208. 

Effect. of  Statute  Lessening  Punish- 
ment— ^Virginia  Code,  1873,  ch.  15,  § 
13,  providing  that  if  by  a  new  law  re- 
pealing a  former  law,  any  penalty,  for- 
feiture or  punishment  be  mitigated  by 
any  provision  of  the  new  law,  such 
provision  may,  with  the  consent  of  the 
parties  affected,  be  applied  to  any  judg- 
ment pronounced  after  the  new  law 
takes  effect,  applies  to  forfeiture  in 
civil  as  well  as  criminal  cases.  White 
V.  Freeman,  79  Va.  597;  Mosby  v.  St. 
Louis  Mut.,  etc.,  Ins.  Co.,  31  Gratt. 
629. 

The  ninth  section  of  ch.  13,  of  the 
Code  of  1868,  provides  that  "the  re- 
peal of  a  law,  or  its  expiration,  by 
virtue  of  any  provision  contained 
therein,  shall  not  affect  any  offense 
committed,  or  penalty  or  punishment 
incurred  before  the  repeal  took  effect 
or  the  law  expired,  save  only  that  the 
proceedings  had  shall  conform,  as  far 
as  practicable,  to  the  laws  in  force  at 
the   time  such   proceedings   take   place 


unless  otherwise  specially  provided; 
and  that  if  any  penalty  or  punishment 
be  mitigated  by  the  new  law,  such  new 
law  may,  with  the  consent  of  the  party 
affected  thereby,  be  applied  to  any 
judgment  pronounced  after  it  Las  taken 
effect."  The  said  Code  of  1868  took 
effect  on  the  1st  day  of  April,  1869. 
On  the  3d  day  of  November,  1873,  A. 
was  indicted  in  the  county  of  Kanj- 
wha  by  the  grand  jury,  then  attending 
the  circuit  court  of  said  county,  for 
the  murder  of  G.  on  the  11th  day  of 
September,  1861,  in  said  county,  and 
the  evidence  shows  that  the  killing  wsks 
done  at  that  time.  At  the  time  ihe 
killing  was  done  the  punishment  pre- 
scribed by  law  was  death.  It  was  held, 
that  it  was  error,  in  the  court,  in  the 
trial  of  A.,  to  apply  the  provisions  of 
the  Code  of  1868,  authorizing  the  miti- 
gation of  the  punishment  of  murder  in 
the  first  degree  to  confinement  in  the 
penitentiary  during  life  without  the 
consent  of  A.  given  in  court  and  en- 
tered of  record;  and  that  without  such 
consent  of  A.,  given  in  court  and  en- 
tered of  record,  before  the  verdict  of 
the  jury  was  received  and  recorded  by 
the  court,  the  punishment  prescribed 
by  the  said  ninth  section  of  ch.  13  of 
the  Code  of  1868,  could  not  be  applied 
by  the  jury  or  court.  And  in  the  ab- 
sence of  such  consent,  given  by  A.  in 
court  and  entered  of  record  as  a  part 
of  the  proceedings  in  the  cause,  ihe 
punishment  prescribed  by  the  law,  in 
force  at  the  time  the  killing  took  place, 
should  have  been  applied  to  the  case. 
State  V.  Abbott,  8  W.  Va.  741. 

d.    As    Reviving   Laws   Originally  in 

Force. 
(1)  Repeal  of  Statute  Changing  Rule  of 

Common  Law. 

When  a  statute  is  repealed  which  it- 
self repealed  the  common  law,  the 
common  law  is  thereby  revived.  In- 
surance Co.  V.  Barley,  16  Gratt.  363; 
Booth  V.  Com.,  16  Gratt.  519;  Nickels 
V.  Kane,  82  Va.  309,  312;  Rose  v. 
Brown,   11   W.   Va.   122,   142;   Moseloy 
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».  Brown,  76  Vsl  419;  State  v.  Mines, 
38  W.  Va.  125.  18  S.  E.  470. 
'  If  an  act  repealing  a  provision  of 
the  common  law  is  itself  repealed,  the 
common  law  is  revived,  but  the  act,  Va. 
Code,  ch.  16,  §  19,  p.  102,  applies  to 
statutes  and  not  to  the  common  law. 
Booth  V,  Com.,  16  Gratt.  619;  Insur- 
ance Co.  V.  Barley,  16  Gratt.  363;  State 
V.  Mines,  38  W,  Va.  125,  18  S.  E.  470. 

(a)  Repeal  of  Statute  Declaratory  of 
Common  Law. 

When  a  statute  that  is  declaratory  of 
the  common  law  is  repealed,  the  com- 
mon law  is  not  thereby  repealed,  and 
it  remains  in  force.  Harper  v.  Middle 
States  Loan,  etc.,  Ass'n,  55  W.  Va. 
149,  46  S.  E.  817. 

"That  a  common-law  qualification 
may  have  once  been  prescribed  by  the 
statute  also,  which  has  been  repealed, 
does  not  destroy  the  common-law 
qualifications.  Such  a  statute  would 
be  only  in  afiirmance  of  the  common 
law.  But  if  it  were  repugnant  thereto, 
the  repeal  of  it  would  of  course  restore 
the  common  law."  Moncure,  J.,  in 
Booth  r.  Com.,  16  Gratt.  519.  Harper 
V.  Middle  States  Loan,  etc.,  Ass'n,  55 
W.  Va,   149,   156,  46  S.  E.  817. 

(8)    Repeal  of  Repealing  Statute. 

When  a  law  which  has  repealed  an- 
other shall  itself  be  repealed,  the  previ- 
ous law  shall  not  be  revived  without 
express  words  to  that  effect,  unless  the 
law  repealing  it  be  passed  during  the 
same  session.  Va.  Code,  1887,  §  7; 
Proudfit  V.  Murry,  1  Call  394;  Booth 
V.  Com.,  16  Gratt,  519;  Crawford  v. 
Halstead,  20  Gratt.  211. 

When  a  statute  is  revised,  or  one  act 
framed  from  another  and  some  parts 
are  omitted,  the  omitted  parts  are  not 
revived  by  construction,  but  are  an- 
nulled. Combined  Saw,  etc.,  Co.  v. 
Flournoy,  88  Va.  1029,  14  S.  E.  976. 

An  express  repeal  of  a  subsequent 
qualifying  statute  will  restore  the  pro- 
hibition in  the  former  general  statute 
to  its  original  force,  and  it  will  then 


operate  as  though  the  qualifying  stat- 
ute had  never  existed.  McConiha  v* 
Guthrie,  21  W.  Va.  134. 

e.    Repeal  and  Re-Enactment  of  Stat- 
ute  as  Substitute. 

Where  a  statute  repeals  and  re-en- 
acts the  provisions  of  the  former  law 
such  provisions  re-enacted,  are  con- 
sidered, as  never  ceasing  to  operate. 
Burns  v.  Hays,  44  W.  Va.  503,  30  S.  E. 
101;  Curran  v.  Owens,  15  W.  Va.  208; 
State  V.  Mines,  38  W.  Va.  125,  18  S. 
E.  470;  State  v.  Brookover,  38  W.  Va, 
141,  18  S.  E.  476;  Somers  v.  Com.,  97 
Va.   759,  33  S.    E.   381. 

Where  a  statute  which  confers 
either  a  right  or  remedy  is  repealed  by 
a  subsequent  statute  which  substan- 
tially re-enacts  the  provisions  of  the 
repealed  statute,  so  that  there  is  no 
moment  of  time  when  the  repealed 
statute  was  not  the  law,  the  two  stat- 
utes will  be  regarded  as  one  continu- 
ous law,  uninterrupted  in  its  operation. 
Tennant  v.  Divine,  24  W.  Va.  387. 

When  a  statutory  remedy  for  a  right 
created  by  that  statute  is  repealed,  but 
the  repealing  statute  provides  a  sub- 
stantially similar  remedy,  the  right  may 
be  prosecuted  under  the  repealing 
statute.  Curran  v.  Owens,  15  W.  Va. 
208. 

Acts,  1897-98,  p.  745,  expressly  refers 
to  act  of  March  5,  1888,  amending  it 
and  the  Code,  §  2148,  "So  as  to  read 
as  follows,"  substituting  the  words 
of  the  amending  act.  The  act  of 
1888,  prohibited  dredging  on  private 
grounds,  even  though  it  be  by  the 
owner,  and  prescribes  a  penalty;  the 
act  of  1898  prohibits  dredging  without 
attaching  a  penalty  or  making  it  a 
crime.  Held,  that  the  criminality  of 
the  offense  is  repealed  by  implication. 
Somers  v.  Com.,  97  Va.  759,  33  S.  E. 
381. 

4.  Whether  Statute  Has  Been  Repealed 
a  Question  of  Law. 

The  question  whether  a  statute  has 
been  repealed,  is  one  to  be  determined 
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by  the  courts.     Shephard  v.  Wheeling, 
30  W.  Va.  479,  4  S.  E.  635. 

VIII.  Proof  of  Statutes. 

Judicial  Notice  of  Statutes. — See  the 
title  JUDICIAL  NOTICE,  vol.  8,  p. 
640. 

Proof  of  Foreign  Laws. — See  the  ti- 
tle FOREIGN  LAWS,  vol.  6,  p.  238. 

Private  Acts. — Private  laws  or  acts 
of  the  legislature,  it  seems,  must  be 
proven  when  in  issue.  Hart  v.  Balti- 
more, etc.,  R.    Co.,  6  W.   Va.   336. 

The  refusal  of  the  trial  court  to  al- 
low  an  act   of  assembly  to   be   intro- 


duced in  evidence  can  work  no  harm 
where  the  court  is  of  opinion  that  the 
act  is  a  public  act,  and  offers  to  allow 
it  to  be  read  to  the  jury  as  such  without 
such  introduction.  Blankenship  v. 
Chesapeake,  etc.,  R.  Co.,  94  Va.  449, 
27  S.  E.  20. 

Acts  of  Congress.  —  The  printed 
copies  of  the  acts  of  congress,  dis- 
tributed to  the  executives  of  the  sev- 
eral states  to  be  distributed  among 
the  people,  are  proper  evidence  of  the 
statutes  therein  contained,  without 
other  authentication.  Taylor  v.  Bank, 
5  Leigh  471. 


STATUTORY  BONDS. 

CROSS  REFERENCES. 

As  to  the  necessity,  requisites  and  sufficiency  of  the  various  statutory  bonds 
in  particular  proceedings,  or  required  from  particular  officers  or  fiduciaries, 
see  the  appropriate  titles,  as  for  instance,  the  titles  APPEAL  AND  ERROR, 
vol.  1,  p.  516;  ATTACHMENT  AND  GARNISHMENT,  vol.  2,  p.  97;  COUN- 
TIES, vol.  3,  pp.  679,  682;  EXECUTIONS,  vol.  5,  pp.  444,  466;  EXECUTORS 
AND  ADMINISTRATORS,  vol.  5,  pp.  511,  679;  FORTHCOMING  AND  DE- 
LIVERY BONDS,  vol.  6,  p.  411;  GUARDIAN  AND  WARD,  vol.  6,  p.  863; 
INDEMNITY,  vol.  7,  p.  347;  INJUNCTIONS,  vol.  7,  p.  621;  PUBLIC  OFFI- 
CERS, vol.  11,  p.  461;  SHERIFFS  AND  CONSTABLES,  ante,  p.  304;  TRUSTS 
AND  TRUSTEES. 


Definition. — A  statutory  bond  is  one 
required  by  statutory  authority  by 
state,  county,  district,  or  municipal  of- 
ficers, by  fiduciaries,  appointed,  cre- 
ated, or  recognized  by  law,  or  by  par- 
ties in  judicial  proceedings,  or  by 
officers  and  agents  of  private  corpora- 
tions, taken  in  pursuance  of  authority 
conferred  on  them  by  their  charters  or 
general  law.  State  v.  Purcell,  31  W. 
Va.  44,  5  S.  E.  301. 

The  chief  distinction  between  statu- 
tory and  common-law  bonds  is  that  the 
obligee  in  the  former  is  entitled  to  all 
the  special  privileges,  remedies  and 
processes  which  are  granted  by  the 
statute,  while  the  common-law  or  vol- 
ustary  bond  stands  upon  the  ground 
of  any  other  contract  introduced  in  a 
bond  upon  a  condition  between  man 
and  man.  State  v.  Purcell,  31  W.  Va. 
^,  5  a  E.  301. 


Validity  as  Common-Law  Bonds  of 
Defective  Statutory  Bonds. — *If  for  any 
reason  a  bond  which  was  intended  to 
be  a  statutory  bond  fails  in  a  material 
respect  to  conform  to  the  requirements 
of  the  statute,  it  will  not  be  good  a*  a 
statutory  bond,  but  it  may  be  valid  as 
a  common-law  bond,  or  if  very  defect 
ive,  it  may  be  altogether  void."  State 
V.  Purcell,  31  W.  Va.  44,  5  S.   E.   301. 

A  statutory  bond  is  not  invalid  be- 
cause it  contains  some  provisions  or 
conditions  not  prescribed  by  the  stat- 
ute. It  is  void  as  a  statutory  bond  as 
to  the  provisions  and  conditions  not 
authorized  by  law,  but  so  far  as  it  com- 
plies with  the  statute  it  may  be  en- 
forced as  a  statutory  bond,  if  the  au- 
thorized and  unauthorized  provisions 
and  conditions  can  be  severed.  Yost 
V.  Ramey,  103  Va.  117,  48  S.  E.  862. 

The   general   rule  is  that  bonds    in- 
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tended  to  be  statutory,  but  too  defect- 
ive to  fulfill  all  the  essential  re- 
quirements of  the  statute  to  be 
entitled  to  the  privileges  of  strictly 
statutory  bonds,  are  nevertheless  good 
as  common-law  bonds,  unless  they  con- 
tain provisions  contrary  to  those  pre- 
scribed by  the  statute,  or  in  violation 
of  law,  common  or  statutory,  or  public 
policy.  State  v.  Purcell,  31  W.  Va. 
44,  5  S.  E.  310;  State  v.  McGuire,  46  W. 
Va.  328,  33  S.  E.  313. 

"It  has  been  repeatedly  held,  that  a 
forthcoming  bond  being  voluntary  and 
not  against  public  policy,  though  not 
a  good  statutory  bond,  may  be  a  good 
bond  at  common  law.  This  subject  is 
fully  discussed  by  Green,  Judge,  in 
Porter  v.  Daniel,  11  W.  Va.  253.  Vide 
also,  Brandt  on  Sur.  and  Guar.,  §  405." 
Adler  v.  Green,  18  W.  Va.  201,  207. 

"It  is  a  doctrine  well  founded  in  the 
common  law,  recognized  from  a  very 
early  period,  that  bonds  and  other  deeds 
may  in  many  cases  be  good  in  part  and 
void  for  the  residue,  where  such  resi- 
due is  founded  in  illegality,  but  not 
malum  in  se,  and  that  there  is  no  valid 
distinction  between  bonds  and  other 
deeds  containing  covenants,  conditions, 
or  grants  not  malum  in  se,  but  illegal 
at  the  common  law,  and  those  contain- 
ing conditions,  covenants,  and  grants 
illegal  by  the  express  prohibition  of 
statutes.  In  each  case  the  bonds  or 
other  deeds  are  void,  as  to  such  condi- 
tions, covenants,  or  grants  which  are 
illegal,  and  are  good  as  to  all  others 
which  are  legal  and  unexceptionable  in 
their  purport.  The  only  exception  is 
when  the  statute  has  not  confined  its 
prohibition  to  the  illegal  conditions, 
covenants,  or  grants,  but  has  expressly 
or  by  necessary  implication  avoided  the 
whole  instrument  to  all  intents  and 
purposes."  State  v,  Purcell,  31  W.  Va. 
44,  5  S.  E.  301. 


"In  Gibson  v.  Beckham,  16  Gratt 
321,  which  involved,  among  other 
things,  the  validity  of  an  administra- 
tor's bond.  Judge  Allen,  who  delivered 
the  opinion  of  the  court,  reviewed  the 
decisions  of  this  court  upon  the  subject 
we  are  now  considering,  and  upon  other 
questions  which  arose  in  that  case,  and 
declared  that  from  those  cases  might 
be  deduced,  among  others,  the  follow- 
ing principle:  That  'where  the  court 
or  officer  has  authority  or  capacity  to 
take  a  bond,  and  makes  a  mistake  by 
omitting  some  condition  prescribed  or 
inserting  a  condition  not  authorized,  or 
illegal,  unless  the  statute  by  express 
words  or  necessary  implication  makes 
it  wholly  void,  the  bond  is  not  void; 
the  good  shall  not  be  vitiated  by  the 
bad,  and  the  bond  may  be  sued  on  so 
far  as  the  conditions  are  good  as  a 
statutory  bond.  *  ♦  »»  And  then 
adds  that  those  principles,  firmly  es- 
tablished, are  essential  to  the  security 
of  the  public  and  individuals.  Bonds 
of  sheriffs,  clerks,  and  other  officers,  of 
administrators,  etc.,  are  taken  in  the 
absence  of  those  who  may  be  most 
affected  by  the  acts  of  such  function- 
aries, and  should  be  sustained  unless 
clearly  made  invalid  by  law."  Yost  v. 
Ramey,  103  Va.  117,  48  S.  E.  862.  See 
also,  Reed  v.  Hedges,  16  W.  Va.  167. 

Where  a  superior  officer  exacts  from 
his  inferior  a  bond  more  onerous  in  its 
conditions  than  the  law  authorizes,  the 
bond  is  void  so  far  as  it  purports  to 
exact  illegal  or  extraofficial  duties  or 
impose  unlawful  liabilities.  State  v. 
Purcell,  31  W,  Va.  44.  5  S.  E.  301. 

If  a  person  voluntarily  gives  the  of. 
ficer  a  bond,  the  obligation  of  which  is 
greater  than  the  officer  is  authorized  to 
require,  he  and  his  sureties  are  bound 
thereby  to  the  full  extent  of  the  con- 
dition. State  V.  Purcell,  31  W.  Va.  44, 
5  S.  E.  301. 


Stax  of  Execution. 

See  the  title  EXECUTIONS,  vol.  5,  p.  443. 


Stax  of  Proceedings. 

See  the  title  APPEAL  AND  ERROR,  vol.  1,  p.  502. 

Stay  Law. 

See  the  titles  EXECUTIONS,  vol.  5,  p.  466;  LIMITATION  OF  ACTIONS, 
vol.  9,  p.  424;  PAYMENT,  vol.  11,  p.  98;  STATUTES,  ante,  p.  745;  VEN- 
DITIONI  EEXPONAS. 

Steal. 

See   the  title  LARCENY,  vol.  9,  p.   207. 

STEALING.— In  Davenport  v.  Com.,  1  Leigh  588,  592,  it  is  said:  "But  it  is 
argued  that  stealing  is  a  technical  word,  that  it  means  a  larceny,  and  there 
can  not  be  a  larceny  except  of  the  personal  goods  of  another,  and  a  free  person 
is  not  property.  It  is  true  that  the  word  is  usually  applied  to  the  taking  of 
property,  but  it  is  certainly  competent  for  the  legislature  to  apply  it  to  the 
felonious  taking  of  a  free  person,  although  the  common  law  docs  not  so  aoply 
it;  and  to  the  court  it  seems  clear,  that  it  is  the  appropriate  phrase." 

Stealing  Persons. 

See  the  title  ABDUCTION  AND  KIDNAPPING,  vol.  1,  p.  56. 

Steam. 

See  the  titles  EXPLOSIONS  AND  EXPLOSIVES,  vol.  5,  p.  804;   NEGLI- 
GENCE, vol.  10,  pp.  360,  418. 

Steamboat. 

See  the  titles  ATTACHMENT  AND  GARNISHMENT,  vol.  1,  p.  86;  SHIPS 
AND  SHIPPING,  ante,  p.   389,  and  references  there  given. 

Steam  Boiler. 

See  the  title  EXPLOSIONS  AND  EXPLOSIVES,  vol.  5,  p.  804. 

STENOGRAPHIIRS. 

CROSS  REFERENCES. 

See  the  titles  COURTS,  vol.  2,  p.  696;  DEPOSITIONS,  vol.  4,  p.  566;  EX- 
CEPTIONS, BILL  OF,  vol.  5,  p.  357;  REPORTS  AND  REPORTERS,  vol. 
11,  p.  876. 

As  to  whether  a  writ  of  error  will  lie  from  the  decision  of  the  circuit  court 
upon  the  refusal  of  an  auditor  to  allow  a  claim  for  services  rendered  as  sten- 
ographer or  shorthand  reporter  in  a  criminal  case,  see  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  453.  As  to  the  power  of  the  circuit  courts  or  the  judges 
thereof  to  employ  stenographers  or  shorthand  reporters  in  causes  coming  be- 
fore commissioners,  see  the  title  REPORTS  AND  REPORTERS,  vol.  11, 
p.  876. 


Power  to  Appoint  Official  Stenogra- 
pher.—"Our  act  (see  W.  Va.  Code,  ch. 
I14B,  §  1,  et  seq.),  was  taken  almost 
literally  from  the  act  of  the  general 
assembly  of  Pennsylvania  passed  May 


15,  1874.  Sec  P.  L.  Pa.  1874,  p.  182. 
I  deem  the  question  of  sufficient  im- 
portance to  justify  me  in  inserting  here 
this  act  of  Pennsylvania,  from  which 
ours  is  substantially  taken:    'Section  1. 
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The  judges  of  each  of  the  several  courts 
of  this  commonwealth  are  hereby  au- 
thorized, in  their  discretion,  to  appoint 
a  stenographer  to  be  attached  to  the 
court,  who  shall  hold  his  position  dur- 
ing the  pleasure  of  the  court.  Section 
2.  The  stenographer  so  appointed  shall 
be  competent  in  the  practice  of  his  art, 
and  shall  duly  qualify  under  oath.  It 
shall  be  the  duty  of  said  stenographer 
to  take  full  stenographic  notes  of  the 
testimony  in  all  proceedings  in  any 
trial  of  facts  together  with  the  charge 
of  the  judge,  and  said  notes  shall  be 
deemed  and  held  to  be  official,  and  the 
best  authority,  in  any  matter  of  dis- 
pute; and  a  copy  of  the  same,  made 
as  hereinafter  provided,  shall  be  used 
by  the  parties  to  the  cause  in  any 
further  proceedings,  wherever  the  use 
of  the  same  may  be  required/  The 
third  section  provides  compensation  for 
the  stenographer,  and  the  fourth  pro- 
ceeds as  follows:  'That  it  shall  be  the 
duty  of  said  stenographer  to  furnish  a 
copy  of  the  notes  of  testimony,  written 
out  in  longhand,  upon  the  request  of 
the  judge,  without  further  charge;  pro- 
vided, that,  in  case  either  party  to  the 
action  shall  request  or  require  a  tran- 
script of  the  said  notes,  the  said  ste- 
nographer shall  furnish  the  same,  and 
shall  be  entitled  to  be  paid  therefor 
the  sum  of  fifty  (50)  cents  for  each 
100  words  so  transcribed/  "  Cumming«* 
V.  Armstrong,  34  W.  Va.  1,  11  S.  E. 
742,  744, 

Purpose  of  Appointment  of  Stenog- 
rapher.— One  of  the  purposes  of  the 
appointment  of  a  stenographer  is  to 
secure  rapid  and  unabating  progress  in 
the  trial,  relieving  court  and  counsel 
from  taking  full  notes.  If  a  judge  for- 
gets an  exception  taken,  is  his  want  of 
recollection  to  deprive  a  party  of  the 
benefit  of  the  notes  of  the  stenographer 
because  the  judge  declines  to  seal  the 
bill?  Clearly  the  act  intended. that  the 
officer  should  perform  a  duty  which 
would  supersede  the  necessity  of  per- 
sonal attention  to  these  details  by  the 
court.     It   seems   to   us   the   act   must 


receive  this  construction  from  its  very 
terms,  as  well  as  its  intent  and  pur- 
pose. Cummings  v.  Armstrong,  34  W. 
Va.  1,  11  S.  E.  742,  746. 

Stenagraphy  and  Phonography.  —  It 
will  be  seen  that  the  second  section  of 
the  Pennsylvania  act  is  almost  identical 
with  our  third  section,  except  that  our 
lawmakers  have  substituted  the  word 
"shorthand"  for  "stenographic/*  There 
are,  technically,  two  modes  of  writing 
in  shorthand,^-one  called  "stenogra- 
phy," and  the  other,  the  more  modern 
method,  called  "phonography/*  From 
the  Greek  derivation,  however,  of  the 
term  "stenography,"  we  perceive  thajt 
it  means  to  write  in  narrow  compass, 
and  hence  the  word  "stenography"  may 
well  serve  to  express  the  general  term 
for  shorthand  writing;  and  its  use  in 
this  sense  is  sanctioned  by  custom,  and 
the  authority  of  Webster  and  other 
standard  lexicographers.  It  is  so  used 
in  the  Pennsylvania  law,  and  our  legis- 
lators might  well  have  retained  it,  as 
synonymous  with  "shorthand,**  without 
any  danger  of  misinterpretation.  Cum- 
mings V.  Armstrong,  34  W.  Va.  1,  11 
S,   E.   742,  744. 

Transcribed  Notes  Become  Part  of 
Record  in  Case. — Therefore,  according 
to  these  Pennsylvania  decisions,  which 
we  adopted  when  we  adopted  their  act, 
when  the  court  requires  the  stenogra- 
pher to  transcribe  his  notes  in  long- 
hand for  the  use  of  the  court,  and  uiv- 
der  its  direction,  and  certifies  them  to 
be  correct,  and  this  fact  appears  of 
record,  as  well  as  his  appointment  and 
qualification,  it  follows  that  the  tran- 
scribed notes  of  testimony,  including 
exceptions  to  rulings  of  the  court  dur- 
ing the  examination,  do  become  a  part 
of  the  record  of  the  cause,  and  need 
not  be  embodied  or  incorporated  in 
any  other  bill  of  exceptions,  nor  re- 
quire other  verification  than  identifica- 
tion by  the  clerk,  and  certification  by 
the  reporter  himself.  It  must  be  re- 
membered, however,  that  the  steno- 
graphic report  to  be  entitled  to  this 
official  character  must  be  made  up  ur^ 


790 


Stet 


der  the  view,  "subject  to  the  direction 
of  the  court  and  with  its  approval." 
Cummings  v.  Armstrong,  34  W.  Va.  1, 
11  S.  E.  742,  746. 

Value  of  Notes.  —  A  stenographer 
vrhether  appointed  for  one  or  several 
cases  is  an  officer  of  the  court,  like  the 
clerk,  and  his  notes  of  testimony  are 
to  "be  deemed  and  held  to  be  official 
and  the  best  authority  in  any  matter 
of  dispute."  Cummings  v.  Armstrong, 
34  W.  Va.   1,  11   S.  E.  742,  744. 

Modification  of  Notes. — It  is  a  well- 
settled  rule  of  law  that,  when  one  state 
adopts  a  statute  of  another  state,  it 
adopts  at  the  same  time  the  judicial 
construction  of  the  statute  in  the  state 
from  which  it  is  taken  up  to  the  time 
of  its  adoption.  At  the  time  of  the 
passage  of  our  statute,  the  supreme 
court  of  Pennsylvania  had  construed 
their  act;  and  such  construction,  under 
the  rule  of  law  just  cited,  we  may  re- 
gard as  having  been  adopted  as  the 
law  of  this  state.  In  the  case  of  Tay- 
lor V.  Preston,  79  Pa.  St.  436,  it  was 
held,  that,  "under  the  act  of  "May  15, 
1874,  a  stenographer's  notes  are  to  be 
those  made  up  under  the  view,  subject 
to  the  direction,  of  the  court,  and  with 
their  approval.  The  stenographer's 
notes  have  the  effect  of  the  prothono- 
"tary's  certificate  of  the  record"  of  a 
cause,  and  are  subject  to  be  modified 
in  accordance  with  what  may  be  judi- 
cially found  to  be  the  fact."  Cum- 
mings V.  Armstrong,  34  W.  Va.  1,  11 
S.  E.  742,  744. 

Deposition  Must  Be  Written  in  Long- 
hand.— "In  Zehner  v.  Navigation  Co., 
41  Atl.  464,  187  Pa.  St.  487,  it  was  held, 
that  *a  deposition  taken  by  a  stenogra- 
pher in  shorthand,  after  being  written 
out  in  longhand,  must  be  scrutinized, 
assented  to,  and  signed  by  the  witness.' 
The  opinion  says:     'It  ought  to  be  ob- 


vious to  any  one  that  depositions  taken 
by  a  stenographer  in  shorthand  must 
be  fully  written  out  in  longhand,  read 
by  or  to  the  witness,  and  assented  to 
and  signed  by  him.'  These  require- 
ments, or  their  full  equivalents,  are 
essential,  and  can  not  be  dispensed 
with."  Shepherd  v.  Snodgrass,  47  W. 
Va.  79,  34  S.  E.  879,  880. 

Must  Be  Read  by  Witnesses. — Depo- 
sitions taken  in  shorthand  by  the  of- 
ficer, and  afterwards  written  out  in 
longhand  by  the  officer,  but  not  read 
to  or  by  the  witnesses  after  being  writ- 
ten in  longhand,  if  objected  to,  can  not 
be  read,  though  the  officer  certifies  that 
they  were  fully  and  truly  written  out 
by  him  in  longhand  in  the  words 
spoken  by  the  witnesses.  Shepherd  v. 
Snodgrass,  47  W.  Va.  79,  34  S.  E.  879. 

May  Be  Used  to  Contradict  Wit* 
ness. — Where,  on  the  trial  of  such  an 
issue,  a  witness  for  contestants  had 
testified  that  the  testator,  in  giving  his 
evidence  in  a  certain  action  in  eject- 
ment, was  incoherent,  and  on  cross- 
examination  said  he  had  the  stenogra- 
pher's notes  of  his  evidence  in  the 
action,  but  that  the  stenographer  was 
not  sworn,  bat  the  witness  said  the 
notes  were  substantially  correct,  and 
on  motion  the  proponents,  to  contra- 
dict the  witness,  were  permitted  .  to 
read  the  notes  to  the  jury,  it  was  held, 
no  error.  Kerr  v.  Lunsford,  31  W. 
Va.  659,  8  S.  E.  493. 

Ownership  of  Notes  Taken  at  Ex- 
pense of  Commonwealth's  Attorney^ — 
Where  notes  of  evidence  at  prisoner's 
examination  before  the  magistrate  were 
taken  by  private  stenographer  of  com- 
monwealth's attorney  at  his  own  ex- 
pense and  for  his  own  use,  it  was  held, 
prisoner  has  no  right  to  have  those 
notes.  Com.  v.  Brown,  90  Va.  671,  19 
S.  E.  447. 


STET.— In  Beach  v.  O'Riley,  14  W.  Va.  65,  62,  it  is  said:  "But  I  can  hardly 
conceive,  that  these  experts  could  have  been  produced  to  prove,  that  the  ordi- 
nary mark  of  a  parenthesis  could  with  printers  or  any  one  else  be  considered 
as  meaning,  that  words  stricken  out  were  to  be  regarded  as  still  in  a  paper. 
But  if  even  the  usual  printer's  mode  of  so  indicating  that,  by  writing  in   the 
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margin  the  word  stet,  had  been  used,  it  would  only  mean,  that  in  copying  the 
paper,  or  setting  it  in  type,  it  should  be  altered  so  as  to  include  the  words 
stricken  out.  And  it  could  not  possibly  have  been  regarded,  even  if  stet  had 
been  on  the  margin,  as  making  this  legally  a  warrant  having  these  words 
stricken  out  in  it." 

Stills. 

See  the  title  FIXTURES,  vol.  6,  p.  149. 

Stipulated  Damages. 

See  the  title  DAMAGES,  vol.   4,  p.   169. 

Stipulations. 

See  the  titles  ABATEMENT,  REVIVAL  AND  SURVIVAL,  vol.  1,  p.  1; 
AGREED  CASE,  vol.  l,  p.  283;  ARBITRATION  AND  AWARD,  vol.  1,  p. 
689;  ATTORNEY  AND  CLIENT,  vol.  2,  pp.  150,  151;  BILLS,  NOTES  AND 
CHECKS,  vol.  2,  p.  474;  BONDS,  vol.  2,  pp.  523,  533;  CERTIORARI,  vol.  2, 
p.  757;  CONTRACTS,  vol.  3,  pp.  395,  432;  CONSOLIDATION  OF  ACTIONS, 
vol.  3,  p.  125;  DAMAGES,  vol.  4,  p.  169;  DEEDS,  vol.  4,  p.  441;  EXCEP- 
TIONS, BILL  OF,  vol.  5,  p.  3fi2;  FIRE  INSURANCE,  vol.  6,  p.  73;  JUDG- 
MENTS AND  DECREES,  vol.  8,  pp.  197,  237,  444;  INSURANCE,  vol.  7,  p. 
7M;  INTERPRETATION  AND  CONSTRUCTION,  vol.  7,  p.  856;  LIFE  IN- 
SURANCE,  vol.  9,  p.  351. 

Stirpes. 

See  references  under  PER  STIRPES,  vol.  11,  p.  200. 

STOCK. — Stock  in  the  sense  of  live  stock.  See  Saunders  v.  Greever,  85  Va. 
252,  279,  7  S.  E.  391. 

Fattening  hogs  are  not  comprehended  in  a  bequest,  to  one  of  a  testator'd 
children,  of  the  stock  belonging  to  the  place  whereon  he  lived.  Kendall  v. 
Kendall,  5  Munf.  272. 

As  to  what  articles  are  comprehended  in  a  bequest  of  stock,  plantation  uten- 
sils, and  household  furniture,  see  Kendall  v,  Kendall,  5  Munf.  272. 

STOCn  AND  STOCRHOLDERS. 

L  Definitions,  Natare  and  General  Consideration  of  Stock» 

794. 

A.  Definitions  and  Distinctions,  794. 

B.  Capital  Stock  as  Trust  Fund,  795. 

C.  Necessity  for  CafHtal  Stocif,  795. 

D.  Lien  of  Corporation,  795. 

E.  Liabilitj  to  Execution,  797. 

F.  Liabilit  J  to  Attachment  or  Garnishment,  797. 

G.  Preferred  Stock,  797. 

II.  Issue  of  Stock,  797. 

A.  Issne  Should  Be  at  Par  Value,  797. 

B.  Conrersion  of  Certificates  of  Debt  into  Stock,  797* 

C.  Increase  of  Stock,  797. 

D.  iMt  Certificates,  796. 
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III.  Dividends,  798. 

A.  Defined  and  Distingrnished  from  Stock  Diyidends,  798. 

B.  RifiTht  to  Dividends,  798. 

1.  Stockholder's  Rifirht  to  Have  Dividends  Declared,  798. 

2.  Title  to  Stock  Carries  Right  to  Dividends,  799. 

3.  Back  Dividends,  799. 

4.  Guaranteed  Dividends —Preferred  Stock.  799. 

a.  Guaranteed  or  Preferred  Stock,  799. 

b.  Payment  Out  of  Gross  Earnings,  801. 

c.  Creditors*  Suit  by  Guaranteed  Stockholders,  801. 

5.  Application  to  Debt  to  Corporation.  802. 

6.  Directors'  Liability  for  Illegal  Declarjition,  802. 

IV.  Voting  Privilege,  802. 

V.  Assignment,  Transfer,  Sale,  Loan,  Fledge,  etc.,  802. 

A.  Validity  of  Assignment,  802. 

B.  Sales  of  Stock,  802. 

C.  tfoan  of  Stock,  804. 

D.  Bequest  of  Stock,  804. 

E.  Gift  of  Stock,  804. 

F.  Pledge  of  Stock,  804. 

VL  Subscriptions  to  Stock,  804. 

A.  Requisites  and  Validity  of  Subscriptions,  804. 

1.  Formality  and  Necessity  for  Writing,  804. 

2.  Mutuality  of  Obligation  Essential,  805. 

a.  Status  of  Stock  Subscriptions  Made  before  Incorporation,  805. 

b.  Subscription  or  Agreement  to  Subscribe,  806. 

c.  Ratification  of  Subscription  Contract,  806. 

d.  Conditional  Subscriptions,  807. 

3.  Necessity  for  Payment  of  Certain  Amount,  807. 

4.  Effect  of  Fraud  and  Misrepresentation,  807. 

a.  Ground  for  Rescission  and  Recovery  of  Price  and  Avoids  Con- 

tract, 807. 

b.  Representation  as  to  Proposed  Capital,  809. 

c  Other  Fictitious  and  Colorable  Subscriptions,  809. 

d.  Promoters'  Profits,  809. 

e.  Waiver  and  Ratification,  809. 

f.  Suits  for  Rescission  and  Cancellation,  811. 
,  (1)  Ekiuity  Jurisdiction,  811. 

(2)  Multifariousness,  811. 

5.  Subscription  to  Increase  of  Stock,  811. 

6.  Change  of  Corporate  Name,  811. 

7.  Subscription  by  One  Corporation  to  Stock  in  Another,  811. 

B.  Nature  of  Obligation  Assumed,  812. 

C.  Proof  of  Subscription,  812. 

D.  Payment  and  Enforcement,  813. 

1.  Medium  of  Payment,  813. 

2.  Fictitious  or  Colorable  Subscriptions  Enforcible,  814. 

3.  Subscriptions    Enforcible  Only   by    Creditors  Not  Estimated  as 

Assets,  814. 

4.  Calls  and  Assessments,  ^14. 
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a.  Authority  to  Make  Calls,  814. 

b.  Provision  in  Prospectus  for  Calls  "If  Needed**  Construed,  815. 

c.  Assessments  under  Decree  of  Court,  815. 

d.  Effect  of  Assifirnment,  815. 

5.  Actions  and  Defenses,  816. 

a.  Rig^ht  Accrues  on  Call  Made,  816. 

b.  Equity  Jurisdiction,  816. 

(1)  In  Absence  of  Statute,  816. 

(2)  Suit  by  Jndg^ment  Creditor  of  a  Corporation  to  Subject  Un- 

paid Stock  Subscriptions,  816. 

(3)  Constitutionality  and    Effect    of    Act  of    December   22,. 

1897,  817. 

(4)  Jurisdictional  Amount  on  Appeal,  818. 

&  Action  or  Suit  by  Trustee  under  Chancery  Decree,  818. 

d.  Statutory  Lien  Merely  Cumulative,  818. 

e.  Necessity  for  Subjecting:  Realty,  819. 

f.  Defenses,  819. 

(1)  Equitable  Defenses  Personal  to  Stockholders,  819. 

(2)  Capital  Stock  Not  Fully  Subscribed,  819. 

(3)  Inability  to  Collect  from  Other  Subscribers,  819. 

(4)  Defense  of  Illegral  Consideration,  819. 

(5)  Release  of  Subscription,  820. 

(a)  In  General,  820. 

(b)  Purposes  Chang^ed  without  Notice,  820. 

(c)  Waiver  of  Release,  821. 

(6)  Fraud  as  Defense  to  Stock  Subscriptions,  822. 

(7)  Nonpayment  of  Sum  Required  by  Statute,  822. 

(8)  Release  or  Permissive  Withdrawal  of  Others,  822. 

(9)  Set-Off  or  Accord  and  Satisfaction,  822. 

g.  Pleading:  and  Practice,  822. 

(1)  AUegration  of  Stockholding:,  822. 

(2)  Motion  for  Judg;tnent— SuflBciency  of  Notice,  822. 

(3)  Parties,  823. 

6.  Limitation  Statute  as  to  Stock  Calls  and  AsseMmenta,  823. 

VII.  stockholders,  823. 

A.  Definition  and  Status,  823. 

B.  Stockholders'  Meetingrs,  823. 

1.  Necessity  for  Formal  Action  at  Regfular  Meeting:,  823. 

2.  Meetin^rs  Other  than  Those  Prescribed  by  Charter,  824. 

3.  Authority  and  Notice,  824. 

C.  Stockholders'  Rigrhts  and  Powers,  824. 

1.  Majority  Rule  and  Effect  of  Action,  824. 

2.  Of  Minority  or  Sin^rle  Stockholder,  825. 

a.  To  Contract  with  Corporation,  825. 

b.  To  Purchase  Corporate  Property,  825. 
c  To  Bind  Other  Stockholders,  825. 

d.  Payment  by  a  Stockholder  Eztingfuishes  a  Debt  of  the  Corpora-^ 

tion,  825. 

e.  To  Sue  or  Defend  on  Behalf  of  Corporation,  826. 

(1)  To  Sue,  826. 

(2)  To  Defend,  827. 
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(3)  When  Corporation  Not  Even  a  Necessary  Part j,  828. 

(4)  Multifariousness  of  Bill,  828. 

(5)  Stockholders  as  Parties,  828. 

f.  To  Sue  Corporation  or  Officers,  829. 

(1)  For  Directors'  Default,  829. 

(2)  Right  to  Enjoin  Corporation,  829. 

(3)  Barred  by  Laches,  829. 
gr.  Interest  in  Property,  830. 

h.  Right  to  Inspection  of  Books,  830. 
i.  As  Parties  to  Suit  to  Annul  Corporation,  830. 
j.  Right  to  Waive  Provisions  for  Their  Beneat,  830 
3.  On  Dissolution,  830. 
D.  UabiHties  of  Stockholders,  831. 

1.  In  General,  831. 

2.  Statutory  Extraordinary  Liability,  831. 

3.  Liability  as  Partners,  833. 

4.  Liability  for  Taxes,  833. 

CROSS  REFERENCES. 

See  the  titles  ACTIONS,  vol.  1,  p.  122;  AGENCY,  vol.  1,  p.  240;  ANSWERS* 
vol.  1,  p.  389;  APPEAL  AND  ERROR,  vol.  1,  p.  418;  ASSIGNMENTS,  vol.  1, 
p.  745;  ASSOCIATIONS,  vol.  1,  p.  843;  ATTACHMENT  AND  GARNISH- 
MENT,  vol.  2,  p.  70;  BENEFrCIAL  AND  BENEVOLENT  ASSOCIATIONS, 
vol.  2,  p.  344;  BROKERS,  vol.  2,  p-  628;  BUILDING  AND  LOAN  ASSOCIA- 
TIONS, vol.  2,  p.  645;  CORPORATIONS,  and  references  there  given,  vol.  3, 
p.  510;  FOREIGN  CORPORATIONS,  vol.  6,  p.  190;  FRAUD  AND  DECEIT, 
vol.  6,  p.  448;  GIFTS,  vol.  6,  p.  714;  GUARANTY,  vol.  6,  p.  770;  INSURANCE, 
vol.  7,  p.  746;  JOINT  STOCK  COMPANIES,  vol.  8,  p.  89;  JUDGMENTS 
AND  DECREES,  vol.  8,  p.  161;  LIFE  INSURANCE,  vol.  9,  p.  340;  LIMI- 
TATION OF  ACTIONS,  vol.  9,  p.  367;  MISTAKE  AND  ACCIDENT,  vol.  9. 
p.  857;  OFFICERS  AND  AGENTS  OF  PRIVATE  CORPORATIONS,  and 
references  there  given,  vol.  10,  p.  557;  RAILROADS,  vol.  11,  p.  532;  RE- 
CEIVERS, vol.  11,  p.  645;  RESCISSION,  CANCELLATION  AND  REFOR- 
MATION, vol.  11,  p.  878;  SALES,  ante,  p.  1;  SERVICE  OF  PROCESS,  ante, 
p.  209;  SPECIFIC  PERFORMANCE,  ante,  p.  473;  STREET  RAILROADS; 
SUBSCRIPTION;  SUMMONS  AND  PROCESS;  TAXATION;  TRUSTS 
AND  TRUSTEES;  WILLS. 

As  to  stock  and  stockholders  of  banks,  see  the  title  BANKS  AND  BANK- 
ING, vol.  2,  p.  254. 


L  Definitions,  Nature  and  Gen- 
eral Consideration  of  Stock. 

A.    DEFINITIONS  AND  DISTINC- 
TIONS. 

Capital  Stoct— The  capital  stock  of 
a  corporation  is  the  fund  or  resource 
upon  which  it  is  enabled  to  do  business, 
and  »pon  the  faith  of  which  persons 
give  it  credit  and  become  corporate 
creditors.  Third  parties  in  dealing  with 
it,  have  the  right  to  assume  that  its 
actual    capital    in    money,    or    money's 


worth,  is  equal  to  the  capital  stock 
which  it  claims  to  have,  except  so  far 
as  it  has  been  lessened  or  impaired  by 
losses  in  business.  They  have  the  right 
also  to  assume  that  its  capital  stock 
has  been  or  will  be  fully  paid,  if  neces- 
sary to  meet  its  liabilities.  Martin  v. 
South  Salem  Land  Co.,  94  Va.  28,  43, 
26  S.  E.  591.  See  Cardwell  v.  Kelly, 
95  Va.  570,  676,  28  S.  E.  953. 

Shares  as  Property. — A  deed  which 
conveys  all  the  grantors'  "property,  real 
and   personal,"   embraces   and   conveys 
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all  their  shares  of  stock  in  a  national 
bank.  Feckheimer  v.  National  Ex- 
change Bank,  79  Va.  80. 

Shares  as  Evidence  of  Property 
^ight. — Shares  of  stock  are  merely  evi- 
dence that  if  any  future  dividends  are 
declared,  the  holder  will  be  entitled  to 
a  ratable  share,  and  in  case  of  dissolu- 
tion, to  a  ratable  share  in  the  surplus, 
if  any,  after  discharging  superior 
claims.  Richmond  v,  Daniel,  14  Gratt. 
385,  390. 

The  certificate  of  stock  is  evidence 
of  the  right  of  the  owner  to  his  pro- 
portion of  the  profits  or  dividends,  and 
on  the  expiration  of  the  charter,  to  his 
proportion  of  the  assets  remaining  after 
the  payment  of  the  debt;  and  every 
purchaser  of  the  stock  takes  it  subject 
to  the  same  liabilities.  Barksdale  v. 
Finney,  14  Gratt.  338;  Com.  v.  Wil- 
liams, 102  Va.  778,  783,  47  S.  E.  867. 
See  post,  "Dividends,"  III;  "Definition 
and  Status,"  VII,  A;  "On  Dissolu- 
tion," VII,  C,  3.  See  the  title  COR- 
PORATIONS, vol.  3,  p.  619. 

Shares  as  Chattels  or  Choses  in  Ac- 
tion.— As  said  by  Allen,  P.,  in  Barks- 
-dale  V,  Finney,  14  Gratt.  357,  "a  share 
in  a  joint  stock  company  is  not  strictly 
speaking  a  chattel,  but  bears  a  greater 
resemblance  to  a  chose  in  action."  See 
also,  Chesapeake,  etc.,  R.  Co.  v.  Paine, 
29  Gratt.  502,  506,  where  it  is  said: 
^'Whether  shares  of  a  stockholder  in  a 
joint  stock  company  be  chattels  or 
•choses  in  action  has  been  a  vexed  ques- 
tion. The  better  opinion  seems  to  be 
that  they  partake  of  the  nature  of 
choses  in  action.  Angel  &  Ames  on 
Corporations,  §  560,  et  seq.,  and  notes. 
Barksdale  v.  Finney,  14  Gratt.  338,  357. 
But  whether  they  be  the  one  or  the 
other,  they  certainly  constitute  a  part 
of  the  owner's  estate,  and  as  such  are 
liable  to  the  payment  of  his  debts,  and 
to  a  proceeding  by  attachment  against 
him.  The  statute  declares  that  they 
shall  be  deemed  personal  estate.  Code, 
p.  550,  §  21." 

"Capital  Stock"  and  "Shares*'  Dis- 
tinguished— ^The   shares  of  stock  held 


by  the  individual  stockholder  are  some- 
thing wholly  different  from  the  capital 
or  capital  stock  of  the  company,  al- 
though all  the  shares  taken  together 
constitute  the  company  and  represent 
its  franchises,  capital  and  property. 
Allen  V.  Com.,  98  Va.  80,  84,  34  S.  E. 
981,  citing  State  Bank  v.  Richmond,  79 
Va.  113;  Com.  v.  Charlottesville  Per- 
petual Bldg.,  etc.,  Co.,  90  Va.  790,  20 
S.  E.  364;  Union  Bank  v,  Richmond,  94 
Va.  316,  26  S.  E.  821. 

"Stock"  and  "Capital"  Compared  for 
Purposes  of  Taxation.  —  See  the  title 
TAXATION. 

Stock  as  Assets  of  Estate.— See  the 
title  EXECUTORS  AND  ADMINIS- 
TRATORS, vol.  5,  p.  520. 

B.  CAPITAL    STOCK    AS    TRUST 
FUND. 

See  the  title  CORPORATIONS,  vol. 
3,  p.  524. 

C.  NECESSITY     FOR     CAPITAL 
STOCK. 

See  the  title  CORPORATIONS,  vol. 
3,  pp.   539,  595. 

D.  LIEN  OF  CORPORATION. 
For  Balance  Due  upon  Shares^— Ac- 
cording to  statute  there  is  a  lien  upon 
the  stock  of  each  stockholder  in  a  joint 
stock  company  for  the  balance  due  upon 
his  shares  of  stock;  and  this  lien  is 
not  discharged  by  an  assignment  of 
the  stock.  But  the  statute  gives  no 
lien  to  the  company  on  the  stock  of  a 
stockholder  for  any  other  debts  due 
from  him,  than  that  which  is  due  for 
unpaid  stock,  Petersburg  Savings,  etc., 
Ins.  Co.  V.  Lumsden,  75  Va.  327;  Grays 
V.  Turnpike  Co.,  4  Rand.  578;  Brocken- 
brough  V.  James  River,  etc.,  Co.,  1  Pat. 
&  H.  94.  See  ch.  57,  Va.  Code,  1873; 
§  1127  Code,  1887;  §  1105e  (28),  Va. 
Code,  1904;  W,  Va.  Code,  ch.  53,  §  29. 

Does  Not  Extend  to  Other  Paid  Up 
Shares. — But  this  lien  does  not  extend 
to  paid  up  shares  to  secure  payment  of 
unpaid  subscriptions  for  other  shares; 
and  the  sale  of  such  paid  up  shares 
for   such   purpose  by   the   company  is 
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void.  Shenandoah  Val.  R.  Co.  v.  Grif- 
fith, 76  Va.  913. 

For  his  general  indebtedness  to  the 
company,  it  is  provided  by  §  30,  ch.  57, 
Code,  1873,  that  his  dividend,  or  so 
much  as  may  be  necessary,  shall  be 
passed  to  his  credit  in  payment  of  the 
debt;  but  no  right  or  power  is  thus 
given  to  the  company  to  charge  his 
stock  with  its  payment.  Petersburg 
Savings,  etc.,  Ins.  Co.  v.  Lumsden,  75 
Va.   327,   333. 

Enures  to  Indorser's  Benefit.  — The 
charter  of  a  joint  stock  company  pro- 
vides for  the  payment  of  $5  per  share 
when  the  subscription  is  made,  and  the 
residue  thereafter  as  may  be  required 
by  the  president  ajid  directors.  And 
the  corporation  is  made  subject  to  the 
provisions  of  the  Code  so  far  as  they 
are  applicable,  and  not  inconsistent  with 
the  charter.  And  a  by-law  of  the  com- 
pany requires  each  stockholder  to  give 
his  note,  satisfactorily  endorsed,  for  his 
unpaid  stock.  A  stockholder,  giving  his 
note,  with  an  endorser,  for  his  unpaid 
stock,  the  unpaid  stock  note  is  still  a 
lien  on  the  stock,  and  the  endorser  is 
entitled  to  have  the  stock  applied  to 
his  relief.  Petersburg  Savings,  etc., 
Ins.  Co.  V.  Lumsden,  75  Va.  327. 

"The  provision  of  the  Code  requir- 
ing that  the  stock  of  the  stockholder 
shall  be  primarily  bound  for  the  bal- 
ance due  on  his  stock,  creates  a  strong 
equity  in  favor  of  the  endorser  of  a  note 
for  the  balance  due  on  the  stock,  and 
it  would  require  a  very  clear  provision 
in  a  special  act  of  incorporation  to 
change  the  general  law,  and  to  make 
nugatory  the  lien,  by  giving  the  com- 
pany authority  to  take  from  the  en- 
dorser of  the  stock  note  the  security 
he  has  under  the  general  law,  and  ap- 
ply it  to  other  debts,  which  his  prin- 
cipal contracted  with  the  bank  after 
the  stock  lien  was  attached."  Peters- 
burg Savings,  etc.,  Ins.  Co.  v.  Lums- 
den, 75     Va.  327,  340. 

May  Be  Extended  by  By-Law  to 
Other  Debts. — But  whilst  neither  the 
Code  nor  the  act  of  incorporation  con- 


tains any  provision  of  security  to  the 
company  for  debts  due  to  it  from 
stockholders,  except  stock  debts,  such 
provision  may  be  made  by  a  by-law, 
which  provides  that  "the  interest  of 
any  stockholder  of  this  company  shall 
be  liable  for  the  payment  of  any  and 
all  debts  which  may  be  due  from  him 
at  any  time  to  the  company,  either  as 
principal  or  endorser,  and  in  case  there 
shall  be  more  than  one  debt,  the  board 
of  directors  shall  have  the  power  to 
prescribe  which  one  or  more  of  such 
debts  shall  be  paid  out  of  the  stock  of 
the  indebted  member."  Petersburg 
Savings,  etc.,  Ins.  Co.  v.  Lumsden,  75 
Va.  327,  335. 

But  this  by-law  can  only  apply  to 
the  interest  of  the  debtor  stockholder 
in  the  stock  after  the  lien  of  the  stock 
debt  is  satisfied.  And  the  indorser  on 
the  stock  note  is  entitled  to  have  the 
stock  applied  to  pay  that  debt  in 
preference  to  the  other  debts  due  from 
his  principal  to  the  company.  Peters- 
burg Savings,  etc.,  Ins.  Co.  v,  Lums- 
den, 75  Va.  327. 

"The  charter  does  provide  that  *no 
stockholder  indebted  to  the  company 
shall  assign  or  make  a  transfer  of  his 
stock,  or  receive  a  dividend,  until  such 
a  debt  is  paid,  or  secured  to  the  satis- 
faction of  the  board  of  directors.'  But 
that  does  not  authorize  the  company 
to  sell  his  stock,  or  give  a  lien  upon 
it  to  satisfy  the  company^s  debt.  Nor 
is  it  inconsistent  with  the  general  law 
which  gives  to  the  company  a  primary 
lien  upon  his  stock  for  the  unpaid  bal- 
ance which  may  be  due  upon  it.  It  may 
have  been,  and  probably  was,  intended 
as  a  protection  to  the  company  for 
other  debts  due  from  the  stockholder, 
that  he  shall  not  assign  his  stock  until 
such  debts  are  paid  or  secured."  Pe- 
tersburg Savings,  etc.,  Ins.  Co.  v.  Lums- 
den, 75  Va.  327,  334. 

Not  Waived  by  Issue  of  Certificate. 
— "There  is  nothing  in  the  issuing  of 
certificates  of  shares  which  amounts  to 
a  waiver  or  an  abandonment  of  the 
lien  of  the  banker."     Petersburg  Sav- 
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ings,  etc.,  Ins.  Co.  v.  Lumsden,  75  Va. 
327,   340. 

Nor  is  it  waived  by  leaving  certifi- 
cates outstanding  on  loan  to  stock- 
holder.    Bohmer  v.  Bank,  77  Va.  445. 

Unaffected  by  Assignment. — By  the 
statute,  Code  of  1860,  ch.  57,  §§  21,  22, 
24,  a  lien  is  created  upon  the  stock  of 
each  stockholder  in  a  joint  stock  com- 
pany for  the  balance  due  upon  his 
shares  of  stock;  and  if  assigned,  which 
may  be  done  with  the  consent  of  the 
company,  the  lien  is  not  discharged, 
but  the  stock  in  the  hands  of  the  as- 
signee for  the  balance,  which  was  ow- 
ing by  the  assignor  upon  the  shares 
when  the  assignment  was  made,  or 
which  may  thereafter  become  due,  may 
be  sold  by  the  company  for  such  ar- 
rearages, just  as  it  might  have  been 
sold  if  it  had  not  been  assigned. 
Petersburg  Savings,  etc.,  Ins.  Co.  v. 
Lumsden,  75  Va.  327. 

Personal  Recourse  if  Stock  Fails  to 
Discharge  Lien. — See  post,  "Statutory 
Lien  Merely  Cumulative,"  VI,  D,  5,  d. 

Bank's  Lien  on  Stock. — See  the  title 
BANKS  AND  BANKING,  vol.  2,  p. 
287,  et  seq. 

E.  LIABILITY  TO  EXECUTION. 

See  Va.  Code  (1904),  §  1105e  (15); 
W.  Va.  Code,  ch.  53,  §  20.  See  also, 
the  title  ATTACHMENT  AND  GAR- 
NISHMENT, vol.  2,  p.  70. 

F.  LIABILITY  TO  ATTACHMENT 

OR  GARNISHMENT. 

See  the  title  ATTACHMENT  AND 
GARNISHMENT,  vol.  2,  pp.  85,  127, 
133. 

O.  PREFERRED  STOCK. 

Sec  post,  "Dividends,"   III. 

IL  iBBue  of  Stock. 

A.    ISSUE   SHOULD   BE  AT   PAR 
VALUE. 

"Unless  the  governing  statute  other- 
wise provides,  shares  of  corporate 
stock  can  only  be  issued  by  the  cor- 
poration in  the  first  instance  at  their 
par    value."      Martin   v.    South    Salem 


Land  Co.,  94  Va.  28,  45,  26  S.  E.  591. 
See  Cardwell  v.  Kelly,  95  Va.  370,  376, 
26  S.  E.  953;  Williams  v.  Matthews, 
103  Va.  180,  48  S.  E.  861. 

B.  CONVERSION  OF  CERTIFI- 
CATES OF  DEBT  INTO 
STOCK. 

If  the  holder  of  a  certificate  of  in- 
debtedness of  a  corporation  negligently 
overlooks  the  fact,  plainly  printed  on 
the  back  of  the  certificate,  that  it  is 
convertible  at  par  into  the  stock  of 
the  corporation,  which  is  then  selling 
at  a  premium,  and  collects  the  certifi- 
cate, he  can  not,  on  discovering  his 
error,  tender  back  the  money  and  com- 
pel the  corporation  to  issue  him  stock 
therefor  at  par,  where  his  action  was 
not  brought  about  by  any  fraud  or  im- 
proper conduct  on  the  part  of  the  cor- 
poration, or  any  of  its  officers  or  agents. 
The  corporation  is  under  no  obligation 
to  call  his  attention  to  his  privilege. 
Courts  of  justice  do  not  undertake  to 
shield  persons,  not  laboring  under  dis- 
ability, from  the  consequences  of  their 
own  indifference  to  and  disregard  of 
ordinary  business  methods  and  pre- 
cautions. Johnson  v.  Richmond,  etc., 
R.  Co.,  101  Va.  166,  43  S.  E.  193. 

C.  INCREASE  OF  STOCK. 

Under  §  23,  ch.  53,  Code,  the  increase 
of  capital  stock  of  a  corporation  is 
entirely  under  the  control  of  the  board 
of  directors  for  the  time  being;  and 
the  only  limitation  upon  the  board  in 
respect  thereto  is  "that  the  maximum 
capital  be  not  exceeded.  Greenbrier 
Industrial  Exposition  v,  Ocheltree,  44 
W.  Va.  626,  30  S.  E.  78.  See  post, 
"Subscription  or  Agreement  to  Sub- 
scribe," VI,  A,  2,  b. 

Original  Stock  Sold  as  New  Stock- 
Ratification. — The  stockholders  of  a 
corporation  having  directed  the  direct- 
ors to  create  new  stock  and  sell  it; 
and  the  directors  having,  instead,  ac- 
quired original  stock  and  sold  it,  their 
act  may  be  ratified  subsequently  by  the 
stockholders^  so  as  to  render  the  sales 
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valid  and  binding  upon  the  purchasers. 
Crump  V,  United  States  Mining  Co.,  7 
Gratt.  352,  56  Am.  Dec.  116. 

Guaranteed  Stock. — See  post,  "Guar- 
anteed or  Preferred  Stock,"  III,  B,4,a. 

D.   LOST  CERTIFICATES. 

See  Va.  Code,  1887,  §  1135,  cited  in 
Downing  v.  Thompson,  103  Va.  58,  48 
S.   E.  506. 

III.  Dividends. 

A.  DEFINED  AND  DISTIN- 
GUISHED FROM  STOCK  DIVI- 
DENDS. 

"A  stock  dividend  is  not,  in  the  or- 
dinary sense,  a  dividend;  the  latter  be- 
ing a  distribution  of  profits  to 
stockholders,  as  income  from  their  in- 
vestment. A  stock  dividend  is  merely 
an  increase  in  the  number  of  shares, 
the  increased  number  representing  ex- 
actly the  same  property  that  was  repre- 
sented by  the  smaller  number  of 
shares.  The  corporate  property  remains 
the  same  after  the  stock  is  increased  as 
before,  and  the  interest  of  each  stock- 
holder in  the  corporate  property  is  also 
unchanged.  He  merely  holds  a  new 
representative  or  evidence  of  that  in- 
terest." Kaufman  v.  Charlottesville 
Woolen  Mills  Co.,  93  Va.  673,  675,  25 
S.  E.  1003.  Sec  also,  Osborne  v.  Os- 
borne, 24  Gratt.  392. 

Hence,  where  two  parties  agree  to 
exchange  shares  in  two  corporations, 
retaining  the  dividends  declared  for  a 
certain  month,  and  one  corporation  de- 
clares a  stock  dividend,  such  dividend 
goes  with  the  stock  and  can  not  be 
retained  as  a  true  dividend.  Kaufman 
V.  Charlottesville  Woolen  Mills  Co.,  93 
Va.  673,  25  S.  E.  1003,  2  Va.  Law  Reg. 
669,  and  note. 

B.  RIGHT  TO  DIVIDENDS. 

1.  Stockholder's  Right  to  Have  Divi- 
dends Declared. 
The  board  of  directors  may  from 
time  t )  time  declare  dividends  of  so 
much  of  the  net  profits  as  they  may 
deem  it  prudent  to  divide.  Donnally  v. 
Hearndon,  41  W.  Va.  519,  23  S.  E,  646. 


But  the  right  of  an  individual  mem- 
ber of  a  corporation  to  its  earnings  is 
only  to  his  proportionate  share  of  the 
surplus  profits.  Keagy  v.  Trout,  85 
Va.   390,   398,  7   S.   E.   329. 

"The  earnings  of  the  company  or 
corporation  belong  primarily  to  the 
corporate  body,  and  not  to  the  share- 
holders. They  have  a  certain  claim  to 
them,  as  well  as  to  all  the  other  prop- 
erty of  the  corporation;  but  their Vlaims 
are  always  subordinate  to  the  claims 
of  creditors,  and  the  latter  approach 
much  nearer  to  the  condition  of  own- 
ership than  the  former."  Gordon  v. 
Richmond,  etc.,  R.  Co.,  78  Va.  501,  518. 

"Corporate  earnings  are,  until  dis- 
tributed by  the  company,  part  of  the 
corporate  property.  The  stockholder 
has  an  interest  in  such  earnings,  as  he 
has  in  all  the  other  corporate  property, 
in  proportion  to  his  stock,  but  he  is 
not  entitled  to  the  control  or  use  of 
the  same,  except  such  portion  thereof 
as  the  corporation,  acting  in  good  faith, 
may  separate  from  the  corporate  prop- 
erty, and  distribute  to  the  stockholders 
as  dividend  or  income."  Kaufman  v. 
Charlottesville  Woolen  Mills  Co.,  9a 
Va.    673,   25    S.    E.    1003. 

Director's  Discretion "The  accumu- 
lated profits  of  a  corporation  belong 
to  the  company,  and  acting  in  good 
faith,  and  for  the  best  interest  of  all 
concerned,  the  corporation  may  cap- 
italize the  surplus,  or  it  may  invest  it 
in  its  work  and  plant  so  as  to  secure 
and  increase  the  permanent  value  of  its 
property,  or  it  may  reserve  part  of  the 
earnings  of  a  prosperous  year  to  make 
up  for  a  possible  lack  of  profits  in  fu- 
ture years,  or  it  may  distribute  its  earn- 
ings at  once  to  its  stockholders  as  in- 
come." Kaufman  v.  Charlottesville 
Woolen  Mills  Co.,  93  Va.  673,  776,  2S 
S.    E.   1003. 

"Which  of  these  courses  is  to  be 
pursued  must  be  determined  by  the  di- 
rectors, with  due  regard  to  the  condi- 
tion of  the  company's  property  and  af- 
fairs as  a  whole,  and,  except  in  case 
of  fraud  and  bad  faith  on  their  part. 
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their  discretion  in  this  respect  can  not 
be  controlled  by  the  courts."  Kaufman 
V.  Charlottesville  Woolen  Mills  Co.,  93 
Va.  673,  676,  25  S.  E.  1003. 

Whether  a  dividend  shall  be  declared 
or  not  is  generally  a  matter  within  the 
discretion  of  the  board,  of  directors. 
And  the  common  stockholders  have 
no  right  to  it  until  it  is  declared.  Gor- 
don V.  Richmond,  etc.,  R.  Co.,  78  Va. 
501,  518. 

2.  Title  to  Stock  Carries  Right  to  Divi- 
dends. 

The  dividend  belongs  to  the  owner 
of  the  share  at  the  time  it  is  declared. 
Gordon  v,  Richmond,  etc.,  R.  Co.,  78 
Va.  501,  518. 

The  owner  of  certain  shares  of  stock 
makes  a  general  deed  of  assignment  to 
a  trustee  for  the  benefit  of  his  credit- 
ors. Held,  the  trustee  is  entitled  to 
have  transferred  to  him  for  the  pur- 
poses of  the  trust,  not  only  the  shares, 
but  dividends  that  may  be  due  on  them. 
Feckheimer  v.  National  Exchange 
Bank,  79  Va.  80. 
8.  Back  Dividends. 

The  earnings  belong  primarily  to  the 
corporation.  There  can  be  no  such 
thing  as  a  dividend  until  it  is  declared. 
Where  the  directors  fail  to  declare  div- 
idends at  the  stated  times,  as  directed 
by  the  charter,  it  is  not  in  their  power 
to  declare  a  dividend  to  extend  back 
over  the  periods  during  which  they  had 
failed  to  declare  dividends.  Gordon  v, 
Richmond,  etc.,  R.  Co.,  78  Va.  501. 

4.     Guaranteed     Dividends — Preferred 

Stock, 
a.  Guaranteed  or  Preferred  Stock. 

In  Gordon  v,  Richmond,  etc.,  R.  Co, 
78  Va.  510,  there  is  a  dictum  to  the 
effect  that,  stock  with  g;uarantced  div- 
idends means  a  guarantee  of  dividends, 
but  not  of  stock,  in  a  winding  up; 
while  preferred  stock,  as  contradistin- 
guished from  common  stock,  has  a 
preference  over  common  stock  in  a  dij  • 
tribution  of  net  profits. 

It  was  held,  in  the  same  case  (Gor- 
.  don  V.  Richmond,  etc.,  R.  Co.,  78  Va. 


501),  that,  the  holders  of  guaranteed 
stock  are  entitled  not  only  to  partici- 
pate in  due  proportion  in  the  cash  div- 
idends declared  in  favor  of  the  holders 
of  common  stock,  but  also  in  the  issu- 
ance of  dividend  obligations;  and  the 
dividends  of  such  guaranteed  stock  are 
payable  out  of  gross  receipts  of  the 
company,  and  in  a  division  of  the  as- 
sets, must  be  paid,  if  need  be,  to  the 
exclusion  of  the  common  stock. 

In  Gordon  v.  Richmond,  etc.,  R.  Co., 
78  Va.  501,  Ragland  v.  Broadnax,  29 
Gratt.  401,  is  cited  for  the  proposition 
that  guaranteed  stock  issued  by  a  cor- 
poration under  certain  statutes  is  guar- 
anteed or  preferred  capital  in  the  strict- 
est sense;  that  the  dividends  are  pay- 
able out  of  the  gross  earnings  and  that, 
in  a  division  of  the  assets,  these  guar- 
anteed stockholders  must  be  paid,  if 
need  be,  to  the  exclusion  of  the  com- 
mon stock;  but  that,  as  to  any  excess 
of  the  dividends  guaranteed  them,  they 
stand  upon  the  same  footing  as  com- 
mon stockholders. 

"There  is  such  a  thing  as  guaranteed 
stock  with  guaranteed  dividends,  or, 
what  is  the  same  thing,  'preference  cap- 
ital,' which,  in  a  division  of  assets,  will 
rank  before  and  perhaps  to  the  exclu- 
sion of  the  ordinary  shares.  Green's 
Brice's  Ultra  Vires,  p.  172.  Prefer- 
ence shares  and  stock  take  a  multiplic- 
ity of  forms  according  to  the  needs  of 
the  corporation  creating  and  the  inge- 
nuity of  those  who  control  such  cor- 
porations, where  the  power  to  create 
them  exists  and  may  be  properly  exer- 
cised. Green's  •  Brice's  Ultra  Vires,  p. 
171.  And  it  has  ceased  to  be  a  matter  of 
uncommon  occurrence  to  find  an  exam- 
ple of  guaranteed  stock  with  guaran- 
teed dividends."  Gordon  v,  Richmond, 
etc.,  R.  Co.,  78  Va.  501,  516. 

For  sequel  to  the  above  case  of  Gor- 
don V,  Richmond,  etc.,  R.  Co.,  78  Va. 
501,  see  S.  C,  81  Va.  621,  where  the 
suit  by  the  guaranteed  stockholders 
was  held  to  have  been  a  creditors*  suit, 
and  should  have  been  treated  as  such, 
allowing    other    such     stockholders    to 
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come  in  by  petition  and  assert  their 
rights  under  the  decree.  It  was  also 
held,  that  there  should  have  been  a 
reference  to  ascertain  the  other  hold- 
ers and  their  rights,  with  allowance  of 
proper  counsel  fees  against  unrepre- 
sented  guaranteed   stockholders. 

And  that  the  circuit  court  erred  in 
not  obeying  the  mandate  of  this  court 
to  "take  such  proceedings  as  might  ap- 
pear proper  in  reference  to  the  prayer 
of  the  plaintiffs  for  allowance  of  counsel 
fees  against  the  guaranteed  stockhold- 
ers not  represented  specially  by  counsel 
in  these  causes;"  and  by  rejecting  the 
petition  of  plaintiffs,  asking  for  a  fair 
and  ratable  proportion  of  their  coun- 
sel fees  and  other  costs,  against  such 
other  holders  as  had  not  been  sub- 
jected to  any  expenses  and  who  should 
be  put  on  terms  coming  in  and  taking 
the  benefit  of  the  decree;  and  for  the 
defendant  company  to  be  restrained, 
meanwhile,  from  issuing  its  obligations 
to  them,  or  paying  their  money  divi- 
dends otherwise.  Gordon  v,  Richmond, 
etc.,  R.  Co.,  81  Va.  621. 

And  a  decree  of  the  state  supreme 
court  that  the  guaranteed  stockholders 
of  a  railroad  company  were  entitled  to 
share  in  any  excess  of  dividends  be- 
yond the  minimum  of  the  guaranteed 
stock,  whether  such  stockholders  were 
parties  to  the  suit  in  which  the  decree 
was  made  or  not,  was  res  judicata  as 
to  the  right  of  such  stockholders  to 
such  dividends,  and  a  federal  court  had 
no  jurisdiction  thereafter  to  enjoin  the 
railroad  company  from  paying  such 
dividends.  Gordon  v. '  Richmond,  etc., 
R.   Co.,  81  Va.  621. 

Authority  for  Issue. — Where  a  rail- 
road company  which  is  already  author- 
ized to  increase  its  common  stock,  is 
authorized  by  a  special  act  to  increase 
its  stock  in  such  manner  as  they  may 
deem  most  advisable,  such  act  is  suf)i- 
cieat  to  authorize  the  issue  of  guaran- 
teed stock.  Gordon  v.  Richmond,  etc., 
R.  Co.,  T8  Va.  501.  See  Va.  Acts, 
1806-56,   f.   108. 

The  lepalature  may  remit  the  whole 


matter  as  to  the  character  of  stock 
which  shall  be  issued  to  the  judgment 
and  discretion  of  those  whose  rights 
will  be  affected  thereby.  See  Va.  Acts, 
1855-56,  p.  108.  Gordon  v.  Richmond, 
etc.,  R.  Co.,  78  Va.  501. 

And  in  construing  an  act  of  the  leg- 
islature with  a  view  to  the  determina- 
tion of  whether  it  authorized  the  issue 
of  a  certain  kind  of  stock,  the  contem- 
poraneous construction  placed  upon  the 
act  by  the  officers  and  the  stockholders 
of  the  company  will  be  considered. 
Gordon  v.  Richmond,  etc.,  R.  Co.,  78 
Va.  501,  construing  Va.  Acts,  1855-56, 
p.  108,  and  act  of  December  13,  1865. 

Especially  where  the  legislature  sub- 
sequently recognizes  interpretation  so 
placed  upon  the  act.  Gordon  v.  Rich- 
mond, etc.,  R.  Co.,  78  Va.   501. 

The  Virginia  act  of  December  13, 
1865,  authorizing  the  Richmond,  Fred- 
ericksburg &  Potomac  R.  Co.,  to  issue 
guaranteed  stock,  having  been  adopted 
by  the  stockholders  in  a  general  meet- 
ing on  November  21,  1866,  such  com- 
pany thereafter  has  the  right  to  issue 
guaranteed  stock.  Gordon  v.  Rich- 
mond, etc.,  R.  Co.,  78  Va.  501. 

Thus,  on  the  27th  May,  1857,  R.  F. 
&  P.  R.  Co.,  under  act  of  13th  Febru- 
ary, 1856  (see  acts,  1855-56,  p.  108). 
issued  certificates  of  seven  per  cent, 
guaranteed  stock,  indorsed  that  the 
president  and  directors  should  pay 
thereon  semiannual  dividends  on  the 
1st  of  May  and  November  of  each  year 
of  not  less  than  three  and  a  half  per 
cent.,  and  that  any  holder  was  enti- 
tled to  receive  any  excess  of  semian- 
nual dividend  beyond  the  three  and  a 
half,  per  cent,  which  might  at  any  time 
be  paid  on  the  common  stock.  .\nd 
on  21st  of  November,  1866.  said  com- 
pany, under  act  of  13th  of  December, 
1865,  issued  certificates  of  six  per  cent. 
guaranteed  stock,  similarly  indorsed. 
On  the  16th  of  December,  1881,  said 
company  issued  to  the  holder  of  each 
share  of  common  stock  a  diTidend  ob- 
liflration  of  $100.  bearing  in  lieu  of  in- 
terest   the    dividend    payable    on    each 
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share  of  common  stock  at  the  several 
dates  when  such  dividends  should  be 
payable,  and  entitled  in  any  dividend 
to  the  assets  of  the  company  to  share 
ratably  in  same,  and  declared  a  divi- 
dend of  two  dollars  on  each  share  of 
common  stock  and  on  each  dividend 
oblig^ation  t>f  $100,  payable  on  2d  of 
January,  1882,  and  semiannually  there- 
after, but  made  no  similar  provision 
for  the  holders  of  the  guaranteed  stock. 
It  was  held,  that  those  acts  empow- 
ered the  company  to  issue  guaranteed 
stock  of  the  kind  indicated.  Gordon 
V.  Richmond,  etc.,  R.  Co.,  78  Va.  501. 

The  holders  of  such  stock  are  enti- 
tled to  participate  equally  with  the 
holders  of  common  stock  in  any  larger 
dividends  declared  in  favor  of  the  lat- 
ter, without  impairing  the  claims  of  the 
former  always  to  receive  at  least  seven 
per  cent,  per  annum  on  each  share  of 
$100.  Gordon  v.  Richmond,  etc.,  R. 
Co.,   78  Va.   501. 

Not  a  Security  for  a  Loan.— "The 
holders  of  the  guaranteed  scrip  are 
stockholders.  They  have  bought  this 
stock  and  have  not  taken  it  merely  as 
a  security  for  a  loan.  And  the  guaranty 
of  a  minimum  dividend,  to  protect 
which  guaranty  the  lien  was  given, 
which  lien,  however,  they  are  not  now 
seeking  to  erfforce,  can  not  be  con- 
strued as  converting  this  stock,  in  ad- 
vance even  of  the  contingency  contem- 
plated in  the  deed,  into  a  debt  or  a  se- 
curity for  a  loan."  Gordon  v.  Rich- 
mond, etc.,  R.   Co.,  78  Va.   501,   520. 

"The  direction  of  the  deeds,  that  the 
surplus,  if  any,  after  payment  of  the 
principal  and  dividends  of  the  guaran- 
teed stock  and  all  debts,  should  be  dis- 
tributed among  the  holders  of  stock 
other  than  that  guaranteed,  manifestly 
amounts  to  nothing,  so  far  as  the  rights 
of  the  guaranteed  shareholders  are  con- 
cerned." Gordon  v.  Richmond,  etc.,  R. 
Co.,  78  Va.  501,  520. 

Distinction  between  Guaranteed  and 
Preferred  Stock. — Where  a  contract 
calls  for  the  payment  of  eight  per  cent, 
preferred  stock  by  a  corporation  at  its 
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par  value,  it  is  error  to  decree  the  pay- 
ment of  that  amount  of  guaranteed 
stock  in  lieu  thereof,  since  the  corpora- 
tion was  not  required  to  guarantee  the 
payment  of  the  eight  per  cent.  Dick- 
inson V.  Chesapeake,  etc.,  R.  Co.,  7  W. 
Va,    390. 

Guaranty  by  Seller  of  Stock.— See 
post,  "Sales  of  Stock,"  V,  B. 

b.  Pa3mient  Out  of  Gross  Earnings. 
Guaranteed    dividends    are    not    only 

payable  oiit  of  net  profits,  but  it  has 
been  repeatedly  held,  that  payment  of 
interest  upon  shares  of  capital  stock 
out  of  gross  earnings  is  legal,  whcre^ 
as  in  this  case,  it  is  authorized  by  stat- 
ute. Pierce  on  Railroads,  p.  126,  note. 
Gordon  v.  Richmond,  etc.,  R.  Co.,  78 
Va.   501,  517. 

"The  case  of  Ragland  v.  Broadnax, 
29  Gratt.  401,  423,  is  a  case  in  pointy 
where  this  court  upheld  the  charge  of 
guaranteed  dividends  on  the  gross  re- 
ceipts. That  was  the  case  .of  a  debt, 
or,  to  speak  more  accurately,  of  a 
debt  and  stock  converted  into  guaran- 
teed stock.  The  debt  would  have 
borne,  if  it  had  not  been  converted 
into  stock,  interest  at  the  rate  of  six 
per  cent,  per  annum,  whether  there 
were  net  earnings  or  not,  and  the  court 
held,  that  the  guarantee  of  three  per 
cent,  dividend  on  the  whole  stock» 
which  formerly  belonged  to  the  state» 
was  simply  the  six  per  cent,  interest 
upon  the  debt  which  was  converted 
into  stock;  and  it  also  held,  that  it  was 
chargeable,  in  accordance  with  the 
plain  provisions  of  the  statute,  upon 
the  gross  receipts."  Gordon  v.  Rich- 
mond, etc.,  R.  Co.,  78  Va.  501,  517. 

c.  Creditors'  Suit  by  Guaranteed  Stock- 

holders. 

See  the  title  CREDITORS'  SUITS, 
vol.   3,  p.   786. 

Such  a  suit  should  be  referred  to  a 
commissioner  to  ascertain  the  other 
holders  of  guaranteed  stock,  their 
shares,  and  rights.  Gordon  v,  Rich- 
mond, etc.,  R.  Co.,  81  Va.  621. 

Proper  steps  should  be  taken  for  al- 
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lowance  of  counsel  fees  against  the 
guaranteed  stockholders  not  already 
represented  by  counsel  in  this  suit. 
Gordon  v.  Richmond,  etc.,  R.  Co.,  81 
Va.    621. 

5.  Application  to  Debt  to  Corporation. 

If  any  stockholder  be  indebted  to  the 
corporation,  his  dividend,  or  so  much 
thereof  as  may  be  necessary,  may  be 
applied  to  the  payment  of  the  debt,  if 
the  same  be  then  due  and  payable. 
Code  (Ed.,  1891),  p.  507,  ch.  53,  §  39. 
Donnally  v.  Hearndon,  41  W.  Va.  519, 
23  S.  E.  646,  647. 

6.  Directors'  Liability  for  Illegal  Dec- 

laration. 

If  the  board  of  directors  of  a  corpo- 
ration, when  it  is  insolvent,  declare  a 
dividend  of  net  profits,  the  directors 
concurring  in  the  act,  in  their  individ- 
ual capacity,  are  jointly  and  severally 
liable  to  the  corporation's  creditors  for 
the  amount  of  capital  stock  so  divided. 
Slaymaker  v.  Jaffray,  82  Va.  346,  4  S. 
E.  606.     See  Code  (1873),  ch.  57,  §  63. 

Although  this  provision  of  §  63  of 
ch.  57,  Code  of  1873,  making  the  di- 
rectors individually  liable  to  the  amount 
of  their  stockholding,  was  stricken  out 
of  the  statute  in  April,  1874  (acts,  1874, 
p.  182),  after  the  incorporation  of  this 
company,  the  debt  sued  on  was  con- 
tracted long  subsequent  to  the  enact- 
ment of  the  amendment  in  question, 
while  it  must  be  admitted  the  amend- 
ment was  of  general  application  to  all 
companies  in  the  state.  So  the  liabil- 
ity did  not  attach.  Slaymaker  v.  Jaf- 
fray, 82  Va.  346,  348,  4  S.   E.  606. 

The  question  of  the  alleged  insol- 
vency at  date  of  the  dividend  is  one 
of  fact,  and  the  insolvency  must  be  es- 
tablished by  proof.  In  case  at  bar  it 
was  not  proved.  Slaymaker  v,  Jaffray, 
82  Va.   346,   4   S.    E.   606. 

IV.  Voting  Privilege. 

See  the  titles  OFFICERS  AND 
AGENTS  OF  PRIVATE  CORPORA- 
TIONS, vol.  10,*  p.  560;  VOTING 
TRUST. 


V.  Assignment,  Transfer,  Sale, 
Loan,  Fledge,  etc. 

A.  VALIDITY   OF  ASSIGNMENT. 
By  Husband  to    Wife— As    against 

creditor  of  husband  garnisheeing  stock, 
his  assignment  to  his  wife,  endorsed 
upon  the  certificate,  and  reciting  that  it 
is  for  value  received,  was  held,  not  a 
valid  transfer  thereof  in  a  case  where 
the  evidence  shows  that  he  had  sub- 
scribed for  it,  that  it  always  stood  in 
his  name,  and  the  company's  books 
evinced  no  transfer  and  no  payment  of 
the  transfer  fee;  that  payment  of 
monthly  dues  was  always  by  his 
checks;  that  recently  before  the  gar- 
nishment he  had  presided  at  a  meeting 
of  the  stockholders  and  mentioned  n© 
assignment  or  proxy;  that  she  had  no 
separate  estate  and  never  laid  claim  to 
the  stock  before  filing  the  interpleader. 
Massey  v.  Yancey,  90  Va.  626,  19  S.  E- 
184. 

Passage  of  Title— See  the  West  Vir- 
ginia Code,  ch.  53,  §  .37,  quoted  in  Don- 
nally V.   Hearndon,  41   W.  Va.   519,  23 

5.  E.  646.  See  also,  Va.  Code,  18«T, 
§  1133,  cited  in  Downing  v.  Thompson, 
103  Va.  58,  48  S.  E.  506. 

Transfer  of  Bank  Stock. — See  the  ti- 
tle BANKS  AND  BANKING,  vol.  2, 
pp.  287,  et  seq.,  308,  309^331. 

Priority  as  to  Attachment — ^The  cer- 
tificate of  shares  of  stock  not  being 
negotiable,  an  attachment  of  such  stock 
takes  •  precedence  over  a  subsequent 
bona  fide  purchaser  thereof  without  no- 
tice. Shenandoah  Val.  R.  Co.  v.  Grif- 
fith, 76  Va.  9i:j;  Chesapeake,  etc.,  R- 
Co.  V.  Paine,  29  Gratt.  502;  Massey  r. 
Yancey.  90  Va.  626,  19  S.  E.  184.  See 
the  title  ATTACHMENT  AND  G.\R- 
NISHMENT.   vol.   2,  p.   107. 

B.  SALES  OF  STOCK. 

See  the  titles  CONTRACTS,  vol.  3, 
p.  307;  FRAUDS.  STATUTE  OF.  vol. 

6,  p.   528;   SALES,   ante,  p.   1. 

I  Damages  for  Breach  of  Contract* — 
j  Upon  a  contract  to  deliver  stock,  the 
I  damages   for   the   failure   to   deliver   it 
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is  the  value  of  the  stock  at  the  time  it 
ought  to  be  delivered,  with  interest 
from  that  date.  Orange,  etc.,  R.  Co. 
V.  Fulvey,  17  Gratt.  366;  Enders  v. 
Board  of  Public  Works,  1  Gratt.  364. 

In  Gray  v.  Kemp,  88  Va.  201,  16  S. 
E.  225,  the  defendant  had  sold  certain 
stock  to  the  plaintiff  at  an  agreed  price 
which  was  paid;  but  the  corporation 
denied  that  defendant  owned  the  stock. 
The  defendant  then  offered  to  refund, 
but  plaintiff  refused  to  accept  the 
money,  and  without  unreasonable  delay 
sued  for  damages  for  breach  of  con- 
tract. Held,  the  plaintiffs  were  enti- 
tled to  recover  the  value  of  the  stock, 
or  its  highest  price  in  market  at  any 
time  after  demand  and  refusal.  And 
see  the  titles  DAMAGES,  vol.  4,  p. 
185;  SALES,  ante,  p.  1. 

Sale  with  Guaranty  of  Dividends.^ — 
P,  purchased  from  G.  B.  and  P.  C.  B. 
66  shares  of  stock  in  an  ice  and  stor- 
age company  for  $7,500,  of  which  he 
paid  $6,000,  cash,  and  made  his  nonne- 
gotiable  note  for  $1,500  to  G.  B.,  with 
interest,  at  twelve  months,  with  right 
of  renewal  at  maturity  for  twelve 
months.  At  the  same  time  G.  B. 
and  P.  C.  B.  gave  P.  the  following 
written  warranty:  "We,  the  un- 
dersigned, P.  C.  Buffington  and  Gar- 
land Buffington.  of  Huntington,  West 
Va.,  in  consideration  of  the  sale  made 
this  day  of  sixty-six  (66)  shares  of  the 
stock  of  the  Huntington  Ice  and  Stor- 
age Co.  to  Barnard  Pratte,  of  Hunting- 
ton, West  Va.,  for  the  sum  of  seventy- 
five  hundred  dollars  ($7,500),  do  hereby 
guarantee  an  annual  net  dividend  of 
(20)  twenty  per  cent,  on  said  $7,500 
to  the  said  Pratte  for  the  term  of  two 
years  from  the  date  thereof.  But  this 
guaranty  is  subject  to  the  following 
conditions:  First,  that  this  said  fac- 
tory shall  be  operated  in  a  skillful, 
businesslike  manner;  and  second,  that 
this  said  guaranty  is  not  to  take  effect, 
in  case  this  said  factory  is  not  run, 
whether  from  accident  or  otherwise. 
And  the  said  guarantors  are  not  to  be 
held  responsible  for  any  delay  or  loss 


occasioned  by  breakage  on  account  of 
any  negligence  or  mismanagement  of 
the  said  factory."  G.  B.  assigned  the 
$1,500  note  to  P.  C.  B.,  who  assigned 
the  same  to  F.  B.  E.  for  the  benefit  of 
the  creditors  of  P.  C.  B.  F.  B.  E. 
brought  an  action  of  assumpsit  on  said 
note  against  the  maker  P.,  who  en- 
joined the  action,  setting  up  failure  of 
the  guaranty.  In  the  adjudication  of 
the  matters  in  the  chancery  cause,  held, 
that  indebtedness  of  the  company  ex- 
isting at  the  time  of  the  sale  of  the 
stock  for  running  expenses  prior  to 
that  time,  which  had  tq  be  paid  for 
subsequent  earnings,  was  properly 
chargeable  as  expenses.  So  the  differ- 
ence in  the  price  paid  for  teams  to  be 
used  in  the  line  of  their  business,  and 
the  amount  received  for  same  when 
sold,  within  the  two  years  of  the  guar- 
anty, being  a  loss,  was  properly  charge- 
able as  loss,  and  no  part  of  any  of  such 
items  could  be  considered,  to  affect  the 
guaranty.  Pratte  v.  Enslow,  46  W.  Va. 
527,    33    S.    E.    322. 

"It  is  true,  the  guaranty  is  for  'an 
annual  dividend  of  20  per  cent,  on  said 
$7,500  to  said  Pratte  for  two  years 
from  the  date  thereof;'  but,  under  the 
evidence,  it  matters  not  what  the  pay- 
ments made  to  Pratte  are  called— 
whether  'dividends'  or  'profits' — as  it 
is  clearly  shown  that  the  dividends  paid 
left  no  surplus  profits  in  the  treasury. 
All  the  profits  were  divided  at  the  time 
of  making  the  several  dividends." 
Pratte  v,  Enslow,  46  W.  Va.  527,  33  S. 
E.  322,  325. 

Effect  on  Liability  for  Unpaid  Sub- 
scriptions.— See  post,  "Effect  of  As- 
signment," VI,  D,  4,  d. 

Effect  on  Equitable  Defenses.— See 
post,  "Defenses,"  VI,  D,  5,  f. 

Effect  on  Property  Rights.— See 
ante,  "Definitions  and  Distinctions," 
I,  A. 

Usurious  Sales  and  Transfers  of 
Stock.— See  the  titles  BANKS  AND 
BANKING,  vol.  2,  pp.  307,  308;  US- 
URY. 
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Specific  Performances  o(.  Contract 
for  Stock.— See  the  title  SPECIFIC 
PERFORMANCE,  ante,  p.  473. 

C.  LOAN  OF  STOCK. 

Loan  of  Stock  or  Money.— An  ob- 
ligation read:  "I  have  this  day  Sept 
26,  1859,  borrowed  of  Mrs.  P.  five  thou- 
sand dollars,  in  stock  of  the  state  of 
Va.,  on  which  interest  is  payable  semi- 
annually; and  for  the  repayment  of 
the  same,  with  the  accruing  interest,  I 
bind  myself,  my  heirs,  etc.  Witness, 
etc.,  K."  The  stock  was  borrowed  to 
be  converted  into  money,  and  was  sold 
in  November  for  $4,755.  Held,  that  P. 
is  entitled  to  the  value  pf  the  stock  at 
the  time  Of  the  loan,  as  it  was  a  loan  of 
money,  not  of  a  specific  article.  Davis 
V,   Knight,  24   Gratt.   406. 

Damages  for  Failure  to  Return. — 
Where  the  loanee  of  stock  from  the 
board  of  public  works  did  not  return 
the  stock  at  the  time  agreed  upon,  but 
they  continued  to  pay  the  dividends 
thereon  up  to  the  1st  of  January,  1832, 
when  stock  sold  for  more  than  it  did 
at  the  time  when,  by  the  contract,  it 
was  to  have  been  returned,  it  was  held, 
under  the  circumstances  of  this  case, 
that  the  board  of  public  works  was  en- 
titled to  the  value  of  the  stock  at  the 
time  when  the  Dock  company  ceased 
to  pay  the  dividends,  with  interest 
thereon  from  that  date  till  paid.  En- 
ders  V.  Board  of  Public  Works,  1  Gratt 
364. 

D.  BEQUEST  OF  STOCK. 

See   the   title   WILLS. 

E.  GIFT  OF  STOCK. 

See  the  title  GIFTS,  vol.  6,  p.  714. 

F.  PLEDGE  OF  STOCK. 

See  the  title  PLEDGE  AND  COL- 
LATERAL SECURITY,  vol.  11,  p. 
272. 

VI.  Subscriptions  to  Stock. 

A.   REQUISITES   AND   VALIDITY 

OF  SUBSCRIPTIONS. 
1.  Formality  and  Necessity  for  Writing. 
Manner  of  Subscribing  in  General. — 
A  subscription  to  stock  may  be  valid 


though  not  formally  in  compliance 
with  the  statutory  provisions  for  tak- 
ing subscriptions.  Stuart  v.  Valley  R. 
Co.,  32   Gratt.   146. 

"When  an  intent  to  become  a  sub- 
scriber is  manifested,  the  courts  incline, 
w'thout  particular  reference  to  formal- 
ity, to  hold  that  the  contract  of  sub- 
scription exists.  It  is,  as  in  the  case  of 
other  contracts,  very  much  a  question 
of  intent.  Formal  rules  are,  for  the 
most  part,  disregarded.  And  in  gen- 
eral a  contract  of  subscription  may  be 
made  in  any  way  in  which  other  con- 
tracts are  made.  Any  agreement  by 
which  a  person  shows  an  intention  to 
become  a  stockholder  is  sufficient  to 
bind  both  him  and  the  corporation." 
Greenbrier  Industrial  Exposition  v. 
Ocheltree,  44  W.  Va.  626,  30  S.  E.  78. 

Making  in  Book  Kept  for  Purpose 
Not  Essential.— To  make  a  subscrip- 
tion to  the  stock  of  a  contemplated 
railroad  company,  it  is  not  necessary 
that  the  subscription  shall  be  made 
upon  the  books  of  subscription  opened 
by  the  commissioners  named  in  the 
charter;  and  a  subscription  paper,  by 
which  the  signers  bind  themselves  to 
pay  for  the  shares  of  stock  in  said  com- 
pany opposite  to  their  names,  is  com- 
petent evidence  against  a  subscriber  of 
the  paper;  the  plaintiff  company  stat- 
ing that  it  intended  to  show  that  the 
amount  so  subscribed  was  duly  entered 
on  the  stock  list  and  stock  ledger  of 
the  company.  Stuart  v.  Valley  R.  Co., 
32  Gratt.   146. 

Payments  Deferred  beyond  a  Year — 
Enrollment  as  Stockholder  by  Com- 
pany.— If  a  person  verbally  agrees  to 
take  stock  in  a  joint  stock  company  to 
be  paid  for  in  installments  covering  a 
period  of  more  than  one  year,  and  the 
company  accepts  him  as  a  stockholder, 
and  enters  his  name  on  the  roll  of  its 
stockholders,  this  is  sufficient  to  bind 
him  on  his  contract  of  subscription. 
Such  action  on  the  part  of  the  com- 
pany is  all  that  it  is  required  to  do,  or 
can  do,  to  clothe  the  party  with  the 
character  of  a  stockholder,  and  all  that 
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is  necessary  to  be  done  for  that  pur- 
pose. Reed  v.  Gold,  102  Va.  37,  45 
S.  E.  868. 

Must  Be  in  Subscriber's  Handwriting 
to  Constitute  Written  Contract.— The 
fact  that  defendants'  names  appear  on 
the  books  of  the  company,  if  not  in 
their  handwriting,  is  no  proof  of  a 
written  contract  to  take  stock  and  the 
statute  of  limitation  to  the  suit  on  a 
verbal  contract  is  a  good  defense,  after 
the  lapse  of  three  years.  Liberty  Sav- 
ings Bank  v,  Otterview  Land  Co.,  96 
Va.  352,  31  S,  E.  511. 

Subscription  by  Agent. — In  the  case 
here,  held,  that  the  evidence  suffi- 
ciently identifies  certain  books  intro- 
duced by  plaintiff  as  books  of  the  cor- 
poration; that  those  books  are  admis- 
sible as  evidence  in  the  action  against 
the  deceased's  estate;  and  that  they, 
with  the  other  testimony,  afford  satis- 
factory*, proof  that  the  deceased  was  a 
stockholder,  her  subscription  having 
been  made  in  her  lifetime  by  her  au- 
thorized agent.  Lewis  v.  Glenn,  84  Va. 
947,  6  S.  E.  866. 

%,  Mutuality  of  Obligation  Essential, 
a.  Sutus  of  Stock  Subscriptions  Made 
before  Incorporation. 

An  agreement  to  subscribe  for  shares 
in  a  corporation  to  be  organized  in  fu- 
ture is  a  mere  offer  which  may  be 
withdrawn  at  any  time  before  the  cor- 
poration comes  into  existence  and  ac- 
cepts the  offer.  Stuart  v.  Valley  R.  Co., 
32  Gratt.  146;  Lewis  v.  Glenn,  84  Va. 
947,  6  S.   E.  866. 

Subscriptions  to  stock  in  a  proposed 
company  are  in  the  nature  of  a  contin- 
uing offer  to  the  proposed  .company, 
which,  upon  acceptance  by  it  after  its 
formation,  become,  as  to  each  sub- 
scriber, a  contract  between  him  and  the 
corporation  after  it  comes  into  exist- 
ence. Newberry  Land  Co.  v.  New- 
berry, 95  Va.  Ill,  117,  27  S.  E.  897. 
See  Kimmins  v.  Wilson,  8  W.  Va.  584. 

And  a  subscription  to  shares  in  a 
railroad  company,  made  on  a  subscrip- 
tion paper,  and  not  on  the  books  of  the 


commissioners  named  by  the  charter, 
does  not  of  itself,  without  the  accept- 
ance by  the  company,  constitute  a  sub- 
scription contract.  Stuart  v.  Valley  R. 
Co.,  32  Gratt.  146. 

Whether  there  was  a  contract  or  not 
depends  on  its  acceptance  and  the  con- 
duct of  the  parties.  Stuart  v.  Valley 
R.   Co.,  32   Gratt.   146. 

In  West  Virginia  it  is  held,  that  a 
person  who  signs  and  acknowledges  an 
agreement  under  §  6,  ch.  54,  Code,  for 
the  formation  of  a  corporation  becomes 
a  subscriber  for  stock,  and  is  bound  to 
pay  for  it  when  the  company  after- 
wards becomes  incorporated  and  or- 
ganized. But  one  who  signs,  but  does 
not  acknowledge,  such  agreement,  does 
not  become  a  stockholder,  and  is  not 
bound  for  the  subscription  therein 
made,  unless  he  in  some  way  acknowl- 
edge the  existence  of  the  corporation. 
And  if  such  agreement  be  not  acknowl- 
edged at  all  prior  to  the  issue  of  the 
certificate  of  incorporation,  the  com- 
pany does  not  obtain  corporate  exist- 
ence as  to  those  who  by  such  prelim- 
inary agreement  subscribe  stock,  and 
they  are  not  compelled  to  pay  such 
subscription.  Greenbrier  Industrial 
Exposition  v.  Rodes,  37  W.  Va.  738, 
17  S.  E.  305;  Greenbrier  Industrial  Ex- 
position V.  Ocheltree,  44  W.  Va.  626,  30 
S.  E.  78;  Greenbrier  Industrial  Expo- 
sition V.  Squires,  40  W.  Va.  307,  21  S. 
E.  1015. 

"The  statute  itself,  which  provides 
the  mode  of  incorporation,  authorizes 
one  to  subscribe  stock  by  signing  the 
agreement  of  incorporation  before  the 
birth  of  the  corporation,  and  certainly 
validates  and  makes  such  subscription 
have  legal  force  by  anticipation  of  the 
subsequent  legal  existence  of  the  cor- 
poration. It  makes  the  corporation,  as 
to  this  point,  existent."  Greenbrier  In- 
dustrial Exposition  v.  Rodes,  37  W.  Va. 
738,  17  S.  E.  305,  306.    ' 

Though  one  sign  such  preliminary 
agreement  for  the  proposed  incorpora- 
tion, he  may  withdraw  before  the  com- 
pany  has    come    into    corporate    exist- 
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ence,  as  such  a  subscription  is  not  a 
mutual  contract  between  the  subscrib- 
ers. Greenbrier  Industrial  Exposition 
V.  Rodes,  37  W.  Va.  738,  17  S.  E.  305, 
306;  Greenbrier  Industrial  Exposition 
V.  Squires,  40  W.  Va.  307,  21  S.  E. 
1015,    1017. 

"  'In  respect  to  the  time  when  the 
contract  of  subscription  is  deemed  to 
be  complete,  a  distinction  exists  be- 
tween cases  where  the  proposition  for 
the  subscription  comes  from  the  com- 
pany to  the  subscriber,  and  where  it 
comes  from  the  subscriber  to  the  com- 
pany. In  the  former  case  a  proposi- 
tion by  or  on  behalf  of  the  company, 
and  an  assent  thereto  by  the  subscriber, 
render  the  contract  complete.*  1 
Thomp.  Corp.,  §  1179."  Greenbrier  In- 
dustrial Exposition  v.  Ocheltree,  44  W. 
Va.  626,  30  S.  E.  78. 

Variance  of  Certificate  from ,  Prelim- 
inary Agreement — Effect. — See  post, 
"Release  of  Subscription,"  VI,  D,  5, 
f,  (5). 

b.  Subscription  or  Agreement  to  Sub- 
scribe. 

As  Question  for  Jury. — Where  an  al- 
leged subscriber  to  an  increase  of  cor- 
porate stock  defended  an  action  upon 
the  subscription,  upon  the  ground  that 
the  writing  signed  by  him  was  a  mere 
preliminary  agreement  to  become  a 
member  of  a  corporation  to  be  formed, 
and  that  he  did  not  know  that  the  char- 
ter had  already  been  granted  and  the 
corporation  organized,  but  where  the 
evidence  showed  that  the  agent  ob- 
taining his  signature  was  properly  au- 
thorized to  sell  the  additional  stock, 
and  that  such  agent  stated  that  the 
board  of  directors  had  voted  to  increase 
the  stock  and  had  authorized  him  to 
sell  it,  which  was  not  denied  by  de- 
fendant, and  where  the  organization 
of  the  corporation  had  taken  place  four 
months  previously;  it  was  held,  that 
whether  the  defendant  knew  or  did  not 
know  of  the  existence  of  the  corpora- 
tion was  a  question  purely  for  the  jury. 
There   was   evidence   tending  to   show 


such  knowledge,  and  the  writing  so  ob- 
tained was  competent  evidence  to  show 
an  actual  subscription.  Greenbrier  In- 
dustrial Exposition  v.  Ocheltree,  44  VV. 
Va.  626,  30  S.  E.  78. 

"The  paper  signed  by  appellant, 
while  it  purports  to  be  an  agreement 
of  the  parties  signing  it  to  become  a 
corporation  by  the  name  of  the  Green- 
brier Industrial  Exposition,  fot  the  pur- 
poses therein  stated,  is  the  paper  upon 
which  all  subscriptions  of  stock  were 
subscribed  after  the  organization  of  the 
corporation  and  the  increase  of  the  cap- 
ital stock.  And,  while  the  paper  alone 
would  perhaps  not  be  sufficient  to  bind 
him  to  his  subscription,  the  explana- 
tion which  he  received  from  Echols  in 
relation  to  what  he  was  doing,  and  the 
purposes  for  which  the  subscription 
was  being  taken,  which  explanation  is 
undisputed  by  him,  is  sufficient  to  make 
it  clearly  a  question  for  the  ju^  as  to 
whether  appellant  was  not  in  good 
faith  subscribing  to  the  capital  stock 
of  an  organized  and  active  corporation. 
Appellant  cites  the  case  of  Greenbrier 
Industrial  Exposition  v.  Rodes,  37  W. 
Va.  738,  syl.  (point  4),  17  S.  E.  305,  as 
to  the  fundamental  variance  in  the  pa- 
per signed  (which  paper  is  the  same 
in  that  case  and  this)  and  the  certifi- 
cate of  incorporation;  but  the  record 
shows  that  Rodes  had  signed  it  before 
the  organization  of  the  company,  did 
not  acknowledge  it,  and  took  no  part 
in  its  organization,  and  did  not  in  any 
way  recognize  it  afterwards,  and  never 
completed  his  subscription  (Greenbrier 
Industrial  Exposition  v.  Rodes,  37  W. 
Va.  748,  17  S.  E.  305),  while  the  sub- 
scription by  appellant,  if  such  it  is,  was 
four  months  after  the  organization  of 
the  corporation,  and  in  purchase  of  its 
stock,  which  was  on  sale  on  the  mar- 
ket. Greenbrier  Industrial  Exposition 
V.  Ocheltree,  44  W.  Va.  626,  30  S.  E.  78. 

c.    Ratification    of    Subscription    Con- 
tract. 
See  post,  "Waiver  of  Release,"  VI,  D, 
5,  f,   (5),   (c). 


Stock  and  Stockholders 


807 


d«  Conditional  Subscriptions. 

See  post,  "Necessity  for  Payment  of 
Certain  Amount,"  VI,  A,  3;  "De- 
fenses," VI,  D,  5,  f. 

Parol  evidence  is  inadmissible  to 
vary  a  written  contract  of  subscription 
by  adding  thereto  conditions,  not  set 
forth  on  the  subscription  paper.  Little 
Kanawha  Nav.  Co.  v.  Rice,  9  W.  Va. 
636. 

3.  Necessity  for   Payment  of   Certain 

Amount. 
Although  §  26  says  that  "no  stock 
shall  be  regarded  as  taken,  or  the  per- 
son subscribing  therefor  considered  en- 
titled to  the  same,  until  the  first  in- 
stallment is  paid  thereon,"  in  Pitts- 
burg, etc.,  R.  Co.  V,  Applegate,  21  W. 
Va.  172,  syl.  (point  3),  it  is  held,  that 
"a  subscriber  to  the  stock  of  a  corpo- 
ration can  not  escape  his  liability  to 
pay  his  subscription  on  the  ground  that 
he  did  not  pay  the  sum  required  to  be 
paid  by  the  statute  at  the  time  he  sub- 
scribed." Greenbrier  Industrial  Expo- 
sition V.  Ocheltree,  44  W.  Va.  626,  30 
S.  E.  78.  And  sec  Stuart  v.  Valley  R. 
Co.,   32   Gratt.   146. 

4.  ££Pect  of  Fraud  and  Misrepresenta- 

tion. 
See     generally,     the    title     FRAUD 
AND  DECEIT,  vol.  6,  p.  448. 

a.  Ground  for  Rescission  and  Recov- 
ery of  Price  and  Avoids  Contract. 
General  Rule  Stated. — Where  one  is 
fraudulently  induced  by  an  agent  or 
promoter  of  a  corporation  to  subscribe 
to  its  capital  stock  he  may  repudiate 
the  contract  at  his  discretion.  Virginia 
Land  Co.  v.  Haupt,  90  Va.  533,  19  S. 
E.  168,  44  Am.  St.  Rep.  939;  Crump  v. 
United  States  Mining  Co.,  7  Gratt.  352, 
56  Am.  Dec.  116;  Bosher  v.  Richmond, 
etc.,  Land  Co.,  89  Va.  435,  16  S.  E.  360, 
37  Am.  St.  Rep.  879;  Owens  v.  Boyd 
Land  Co.,  95  Va.  560,  28  S.  E.  950;  Mc- 
Clanahan  v.  Ivanhoe  Land,  etc.,  Co., 
96  Va.  124,  30  S.  E.  450;  West  End 
Real  Estate  Co.  v.  Claiborne,  97  Va. 
734,  34  S.  E.  900;  West  End  Real  Es- 
tate Co.  V.  Nash,  51  W.  Va.  341,  344, 


41  S.  E.  182;  Lewis  v.  Berryville  Land, 
etc.,  Co.,  90  Va.  693,  19  S.  E.  781;  Mar- 
tin V.  South  Salem  Land  Co.,  94  Va. 
28,  26  S.   E.  591. 

A  person  who  has  been  induced  to 
become  a  subscriber  to  the  stock  of 
a  company  through  the  fraud  of  the 
company  and  its  misrepresentation  of 
material  facts,  may,  on  discovery  of 
the  fraud  and  misrepresentation,  have 
his  contract  of  subscription  rescinded, 
and  recover  back  the  purchase  money 
paid,  with  interest  thereon,  although  he 
may  have  paid  a  third  party  a  premium 
or  bonus  to  get  the  stock.  McClanahan 
V.  Ivanhoe  Land  Co.,  96  Va.  124,  30  S. 
E.  450. 

In  written  proposals  for  a  sale  of 
stock  in  a  mining  company,  if  the  rep- 
resentations contained  therein  are  false 
as  to  any  material  fact,  by  which  the 
purchasers  have  been  misled  to  their 
injury,  and  in  which  they  are  presumed 
to  have  trusted  to  the  vendors,  then  the 
contract  founded  on  such  representa- 
tions is  void;  whether  the  vendors  knew 
the  representations  to  be  false  at  the 
time  they  were  made,  or  not;  and 
whether  made  with  a  fraudulent  in- 
tent or  not.  Crump  v.  United  States 
Mining  Co.,  7  Gratt.  352,  56  Am.  D^c. 
116. 

And  such  fraud  is  a  good  defense  to 
an  action  by  the  company  on  the  sub- 
scription unless  the  contract  has  been 
subsequently  ratified  by  the  subscriber. 
West  End  Real  Estate  Co.  v.  Claiborne, 
97  Va.  734,  34  S.  E.  900;  West  End 
Real  Estate  Co.  v.  Nash,  51  W.  Va. 
341,  41  S.  E.  182;  Crump  v.  United 
States  Mining  Co.,  7  Gratt.  352,  56  Am. 
Dec.  116.  See  the  title  FRAUD  AND 
DECEIT,  vol.  6,  p.  489. 

Voidable,  Not  Void.— But  such  con- 
tracts to  purchase  stock,  induced  by 
fraudulent  representation,  are  not  void, 
but  only  voidable  at  the  purchaser's  op- 
tion. Weisiger  v.  Richmond  Ice,  etc., 
Co.,  90  Va.  795,  20  S.  E.  361;  Wilson  v. 
Hundley,  96  Va.  96,  30  S.  E.  492;  Mar- 
tin V.  South  Salem  Land  Co.,  94  Va. 
28,  26  S.  E.  591. 
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At  any  time  before  other  equities 
have  intervened.  Bosher  v,  Richmond, 
etc.,  Land  Co.,  89  Va.  455,  460,  16  S. 
E.  360,  37  Am.  St.  Rep.  879. 

It  is  binding  upon  him  until  re- 
scinded, and  if,  before  the  exercise  of 
the  option  to  rescind,  innocent  third 
parties  have,  in  reliance  on  the  fraud- 
ulent contract,  acquired  rights  which 
would  be  prejudiced  by  its  rescission, 
they  may  generally  have  it  enforced  for 
their  benefit,  although  the  party  by 
whose  fraud  it  was  procured  could  not 
do  so.  Martin  v.  South  Salem  Land 
Co.,  94  Va.  28,  26  S.  E.  591. 

••promissory  Representations." — Mere 
statements  of  true  intention,  or  opin- 
ions, upon  which  the  subscriber  has 
no  right  to  rely,  are  not  such  fraudulent 
representations  as  entitle  him  to  a  re- 
scission of  the  contract  of  subscription. 
Anderson  v.  Creston  Land  Co.,  96  Va. 
257,  31  S.  E.  82;  Wilson  v.  Hundley, 
96  Va.  96,  30  S.  E.  492;  Owens  v.  Boyd 
Land  Co.,  95  Va.  560,  28  S.  E.  950. 
Sec  the  title  FRAUD  AND  DECEIT, 
vol.  6,  p.  457. 

Statements  of  Facts  Not  Opinion. — 
Sec  the  title  FRAUD  AND  DECEIT, 
vol.  6,   p.  458. 

Suppression  of  Truth — Effect  upon 
Contract.— See  the  title  FRAUD  AND 
DECEIT,  vol.  6,  pp.  460,  461. 

Representations  True — Subsequent 
Failure  of  Mine. — If  the  representations 
contained  in  written  proposals  of  sale 
of  stock  be  in  all  material  respects  true, 
and  no  fact  within  the  knowledge  of 
the  vendors  materially  affecting  the 
value  of  the  thing  sold,  was  suppressed 
to  the  injury  of  the  purchasers,  the  sub- 
sequent failure  of  the  mine  in  value 
and  productiveness,  does  not  impair  the 
right  of  the  vendors  to  enforce  the 
contract.  Crump  v.  United  States 
Mining  Co.,  7  Gratt.  352,  353,  56  Am. 
Dec.  116,  quoted  in  Bank  v.  Belington 
Coal,  etc.,  Co.,  51  W.  Va.  60,  79,  41  S. 
E.  390. 

Subsequent  Fraud  Unavailable.— A 
false  representation  made  in  behalf  of 
the  corporation  after  a  subscription  to 


its  stock  was  made,  can  not  be  availed 
of  as  a  defense  to  the  enforcement  of 
such  subscription,  either  as  invalidating 
the  subscription  previously  made,  or 
on  the  ground  that  the  subscriber  was 
thereby  induced  to  pay  an  assessment 
made  against  him,  as  such  payment 
could  not  affect  any  existing  right  to 
avoid  the  subscription.  Reed  v.  Gold, 
102  Va.  37,  45  S.  E.  868. 

Right  to  Rely.— "If,  as  was  said  in 
Bosher  v.  Richmond,  etc..  Land  Co., 
89  Va.  455,  16  S.  E.  360,  the  represen- 
tations are  made  by  promoters,  or  by  a 
prospectus,  the  innocent  subscriber 
may  rely  upon  them  without  investiga- 
tion." Weisiger  v.  Richmond  Ice,  etc, 
Co.,  90  Va.  795,  797,  20  S.  E.  361.  See 
the  title  FRAUD  AND  DECEIT,  vol. 
6,  p.  468. 

Rescission  Sole  Remedy  against  Cor. 
poration. — Although  the  general  rule 
with  respect  to  contracts  which  pertain 
to  goods  and  chattels  is  that  a  de- 
frauded party  may  elect  to  retain  what 
he  has  received  and  recover  the  dam- 
ages he  has  sustained  by  reason  of  the 
fraud,  this  rule  has  no  application  to 
subscriptions  to  stock  in  a  joint  stock 
company.  A  person  who  has  been  in- 
duced by  the  fraudulent  representations 
of  an  agent  of  a  company  to  take  shares 
in  it,  can  not,  after  he  discovers  the 
fraud,  elect  to  retain  the  shares  and 
sue  the  company  for  damages.  His 
subscription  is  not  only  an  undertaking 
to  the  company,  but  to  all  other  sub- 
scribers. His  contract  of  subscription 
binds  him  to  contribute  ratably  to  the 
payment  of  the  company's  debts  and 
liabilities,  whereas  if  such  action  were 
allowed,  it  would  throw  the  burden  of 
the  payment  of  the  debts  and  liabilities 
on  the  other  shareholders,  w^ho  are  as 
innocent  of  the  fraud  as  he.  Wilson 
V.  Hundley,  96  Va.  96,  30  S.  E.  492. 

And  if  a  shareholder  in  a  joint  stock 
company  is  debarred  from  a  rescission 
of  his  contract  by  the  insolvency  of  the 
company,  or  any  other  cause,  he  is 
without  remedy  against  the  company, 
and   is   left   to   his   action   against  the 
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agent  who,  by  his  fraudulent  represen- 
tations, induced  him  to  subscribe  for 
the  stock.  Wilson  v.  Hundley,  96  Va. 
96,  30  S.  E.  492. 

b.  Representation  as  to  Proposed  Cap- 

ital 
A  representation  that  a  company  is  to 
have  a  given  capital  is  not  untrue  if  its 
charter  allows  that  amount,  and  a  rep- 
resentation made  after  the  contract  is 
completed  can  not  defeat  the  obligation 
of  the  contract.  Reed  v.  Gold,  102  Va^ 
37,  45  S.  E.  868. 

c.  Other  Fictitious  and  Colorable  Sub- 

scriptions. 

Fictitious  or  colorable  subscriptions 
to  stock,  made  and  used  with  intent  to 
induce  others  to  subscribe,  with  the 
secret  understanding  that  no  liability 
shall  attach  to  the  subscribers,  or  that 
they  shall  be  allowed  to  withdraw,  are 
as  binding  on  the  subscribers  as  if  orig- 
inally made  in  good  faith,  and  the  ex- 
istence of  such  subscriptions  does  not 
operate  as  a  release  of  bona  fide  sub- 
scribers. Wilson  V,  Hundley,  96  Va. 
96,  97,  30  S.  E.  492.  See  West  End 
Real  Estate  Co.  v,  Claiborne,  97  Va. 
734,  34  S.  E.  900. 

And  the  fact  that  the  corporation 
subsequently  allows  the  withdrawal  of 
such  subscriptions  by  the  makers,  is 
not  such  a  fraud  as  would  permit  other 
subscribers  to  disaffirm  their  subscrip- 
tions. Wilson  v.  Hundley,  96  Va.  96, 
30  S.  E.  492. 

d.  Promoters'  Profits. 

A  person,  who  was  induced  \o  sub- 
scribe to  a  proposed  company,  being 
organized  for  the  purpose  of  purchasing 
and  selling  a  certain  tract  of  land,  by 
representations  in  a  prospectus  issued 
by  the  promoters  of  such  company, 
who  have  an  option  on  such  land,  but 
conceal  the  fact  from  such  subscriber, 
and  who  afterwards  have  the  same 
conveyed  to  the  company  of  which 
they  become  the  directors  and  officers 
reserving  to  themselves  secretly  a  pro- 
moter's fund  of  $30,000  as  part  of  the 
price  of  such  land,  is  not  bound  by  his 


subscription  unless  he  confirms  the 
same  after  he  learns  of  the  existence 
of  such  promoter's  fund.  West  End 
Real  Estate  Co.  v.  Nash,  51  W.  Va. 
341,  41  S.  E.  182;  West  End  Real  Es- 
tate Co.  V.  Claiborne,  97  Va.  734,  34  S. 
E.  900;  Virginia  Land  Co.  v.  Haupt,  90 
Va.  533,  19  S.  E.  168;  Bosher  v.  Rich- 
mond, etc..  Land  Co.,  89  Va.  455,  16  S. 
E.  360. 

Such  subsequent  confirmation  to  be 
binding  on  the  subscriber  must  be  a 
deliberate  act  with  full  knowledge  of 
the  fraudulent  concealment  and  of  the 
rights  intended  to  be  waived.  West 
End  Real  Estate  Co.  v,  Nash,  51  W. 
Va.  341,  342,  41  S.  E.  182;  West  End 
Real  Estate  Co.  v,  Claiborne,  97  Va. 
734,  34  S.  E.  900. 

And  where  the  subscriber  seeking  to 
be  released  from  his  subscription  on 
the  ground  of  promoters*  secret  profits, 
did  not  attend  any  meeting  of  the 
stockholders,  although  he  gave  a  power 
of  attorney  to  one  of  the  promoters  to 
act  for  him  at  the  initial  meeting,  he 
did  nothing  to  ratify  his  stock  sub- 
scription after  the  charter  was  ob- 
tained, and  the  act  of  the  attorney  in 
fact,  so  far  as  he  intended,  if  he  did 
so,  to  act  for  the  subscriber  at  the 
charter  meeting  of  the  stockholders, 
must  be  regarded  as  a  continuous  fraud, 
rather  than  a  ratification  or  condone- 
ment  thereof.  West  End  Real  Estate 
Co.  V,  Nash,  51  W.  Va.  341,  41  S.  E. 
182;  Va.  Land  Co.  v.  Haupt,  90  Va.  533, 
19  S.  E.  168.  See  Martin  v.  South  Salem 
Land  Co.,  94  Va.  28,  53,  26  S.  E.  591. 
And  see  the  title  CORPORATIONS, 
vol.  3,  p.  532. 

e.  Waiver  and  Ratification. 

See  ante,  "Promoters'  Profits,"  VL 
A,  4,  d. 

Where  rights  of  creditors  are  con- 
cerned, the  subscriber  must  use  reason- 
able care  and  vigilance  in  discovering 
fraud,  and  upon  its  discovery  must 
promptly  repudiate  the  purchase.  If, 
after  discovering  it,  he  does  any  act  in- 
consistent with  such  disaffirmance,   he 
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will  be  held  to  have  waived  the  fraud. 
Weisiger  v,  Richmond  Ice,  etc.,  Co.,  90 
Va.  795,  20  S.  E.  361;  Wilson  v.  Hund- 
ley, 96  Va.  96,  30  S.  E.  492. 

The  capital  stock  of  a  joint  stock 
company  is  the  basis  of  its  credit,  and 
every  one  who  deals  with  it  has  the 
right  to  assume  that  the  stock  has  been 
paid  in  full  in  money,  or  its  equivalent. 
As  against  creditors  of  the  company, 
its  stockholders  can  not  have  their  sub- 
scriptions rescinded  on  the  ground  of 
fraud  and  misrepresentations  in  the 
procurement  thereof,  unless  proceed- 
ings for  that  purpose  are  commenced 
not  only  as  soon  as  the  fraud  or  mis- 
representation is  discovered,  but  as 
soon  as  the  same,  by  the  exercise  of 
due  diligence,  might  have  been  dis- 
covered. The  stockholder  must  be  dil- 
igent in  discovering  the  fraud,  and 
prompt  in  repudiating  his  contract  after 
it  is  discovered.  Martin  v.  South  Salem 
Land  Co.,  94  Va.  28,  26  S.  E.  591;  Wil- 
son V,  Hundley,  96  Va.  96,  30  S.  E.  492. 

And  where  a  party  has  the  means  of 
knowledge  or  discovery  in  his  power, 
he  will  be  deemed  to  know  all  that  with 
ordinary  care  and  diligence  he  might 
have  obtained  knowledge  of.  Martin 
V,  South  Salem  Land  Co.,  94  Va.  28,  52, 
26  S.  E.  591. 

The  books  and  papers  of  the  com- 
pany are  open  to  the  inspection  of  its 
stockholders,  and  if  these  disclose  the 
fraud  or  misrepresentation  complained 
of,  proceedings  to  rescind  the  contract 
of  subscription  for  such  fraud  or  mis- 
representation must  be  commenced  as 
soon  as  the  stockholder  has  had  a  rea- 
sonable opportunity  of  ascertaining 
what  the  books  and  papers  would  dis- 
close. He  can  not  wait  until  after  the 
insolvency  of  the  company  to  elect  to 
rescind.  In  the  case  at  bar  the  suit  to 
rescind  the  contract  was  not  brought 
until  after  the  insolvency  of  the  com- 
pany, and  the  lapse  of  more  than  two 
years  after  the  subscriptions  were 
made,  and  is  therefore  too  late.  Martin 
V.  South  Salem  Land  Co.,  94  Va.  28,  26 
S.  E.  591. 


"There  are  some  expressions  in  the 
opinions  of  this  court  in  Bosher  v. 
Richmond,  etc.,  Land  Co.,  89  Va.  455, 
16  S.  E.  360;  Virginia  Land  Co.  v. 
Haupt,  90  Va.  533,  19  S.  E.  168;  and 
Weisiger  v.  Richmond  Ice,  etc.,  Co.,  90 
Va.  795,  20  S.  E.  361,  which  counsel  in- 
sist are  in  conflict  with  the  doctrine 
just  stated.  We  are  not  satisfied  that 
the  judges  delivering  those  opinions  in- 
tended to  state  the  rule  upon  the  sub- 
ject differently  from  what  we  have 
stated  it  to  be.  Those  were  cases  be- 
tween the  company  and  its  stock- 
holders, to  which  the  creditors  were 
not  parties,  and  in  which  their  rigrhts 
were  not  involved.  No  expression  of 
opinion  upon  the  subject  was  therefore 
necessary,  and  being  mere  obiter  we 
would  feel  at  liberty,  even  if  it  were 
clear  that  they  bore  the  construction 
contended  for,  to  follow  that  rule  upon 
the  subject  which,  in  our  opinion,  is 
more  in  consonance  with  reason  and 
justice,  and  which  is  supported  by  the 
weight  of  authority."  Martin  v.  South 
Salem  Land  Co.,  94  Va.  28,  53,  26  S. 
E.  591. 

And  where  the  bill  admits  that  after 
the  complainants  discovered  the  fraud 
by  which  they  were  induced  to  sub- 
scribe for  the  shares  in  question,  they 
"allowed  the  matter  to  proceed"  (or,  in 
other  words,  they  waived  the  fraud, 
and  elected  to  remain  in  the  company), 
upon  being  told,  when  an  explanation 
was  demanded,  that  a  large  dividend 
would  soon  be  declared;  and  although 
they  afterward  unsuccessfully  demanded 
a  dividend,  and  although  the  condition 
of  the  company  was  shown  in  a  less 
favorable  light  by  each  successive 
statement  that  was  subsequently  made, 
one  of  which,  at  least,  was  furnished 
not  later  than  March  9,  1891,  yet  it  was 
not  until  some  time  in  the  ensuing  Sep- 
tember, and  after  the  company  had  be- 
come "hopelessly  insolvent,"  that  the 
bill  was  filed,  and  in  the  meantime 
rights  of  creditors  had  intervened,  the 
application  to  rescind  the  contract  in 
question    was    consequently    too     late. 
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Weisiger  v.  Richmond  Ice,  etc.,  Co.,  90 
Va.  795,  798,  20  S.  E.  361;  Barnett  v. 
Barnett,  83  Va.  504,  510,  2  S.  E.  733. 

Further  Incidents  of  Same  Fraud.— 
See  the  title  FRAUD  AND  DECEIT, 
vol.  6,  p.  487. 

Time  Runs  from  Discovery  of  Fraud. 
—See  the  title  FRAUD  AND  DE- 
CEIT, vol.  6,  p.  485. 

Burden  of  Proof. — Corporation  has 
the  burden  of  proof  in  asserting  that 
the  subscriber  had  notice  and  was 
guilty  of  laches.  Virginia  Land  Co.  v. 
Haupt,  90  Va.  533,  19  S.  E.  168. 

i.  Suits  for  Rescission  and  Cancellation. 
<1)   Equity  Jurisdiction. 

Equity  has  jurisdiction  where  the  re- 
lief asked  for  involves  accounts,  com- 
missioners, questions  of  fraud,  and  can- 
cellation of  subscription  to  stock  of  a 
corporation.  Carey  v.  Coffee-Stemming 
Mach.  Co.,  1  Va.  Dec.  863,  867. 

<2)  Multifariousness. 

A  bill  against  a  corporation  and  its 
•directors  alleged  fraud  in  obtaining  the 
stock  subscriptions  of  the  plaintiffs,  and 
failure  to  comply  with  the  corporate 
.  charter,  stated  that  plaintiffs'  stock  had 
been  issued  to  them  and  fully  paid  for, 
and  asked  a  return  of  money  so  paid. 
Held,  that  the  bill  was  not  demurrable 
on  the  ground  that  plaintiffs  sued  as 
stockholders  and  not  as  stockholders 
at  the  same  time.  Carey  v.  Coffee- 
Stemming  Mach.  Co.,  1  Va.  Dec.  863, 
867.  See  the  title  MULTIFARIOUS- 
NESS, vol.  10,  p.  134. 

Where  a  large  number  of  persons 
have  been  fraudulently  induced  to  be- 
come subscribers  to  a  company  by  iden- 
tical representations,  they  may  unite  in 
one  bill,  praying  the  cancellation  of 
their  subscriptions  and  make  the  of- 
fending company,  and  its  officers  and 
agents,  through  whom  the  fraudulent 
representations  were  made,  defendants. 
(Bosher  v.  Richmond,  etc.,  Land  Co., 
«9  Va.  455,  16  S.  E.  360).  But  creditors 
of  the  company  can  not  be  united  in  the 
same  suit.  Their  rights  and  interests 
are  not  only  diverse,  but  wholly  antag- 


onistic to  those  of  the  stockholders. 
There  is  an  "irrepressible  conflict"  be- 
tween the  two  classes,  and  if  united 
in  the  same  bill,  it  will  be  multifarious 
for  misjoinder  of  complainants.  Brown 
V.  Bedford  City  Land,  etc..  Co.,  91  Va. 
31,  20  S.  E.  968;  Bosher  v.  Richmond, 
etc..  Land  Co.,  89  Va.  455,  16  S.  E.  360. 
distinguished.  And  see  Rade*-  v.  Bris- 
tol Land  Co.,  94  Va.  766,  27  S.  E.  590. 
following  the  Bosher  case. 

Such  suit  may  be  for  the  benefit  of 
themselves  and  others  similarly  de- 
ceived. Bosher  v.  Richmond,  etc., 
Land  Co.,  89  Va.  455,  16  S.  E.  360. 

"A  court  of  equity  in  these  actions 
will  give  complete  relief  by  decreeing 
that  the  directors  guilty  of  the  fraud 
shall  refund  to  the  subscriber  payments 
made  by  him  before  discovery  of  the 
fraud.  This  relief  dispenses  with  an 
action  at  law  for  damages  for  deceit, 
and,  when  sought  for  in  the  bill  in 
equity,  the  guilty  directors  must  be 
made  parties;  and  the  bill  is  not  multi- 
farious by  reason  of  its  blending  pray- 
ers for  these  various  kinds  of  relief." 
Bosher  v.  Richmond,  etc..  Land  Co., 
89  Va,  455,  462,  16  S.  E.  360. 

Alternative  Prayer  for  Relief.  — See 
the  title  MULTIFARIOUSNESS,  vol. 
10,  p.  143. 

5.  Subscription  to  Increase  of  Stock. 
Not  Dependent  on  All  Being  Taken. 
— "A  subscriber  for  increased  stock  can 
not  defeat  an  action  to  enforce  his  sub- 
scription by  setting  up  the  failure  of 
the  corporation  to  obtain  subscriptions 
for  the  whole  of  the  authorized^  in- 
crease." Greenbrier  Industrial  Exposi- 
tion  V.    Ocheltree,   44   W.   Va.   626,   30 

5.  E.   78. 

6.  Change  of  Corporate  Name. 

See  post,  "Release  of  Subscription," 
VI,  D,  5,  f,  (5). 

7.  Subscription  by  One  Corporation  to 

Stock  in  Another. 
See  the  titles  BANKS  AND  BANK- 
ING, vol.  2,  p.  279;  CORPORATIONS, 
vol.  3,  p.  559. 
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B.  NATURE  OF  OBLIGATION  AS- 
SUMED. 

Sec  post,  "Liabilities  of  Stockhold- 
-crs,"  VII,  D. 

"A  subscription  to  the  capital  stock 
of  a  joint  stock  company  is  not  only 
an  undertaking  to  the  company,  but 
with  all  other  subscribers.  It  is  of  the 
essense  of  the  contract  between  the 
shareholders  that  they  shall  all  con- 
tribute ratably  to  the  payment  of  the 
company's  debts  and  liabilities.  The 
amount  which  each  pays,  or  agrees  to 
pay,  for  his  stock  is,  by  his  contract 
of  membership,  dedicated  to  that  end." 
Wilson  V.  Hundley,  96  Va.  96,  105,  30 
S.  E.  492. 

"The  liability  of  a  stockholder  is 
upon  his  subscription;  that  is  to  say, 
upon  his  obligation  to  contribute  to 
the  capital  stock,  which  is  a  trust  fund 
for  the  benefit  of  those  to  whom  the 
corporation,  as  a  corporation,  becomes 
liable.  The  subscription  is  part  of  the 
assets  of  the  corporation,  at  least  so 
far  as  the  creditors  are  concerned." 
Hardy  v.  Norfolk  Mfg.  Co.,  80  Va.  404, 
416;  Brown  v.  Bedford  City  Land,  etc., 
Co.,  91  Va.  31,  36,  20  S.  E.  968;  Lewis 
V.  Glenn,  84  Va.  947,  979,  6  S.  E.  866. 

"The  liability  of  the  stockholder,  to 
the  extent  of  his  liability  under  the 
charter,  is  not  simply  as  such,  but  it  is 
a  personal  liability  as  surety  for  the 
company.  It  is  virtually  and  in  effect 
a  liability  upon  a  contract,  and  the 
mutual  agreement  of  the  parties;  not, 
indeed,  in  form  an  express  personal 
contract,  but  an  agreement  of  equally 
binding  obligation,  consequent  upon 
and  resulting  from  the  acts  and  ad- 
missions or  implied  assent  of  the  par- 
ties." Hardy  v.  Norfolk  Mfg.  Co.,  80 
Va.   404,   416. 

A  subscription  for  stock,  duly  made 
and  accepted,  confers  mutual  rights  of 
contract.  The  advantages  to  be  de- 
rived from  being  a  member  of  the  cor- 
poration, and  the  consequent  right  to 
participate  in  the  pecuniary  dividends, 
constitute  the  consideration  for  the  en- 
gagement of   the   subscriber;   and   this 


consideration  is  sufficient  to  enable  the 
company  to  maintain  an  action  for  a 
recovery  to  the  amount  subscribed. 
Lewis  V.  Glenn,  84  Va.  947,  966,  6  S.  E. 
866;  Vanderwerken  v.  Glenn,  85  W. 
Va.  9,  15,  6  S.  E.  806.  See  post,  "Ac- 
tions and  Defenses,"  VI,  D,  5. 

Pa3mient  of  Full  Value  Insufficient. 
— It  is  no  defense  to  action  for  unpaid 
subscription  that  subscriber  has  paid 
full  value,  less  than  face,  for  the  stock. 
Martin  v.  South  Salem  Land  Co.,  94 
Va.  28,  44,  26  S.  E.  591. 

C.   PROOF  OF  SUBSCRIPTION. 

Burden  of  Proof  When  Denied  on 
Oath. — An  answer  under  oath,  denying 
that  a  defendant  contracted  in  writing 
to  take  stock  in  a  joint  stock  company, 
throws  the  burden  of  proving  such  con- 
tract on  the  complainant,  and  the  mere 
fact  that  the  defendant's  name  appears 
on  the  books  of  the  company  as  a 
stockholder,  and  that  he  has  paid  sev- 
eral calls  thereon,  is  not  sufficient  to 
prove  that  the  contract  of  subscription 
was  in  writing.  Liberty  Saving  Bank 
V.  Otter  View  Land  Co.,  96  Va.  352,  31 
S.  E.  511. 

Corporate  Records-— A  stock  ledger 
and  a  shareholders'  list,  kept  by  a  rail- 
road company,  and  a  memorandum 
made  by  an  agent  of  the  company  ap- 
pointed to  collect  quotas  due  from  sub> 
scribers,  showing  the  number  of  names 
subscribed,  which  ledger  and  list  were 
shown  to  have  been  subsequently  com- 
piled  from  original  subscription  lists  or 
papers,  are  competent  evidence  in  an 
action  by  the  company  for  calls  made 
upon  a  subscriber  to  one  of  the  orig- 
inal lists.  Stuart  v.  Valley  R.  Co.,  32 
Gratt.  146. 

And  it  is  not  competent  for  the  sub- 
scriber then  to  propose  to  prove  that 
before  the  said  ledger  list  and  memo- 
randum were  in  existence,  he  had,  by 
withdrawal  of  his  proposal  to  sub- 
scribe, accepted  and  acted  upon  by  the 
plaintiff,  ceased  to  occupy  any  relation 
of  contract  or  subscription  to  the  plain- 
tiff.  Stuart  V,  Valley  R.  Co.,  32  Gratt.  146. 
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In  an  action  for  an  assessment,  books 
identified  as  the  company's  by  its  super- 
intendent and  its  trustee,  and  which 
had  been  proved  to  be  such  in  the  suit 
to  which  the  company  was  party,  and 
the  same  used  by  the  commissioner  as 
the  basis  of  his  confirmed  report, 
should  be  admitted  against  the  defend- 
ant in  evidence  of  his  membership,  in 
the  absence  of  discrediting  circum- 
stances. Vanderwerken  v.  Glenn,  85 
Va.  9,  6  S.  E.  806;  Lewis  v,  Glenn,  84 
Va.  947,  6  S.  E.  866. 

And  the  records  of  a  railroad  com- 
pany in  relation  to  its  organization,  in 
which  records,  in  two  statements  of 
lists  of  subscribers,  the  name  of  a  cer- 
tain original  subscriber  does  not  ap- 
pear, are  competent  evidence,  in 
connection  with  oral  testimony  to  be 
introduced,  to  prove  that  the  subscriber 
never  became  a  legal  subscriber  to  the 
company's  stock,  and  that  his  proposal 
to  become  a  subscriber  was  revoked  by 
him  with  the  consent  of  those  to  whom 
it  was  made,  previous  to  the  organiza- 
tion of  the  company.  Stuart  v.  Valley 
R.  Co.,  32  Gratt.  146. 

Effect  of  Name  on  Book  of  Corpora- 
tion,— Where  the  name  of  an  individ- 
ual appears  upon  the  stock  book  of  a 
corporation  as  a  stockholder,  the  pre- 
sumption is  that  he  is  the  owner  of  the 
stock  appearing  in  his  name;  and  such 
book  is  proper  evidence  to  go  to  the 
jury  to  show  that  he  was  a  subscriber 
to  the  capital  stock  of  such  corporation. 
South  Branch  R.  Co.  v.  Long,  43  W. 
Va.  131,  27  S.  E.  297;  Pittsburg,  etc., 
R.  Co.  V.  Applegate,  21  W.  Va.  172; 
Vanderwerken  v.  Glenn,  85  Va.  9,  14, 
6  S.  E.  806.  See  also,  Greenbrier  In- 
dustrial Exposition  v,  Ocheltree,  44  W. 
Va.  626,  30  S.  E.  78;  Grays  v.  Turn- 
pike,  4   Rand,   578. 

The  production  of  the  original  sub- 
scription books,  with  the  names  of  the 
stockholders  therein,  and  the  acknowl- 
edgment or  proof  of  the  handwriting 
of  the  subscribers,  and  a  power  of  at- 
torney given   by  the   stockholder  who 


did  not  acknowledge  his  handwriting, 
appointing  a  proxy  as  to  his  stock,  is 
abundant  evidence  of  the  subscription. 
Grays  V.  Turnpike  Co.,  4  Rand.  578. 
See  also,  Lewis  v.  Glenn,  84  Va.  947, 
where  such  books  were  admitted  in 
evidence  to  charge  the  estate  of  a  de- 
cedent on  a  subscription  made  in  his 
lifetime  by  her  authorized  agent. 

In  Chapman  v,  Virginia,  etc.,  Co.,  96 
Va.  177,^31  S.  E.  74,  an  action  to  re- 
cover unpaid  assessments  alleged  to  be 
due  on  account  of  subscriptions  by  the 
defendant  corporation  to  stock  in  an- 
other corporation,  the  fact  of  the  sub- 
scription being  denied,  it  was  held  that 
the  evidence  failed  to  show  such  sub- 
scription, in  the  face  of  a  verdict  nega- 
tiving it.  The  uncontradicted  evidence 
showed  the  stock  charged  to  the  de- 
fendants on  the  books  of  the  treasurer 
of  the  corporation  as  subscribed  to  by 
one  who  never  was  the  agent  or  had 
any  connection  with  the  defendant,  the 
first  assessment  being  paid  by  him,  and 
a  certificate  issued  in  his  name;  that 
there  was  no  authority  for  charging 
the  defendant  with  this  stock,  or  cred- 
iting it  with  such  payment;  that  some 
time  prior  to  the  organization  of  the 
defendant  company  another  corporation 
of  nearly  the  same  name  was  chartered, 
with  the  same  president,  vice  presi- 
dent, secretary  and  treasurer,  with  of- 
fices in  the  same  building.  And  none 
of  the  plaintiffs  witnesses  testified  that 
the  defendant  had  subscribed  for  the 
stock,  this  evidence  being  merely  cir- 
cumstantial, and  for  the  most  part  ex- 
plained, but  uncontradicted. 

D.    PAYMENT     AND     ENFORCE- 
MENT. 
1.   Medium  of  Payment. 

Subscriptions  Need  Not  Necessarily 
Be  in  Cash. — Subscriptions  to  stock  in 
a  corporation  need  not,  in  the  absence 
of  statutory  provisions  requiring  it,  be 
paid  in  cash,  but  any  property  which 
the  corporation  is  authorized  to  pur- 
chase, or  which  is  necessary  for  the 
purposes  of  its  legitimate  business,  may 
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be    received   in    payment.     Richardson 
V.  Graham,  45  W.  Va.  134,  30  S.  E.  92. 

Thus  a  debt  of  a  corporation  to  a 
promoter  thereof  for  land  sold  to  it 
might  be  credited  against  his  debt  to 
the  corporation  for  stock  subscribed  to 
by  him.  Richardson  v.  Graham,  45  W. 
Va.  134,  30  S.  E.  92. 

"Property  should  be  purchased  by 
corporations  at  reasonably  fair  valua- 
tion even  if  paid  for  in  the  capital  stock 
of  the  company.  But  our  statute 
throws  the  gate  wide  open  for  the  sale 
of  stock  and  purchase  of  property  in 
payment  therefor  at  such  price  and  on 
such  terms  and  conditions  as  contract- 
ing parties  may  agree  upon."  Bank  v. 
Belington  Coal,  etc.,  Co.,  51  W.  Va. 
60,  80,  41  S.  E.  390. 

But  the  capital  stock  of  a  joint  stock 
company  is  the  basis  of  its  credit,  and 
every  one  who  deals  with  it  has  the 
right  to  assume- that  the  stock  has  been 
paid  in  full,  in  money  or  its  equiv- 
alent Martin  v.  South  Salem  Land 
Co.,  94  Va.  28,  26  S.  E.  591. 

Payment  in  Property  at  Overvalua- 
tion— Effect. — Even  in  case  of  an  over- 
valuation of  property  transferred  to  a 
corporation  in  payment  of  shares,  the 
transaction,  unless  void  for  some  rea- 
son, is  binding  so  long  as  it  is  not 
impeached  by  the  corporation,  or  its 
assignee;  and  it  can  be  impeached  only 
for  fraud  upon  the  corporation.  And 
the  holder  will  not  be  held  liable  to 
further  calls  till  that  is  done.  Bank 
V.  Belington  Coal,  etc.,  Co.,  51  W.  Va. 
60,  79,  41  S.  E.  390. 

Payment  in  Confederate  Money  — 
Scaling.— See  the  title  PAYMENT,  vol. 
11,  p.  1. 

2.    Fictitious    Or    Colorable    Subscrip- 
tions Enforcible. 

Fictitious  or  colorable  subscriptions 
to  stock,  made  and  used  with  intent  to 
induce  others  to  subscribe,  with  the 
secret  understanding  that  no  liability 
shall  attach  to  the  subscribers,  or  that 
they  shall  be  allowed  to  withdraw,  are 
as    binding    on    the    subscribers    as    if 


originally  made  in  good  faith.     Wilson 
V.  Hundley,  96  Va.  96,  30  S.  £.  492. 

8.    Subscriptions   Enforcible    Only   by 
Creditors  Not  Estimated  as  Assets^ 

In  determining  the  solvency  or  in- 
solvency of  a  joint  stock  company,  only 
such  unpaid  stock  subscriptions  as  the 
company  has  the  right  to  collect  can  be 
estimated,  and  not  those  which  it  has 
no  right  to  collect,  but  which  its  cred- 
itors may,  under  certain  circumstances, 
subject  to  the  payment  of  their  debts. 
Martin  v.  South  Salem  Land  Co.,  94 
Va.  28,  26  S.  E.  591. 

4.  Calls  and  Assessments, 
a.   Authority  to  Make  Calls. 

By  Secretary  without  Majority  Au- 
thority.—In  Reilly  v.  Oglebay,  25  W. 
Va.  41,  it  was  held,  that  a  call  by  the 
secretary  of  a  corporation,  simply  on 
authority  of  stockholders  of  one-tenth 
of  the  capital  stock,  was  invalid  and 
all  proceedings  thereunder  illegal. 

Evidence  of  Insolvency  in  MsAani^ 
Additional  Assessments. — A  return  of 
*'no  effects"  on  an  execution  against 
shareholders  in  a  suit  to  collect  an 
assessment,  is  prima  facie  evidence  of 
their  insolvency,  and  a  further  assess- 
ment may  be  laid  on  such  as  have  paid 
the  first,  without  inquiring  as  to  what 
real  estate  or  other  property  is  owned 
by  the  delinquent  stockholder,  since 
that  would  unduly  delay  creditors  in 
obtaining  their  debts.  Martin  v.  South 
Salem  Land  Co.,  97  Va.  349,  33  S.  E. 
600. 

Guaranty  Not  to  Call  but  Thirty  Per 
Cent.  Invidid  as  to  Creditors  without 
Notice. — ^The  guaranty  of  a  land  com- 
pany that  those  who  subscribe  to  its 
stock  shall  not  be  called  upon  to  pay 
more  than  thirty  per  cent,  of  the  stock 
subscribed  for,  may  be  valid  as  between 
the  company  and  its  stockholders,  but 
as  between  the  company  and  its  cred- 
itors, it  is  not  binding,  unless  the  latter 
had  notice  of  the  guaranty  when  their 
I  debts  were  contracted.     Such  guaranty 
I  is  in  fraud  of  the  rights  of  the  crcdit- 
'  ors,  and  can  not  be  enforced  to  their 
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prejudice.  The  full  amount  of  the  sub- 
scription must  be  paid  in  money,  or 
money's  worth,  if  necessary  to  satisfy 
the  demands  of  creditors,  who  have  no 
notice  of  a  different  contract  between 
the  company  and  its  stockholders  at 
the  time  when  their  debts  arc  con- 
tracted. Martin  v.  South  Salem  Land 
Co.,  94  Va.  28,  26  S.  E.  591;  4  Va.  Law 
Reg.  715. 

E£Fect  of  FuU  Paid  Certificates  under 
Amended  Charter.  —  The  liability  of 
stockholders  of  a  joint  stock  company 
to  its  existing  creditors  is  unaffected 
by  their  taking  full  paid  certificates  un- 
der the  terms  of  an  amended  charter 
which  provides  that  they  shall  not  be 
liable  for  further  assessments  on  stock 
for  the  debts  and  liabilities  of  the  com- 
pany contracted  after  the  passage  of 
the  act.  Williams  v.  Matthews,  103  Va. 
180,  48  S.  E.  861. 

"The  act  does  not  affect  the  original 
contract  of  subscription,  so  far  as  the 
demands  of  existing  creditors  are  con- 
cerned, but  merely  provides,  that  all 
stockholders  paying  fifty  per  centum 
of  the  par  value  of  their  stock  shall  not 
be  'liable  for  further  assessments 
thereon  for  the  debts  or  liabilities  of 
the  company  contracted  after  the  pas- 
sage of  the  act.'"  Williams  v.  Mat- 
thews, 103  Va.  180,  184,  48  S.  E.  861. 

b.  Provision  in  Prospectus  for  Calls 
"If  Needed"  Construed. 
Where  stock  in  a  joint  stock  com- 
pany is  subscribed  for  upon  the  follow- 
ing terms  and  conditions,  as  set  forth 
in  the  prospectus,  to  wit:  "One  dol- 
lar down  at  the  time  of  subscription, 
one  dollar  per  share  at  the  call  of  the 
board  of  directors,  and  one  dollar  per 
share  every  sixty  days  thereafter,  if 
needed,  until  the  whole  amount  is 
paid,"  and  the  prospectus  provided  for 
the  deferred  payments  to  be  made: 
"One  dollar  per  share  upon  the  call  of 
the  board  of  directors,  and  one  dollar 
per  share  every  sixty  days  thereafter 
until,  by  a  sale  of  lots  of  the  company, 
such  payment  shall  be  declared  unnec- 


essary by  the  board  of  directors,"  the 
words  "if  needed,"  in  the  contract  of 
subscription,  are  to  be  read  in  connec- 
tion with  the  prospectus,  and  when  so 
read  they  do  not  render  the  contract 
conditional  as  to  the  deferred  install- 
ments, but  make  them  payable  auto- 
matically every  sixty  days  after  the  first 
call  by  the  board  of  directors,  until  fully 
paid,  or  until  the  board  shall  declare 
that,  by  reason  of  the  sale  of  lots, 
further  payments  are  unnecessary. 
Williams  v,  Matthews,  103  Va.  180,  48 
S.  E.  861. 

c.  Assessments  under  Decree  of  Court, 

.  Where  a  corporation  has  ceased  busi- 
ness and  has  caused  a  deed  of  trust  to 
be  executed  for  the  benefit  of  its  cred- 
itors, in  which  the  unpaid  subscriptions 
of  stock  were  expressly  assigned,  but 
without  any  assignment  of  the  power 
vested  in  the  president  and  directors 
by  law  to  determine  upon  and  make 
calls  for  the  unpaid  balance  of  sub- 
scriptions, which  consequently  remained 
with  directors,  upon  a  failure  of  the 
president  and  directors  to  make  the 
proper  assessments  to  enable  the  trus- 
tees to  fulfill  the  object  of  the  trust,  it 
was  the  peculiar  province  of  a  court  of 
equity,  upon  the  application  of  any 
creditor  interested  in  the  application  of 
the  trust,  to  administer  the  remedy  by 
ordering  an  assessment.  Vander- 
werken  v,  Glenn,  85  Va.  9,  6  S.  E.  806. 
See  post,  "Actions  and  Defenses,"  VI, 
D,  5. 

d.  Effect  of  Assignment. 

Assignee  of  Stock— Nature  of  Con- 
tract.— An  assignee  of  stock  is  bound  by 
an  implied  contract  to  pay  unpaid  in- 
stallments. He  is  not  bound  by  the 
contract  of  his  assignor  with  the  com- 
pany, but  by  his  own  contract  and  the 
statutes  which  declare  the  extent  of 
his  liability.  Gold  v.  Paynter,  101  Va. 
714,  44  S.  E.  920. 

Liability  of  Transferrer.  —  The  as- 
signor of  shares  of  stock  is  still  liable 
for  unpaid  subscriptions,  whether  in- 
stallments accrue  before  or  after  assign- 
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mcnt.  Hamilton  v.  Glenn,  85  Va.  901, 
9  S.  E.  129. 

And  this  was  true,  though  the  as- 
signor was  originally  only  an  assignee, 
who  then  assigned  his  stock.  The  stat- 
ute included  him,  whether  you  consid- 
ered him  as  assignor  or  assignee. 
Hamilton  v.  Glenn,  85  Va.  901,  906,  9 
S.  E.  129.  See  Va.  Code,  1873,  ch.  57, 
§  26.  See  also,  Martin  v.  South  Salem 
Land  Co.,  94  Va.  28,  43.  26  S.  E.  591. 
But  see  Va.  Code  (1904),  §  1105e  (57), 
which  materially  modifies  this  rule  as 
to  the  assignor. 

Liability,  for  Assessments  of  Vendor 
of  Stock  Sold  as  Paid  Up.  — Where 
buyer  and  seller  of  stock  in  a  joint 
stock  company  have  both  regarded  and 
treated  the  stock  as  paid  up  and  non- 
assessable, the  seller  is  liable  to  the 
buyer  for  future  assessments  lawfully 
made  on  the  stock,  although  the  con- 
tract of  sale  stipulates  that  he  is  to  be 
relieved  from  all  liability  as  endorser 
or  otherwise,  for  the  debts  of  the  com- 
pany. Such  assessment  is  not  a  debt 
or  liability  for  the  company,  but  a  debt 
or  liability  of  the  stockholder  to  the 
company.  Stuart  v.  Peyton,  97  Va.  796, 
34  S.  E.  696. 

5.  Actions  and  Defenses. 

a.   Right  Accrues  on  Call  Made. 

The  unpaid  subscriptions  constitute 
a  trust  fund,  upon  the  faith  of  which 
the  debts  of  the  company  were  con- 
tracted, and  were  primarily  bound,  as 
such,  for  the  payment  of  the  corporate 
debts;  and  by  the  very  terms  of  the 
contract  of  subscription  there  is  a  con- 
tinuing, though  not  unconditional,  ob- 
ligation to  contribute  to  the  capital 
stock  upon  call  made,  which  call,  when 
made,  confers  a  right  of  action  to  the 
extent  of  the  amount  called  for.  Lewis 
V.  Glenn,  84  Va.  947,  987,  6  S.  E.  866; 
Vanderwerken  v.  Glenn,  85  Va.  9,  6 
S.  E.  806.  See  ante,  "Nature  of  Obli- 
gation Assun^ed,"  VI,  B. 

The  capital  stock  of  a  corporation 
is  its  basis  of  credit  to  which  persons 
dealing  with  the  corporation  look,  and 


on  which  they  rely  as  security  for  pay- 
ment of  its  obligations.  They  have  the 
right  to  assume,  in  the  absence  of 
knowledge  to  the  contrary,  that  it  is 
fully  paid  or  vouched  by  valid  subscrip- 
tions. Cardwell  v.  Kelly,  95  Va.  570, 
576,  28  S.  E.  953.  See  Brown  v.  Bed- 
ford City  Land,  etc.,  Co.,  91  Va.  31,  36, 
20  S.  E.  968. 

The  conti'act  of  subscription  becomes 
mutual  and  binding  when  the  "subscrip- 
tion is  made  and  accepted,  but  no  right 
of  action  accrues  until  a  valid  call  has 
been  made.  Lewis  v.  Glenn,  84  Va. 
947,  6  S.  E.  866. 

b.  Equity  Jurisdiction. 

(1)    In  Absence  of  Statute. 

The  court  of  equity,  having  all  the 
parties  before  it,  should  enforce  the 
payment  of  the  moneys  due  from  the 
several  stockholders,  and  should  not 
direct  actions  at  law.  Hartman  v.  In- 
surance Co.,  32  Gratt.  242.  But  see  Va. 
Code  (1904),  §  1105e  (28). 

(9)  Suit  by  Judgment  Creditor  of  a 
Corporation  to  Subject  Unpaid 
Stock  Subscriptions. 

Where  a  creditor  of  a  corporation 
has  obtained  judgment  against  it,  upon 
which  execution  has  been  issued  and 
returned  no  property  found,  he  has  the 
right  to  sue  in  equity  for  the  benefit  of 
himself  and  all  other  creditors  who  will 
join  in  the  suit  to  subject  the  assets  of 
the  corporation,  including  the  unpaid 
subscriptions  of  its  stockholders,  as 
far  as  may  be  necessary,  to  the  pay- 
ment of  its  debts.  It  is  in  the  nature 
of  a  creditor's  bill,  and  by  it  the  equi- 
table assets  of  the  corporation  can  be 
reached.  Martin  v.  South  Salem  Land 
Co.,  94  Va.  28,  26  S.  E.  591.  And  see 
I  the  title  CORPORATIONS,  vol.  3.  p. 
598,  et  seq. 

The  act  of  assembly  approved  De- 
cember 19,  1895,  entitled  "An  act  to 
prescribe  the  mode  by  which  unpaid 
subscriptions  to  joint  stock  companies 
may  be  recovered  by  said  companies, 
their  receivers,  or  assignee/*  has  no  ap- 
plication to  a  suit  by  creditors  of  such 
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companies  to  recover  stock  subscrip- 
tions, because  they  are  not  embraced 
in  the  title  of  the  act.  Nor  does  it 
apply  to  a  suit  in  which  there  has  been, 
before  the  approval  of  the  act,  a  de- 
cree entered  fixing  the  rights  of  the 
parties,  requiring  stockholders  to  pay 
further  sums  on  their  subscriptions,  and 
giving  executions  therefor,  although 
further  proceedings  in  the  case  were 
necessary  in  order  to  complete  the 
relief  for  which  the  suit  was  instituted. 
Such  a  decree  is  a  final  decree  on  the 
merits  within  the  meaning  of  the  act, 
and  the  case  :s  exempt  from  the  opera- 
tion of  the  act  by  its  very  terms.  Mar- 
tin V.  South  Salem  Land  Co.,  94  Va, 
28,  26  S.  E.  591. 

But  if  not  so  exempt,  the  decree  ap- 
pealed from  constituted  a  contract 
which  the  legislature  had  no  power  to 
impair.  Martin  v.  South  Salem  Land 
Co.,  94  Va.  28,  26  S.  E.  591.  See  this 
statute  amended  by  acts  of  1897-98, 
p.  16. 

And  where  trust  deed  executed  by 
corporation  provides  that  unpaid  sub- 
scriptions shall  be  payable  to  trustee, 
the  right  to  collect  same  passes,  and 
creditors  may  enforce  them  by  suit;  or 
in  any  event,  corporation's  right  thereto 
passes  to  creditors  under  Va.  Code, 
1873,  ch.  57,  §  23.  lAmilton  v.  Glenn, 
«5  Va.  901,  9  S.  E.  29. 

(8)  Constitutionality  and  Effect  of  Act 
of  December  22,  1897. 

See  now  Va.  Code  (1904),  §  1105e 
(28),  which  took  the  place  of  these 
enactments  on  the  revision  of  the  Code. 

The  act  of  December  22,  1897  (acts, 
1897-98,  p.  16),  changing  the  method  of 
enforcing  impaid  stock  subscriptions,  is 
not  obnoxious  to  the  rule  against  im- 
pairing vested  rights  or  the  obligation 
of  a  contract,  and  is,  in  this  respect, 
constitutional.  Shickel  v.  Berryville 
Land,  etc.,  Co.,  99  Va.  88,  37  S.  E.  813. 

It  can  not  be  said  that  an  act  which 
requires  a  suit  at  law  to  enforce  the 
collection  of  stock  and  entitles  the  de- 
fendant to  a  trial  by  jury  is  void  as  not 
12  Va— 62 


affording  an  adequate  remedy  for  the 
enforcement  of  the  contract.  Shickel 
V.  Berryville  Land,  etc,  Co.,  99  Va.  88, 
99,  37  S.  E.  813. 

And  it  can  not  be  claimed  that  equity 
still  has  jurisdiction  of  such  suits  on 
the  ground  that  the  remedy  at  law  is 
inadequate.  Shickel  v.  Berryville  Land, 
etc.,  Co.,  99  Va.   88,  37  S.  E.  813. 

But  the  act  of  assembly  giving  courts 
of  law  exclusive  jurisdiction  of  all  suits 
or  motions  for  the  recovery  of  unpaid 
stock  subscriptions,  and  to  determine 
the  validity  of  such  subscriptions  (acts, 
1897-98,  p.  16),  leaves  unimpaired  the 
jurisdiction  of  courts  of  equity  to  set- 
tle and  wind  up  the  affairs  of  insolvent 
corporations,  to  ascertain  their  debts, 
and  to  make  assessments  on  unpaid 
stock  subscriptions.  In  an  action  or 
motion  against  a  stockholder  to  enforce 
the  collection  of  such  assessment,  he 
can  not  assail  the  validity  of  a  debt 
established  in  the  chancery  suit.  His 
remedy  is  in  the  chancery  suit  where 
the  assessment  was  made.  Reed  v. 
Gold,  102  Va.  37,  45  S.  E.  868. 

"It  is  still  necessary  to  go  into  a 
chancery  court  to  ascertain  the  assets 
and  indebtedness  of  an  insolvent  cor- 
poration, and  for  any  balance  that  may 
be  due  after  appropriating  its  property 
to  the  payment  of  its  debts  to  make  as- 
sessments upon  delinquent  stockhold- 
ers for  the  benefit  of  unpaid  creditors. 
When  the  proportion  which  each  de- 
linquent shareholder  is  to  pay  has  been 
ascertained,  the  receiver  is  directed  to 
institute  suit  against  him  at  law,  upon 
his  refusal  to  pay  it,  and  in  that  suit 
the  stockholder  may  make  any  defense 
which  involves  the  validity  of  his  sub- 
scription." Reed  v.  Gold,  102  Va.  37, 
43,  45  S.  E.  868. 

Right  to  Jury  Trial  under  Statute — 
Demurrer  to  Evidence. — The  right  of 
a  plaintiff  to  demur  to  the  defendant's 
evidence  in  an  action  to  enforce  the 
collection  of  a  stock  subscription  is 
not  taken  away  by  the  act  of  assembly 
(1897-98,  p.  16),  providing  that  in  such 
cases  the  defendant  shall  be  entitled  to 
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a  jury  where  the  amount  involved  ex- 
ceeds $20.  Demurrers  to  evidence  have 
been,  time  out  of  mind,  a  part  of  the 
orderly  and  regular  procedure  in  courts 
of  common  law,  and  there  is  nothing 
in  the  act  which  discloses  any  inten- 
tion on  the  part  of  the  legislature  to 
alter  or  abridge  them.  Reed  v.  Gold, 
102  Va.  37,  45  S.  E.  868. 

(4)    Jurisdictional  Amount  on  Appeal. 
See   the   title   APPEAL   AND    ER- 
ROR, vol.  1,  p.  480. 

c  Action  or  Suit  by  Trustee  under 
Chancery  Decree. 

See  ante,  "Assessments  under  Decree 
of  Court,"  VI,  D,  4,  c. 

In  suit  wherein  a  corporation  is  a 
party,  the  decree  binds  the  stockhold- 
ers, though  they  be  not  personally  par- 
ties; and  assessments  made,  under 
decree  therein,  payable  to,  and  collecti- 
ble by,  the  trustee  of  the  corporation, 
may  be  sued  for  by  him  in  his  own 
name.  Vanderwerken  v,  Glenn,  85  Va. 
9,  6  S.  E.  806;  Hamilton  v.  Glenn,  85 
Va.  901,  9  S.  E.  129;  Lewis  v.  Glenn, 
84  Va.  947,  989,  6  S.  E.  866. 

The  trustee,  who  had  been  directed 
by  the  decree  to  collect  this  assessment 
by  suit  or  otherwise,  as  he  might  be 
advised,  can  maintain  a  suit  for  such 
assessment  in  his  own  name.  Vander- 
werken V,  Glenn,  85  Va.  9,  12,  6  S.  E. 
806.  See  Lewis  v,  Glenn,  84  Va.  947, 
6  S.  E.  866. 

And  where  the  deed  of  trust  gave 
the  trustees  appointed  therein  the  right 
to  receive  the  unpaid  subscriptions,  that 
right  devolved  upon  the  substituted 
trustee  immediately  upon  his  appoint- 
ment. But  this  right  of  action  de- 
pended upon  the  call  to  be  made  by 
the  court  of  chancery.  Vanderwerken 
v.  Glenn,  85  Va.  9,  13,  6  3.  E.  806; 
Lewis  V,  Glenn,  84  Va.  947,  989,  6  S.  E. 
866. 

If  the  action  could  be  considered  as 
founded  solely  upon  the  subscription, 
that  subscription  being  in  writing  and 
not  negotiable,  the  assignee,  under  the 


terms  of  our  statute,  would  clearly  have 
the  right  to  sue  in  his  own  name,  he 
having  been,  as  already  shown,  invested 
with  complete  authority  to  do  so.  But 
the  action  is  not  founded  upon  the 
subscription  alone,  for  it  is  obvious  that 
upon  it,  without  more,  no  right  of  ac- 
tion would  ever  accrue,  but  is  founded 
on  the  contract  obligation  of  the  sub- 
scriber to  contribute  to  the  capital 
stock  of  the  company,  and  this  contract 
becomes  mutual  and  binding  when  the 
subscription  is  only  made  and  accepted. 
Lewis  V,  Glenn,  84  Va.  947,  979,  6  S. 
E.  866. 

d.    Statutory  Lien  Merely  Cumulative. 

The  remedy  given  by  statute  to  make 
sale  and  transfer  of  the  shares  of  a  de- 
faulting stockholder  is  simply  cumu- 
lative and  does  not  deprive  the 
corporation  of  its  right  of  action  or 
relieve  the  stockholder  from  his  obli- 
gation of  payment.  Lewis  v.  Glenn,  84 
Va.  947,  6  S.  E.  866;  Grays  v.  Turnpike 
Co.,  4  Rand.  578. 

Sale  of  Stock  May  Be  Delayed  untfl 
Default  in  Payment  of  All  the  Install- 
ments.— Internal  improvement  compa- 
nies, which  have  the  right  to  sell  the 
stock  of  shareholders  for  delinquencies 
in  the  payment  of  installments  called 
for  by  them,  are^not  obliged  to  sell  at 
the  first  failure  to  pay  an  installment, 
but  may  wait  until  delinquencies  have 
occurred  on  them  all,  and  may  sell  the 
stock,  and  hold  the  stockholder  liable 
for  the  amount  of  any  loss  that  may 
result  to  the  company,  with  interest  on 
the  installments  from  the  time  they 
severally  fell  due.  Brockenbroug^h  v, 
James  River,  etc.,  Co.,  1  Pat.  &  H.  94. 

Rights  after  Enforcement  of  Lien  on 
Stock. — If  the  law  authorizes  a  sale  of 
the  stock  of  delinquent  subscribers,  and 
if  the  sale  shall  not  produce  the  sum 
due,  then  a  motion  against  such  sub- 
scriber for  the  deficiency;  and  under 
this  power  the  corporation  exposes  the 
stock  for  sale,  which  is  not  sold  for 
want  of  bidders;  they  may  then  main- 
tain  a   motion   against   the    delinquent 
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subscriber,  under  the  spirit  of  the  law. 
Grays  v.  Turnpike  Co.,  4  Rand.  578.  Sec 
ante,  "Lien  of  Corporation,"  I,  D. 

e.  Necessity  for  Subjecting  Reidty. 

In  winding  up  the  affairs  of  an  in- 
solvent corporation,  and  collecting  as- 
sessments of  its  stockholders,  the 
creditors  will  not  be  compelled  to  en- 
force decrees  for  assessments  against 
the  real  estate  of  the  stockholders.  It 
is  immaterial  whether  the  relation  of 
stockholders  to  each  other  is  that  of 
principal  and  surety,  or  of  cosureties. 
The  adjustment  of  these  rights  be- 
tween the  stockholders  would  be  too 
tedious  and  dilatory  to  require  cred- 
itors to  resort  to  it.  Martin  v.  South 
Salem  Land  Co.,  97  Va,  349,  33  S.  E. 
600. 

f.  Defenses. 

(1)  Equitable    Defenses    Personal    to 
Stockholders. 

Though,  in  a  suit  to  collect  assess- 
ments to  corporate  stock  from  sub- 
scriber, he  may  set  up  under  Va.  Code, 
§  3299,  the  defenses  of  failure  of  con- 
sideration, fraud  in  the  procurement  of 
the  contract,  or  any  other  matter  which 
would  entitle  him  to  relief  in  equity, 
yet  those  defenses  are  personal  to  him, 
and  do  not  pass  to  the  transferee  of 
the  stock.  Lewis  v,  Berryville  Land, 
etc.,  Co.,  90  Va.  693,  19  S.  E.  781,  cited 
approvingly  in  McClanahan  v.  Ivan- 
hoe  Land,  etc.,  Co.,  96  Va.  124,  129,  30 
S.  E.  450. 

(2)  Capital  Stock  Not  Fully  Subscribed. 
When,  up   to  the   time  of  trial,  the 

proposed  capital  stock  of  a  corporation 
has  not  been  fully  subscribed,  a  sub- 
scriber thereto  can  not  be  even  liable 
for  assessment  on  his  subscription,  un- 
less there  is  in  the  article,  or  in  the 
general  law  under  which  the  corpora- 
tion is  formed,  a  provision  to  the  con- 
trary. Norwich  Lock  Mfg.  Co.  v. 
Hockaday.  89  Va.  557,  16  S.  E.  877; 
West  End  Real  Estate  Co.  v.  Clai- 
borne. 97  Va.  734,  34  S.  E.  900.  See 
ante,  "Other   Fictitious    and   Colorable 


Subscriptions,"  VI,   A,  4,   c.     See  the 
title  CORPORATIONS,  vol.  3,  p.  539. 

(8)  Inability   to     Collect    from    Other 
Subscribers. 

Where  the  minimum  capital  of  a 
joint  stock  company  has  been  in  good 
faith  subscribed,  the  subsequent  ina- 
bility of  the  company  to  collect  calls 
on  some  of  the  subscribers  constitutes 
no  defense  to  an  action  brought  by  the 
company  against  another  subscriber  on 
his  contract  of  subscription.  West  End 
Real  Estate  Co.  v.  Claiborne,  97  Va. 
734,  34  S.  E.  900. 

It  is  essential  to  the  organization 
of  a  joint  stock  company  that  the  min- 
imum capital  should  have  been  sub- 
scribed in  good  faith;  or  if  not  sub- 
scribed in  good  faith,  subscribed  under 
conditions  which  estop  the  subscriber 
from  denying  his  subscription,  but  it  is 
not  necessary  that  there  should  have 
been  actual  payment  of  an  assessment. 
West  End  Real  Estate  Co.  v.  Claiborne, 
97  Va.  734,  34  S.  E.  900.  It  would  be 
no  defense  if  it  should  be  made  to  ap- 
pear that  shares  of  stock  necessary  to 
constitute  the  minimum  capital  "had 
not  been  issued,"  or  had  been,  for  any 
cause,  "turned  into  the  company." 
West  End  Real  Estate  Co.  v,  Claiborne, 
97  Va.  734,  748,  34  S.  E.  900 

(4)  Defense  of  Illegal  Consideration. 
In  an  action  by  a  receiver  of  an  in- 
solvent corporation  against  a  stock- 
holder, to  j-ecover  a  stock  subscription 
for  the  benefit  of  creditors  whose  debts 
were  contracted  on  the  faith  of  his  and 
other  subscriptions,  where  the  contract 
of  subscription  is  lawful  on  its  face,  and 
the  creditors  have  no  knowledge  of  its 
vice,  the  stockholder  can  not  defend  on 
the  ground  that  he  was  allured  into 
making  the  subscription  by  the  chance 
of  obtaining  one  or  more  lots  in  a  draw- 
ing for  distribution  of  lots  of  unequal 
value.  In  determining  whether  or  not 
such  contracts  shall  be  enforced,  courts 
consider  whether  the  good  of  the  pub- 
lic and  the  policy  of  the  law  will  be 
best  subserved,  and  the  making  of  such 
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contracts  be  discouraged,  by  enforcing 
the  contract,  or  by  refusing  to  do  so. 
Reed  v.  Gold,  102  Va.  ;}7,  45  S.  E.  868, 
following  Cardwell  v.  Kelly,  95  Va.  570, 
28  S.  E.  953,  40  L.  R.  A.  240. 

If  the  corporation  was  seeking  such 
recovery  for  its  own  benefit,  it  would 
be  denied.  Reed  v.  Gold,  102  Va.  37, 
45  S.  E.  868,  following  Cardwell  v.  Kel- 
ley,  95  Va.  570,  28  S.  E.  953,  40  L.  R. 
A.  240. 

(5)  Release  of  Subscription, 
(a)  In  General. 

A  release  from  a  contract  of  sub- 
scription *o  corporate  stock  can  be 
shown  by  the  acts  of  both  parties  to  the 
contract.  Stuart  v.  Valley  R.  Co.,  32 
Gratt.  146. 

Evidence  of  Release. — Though  a  con- 
tract of  subscription  could  be  released 
only  by  the  stockholders,  or  by  the  action 
of  the  board  of  directors  duly  authorized 
by  the  stockholders,  yet  'such  release 
may  be  proved,  not  only  by  the  records 
of  the  company,  but  also  by  other  evi- 
dence showing  that  such  subscription 
was  in  fact  not  regarded  by  the  com- 
pany as  binding  upon  it,  and  that  the 
subscriber  was  not  regarded  by  himself 
or  by  the  company  as  a  stockholder 
thereof.  Stuart  v.  Valley  R.  Co.,  32 
Gratt.  146. 

Such  as,  in  connection  with  oral  evi- 
dence to  be  introduced,  the  records  of 
the  company  in  relation  to  its  organiza- 
tion; in  which  records,  in  two  state- 
ments of  lists  of  subscribers,  the  name 
of  the  subscriber  does  not  appear. 
Stuart  V.  Valley  R.  Co..  32  Gratt.  146. 

And  though  an  independent  subscrip- 
tion paper  with  the  names  of  proposed 
subscribers  to  the  stock  of  a  railroad 
company  has  come  into  the  custody  of 
the  company,  and  the  subscriptions 
thereon  have  been  entered  on  the  stock 
lists  and  ledger,  and  though  there  may 
be  no  evidence  from  the  records  of  the 
company  or  of  any  order  or  resolution 
releasing  such  subscription,  it  may  be 
shown  by  other  evidence  that  a  sub- 
scriber to  the  independent  subscription 


list  is  not  or  was  not  a  stockholder. 
Stuart  V.  Valley  R.  Co.,  32  Gratt.  146, 
149. 

But  the  "Statement  of  a  commissioner 
appointed  to  solicit  stock  subscriptions 
in  a  corporation  to  the  effect  that  the 
former  subscribers,  when  solicited  to 
renew  the  old  subscriptions  on  account 
of  a  supposed  irregularity  therein,  re- 
fused to  do  so,  and  that  the  commis- 
sioner reported  such  refusal  to  the  com- 
pany, is  incompetent  to  show  a  release 
of  such  subscriptions  by  the  company, 
there  being  no  evidence  produced  of 
such  commissionership,  or  power  in  him 
to  relieve  subscribers  from  the  payment 
of  the  subscriptions.  It  is  also  irrel- 
evant and  hearsay  evidence.  Stuart  v. 
Valley  R.  Co.,  32  Gratt.  146,  157. 

(b)  Purposes  Changed  without  Notice. 

A  subscription  to  a  proposed  corpo- 
ration is  not  binding  on  the  subscriber 
if  the  purposes  of  the  organization  are 
materially  changed  without  his  knowl- 
edge, consent  or  confirmation,  express 
or  implied.  West  End  Real  Estate  Co. 
V.  Nash,  51  W.  Va.  341,  41  S,  E.  182; 
Greenbrier  Industrial  Exposition  p. 
Rhodes,  37  W.  Va.  738,  17  S.  E.  305; 
Norwich  Lock  Mfg.  Co.  v,  Hockaday. 
89  Va.  557,  16  S.  E.  877. 

"To  subscribers  after  incorporation 
the  doctrine  applies  that  dealing  with 
a  corporation  as  such  they  are  estopped 
to  deny  its  existence;  but  subscribers 
before  incorporation  are  not  bound  by 
that  rule,  and  if  they  do  not  by  subse- 
quent acts  acquiesce  in  the  mode  of 
incorporation  by  paying  installments  or 
otherwise  treat  it  as  a  corporation,  they 
may  set  up  that  the  corporation  is  not 
legally  incorporated,  and  that  they  are 
not  liable,  and  may  insist  on  the  organ- 
ization of  a  regular  and  legal  incorpora- 
tion." Greenbrier  Industrial  Exposi- 
tion V.  Rodes,  37  W.  Va.  738,  17  S.  E. 
305,  307. 

Thus,  defendant  signed  a  subscription 
to  stock  in  a  corporation,  circulated 
with  a  prospectus  stating  that  the  cor- 
poration was  to  be  located  at  R.;  that 
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the  maximum  capital  was  to  be 
$400,000,  and  that  its  purpose  was 
limited  to  "manufacturing  locks,  bolts, 
all  house  hardware,  and  other  articles 
of  a  similar  character."  Later  a  second 
prospectus,  under  which  the  corpora- 
tion was  afterwards  organized,  was  cir- 
culated for  signatures,  by  which  it  was 
stated  that  the  corporation  was  to  be 
located  outside  of  R.;  that  the  maxi- 
mum capital  was  to  be  $500,000,  and 
the  purpose  to  embrace  a  large  variety 
of  industries.  Defendant  refused  to 
sign  this  second  prospectus.  It  was 
held,  the  defendant  was  not  liable  to 
plaintiff  for  stock  he  subscribed  to 
under  first  prospectus.  Norwich  Lock 
Mfg.  Co.  V,  Hockaday,  89  Va.  557,  16 
S.  E.  877.  And  see  the  title  CORPO- 
RATIONS, vol.  3,  p.  537. 

There  is  no  question  in  this  case  of 
amendments  to  the  charter,  material  or 
immaterial.  Norwich  Lock  Mfg.  Co.  v, 
Hockaday,  89  Va.  557,  563,  16  S.  E.  877. 

Unacted  upon  Amendments. — But 
subscriptions  to  a  company's  capital 
stock  are  not  released  by  unacted-upon 
amendments  to  its  charter.  Taylor  v. 
Board  of  Supervisors,  86  Va.  506,  10 
S.  E.  433. 

Construction  by  Court. — It  is  the 
province  of  the  court  to  construe  and 
instruct  the  jury  as  to  the  legal  effect 
of  all  written  instruments  which  are  the 
subject  of  the  controversy,  and  where 
the  court  (as  in  the  case  here)  only  ex- 
ercised its  function  in  comparing  the 
subscription  paper  and  the  charter  of 
the  company,  and  in  telling  the  jury 
that  the  latter  was  not,  in  legal  eflfect, 
in  accordance  with  the  former,  and 
that  the  plaintiff  company  was  not  the 
company  provided  for  in  the  subscrip- 
tion contract  signed  by  the  defendant, 
it  was  no  error.  Norwich  Lock  Mfg. 
Co.  V.  Hockaday,  89  Va.  557,  16  S.  E. 
877. 

Immaterial  CJiange. — Where  a  cor- 
poration was  formed,  of  the  same  name, 
differing  only  as  to  date  of  expiration 
from  the  agreement,  it  can  not  be  said 
this  makes  it  another  corporation.     It 


is  the  same  in  all  other  aspects.  Even 
where  articles  of  association  are  al- 
tered, or  an  attempt  is  made  to  trans- 
fer a  subscription  to  a  new  company, 
the  subscriber  will  be  liable,  if  he  con- 
sented to  the  change,  either  by  word 
or  act  indicating  acquiescence.  Green- 
brier Industrial  Exposition  v.  Squires, 
40  W.  Va.  307,  21  S.  E.  1015. 

Change  after  Organisation. — A  mem- 
ber of  a  corporation  is  bound  by  an  act 
of  assembly  varying  the  terms  of  the 
original  act  of  incorporation;  such  act 
being  passed  at  the  instance  of  a  legally 
constituted  meeting  of  the  corporation, 
although  that  individual  member  was 
not  present.  Currie  v.  Mutual  Assur- 
ance Society,  4  Hen.  &  M.  315,  4  Am. 
Dec.  517.  See  the  title  CORPORA- 
TIONS, vol.  3,  p.  542,  et  scq. 

Power  to  Change  Through  By-Liaws. 
—See  the  title  CORPORATIONS,  vol. 
3,  p.  549. 

(c)  Waiver  of  Release. 
By    Payment    or    Participation    after 
Change. 

Stockholders  Affected  with  Notice  of 
Charter  and  By-Laws. — ^A  stockholder 
is  bound  at  his  peril  to  take  notice  of 
the  charter  and  by-laws  of  the  company 
of  which  he  is  a  member.  If  he  pays 
any  installment  on  his  stock,  or  par- 
ticipates in  any  meetings  of  the  stock- 
holders after  the  charter  is  obtained, 
he  is  estopped  to  deny  knowledge  of  its 
terms  and  provisions,  however  much  it 
may  vary  from  his  contract  of  sub- 
scription. West  End  Real  Estate  Co. 
V.  Claiborne,  97  Va.  734,  34  S.  E.  900. 
And  see  the  title  CORPORATIONS, 
vol.  3,  p.  539. 

"The  case  of  Norwich  Lock  Mfg.  Co. 
V.  Hockaday,  89  Va.  557,  16  S.  E.  877, 
while  holding  that  a  material  change  in 
the  purposes  of  a  corporation  will  re- 
lease a  stockholder,  admits  in  the  opin- 
ion that  attendance  on  meetings,  or 
paying  subscriptions,  is  a  waiver  of  the 
objection.  The  rule  of  release,  meet  it 
where  you  will,  is  always  stated  with 
this    qualification."     Greenbrier   Indus- 
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trial  Exposition  v.  Squires,  40  W.  Va. 
307,   21   S.   E.   1015. 

Ratification  of  Subscription  Contract 
and  Estoppel  to  Deny  Corporate  Ex- 
istence.— A  stockholder  who  votes  in  a 
corporate  meeting  and  pays  an  assess- 
ment on  his  stock,  is  estopped  to  deny 
the  existence  of  the  corporation  when 
sued  on  his  subscription;  and  though 
the  capital  stock  be  reduced  after  his 
subscription,  by  voting  he  acknowledges 
himself  a  shareholder  and  is  presumed 
to  consent  to  such  change,  being  bound 
with  notice  of  it  as  a  shareholder. 
Greenbrier  Industrial  Exposition  v. 
Squires,  40  W.  Va.  307,  21  S.  E.  1015; 
Greenbrier  Industrial  Exposition  v, 
Rodes,  37  W.  Va.  738,  17  S.  E.  305; 
Greenbrier  Industrial  Exposition  v. 
Ocheltree.  44  W.  Va.  626.  30  S.  E.  78. 

By  voting,  the  defendant  admitted 
himself  still  a  corporator,  and  the  gen- 
eral principle  of  law  is  that  a  corporator 
must  be  held  cognizant  of  his  own 
charter.  Greenbrier  Industrial  Exposi- 
tion V.  Squires,  40  W.  Va.  307,  21  S. 
E.  1015.  See  the  title  CORPORA- 
TIONS, vol.  3,  p.  539. 

Validity  Unaffected  by  Change  of 
Name. — Defendant  in  action  for  assess- 
ment had  agreed  to  subscribe  for  stock 
of  the  corporation  under  its  then  name. 
His  proxy  participated  in  organizing 
the  company,  and  on  his  motion  the 
corporate  name  was  changed  to  that  it 
bore  at  the  time  of  the  assessment. 
Defendant's  name  was  on  the  com- 
pany's books,  as  a  stockholder;  it  was 
held,  that  the  evidence  is  sufficient  of 
his  membership  of  the  present  com- 
pany. Vanderwerken  vj  Glenn,  85  Va. 
9,  6  S.  E.  806;  Grays  v.  Turnpike  Co., 
4  Rand.  578,  582. 

(6)  Fraud  as  Defense  to  Stock   Sub- 
scriptions. 

See  ante,  "Effect  of  Fraud  and  Mis- 
representation," VI,  A,  4. 

(7)  Nonpayment  of  Sum  Required  by 
Statute. 

See  ante,  "Necessity  for  Payment  of 
CcrUin  Amount,"  VI,  A,  3. 


(8)  Release  or  Permissive  Withdrawal 
of  Others. 

See  ante,  "Effect  of  Fraud  and  Mis- 
representation," VI,   A,  4. 

(9)  Set-Off  or  Accord  and  Satisfaction. 
The   defendant,  in  a  special   plea   in 

an  action  against  him  individually,-  to 
recover  his  subscription,  attenjpts  to 
set  off  damages  alleged  to  have  been 
sustained  by  a  company  of  which  he 
was  president,  for  noncompletion  of 
certain  work  by  the  plaintiff  company. 
Held,  that  said  damages  could  not  be 
set  off  against  the  plaintiff  in  this  ac- 
tion. Little  Kanawha  Nav.  Co.  v.  Rice, 
9  W.  Va.  636. 

A  plea  that  attempts  to  set  off  such 
damages  in  such  action,  and  also  at- 
tempts to  set  up  another  matter  in  the 
nature  of  accord  and  satisfaction,  is 
double,  and  should  be  rejected.  Little 
Kanawha  Nav.  Co.  v.  Rice,  9  W.  Va. 
636. 

g.  Pleading  and  Practice. 

(1)  Allegation  of  Stockholding. 

An  allegation  in  a  bill  against  the 
stockholders  of  a  joint  stock  company 
that  certain  persons  mentioned  in  the 
bill  "constitute,  as  the  plaintiffs  are  in- 
formed, the  stpckholders  of  said  de- 
fendant company"  must,  on  demurrer, 
be  taken  as  true,  and  is  a  sufficient 
allegation  that  the  persons  named  con- 
stituted the  stockholders  of  the  com- 
pany. Martin  v.  South  Salem  Land 
Co.,  94  Va.  28,  26  S.  E.  591. 

And  although  the  subscription  paper 
is  not  presented  by  the  record,  as  the 
declaration  described  the  written  con- 
tract of  subscription,  and  as  that  de- 
scription is  not  negatived,  it  must  be 
taken  as  correct.  Little  Kanawha  Nav. 
Co.  V,  Rice,  9  W.  Va.  636. 

(2)  Motion  for  Judgment — Sufficiency 
of  Notice. 

The  V.  R.  R.  ,Co,  gave  notice  to  S. 
that  it  would  move  the  court  for  a 
judgment  against  him  for  the  sum  of 
$300,  with  interest  on  $150,  part  thereof, 
from  the  1st  of  October,  1871,  and  on 
$150,  the  residue  thereof,  from  the  3d 
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of  March,  1873,  till  paid,  it  being  for 
the  first  and  second  quotas  of  thirty 
per  cent,  on  five  shares  of  stock  of  said 
company  called  for  by  the  board  of 
directors  of  said  company.  It  was  held, 
that  the  notice  sufficiently  alleges  and 
describes  a  contract  of  subscription  by 
S.  Stuart  V,  Valley  R.  Co.,  32  Gratt. 
146. 
<8)  Parties, 

All  the  stockholders  are  necessary 
parties  to  a  bill  filed  for  the  purpose  of 
winding  up  the  affairs  of  a  corporation. 
But  where  the  object  of  the  bill  is  to 
subject  corporate  assets,  including  un- 
paid subscriptions  to  stock,  to  the  pay- 
ment of  corporate  debts,  they  are  not 
indispensably  necessary,  though  it 
would  be  more  convenient  to  have  be- 
fore the  court  all  who  have  not  paid  in 
full,  except  such  as  arc  unknown,  in- 
solvent, or  beyond  the  jurisdiction  of 
the  court.  It  is  not  the  duty  of  credit- 
ors to  marshal  the  assets,  or  adjust  the 
equities  between  the  stockholders.  If 
the  stockholders  who  are  parties  desire 
it,  they  can  have  the  others  brought  in 
by  proper  proceedings  for  that  purpose. 
Martin  v.  South  Salem  Land  Co.,  94 
Va.  28,  26  S.  E.  591.  See  generally,  the 
title  PARTIES,  vol.  10,  p.  733. 
«.  Limitation  Statute  as  to  Stock  Calls 
and  Assessments. 

See  the  title  LIMITATION  OF  AC- 
TIONS, vol.  9,  pp.  391,  et  seq.,  406,  439. 

VII.  Stockholders. 

A.  DEFINITION  AND  STATUS. 

Before  Incorporation.— See  the  title 
CORPORATIONS,  vol.  3,  p.  532. 

Certificate  Not  Necessary.— The  cer- 
tificate is  merely  evidence,  but  not  the 
only  evidence  of  ownership  of  stock. 
He  is  a  stockholder,  who  has  sub- 
scribed and  paid  for  shares  of  stock  in 
a.  corporation.  Crumlish  v.  Shenan- 
doah Val.  R.  Co.,  40  W.  Va,  627,  22  S. 
E.  90;  Reed  v.  Gold,  102  Va.  37,  46,  45 
S.  E.  868.  See  ante,  "Definitions  and 
Distinctions,"  I,  A. 

Payment  of  Subscription  Not  Nec- 
essary.— And  in  Cook  on  Corporations 


(4th  Ed.)  vol.  1,  at  §  13,  it  is  said:  "A 
certificate  of  stock  is  not  necessary  to 
the  complete  ownership  of  the  stock* 
nor  is  payment  of  the  subscription  nec- 
essary thereto."  Reed  v.  Gold,  102  Va. 
37,   46,    45   S.    E.    868. 

Evidence  of  Membership.— The  books 
of  the  corporation  are  prima  facie  evi- 
dence of  its  membership,  and  a  party's 
name  on  such  books  as  a  member  has 
been  held  sufficient  proof  of  his  status 
as  a  stockholder.  Vanderwerken  v. 
Glenn,  85  Va.  9,  6  S.  E.  806;  Lewis 
V.  Glenn,  84  Va.  947,  6  S.  E:  866;  Stuart 
V.  Valley  R.  Co.,  32  Gratt.  146;  Pitts- 
burg,  etc.,  R.  Co.  v.  Applegate,  21  W. 
Va.  172;  Donnally  v,  Hearndon,  41  W. 
Va.  519,  23  S.  E.  646.  See  W.  Va.  Code, 
ch.  53,  §  19.  See  ante,  "Proof  of  Sub- 
scription," VI,  C. 

After  Dissolution. — After  a  corpora- 
tion has  been  dissolved  or  its  charter 
declared  forfeited,  the  stockholders 
occupy  towards  it  the  position  of  de- 
ferred creditors,  and  they  may  in  such 
case  sue  as  any  other  creditor  to  have 
its  assets  administered.  Crumlish  v. 
Shenandoah  Val.  R.  Co.,  28  W.  Va.  623, 

Shareholder's  Relation  to  Corpora. 
tion_See  the  title  CORPORATIONS, 
vol.  3,  p.  519. 

State  as  Stockholder.— See  the  titles 
QUO  WARRANTO,  vol.  11,  p.  527; 
STATE,  ante,   p.   727. 

Diminution  as  Ground  for  Dissolu* 
tion.— See  the  title  CORPORATIONS, 
vol.  3,  p.  595. 

B.  STOCKHOLDERS'    MEETINGS. 
1.  Necessity  for  Formal  Action  at  Reg- 
ular Meeting. 

In  order  that  the  ratification  by 
stockholders  of  acts  of  the  directors 
shall  be  effectual,  such  action  must  be 
taken  at  a  regularly  convened  meeting 
of  the  stockholders,  and  a  mere  in- 
formal approval  of  such  acts  by  indi- 
vidual stockholders,  though  they  may 
constitute  a  majority,  will  have  no  legal 
force  or  eflFect.  Stevens  v,  Davison,  18 
Gratt.  819,  828. 

And  where  a  large  amount  of  spuri- 
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ous  stock  had  been  issued,  the  directors 
of  a  corporation  did  not  deny  an  ultra 
vires  action  on  their  party  by  alleging 
that  they  had  informally  solicited  and 
obtained  the  approval  of  a  majority  of 
the  stockholders,  where  it  does  not  ap- 
pear whether  the  stockholders  thus  so- 
licited were  the  holders  of  genuine  or 
spurious  stock,  even  if  such  informal 
approval  could  have  any  legal  force. 
Stevens  v,  Davison,  18  Gratt.  819,  828. 
And  see  the  title  CORPORATIONS, 
vol.  3,  p.  553. 

S.  Meetings  Other  than  Those  Pre- 
scribed by  Charter. 
Although  by  the  charter  of  a  com- 
pany, a  general  meeting  is  to  be  held 
at  least  once  annually,  at  such  time  and 
place  as  the  by-laws  prescribe;  the  com- 
pany may  hold  other  general  meetings 
as  often  as  the  interests  of  the  com- 
pany render  it  necessary.  Burr  v-.  Mc- 
Donald, 3  Gratt.  216.  See  the  title 
OFFICERS  AND  AGENTS  OF  PRI- 
VATE CORPORATIONS,  vol.  10,  p. 
560. 

3.  Authority  and  Notice. 

Reasonable  Notice  of  Meetings. — No 
function  existing  in  a  number  of  per- 
sons, such  as  the  stockholders  of  a 
corporation,  can  be  rightfully  exercised 
in  the  absence  of  any  of  the  members 
composing  such  body,  unless  they  have 
had  reasonable  notice  and  an  oppor- 
tunity to  be  present,  otherwise  all  pro- 
ceedings had  at  such  a  meeting  are  in- 
valid.   Reilly  v.  Oglebay,  25  W.  Va.  36. 

Notice  of  Called  Meeting.— What 
purported  to  be  a  notice  calling  a  meet- 
ing of  the  stockholders  of  a  corpora- 
tion held  to  be  insufficient;  and  all  the 
proceedings  had  at  the  meeting  thus 
called  declared  invalid.  Reilly  v.  Ogle- 
bay,  25  W.  Va.  36. 

Delegation  of  Stockholders'  Au- 
thority to  Call  Meeting.— The  secretary 
of  a  corporation,  who  is  not  authorized 
by  law  to  call  a  meeting  of  the  stock- 
holders by  virtue  of  his  office,  can  not 
do  so  by  authority  from  stockholders 
who  owned  more  than  one-tenth  of  the 


capital,  under  a  statute  allowing  such  a 
meeting  to  be  called  by  such  stock- 
holders. Reilly  v,  Oglebay,  25  W. 
Va.  36. 

Secretary's  Signature  to  Notice  of 
Meeting. — ^Where  there  was  no  board 
of  directors  for  a  corporation,  as  was 
necessarily  known  to  the  stockholders, 
there  could  be  no  secretary  of  such 
board,  and  the  fact  that  the  giver  of 
the  notice  of  a  stockholders'  meeting 
signed  the  notice  as  secretary  can  oot 
imply  that  he  did  so  as  secretary  of 
the  corporation.  Reilly  v.  Oglebay,  25 
W.  Va.  36. 

C.  STOCKHOLDERS'  RIGHTS  AND 

POWERS. 
1.  Majority  Rule  and  Effect  of  Action. 

Within  the  scope  of  its  charter  a 
majority  of  the  stockholders  is  su- 
preme, and  their  acts  are  binding  upon 
the  whole.  Moore  v.  Schoppcrt,  22  W. 
Va.  282,  291;  Currie  v.  Mutual  Assur- 
ance Society,  4  Hen.  &  M.  315,  4  Am. 
Dec.  517. 

By  the  act  of  incorporation,  a  ma- 
jority of  the  stockholders  have  the 
power  to  act  for  the  whole.  They  be- 
come, therefore,  the  agents  for  the 
whole.  When  they  vote  as  a  corpora- 
tion to  sell  the  corporate  property,  they 
do  so  for  all  the  stockholders  and  not 
for  the  majority  alone.  Reilly  v.  Ogle- 
bay, 25  W.  Va.  36,  44.  Sec  the  title 
CORPORATIONS,  vol.  3,  pp.  551, 
et  seq.,  591. 

Contract  of  Indemnity. — ^Wherc 
stockholders,  in  meeting,  agree  to  give 
a  contract  of  indemnity  to  a  bank 
whose  cashier  is  present,  but  it  is  dis- 
tinctly agreed  at  the  meeting  that  the 
contract  of  indemnity  thereafter  to  be 
reduced  to  writing  is  not  to  become* 
operative  and  binding,  nor  be  delivered 
to  the  bank,  until  signed  by  all  the 
stockholders,  such  contract,  when  re- 
duced to  writing  and  signed  by  some 
of  the  stockholders,  is  affected  with  the 
limitations  intended  to  be  imposed  upon 
it,  and  is  not  binding  on  stockholders 
who   sign,    unless     the    agreement  \& 
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sig^ned  by  all  as  previously  stipulated. 
Blair  v.  Security  Bank,  103  Va.  762,  50 
S.  E.  262. 

Assent  of  Stockholders  to  Mortgage. 
—See  the  title  CORPORATIONS,  vol. 
3,  p.  560. 

9.  Of  Minority  or  Single  Stockholder. 

a.  To  Contract  with  Corporation. 

See  the  title  CORPORATIONS,  vol. 
3,  pp.  519,  559,  560. 

"In  Addison  v,  Blythe,  75  Va.  700, 
720,  it  was  held,  that  the  directors  of  a 
corporation  are  its  officers  or  agents 
and  represent  the  interests  of  that  ab- 
stract legal  entity  and  of  those  who 
own  the  shares  of  its  stock.  One  of  the 
objects  of  creating  a  corporation  by 
law  is  to  enable  it  to  make  contracts, 
and  those  contracts  may  be  made  with 
the  stockholders  as  well  as  with  others." 
Lamb  v,  Laughlin,  25  W.  Va.  300,  310. 
See  Biggs  v.  EHiston  Development  Co., 
93  Va.  404,  24  S.  E.  113,  where  it  is 
held,  that  the  mere  relationship  does 
not  estop  from  asserting  any  claim 
against  the  corporation  that  might, 
under  similar  circumstances,  be  asserted 
against   an   individual. 

"There  is  nothing  either  in  law  or 
equity  which  forbids  a  member,  or  even 
a  director,  of  a  corporation  from  con- 
tracting with  it,  and,  like  any  other  in- 
dividual, he  has  a  right  to  prescribe  his 
own  terms,  which  the  corporation  are 
at  liberty  to  accept  or  reject,  and  when 
the  contract  is  concluded,  he  stands  in 
the  same  relation  to  the  other  creditors 
of  the  corporation  as  any  other  in- 
dividual would  under  the  same  circum- 
stances. When  the  question  of  priority 
arises,  it  must  depend  on  the  bona 
fides  of  the  transaction,  fraud  or  no 
fraud.  And  if  by  greater  diligence,  and 
without  fraud,  he  has  fairly  gained  an 
advantage  over  the  other  creditors,  he 
is  entitled  to  retain  it."  Planters' 
Bank  v.  Whittle,  78  Va.  737,  742. 

b.  To  Purchase  Corporate  Property. 

The  rule  that  a  party  holding  a  fidu- 
ciary relation  to  trust  property  can  not 
become  the  purchaser  of  such  property 


either  directly  or  indirectly  does  not 
generally  apply  to  the  stockholders  of 
a  corporation  which  is  managed  by  a 
board  of  directors.  Whether  it  does 
or  not  must  depend  upon  the  special 
facts  of  the  particular  case,  the  general 
rule  being  that  a  stockholder  of  sueh 
corporation  may  purchase.  Reilly  9, 
Oglebay,  26  W.  Va.  36,  43. 

But  in  the  case  before  us,  there  being 
no  board  of  directors,  the  stockholders 
assumed  and  performed  the  duties 
which  ordinarily  belong  to  a  board  of 
directors,  and  the  rule  applies.  Reilly 
V.  Oglebay,  25  W.  Va,  36,  43. 

c.  To  Bind  Other  Stockholders. 

A  stockholder  in  an  incorporated 
company  is  not  so  jointly  interested 
with  the  other  stockholders,  or  so 
identified  with  the  corporation,  that 
his  unauthorized  and  unwarranted  acts 
will  be  deemed  theirs,  or  in  any  man- 
ner bind  them,  to  their  detriment 
Western  Mining,  etc.,  Co,  t/.  Peytona 
Cannel  Coal  Co.,  8  W.  Va,  406.  See 
Kanawha  Coal  Co.  v,  Ballard,  etc.,  Coal 
Co.,  43  W.  Va.  721,  29   S.  E.  514. 

"The  shareholders  in  a  corporation 
are  the  real  parties  in  interest.  They 
furnish  the  capital  and  receive  the 
profits.  As  was  said  by  Mr.  Justice 
Miller  in  Sawyer  v,  Hoag,  17  Wall.  610, 
the  corporation  'is  but  the  representa- 
tive of  its  stockholders,  and  exists 
mainly  for  their  benefit,  and  is  gov- 
erned and  controlled  by  them  through 
officers  whom  they  elect,  and  the  in- 
terest and  power  of  legal  control  of 
each  shareholder  is  in  exact  proportion 
to  his  amount  of  stock.' "  Martin  v. 
South  Salem  Land  Co.,  94  Va.  28,  49, 
26  S.  E.  691. 

d.  Payment    by  a   Stockholder   Extin- 

guishes a  Debt  of  the  Corporation. 

Where  a  stockholder  satisfies  a  Hen 
on  property  of  the  corporation  and 
takes  an  assignment  of  the  lien  to  him- 
self, such  lien  is  extinguished  and  the 
stockholder  can  not  revive  it  by  an 
assignment  to  a  third  party.  Hardy  v. 
Norfolk  Mfg.    Co.,  80  Va.  404. 
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e.  To  Sue  or  Defend  on  Behalf  of  Cor- 
poration. 

See  the  titles  CORPORATIONS, 
vol.  8,  p.  676,  et  seq.;  OFFICERS  AND 
AGENTS  OF  PRIVATE  CORPORA- 
TIONS,  vol.   10,   pp.   581,  582. 

(1)  To  Sue. 

When  Corporation  Is  a  Going  Con- 
cern.— Stockholders  can  not  sue  in  be- 
half of  a  corporation  in  a  court  of  law; 
but  in  a  court  of  equity  the  rule  is  differ- 
ent. There,  though  redress  should  be 
obtained  if  possible  through  its  regu- 
larly appointed  agents,  if  it  is  shown 
that  the  directors  or  managing  officers 
have  refused  to  act  and  redress  has 
been  vainly  sought  within  the  corpora- 
tion, a  bill  by  the  stockholders  them- 
selves will  be  entertained.  Crumlish  v, 
Shenandoah  Val.  R.  Co.,  28  W.  Va.  623; 
Moore  v.  Schoppert,  22  W.  Va.  282, 
290.  See  Smith  v.  Cornelius,  41  W. 
Va.  69,  23  S.  E.  599,  601. 

A  stockholder  in  a  corporation  has 
no  right  to  bring  a  suit  in  equity  in  his 
own  name,  or  for  the  benefit  of  him- 
self and  other  stockholders,  upon  a 
cause  of  action  existing  in  the  corpora- 
tion, and  in  which  the  corporation  is 
itself  the  proper  complainant,  except 
where  it  actually  or  virtually  refuses  to 
institute  or  prosecute  the  suit.  It  must 
be  averred  and  proved  that  application 
was  made  to  the  proper  authorities  to 
institute  suit  and  they  refused,  or  that 
such  a  state  of  facts  exists  that  the  ap- 
plication itself  would  be  useless,  or  the 
facts  charged  must  be  such  as  to  show 
that  it  is  reasonably  certain  that  a  suit 
by  the  corporation  would  be  impossi- 
ble. But  the  suit,  when  brought,  is  still , 
the  suit  of  the  corporation,  the  stock- 
holder being  permitted  to  sue  in  this 
manner  simply  to  set  in  motion  the  ju- 
dicial machinery  of  the  court.  Mount 
V.  Radford  Trust  Co.,  93  Va.  427,  25 
S.  E.  244;  Baltimore,  etc.,  R.  Co.  v. 
Wheeling,  13  Gratt.  40;  Stevens  v.  Da- 
vison, 18  Gratt.  819. 

"Ordinarily,  the  directors  of  a  cor- 
poration have  complete  power  to  con- 


trol its  action,  and  to  decide  wheth-;r 
it  shall  enter  into  litigation  or  not. 
The  shareholder,  therefore,  can  not  ob- 
tain the  interposition  of  the  courts 
without  showing  that  the  directors  are 
either  unwilling  or  unable  to  bring  suit 
on"  behalf  of  the  corporation.  And, 
even  where  the  directors  or  the  ordi- 
nary managing  officers  are  at  fault, 
it  does  not  necessarily  follow  that 
the  corporation  is  disabled  from 
procuring  justice  for  itself;  for, 
the  majority  of  the  shareholders 
in  corporate  meeting  having  su- 
preme authority  under  the  charter  to 
manage  the  corporate  affairs,  whenever 
it  is  possible  to  obtain  justice  by  call- 
ing a  meeting  of  the  shareholders  and 
removing  the  offending  officers  and 
electing  new  ones,  this  remedy  must 
be  pursued."  Rathbone  v,  Parkersburg 
Gas  Co.,  31  W.  Va.  798,  8  S.  E.  570. 
573. 

"The  refusal  of  the  agents  to  insti- 
tute legal  proceedings  on  behalf  of  the 
corporation,  even  when  requested  by 
its  shareholders,  may  possibly  be  a  ju- 
dicious exercise  of  the  discretion  con- 
ferred upon  them.  This  discretionary 
power  confided  to  the  agents  can  not 
be  usurped  by  the  shareholders,  and 
therefore  the  courts  will  not  interfere 
at  the  suit  of  a  shareholder  to  redress 
an  injury  suffered  by  the  corporation, 
merely  because  its  managing  agents 
have  in  good  faith  refused  to  beg^n  a 
suit.  In  order  to  entitle  a  shareholder 
to  sue  he  must  show,  either  that  the 
managing  agents  are  themselves  the 
authors  of  the  wrong,  or  that  their  re- 
fusal to  bring  suit  in  the  name  of  the 
corporation  is  an  act  of  bad  faith,  or  an 
abuse  of  the  discretionary  power  vested 
in  them."  Rathbone  v.  Parkersburg 
Gas  Co.,  31  W.  Va.  798,  8  S.  E.  570, 
573. 

"Thus,  in  order  to  confer  upon  a 
shareholder  the  right  to  sue,  in  a  case 
in  which  the  primary  right  is  on  the 
corporation,  he  must  not  only  show 
that  the  directors  are  in  default  cir 
wrongfully  refuse  to  sue,  but  he  musl 
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show  that  a  majority  of  the  sharehold- 
ers have  been  appealed  to,  and  thit 
they  are  also  guilty  of  misconduct,  or 
willfully  and  wrongfully  refuse  to  act 
in  the  matter."  Rathbone  v.  Parkers- 
burg  Gas  Co.,  31  W.  Va.  798,  8  S.  E. 
570,  573.  See  the  title  OFFICERS 
AND  AGENTS  OF  PRIVATE  COR- 
PORATIONS, vol.  10,  pp.  566,  et  seq., 
570. 

What  Allegations  Are  Insufficient. — 
Where  the  bill  does  not  allege  that  the 
corporation  is  either  insolvent  or  has 
abandoned  its  corporate  business,  or 
that  any  of  its  officers  have  done  any 
act  ultra  vires,  but  merely  that  the 
president  and  manager  of  the  compa- 
ny's business  has  abused  his  trust  and 
that  a  majority  of  the  directors  and 
stockholders  are  under  his  influence 
and  refuse  to  remove  him,  alleging  that 
the  said  directors  and  stockholders  arc 
near  kinsmen  of  said  president;  that 
some  of  them  reside  at  a  distance  and 
permit  him  to  select  their  proxies,  that 
they  refused  to  permit  a  committee  ap- 
pointed to  investigate  the  books  of  the 
company  to  employ  an  expert  to  assist 
them,  that,  at  a  meeting  for  the  elec- 
tion of  a  board  of  directors,  some  of 
them  withdrew  and  broke  up  the  meet- 
ing and  that  they  afterwards  gave  no- 
tice for  a  meeting  to  elect  five  direct- 
ors, ignoring  the  fact  that  three  di- 
rectors had  been  elected  at  the  former 
meeting;  such  facts,  taken  singly  or 
all  together  do  not  of  themselves  nec- 
essarily establish  that  the  directors  and 
stockholders  have  acted  either  fraud- 
ulently or  in  willful  disregard  of  their 
duties  or  that  they  have  manifestly 
abused  the  discretionary  power  vested 
in  them  or  that  a  majority  of  them 
have  by  their  misconduct  disabled 
themselves  to  act  or  that  they  have 
been  legally  called  upon  to  act  ^nd  re- 
fused to  do  so,  so  as  to  entitle  stock- 
holders to  file  a  bill  in  their  own  name. 
Rathbone  v.  Parkersburg  Gas  Co.,  31 
W.  Va.  798,  8  S.  E.   570. 

When  Corporation  Has  Ceased  Busi- 
ness.— When,  however,  it  is  shown  that 


the  corporation  has  ceased  to  ex- 
ist either  in  law  or  in  fact  or 
that  it  has  abandoned  its  corpo- 
rate business  and  neglected  to 
maintain  its  corporate  existence  by  the 
election  of  officers,  nothing  more  can 
be  required  of  the  stockholder  or  cred- 
itor in  order  to  entitle  him  to  sue  for 
the  protection  of  his  rights  in  such  cor- 
poration, than  that  he  should  show  the 
condition  of  such  corporation  and  its 
management.  Crumlish  v.  Shenandoah 
Val.  R.  Co.,  28  W.  Va.  623;  Finney  v. 
Bennett,  27  Gratt.  365;  W.  Va.  Code, 
ch.  53,  §  58. 
(2)  To  Defend. 

Right  of  Stockholders  to  Defend  a 
Suit  against  Corporation. — A  corpora- 
tion must  defend  a  suit  brought  against 
it,  in  its  corporate  name,  and  a  stock- 
holder will  not  be  permitted  to  de- 
fend, and  his  answer  will  be  stricken 
out.  But  if  the  officers  and  agents  of 
the  corporation  refuse  to  defend  the 
suit  in  its  name,  the  court  may  in  eq- 
uity allow  such  defense  to  be  made  by 
the  stockholders.  Park  v.  New  York, 
etc.,  Oil  Co.,  26  W.  Va.  486;  Park  v. 
Petroleum  Co.,  25  W.  Va.  108.  See  the 
title  CORPORATIONS,  vol.  3,  p.  577, 
et  seq. 

But  he  must  show  why  the  corpora- 
tion did  not  defend  the  suit,  if  he  files 
his  answer  denying  the  liability  of  the 
corporation.  Park  v.  New  York,  etc., 
Oil    Co.,   26  W.   Va.   486. 

A  stockholder  of  a  corporation  can 
not  be  regarded  as  answering  for  the 
corporation  itself.  In  a  special  case, 
\  however,  where  there  is  an  allegation 
that  the  directors  fraudulently  refuseJ 
to  attend  to  the  interest  of  the  corpora- 
tion, a  court  of  equity  will,  in  its  dis- 
cretion, allow  a  stockholder  to  become 
a  party  defendant,  for  the  purpose  of 
protecting,  from  unfounded  and  illegal 
claims  against  the  company,  his  own 
interest  and  the  interest  of  such  other 
stockholders  as  choose  to  join  him  In 
the  defense.  Kanawha  Coal  Co.  v.  Bal 
lard,  etc.,  Coal  Co.,  43  W.  Va.  721,  29 
S.  E.  514. 
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A  corporation  being  a  defendant  to 
a  suit  in  equity,  the  object  of  which  is 
to  have  it  declared  null,  the  holders  of 
stock  in  it  are  not  proper  parties  to 
defend  the  suit.  But  in  such  a  case 
the  holders  of  the  stock,  claiming  that 
if  the  corporation  is  annulled  they  have 
equitable  interests  in  the  property,  may 
be  admitted  as  parties  defendants  to 
protect  their  interests.  Washington, 
etc.,  R.  Co.  V,  Alexandria,  etc.,  R.  Co., 
19  Gratt.  592. 

And  where  a  corporation  was  sued 
and  its  property  attached  in  equity  for 
a  claim,  and  the  corporation  appeared 
and  demurred  to  the  bill,  and  a  party 
filed  his  petition  and  asked  to  be  made 
a  party  defendant  and  to  be  allowed  to 
file  his  answer,  which  he  was  permitted 
to  do,  and  in  said  answer  he  averred 
that  he  had  purchased  of  one  of  the 
stockholders  three-fourths  of  all  the 
stock  of  the  corporation,  and  then  pro- 
ceeded to  resist  the  plaintiff's  money 
demand  against  the  .  corporation,  on 
motion  of  the  plaintiff  his  answer  was 
stricken  from  the  record;  and  it  did 
not  appear  that  the  corporation  had  re- 
fused to  defend  the  suit.  Park  v.  Pe- 
troleum Co.,  25  W.  Va.  108. 

(8)    When  Corporation    Not    Even  a 
Necessary  Party. 

And  when  a  suit  is  brought  by  the 
stockholder  of  a  dissolved  foreign  cor- 
poration to  compel  a  domestic  corpo- 
ration to  account  for  certain  assets  of 
the  said  foreign  corporation  in  its  pos- 
session, the  domestic  courts  have  ju- 
risdiction and  the  foreign  corporation 
is  not  even  a  necessary  party.  The 
court  distinguished  this  case  from  that 
of  Nimick  v.  Mingo  Iron  Works  Co., 
25  W.  Va.  184,  where  the  object  was 
to  enforce  a  statutory  liability  imposed 
by  the  state  of  Ohio,  on  stockholders 
of  an  Ohio  corporation  resident  in 
West  Virginia.  The  court  held  that 
such  liability  being  conditional  on  fail- 
ure of  assets  could  not  be  enforced  by 
the  West  Virginia  courts,  since  thev 
had  not  jurisdiction  over  the  Ohio  cor- 


poration, to  determine  the  amount  of 
its  assets.  But  in  the  principal  case  the 
liability  of  the  domestic  corporation  is 
absolute  and  unconditional.  Crumlish 
V.  Shenandoah  Val.  R.  Co.,  28  W.  Va. 
623. 

Where,  in  a  suit  in  equity  by  a  share- 
holder to  protect  his  equitable  interest 
in  the  affairs  of  a  corporation,  all  the 
parties  in  interest,  stockholders,  direct- 
ors and  president,  are  before  the  court, 
it  is  unnecessary  to  make  the  corpora- 
tion a  formal  party.  Kyle  v,  Wagner, 
45  W.  Va.  349,  32  *S.  E.  213. 

Although  in  some  instances  where  a 
suit  is  brought  by  a  shareholder  to  pro- 
tect his  equitable  interest  in  the  af- 
fairs of  a  corporation,  the  corporation 
has  been  held  to  be  a  necessary  party, 
because  the  legal  title  to  the  property 
is  vested  in  the  corporation.  Kyle  r. 
Wagner,  45  W.  Va.  349,  32  S.  E.  213, 
214. 

(4)  Multifariousness  of  Bill. 

A  bill  filed  by  a  stockholder  of  a  dis- 
solved corporation  in  his  own  behalf 
and  that  of  other  stockholders  against 
a  domestic  corporation,  primarily  to 
compel  it  to  hand  over  assets  of  the 
dissolved  corporation  in  its  hands  and, 
secondarily  to  ask  that  the  creditors 
of  the  dissolved  corporation  may  be 
convened  and  the  assets  distributed 
among  its  creditors  and  shareholders, 
is  not  open  to  the  objection  of  multifa- 
riousness. Crumlish  v.  Shenandoah 
Val.  R.  Co.,  28  W.  Va.  623. 

(6)  Stockholders  as  Parties. 

Upon  a  bill  filed  by  a  creditor  of  an 
insolvent  corporation  solely  for  the 
purpose  of  winding  up  its  affairs  and 
of  subjecting  its  property  and  fran- 
chises to  the  payment  of  its  debts,  the 
shareholders  are  neither  necessary  nor 
proper  parties,  if  no  relief  is  sought 
against  them.  They  are  represented 
by  the  Company.  Bristol  Iron,  etc., 
Co.  V.  Thomas,  93  Va.  396,  25  S.  E. 
110.  See  ante,  "Action  or  Suit  by  Trus- 
tee  under    Chancery    Decree,"   VI,  D, 
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5,  c.    Sec  the  title  CORPORATIONS, 
vol.   3,  p.   588,   et  seq. 

f.  To  Sue  Corporation  or  Officers. 

See  ante,  "Creditors*  Suit  by  Guaran- 
teed Stockholders,"  III,  B,  4,  c;  "Suits 
for  Rescission  and  Cancellation,"  VI, 
A,  4,  f. 

(1)  For  Directors'  Default. 

See  the  title  OFFICERS  AND 
AGENTS  OF  PRIVATE  CORPO- 
RATIONS, vol.  10,  p.  581,  et  seq. 

Semble,  that  an  individual  corpora- 
tor, who  has  suffered  damage  in  a  con- 
tract made  with  his  company,  through 
the  fraudulent  acts  and  votes  of  its  di- 
rectors, under  color  of  their  offices, 
can  maintain  no  action  against  them  to 
recover  compensation.  His  remedy  is 
against  the  company.  Zinn  v.  Mendel, 
«    W.    Va.    580,   587. 

And  the  directors,  who  fraudulently 
abuse  their  trust,  and  misapply  the 
funds  of  the  corporation,  are  personally 
liable  as  trustees,  to  make  good  that 
loss.  But  the  stockholders  can  not 
maintain  a  bill  to  compel  them  to  ac- 
count, unless  it  first  appear,  that  the 
directors  are  the  parties  who  made 
themselves  answerable  for  the  loss.  In 
all  cases,  the  corporation  is  a  neces- 
sary party,  either  as  complainant  or 
defendant.  Zinn  v.  Mendel,  9  W.  Va. 
580,  587. 

"In  order  to  give  standing  in  a  court 
of  equity  to  a  small  minority  of  stock- 
holders, contesting  as  ultra  vires  an  act 
of  the  directors,  against  which  a  large 
majority  makes  no  objection,  it  must 
appear  that  they  have  exhausted  all  the 
means  within  their  reach  to  obtain  re- 
dress of  their  grievances  within  the 
corporation  itself,  and  that  they  were 
stockholders  at  the  time  of  the  trans- 
actions complained  of,  or  that  the  shares 
bave  devolved  on  them  since  by  opera- 
tion of  law."  Boyce  v,  Montauk  Gas 
Coal  Co.,  37  W.  Va.  73,  16  S.  E.  501, 
507.  See  Rathbone  v.  Parkersburg  Gas 
Co.,  31  W.  Va.  798,  8  S.  E.  570,  where 
it  is   held,   that  in   order  to   entitle   a 


stockholder  to  institute  and  maintain  a 
suit  in  equity  to  redress  a  corporate  in- 
jury committed  infra  vires,  against  a 
solvent  corporation  in  the  full  exercise 
of  its  franchises,  and  carrying  on  its 
corporate  business,  it  must  appear  not 
only  that  the  directors  are  either  disa- 
bled by  their  misconduct  to  sue,  or  that 
they  have  wrongfully  refused  to  do  so 
upon  a  proper  demand;  but  where  the 
matter  will  admit  of  the  necessary  de- 
lay, and  it  is  practicable  to  call  upon 
the  stockholders  to  act,  this  must  also 
be  done.  Until  it  is  shown  that  every 
reasonable  effort  to  obtain  redress 
through  the  regularly  constituted 
agents  and  controlling  power  of  the 
corporation  has  proved  unavailing,  a 
stockholder  can  not  sue  in  his  own 
name  alone,  nor  on  behalf  of  himself 
and  other  stockholders.  Nor  do  §§  57, 
58,  ch.  53,  Va,  Code,  have  any  applica- 
tion to  such  a  suit.  See  Moore  v. 
Schoppart,  22  W.  Va.  282,  291;  Park  v. 
Petroleum  Co.,  25  W.  Va.  108,  111; 
Smith  V.  Cornelius,  41  W.  Va.  59,  23 
S.  E.  599. 

(2)  Right  to  Enjoin  Corporation. 

See  the  title  INJUNCTIONS,  vol. 
7,  p.  585. 

(8)  Barred  by  Laches. 

While  a  minority  of  the  stockhold- 
ers of  a  corporation  may  maintain  a 
bill  in  equity,  in  behalf  of  themselves 
and  other  stockholders,  for  fraud,  con- 
spiracy, or  ultra  vires  acts,  against  a 
corporation,  its  officers,  or  others  who 
participated  therein,  while  the  minority 
stockholders  have  been  injured  by  said 
act  (see  Washington,  etc.,  R.  Co.  r. 
Alexandria,  etc.,  R.  Co.,  19  Gratt.  592, 
604),  they  must  act  promptly,  and  not 
wait  an  unreasonable  time.  If  they 
postpone  their  complaint  for  an  unrea- 
sonable time,  they  forfeit  their  right 
to  equitable  relief.  Boyce  v.  Montauk 
Gas  Coal  Co.,  37  W.  Va.  73,  16  S.  E. 
501.  See  the  titles  CORPORATIONS, 
vol.  3,  p.  575;  OFFICERS  AND 
AGENTS  OF  PRIVATE  CORPORA- 
TIONS,  vol.  10,  p.  567. 
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Acquiescence  by  Failure  to  Attend 
Meetings. — And  if  the  minority  of 
stockholders  fail  to  attend  meetings, 
they  will  be  held  to  acquiesce  in  what- 
ever is  done  by  the  majority,  and  arc 
barred  of  relief  in  equity.  Boyce  v. 
Montauk  Gas  Coal  Co.,"  37  W.  Va.  73, 
16  S.  E.  501. 
g.  Interest  in  Property. 

See  the  title  CORPORATIONS,  vol. 
3,  pp.  519,  524,  586,  587. 

Title  to  Corporate  Property.— In  a 
court  of  law,  the  property  and  rights 
of  an  incorporated  company  belong  to 
the  united  association,  acting  in  the  cor- 
porate name,  and  not  to  the  stockhold- 
ers. The  latter,  however,  are  the  real 
owners;  and  a  technical  trust  thus 
arises  in  their  favor  which  will  be  pro* 
tected  and  enforced  in  a  court  of  eq- 
uity. Moore  v.  Schoppert,  22  W.  Va. 
282;  Park  v.  Petroleum  Co.,  25  W.  Va. 
108;  Park  v.  New  York  Oil  Co.,  26 
W.  Va-  486;  Hurst  v.  Coe,  30  W.  Va. 
158,  3  S.  E.  564;  Mount  v.  Radford 
Trust  Co.,  93  Va.  427,  430,  25  S.  E.  244. 

Where  the  stock  of  a  corporation  is 
declared  to  be  personal  estate,  and  the 
certificates  are  made  transferable  on 
the  books  of  the  corporation,  and  it  is 
authorized  to  acquire  real  estate,  such 
estate  is  vested  in  it  as  a  corporation, 
and  not  in  the  individual  shareholders. 
Barksdale  v.  Finney,  14  Gratt.  338;  Bal- 
timore, etc.,  R.  Co.  V.  Supervisors,  3 
W.  Va.  319;  Kanawha  Coal  Co.  v.  Bal- 
lard, etc.,  C6al  Co.,  43  W.  Va.  721,  29 
S.  E.  514. 

The  interest  of  each  individual  share- 
holder in  the  corporate  property  is  a 
share  of  the  net  produce  thereon  when 
brought  into  one  fund.  Barksdale  v. 
Finney,  14  Gratt.  338^  357. 

And  the  interest  which  a  stockholder 
has  in  the  company  of  which  he  is  a 
member  is  the  stock  which  he  owns  in 
the  company,  and  the  extent  of  that  in- 
terest is,  not  the  market  value  of  the 
shares  of  stock  which  he  holds,  and 
not  paid  for,  but  the  value  of  his  stock, 
after  deducting  therefrom  what  has  not 
been  paid  upon  it,  his  stock  being  lia- 


ble to  be  sold  by  the  company  at  any 
time  and  the  proceeds  applied  to  the 
payment  of  so  much  thereof  as  is  un- 
paid. His  interest  in  the  company  is 
only  the  market  value  of  his  stock,  after 
deducting  therefrom  what  is  unpaid. 
Petersburg  Savings,  etc.,  Ins.  Co.  v. 
Lumsden,  75  Va.  327,  336. 

Stockholder  Acquiring  Entire  Stock. 
— A  conveyance  of  all  the  capital  stock 
of  a  corporation  to  a  purchaser  gives 
to  such  purchaser  only  an  equitable  in- 
terest in  the  property  to  carry  on  busi- 
ness under  the  act  of  incorporation  and 
in  the  corporate  name,  and  the  corpo- 
ration is  still  the  legal  owner  of  the 
same.  Park  v.  Petroleum  Co.,  25  W. 
Va.  108,  112.  See  Hurst  v.  Coe,  30  W. 
Va.  158,  3  S.  E.  564.  See  the  title  COR- 
PORATIONS, vol.  3,  p.  586. 

h.  Right  to  Inspection  of  Books. 

The  books  and  papers  of  the  corpo- 
ration are  open  to  the  inspection  of  its 
stockhelders.  Martin  v.  South  Salem 
Land  Co.,  94  Va.  28,  26  S.  E.  591. 

i.  As  Parties  to  Suit  to  Annul  Corpora- 
tion* 

See  the  title  CORPORATIONS,  vol. 
3,  p.  589. 

j.  Right  to  Waive  Provisions  for  Their 
Benefit. 

See     the     title     CORPORATIONS, 
vol.   3,   p.   575. 
3.  On  Dissolution. 

See  the  title  CORPORATIONS,  vol. 
3,  pp.  541,  590,  601. 

Evidence  of  Right— Those  claiming 
as  stockholders  the  right  to  participate 
in  the  distribution  of  the  assets  in  the 
winding  up  of  the  affairs  of  a  private 
corporation  must  produce  some  satis- 
factory evidence  of  a  present,  subsist- 
ing interest.  Crumlish  v.  Shenandoah 
Val.  R.  Co.,  40  W.  Va.  627,  22  S.  E.  90. 

Bonus  for  Guaranty  of  Payment  of 
Debts  Valid.— See  the  title  CORPO- 
RATIONS, vol.  3,  p.  591. 

Agreement  for  Compensation  for 
Difference  in  Input — Construction.— 
See  the  title  CORPORATIONS,  vol. 
3,   p.   603. 
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Settlement  between  Holders  of  Stock 
Paid  in  Confederate  Money  and  Oth- 

era^Scc  the  titles  CORPORATIONS, 
vol.  3,  pp.  602,  603;  PAYMENT,  vol. 
11,  p.  1. 

Res  Judicata.— See  the  title  FOR- 
MER ADJUDICATION  OR  RES 
ADJUDICATA,  vol.  6,  p.  298. 

D.  LIABILITIES  OF  STOCKHOLD- 
ERS. 
1.  In  General. 

To  the  extent  of  his  stock,  each 
stockholder  is  liable  individually  for 
the  debts  of  the  corporation.  Where 
a  stockholder  pays  the  debt  of  the  cor- 
poration and  takes  an  assignihent 
thereof  to  himself,  he  can  not  revive 
that  debt  by  assigning  it  to  a  third 
party.  Hardy  v.  Norfolk  Mfg.  Co.,  80 
Va.  404.  See  the  title  CORPORA- 
TIONS, vol.  3,  p.  524. 

And  where  a  vendor's  lien  exists  on 
the  real  estate  of  the  corporation,  rep- 
resented by  a  past  due  note,  and  the 
stockholders  agree  with  the  creditors 
of  the  corporation,  that  the  latter  shall 
give  the  corporation  further  time,  and 
that  corporation  will  satisfy  the  vend- 
or's lien,  and  convey  its  property  free 
from  liens,  in  trust  to  secure  those 
creditors:  If  one  of  the  stockholders 
shall  satisfy  that  lien  and  take  an  as- 
signment thereof  to  himself,  he  is  es- 
topped from  claiming  "that  lien  as  his 
own  property,  and  an  assignee  from 
him  without  notice,  if  the  note  be  past 
due,  or  an  assignee  from  him  with  no- 
tice, if  the  note  be  not  past  due,  stands 
in  no  better  position  than  his  assignor; 
and  the  trust  deed  lien  of  the  creditors 
hath  precedence.  Hardy  v.  Norfolk 
Mfg.  Co.,  80  Va.  404. 

But  in  West  Virginia,  as  well  as 
other  states,  no  stockholder,  after  he 
has  paid  his  stock  subscription,  is  lia- 
ble personally  for  any  part  of  the  debts 
of  the  corporation.  Pyles  v.  Riverside 
Furniture  Co.,  30  W.  Va.  123,  2  S.  E. 
909.  See  Blue  Jacket,  etc.,  Co.  v, 
Scherr,   50  W.   Va.   533,   546,  40   S.    E. 


514.     And   see   the   title    CORPORA- 
TIONS, vol.  3,  p.  576. 
Estoppel   to    Deny    Incorporation. — 

*'When  a  charter  has  been  granted  by 
a  circuit  court  pursuant  to  §  1145  of 
the  Code,  and  lodged  with  the  secretary 
of  the  commonwealth  for  recordation 
(the  tax  thereon  having  been  paid, 
when  a  tax  is  imposed),  the  corpora- 
tion so  chartered  has  a  legal  existence, 
so  far  at  least  that  neither  it  nor  its 
stockholders  will  be  permitted  to  ques- 
tion it  in  a  controversy  with  its  credit- 
ors. To  hold  otherwise  would  be  to 
disregard  the  express  language  of  § 
1146  of  the  Code."  Martin  v.  South 
Salem  Land  Co.,  94  Va.  28,  41,  26  S. 
E.  591.  See  Coalter  v.  Bargamin,  99 
Va.   65,   68,   37   S.   E.   779. 

Stockholders  Bound  by  Charter  and 
By-Laws.— See  the  titles  CONSTI- 
TUTIONAL LAW,  vol.  3,  p.  216; 
CORPORATIONS,  vol.  3,  pp.  539,  549. 

%,  Sututory  Extraordinary  Liability. 

In  General. — There  is  no  statutory 
extraordinary  liability  in  West  Virginia 
except  as  to  stockholders  in  banks. 
See  W.  Va.  Const.,  art.  11,  §§  2,.  6;  W. 
Va.  Code,  ch.  54,  §§  78,  111.  Nor  is 
there  any  such  liability  in  Virginia. 
See  Va.  Code  (1904),  §  1105,  e  (9). 

It  is  a  well-settled  rule. of  the  com- 
mon law,  that  in  the  absence  of  any 
constitutional  provision  or  statute  law 
to  the  contrary  there  is  no  liability 
upon  the  stockholders  of  a  corporation 
to  pay  its  debts  or  liabilities  beyond 
his  subscription.  Nimick  v.  Mingo 
Iron  Works   Co.,  25  W.  Va.   184. 

Where  the  stock  subscribed  has  all 
been  paid  up,  neither  the  individual 
members  of  a  corporation,  the  stock- 
holders or  their  property,  are  liable  to 
the  creditors.  Hulings  v.  Huling's 
Lumber  Co.,  38  W.  Va.  351,  18  S.  E. 
620;  Blue  Jacket,  etc.,  Co.  v.  Scherr,  50 
W.  Va.  533,  543,  546,  40  S.  E.  514; 
Floyd  V,  National  Loan,  etc.,  Co.,  49 
W.  Va.  327,  333,  38  S.  E.  653.  See 
Hope  V.  Valley  City  Salt  Co.,  25  W. 
Va.  789;  Lamb  v.  Pannell,  28  W.  Va. 
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663;  Sweeny  v.  Grape  Sugar  Refining 
Co.,  30  W.  Va.  443,  4  S.  E.  431. 

"By  the  act  of  incorporation  a  priv^*- 
lege  is  conferred  which  exempts  indi- 
vidual members  from  all  liability  ex- 
cept that  the  stock  which  they  hold 
must  be  paid  for,  and  good  faith  to 
the  public  requires  that  they  shall  be 
held  to  a  strict  compliance  with  all  the 
obligations  imposed  by  that  member- 
ship." Martin  v.  South  Salem  Land 
Co.,  94  Va.  28,  43,  26  S.  E.  591. 

Of  Foreign  Corporation. — In  Nimick 
V.  Mingo  Iron  Works  Co.,  25  W.  Va. 
184,  it  was  held,  that  the  stockholders 
of  a  foreign  corporation,  where  the 
state  of  its  creation  imposes  an  indi- 
vidual liability  beyond  the  amount  of 
stock  held,  are  individually  liable  to  the 
creditors  thereof,  if  the  same  be  nec- 
essary for  the  payment  of  its  debts,  in 
addition  to  their  stocks,  in  an  amount 
equal  to  the  stock  by  them  subscribed 
or  otherwise  acquired. 

This  liability  is  not  in  the  nature  of 
a  penalty  or  forfeiture,  but  it  arises 
out  of  the  implied  promise  of  the  stock- 
holder to  assume  and  discharge  the  in- 
dividual liability  imposed  by  the  stat- 
ute, under  which  the  corporation  was 
created.  Nimick  v.  Mingo  Iron  Works 
Co.,  25  W.  Va.  184. 

This  liability  is  not  a  primary  re- 
source or  fund  for  the  payment  of  the 
debts  of  the  corporation;  it  is  collat- 
eral and  conditional  to  the  principal  ob- 
ligation which  rests  upon  the  corpora- 
tion; and  is  to  be  resorted  to  by  the 
creditors  only  in  case  of  the  insolvency 
of  the  corporation,  or  when  payment 
can  not  be  enforced  against  it  by  the 
ordinary  process.  Nimick  v.  Mingo 
Iron  Works  Co.,  25  W.  Va.  184. 

This  liaiblity  is  a  security  provided 
by  law  for  the  exclusive  benefit  of  the 
creditors,  over  which  the  corporate  au- 
thorities can  have  no  control;  and  this 
liability  is  several  in  its  nature,  but  the 
right  arising  out  of  it  is  intended  for 
the  common  and  equal  benefit  of  all 
creditors   of   the   corporation.     Nimick 


V.  Mingo  Iron  Works  Co.,  25  W.  Va. 
184. 

In  any  suit  instituted  for  the  purpose 
of  enforcing  this  liability  against  the 
stockholders  the  corporation  is  a  nec- 
essary party.  Nimick  v.  Mingo  Iron 
Works   Co.,  25  W.  Va.  184. 

Enforced  in  Courts  of  State  Impos- 
ing It-<-Changed  by  Statute  in  West 
Virginia. — Such  liability  must  be  en- 
forced in  the  courts  of  the  state  impos- 
ing it  and  through  the  remedy  provided 
by  the  laws  of  that  state,  Woods,  J., 
saying:  "Dwelling  in  the  place  of  its 
creation,  all  contract  made  with  the 
corporation  must,  by  legal  intendment, 
be  made  subject  to  the  laws  of  its  cre- 
ation, and  all  persons  contracting  with 
it  must  be  presumed  to  contract  with 
reference  to  the  remedies  provided 
them  by  the  state  creating  the  corpora- 
tion, and  if  these  remedies  are  not  as 
convenient  and  efficient  as  they  might 
possibly  have  been  made,  they  can  have 
no  rightful  claim  by  law  or  comity  to 
supplement  such  inefficient  remedies 
by  invoking  the  aid  of  the  courts  of  a 
foreign  state.  They  have  contracted 
with  reference  to  the  advantages  af- 
forded them  by  the  laws  of  the  state 
under  which  the  corporation  was  cre- 
ated, and  no  injustice  is  done  them 
when  they  are  obliged  to  be  content 
with  the  remedies  which  the  laws  of  the 
same  state  afford  for  the  protection  of 
their  property  and  the  enforcement  of 
the  rights  thereby  granted  to  them." 
Nimick  v.  Mingo  Iron  Works,  25  W. 
Va.   184,   203. 

Such  liability  must  be  enforced  by  a 
bill  in  equity  to  which  the  corporation, 
the  stockholders  and  creditors  are  nec- 
essary parties,  since  the  liability  of  the 
stockholders  is  not  primary,  but  sec- 
ondary, and  conditional  on  the  insuffi- 
ciency of  the  corporate  assets  and  can 
not  be  determined  without  ascertaining 
who  are  the  solvent  stockholders,  the 
amount  of  stock  held  by  each,  the 
amount  of  all  debts  due  by  the  corpora- 
tion to  its  several  creditors,  and  the 
amount  of  the  available  corporate  as- 
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sets.  Nimick  v.  Mingo  Iron  Works ' 
Co.,  25  W.  Va.  184.  See  Crumlish  v,  \ 
Shenandoah  Val.  R.  Co.,  28  W.  Va.  623.  j 

And  a  bill  in  equity  to  ascertain  and  ] 
determine  the  extent  of  the  individual  I 
liability  of  the  stockholders  of  a  for-  ! 
•Cign  corporation  can  not  be  sustained.  I 
Nimick  v.  Mingo  Iron  Works  Co.,  25 
W.    Va.    184. 

The  doctrine  of  this  case  has  been 
superseded  by  §§  58,  59,  ch.  53,  W.  Va. 
Code,  which  gives  the  circuit  courts 
jurisdiction  of  such  suit.  Swing  v. 
Bentley,  etc.,  Furniture  Co.,  45  W.  Va. 
283,  31  S.  E.  925;  Swing  v.  Parker. s- 
hurg  Veneer,  etc.,  Co.,  45  W.  Va.  288. 
31  S.  E.  926. 

Sututes  Imposing  Further  Liability 
to  Be  Strictly  ConBtrucd— All  such 
constitutional  or  statutory  provisions 
which  impose  a  personal  liability  upon 
the   stockholders   for    the   payment   of 


the  corporate  debts  arc  to  be  strictly 
construed.  Nimick  v.  Mingo  Iron 
Works  Co.,  25  W.  Va.  184. 

Imposition  under  Reserved  Right  to 
Amend  Charter. — Under  a  reservation 
of  the  right  to  amend  or  repeal  a  cor- 
porate charter,  the  legislature  may  sub- 
sequently provide  for  the  personal  lia- 
bility of  the  stockholders  for  all  cor- 
porate debts  incurred  thereafter,  and 
stockholders  becoming  such,  or  contin- 
uing to  be  such,  after  such  liability  im- 
posed,''must  be  understood  as  agreeing 
thereto.  Anderson  v.  Com.,  18  Gratt. 
295,    299. 

3.  Liability  as  Partners. 
See  the  title  CORPORATIONS,  vol. 

3,  pp.   538,  539. 

4.  Liability  for  Taxes. 

See  the  titles  EXPRESS  COMPA- 
NIES, vol.  5,  p.  806;  TAXATION. 


STOCK  DIVIDEND.— In  Kaufman  v.  Charlottesville  Woolen  Mills  Co.,  93 
Ta.  673,  26  S.  E.  1003,  1004,  it  is  said:  "A  stock  dividend  is  not,  in  the  ordinary 
sense,  a  dividend;  the  latter  being  the  distribution  of  profits  to  stockholders,  as 
income  from  their  investment.  A  stock  dividend  is  merely  an  increase  in  the 
number  of  shares,  the  increased  number  representing  exactly  the  same  property 
that  was  represented  by  the  smaller  number  of  shares.  The  corporate  prop- 
•erty  remains  the  same  after  the  stock  is  increased  as  before,  and  the  interest 
-of  each  stockholder  in  the  corporate  property  is  also  unchanged.  He  merely 
holds  a  new  representative  or  evidence  of  that  interest.''  See  also,  the  title 
STOCK  AND  STOCKHOLDERS,  ante,  p.  791. 

StocK  £xchan^e. 

As  to  the  legality  of  speculations  in  options  or  margins,  sec  the  title  GAM- 
BLING CONTRACTS,  vol.  6,  p.  686.  As  to  license  taxes  of  stock  brokers, 
sec  the  titles  BROKERS,  vol.  2,  p.  630;  LICENSES,  vol.  9,  p.  319. 

StocK  I^ai^s. 

See  the  title  ANIMALS,  vol.  1,  p.  375. 

Stoppage  in  Transitu. 

Sec  the  title  SALES,  ante,  p.  L 

STOREHOUSE.— A  meat  house  has  been  held  a  storehouse  within  the  stat- 
ute against  house  breaking.  The  court  said:  "The  word  'storehouse'  remains 
in  the  statute  as  amended  and  is  defined  to  be  'a  building  for  keeping  goods  of 
any  kind,  especially  provisions.'  A  meat  house,  as  popularly  understood,  is  a 
building  in  which  meat  is  stored  and  kept.  It  is  by  its  very  definition  a 
storehouse  and  synonymous  with  it."  Benton  v.  Com.,  91  Va.  782,  793,  21  S. 
:E.  495. 

Whether  a  public  place,  see  Windsor  v.  Com.,  4  Leigh  680,  681. 
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Store  Order  Acts. 

See  the  title  CONSTITUTIONAL  LAW,  vol.  3,  pp.  202,  203. 

Strays. 

See  the  title  ANIMALS,  vol.  1,  p.  383. 

STREAM.— In  Miller  v.  Black  Rock  Springs  Imp.  Co.,  99  Va.  747,  40  S.  E. 
27,  30,  it  is  said:  "It  was  said  by  Lord  Watson  in  McNabb  v.  Robertson  (1897) 
App.  Cas.  134:  'The  word  "stream,"  in  its  primary  and  natural  sense,  denotes 
a  body  of  water,  having  as  such  body,  a  continuous  flow  in  one  direction. 
*  *  *  I  see  no  reason  to  Idoubt  that  subterraneous  flow  of  water  may,  in  some 
circumstances,  possess  the  very  characteristics  of  water  running  on  the  sur- 
face; but  in  my  opinion,  water,  whether  falling  from  the  sky  or  escaping  from 
a  spring,  which  does  not  flow  onward  with  any  continuity  of  parts,  but  be- 
comes dissipated  in  the  earth's  strata,  and  simply  percolates  through  or  along 
those  strata,  until  it  issues  from  them  at  a  lower  level,  through  dislocation  of 
the  strata  or  otherwise,  can  not,  with  any  propriety,  be  described  as  a 
"stream."'"    See  also,  the  title  WATERS  AND  WATERCOURSES. 

STREET  RAILROADS. 

I.  Franchise  to  Construct  and  Operate,  835. 

A.  Grant  of  Franchise  by  Municipalities  under  Delegated  Authority,  835. 

B.  Occupation  of  Country  Roads  Outside  Municipalities,  836. 

C.  Nature  cf  Franchise  and  Rights  Acquired  Thereunder,  837. 

D.  Assignment  of  Franchise,  837. 

E.  Forfeiture  of  Franchise,  837. 

1.  Grounds  of  Forfeiture,  837. 

2.  Enforcement  of  Forfeiture,  838. 

3.  Waiver  of  Forfeiture,  838. 

II.  Bights  and  Remedies  of  Abutting  Owners,  838. 

III.  Control  and  Regulation,  839. 

IV.  Injuries  and  Liability  Therefor,  84o. 

A.  In  General,  840. 

1.  Comparative  Rights  of  Public  and  Railroad  Company  to  Use  of 

Streets,  840. 

2.  Machinery  and  New  Inventions  apd  Improvements,  840. 

3.  Effect  of  Change  of  Motive  Power  from  Horses  to  Cables  or  Elec- 

tricity, 840. 

4.  Duty  to  Keep  l/ookout  and  Avoid  Injury  to  Persons  in  Peril,  841. 

5.  Contributory  Negligence,  841. 

6.  Evidence,  841. 

B.  Collisions  with  Vehicles,  842. 

1.  Concurrent  Right  to  Use  of  Streets,  842. 

2.  Degree  of  Care  Required  to  Avoid  Rear  End  Collision,  842. 

3.  Contributory  Negligence,  842. 

4.  Presumptions  and  Burden  of  Proof,  843. 

C.  Injuries  Resulting  from  Frightening  Horses,  843. 
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Injuries  to  Pedestrians,  844. 

1.  Ne^ligrence  of  Street  Railroad  Company,  844. 

a.  In  General,  844. 

b.  Injuries  to  Pedestrians  on  City  Streets  between  Crossings,  845. 

c.  Injuries  to  Trespassers,  845. 

d.  Injuries  to  Children,  845. 

e.  Evidence,  846. 

2.  Contributory  Negligence  of  Pedestrian,  846. 

a.  What  Constitutes  Contributory  Negligence,  846. 

b.  When  Contributory  Negligence  Will  Not  Preclude  Recovery,  848. 

c.  Evidence,  848. 

d.  Province  of  Court  and  Jury,  848. 
Injuries  to  Trespassers  on  Cars,  848. 
Injuries  to  Passengers,  849. 

1.  When  One  Becomes  a  Passenger,  849. 

2.  Negligence  of  Street  Railroad  Company,  849. 

a.  Degree  of  Care  and  Diligence  Required,  849. 

b.  Injuries  Inflicted  on  Passengers  Endeavoring  to  Enter  Car,  849. 

c.  Injuries  to  Passengers  Alighting  from  Car,  850. 

d.  Injuries  Caused  by  Collision,  850. 

e.  Injuries  Caused  by   Approaching  Heavy  Down  Grade   at  Ex- 

cessive Speed,  850. 

f.  Evidence,  850. 

g.  Province  of  Court  and  Jury,  851. 

3.  Contributory  Negligence  of  Passenger,  851. 

G.  Injuries  to  Visitors  Invited  to  Come  upon  Company's  Premises,  851. 
H.  Injuries  to  Property,  851. 

I.  Measure  of  Damages,  852. 

J.  The  Declaration  in  Actions  for  Injuries,  852. 


CROSS  REFERENCES. 

See  the  titles  ABUTTING  OWNERS,  vol.  1,  p.  60;  CARRIERS,  vol.  2,  p. 
671;  CORPORATIONS,  vol.  3,  p.  510;  CROSSINGS,  vol.  4,  p.  122;  DAM- 
AGES, vol.  4.  p.  162;  DEATH  BY  WRONGFUL  ACT,  vol.  4,  p.  226;  ELEC- 
TRICITY, vol.  5,  p.  55;  EMINENT  DOMAIN,  vol.  5,  p.  66;  EVIDENCE, 
vol.  5,  p.  295;  EXPERT  AND  OPINION  EVIDENCE,  vol.  5,  p.  774;  MU- 
NICIPAL CORPORATIONS,  vol.  10,  p.  149;  MUNICIPAL,  STATE  AND 
COUNTY  AID,  vol.  .10,  p.  260;  NEGLIGENCE,  vol.  10,  p.  349;  RAILROADS, 
vol.  11,  p.  532;  STREETS  AND  HIGHWAYS;  TAXATION. 


I.  Franchise  to  Construct  and 
Operate. 

A.    GRANT    OF    FRANCHISE    BY 
MUNICIPALITIES       UNDER 
DELEGATED  AUTHORITY. 
Delegation  of  Authority  tinder  Act 
Incorporating   Municipality. — When  the 
legislative    act,    incorporating    a    city, 
provides  that  "the  council  of  said  city- 
shall  have  power  to  grant  and  regulate 
all   franchises   in,   over   and   under   the 
streets,  alleys  and  public  ways  of  the 


said  city,  under  such  restrictions  as 
sh«ll  be  provided  by  ordinance,  but  no 
exclusive  franchise  shall  be  granted  to 
any  individual  or  corporations,"  the 
legislature  thereby  delegates  to  the 
council  of  such  city  authority  to  pass 
an  ordinance,  granting  to  an  individual 
or  a  corporation  the  right  to  construct 
and  operate  a  street  railway  in  the 
streets  of  such  city.  Watson  v.  Fair- 
mont, etc.,  R.  Co.,  49  W.  Va.  528,  39 
S.   E.   193. 
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Necessity  of  Consent  of  Municipality 
to  Construction  and  Operation  of  Road. 

— Consent  of  the  board  of  commission- 
ers of  Ohio  county  to  the  operation  of 
a  street  railway  on  and  over  the  Cum- 
berland Road  in  said  county  of  Ohio 
does  not  confer  authority  upon  the  rail- 
way company  holding  such  permit  to 
construct  and  operate  its  railway  on 
and  over  such  portion  of  said  road  as 
lies  within  the  limits  of  the  town  of 
Triadelphia,  in  said  county,  without  the 
consent  of  the  authorities  of  said  town. 
Wheeling,  etc.,  R.  Co.  v.  Triadelphia 
(W.   Va.),  52  S.   E.   499. 

Ordinance  Constituting  Contract 
Vesting  Title  in  Railroad  Company.— 
An  ordinance,  passed  by  the  council  of 
a  town,  granting  to  a  street  railway 
company  the  right  to  lay  its  track  and 
operate  its  railway  in  the  streets  of  the 
town,  and  accepted  by  the  railway 
company,  constitutes  a  contract  be- 
tween the  town  and  such  company, 
vesting  title  to  such  right  or  easement 
in  it,  unless  the  ordinance,  contains 
conditions  precedent,  compliance  with 
which  is  requisite  to  the  vesting  of  title.. 
Wheeling,  etc.,  R.  Co.  v.  Triadelphia 
(W.  Va.),  52  S.  E.  499. 

Ordinance  Granting  Franchise  upon 
Conditions. — ^The  provisions  of  a  city 
ordinance  granting  to  a  street  railway 
company  permission  to  operate  its  rail- 
way in  the  city,  and  requiring  it  to  sell 
"labor  tickets"  at  reduced  rates  and  to 
give  transfers  without  additional 
charges  over  connecting  lines,  when 
accepted  and  acted  on  by  the  railway 
company,  constitutes  a  contract  be- 
tween it  and  the  city  with  which  it  is 
obliged  to  comply.  Virginia  Passen- 
ger, etc.,  Co.  V.  Com.,  103  Va.  644,  49 
S.  E.  995. 

Where  a  city  ordinance  granting  to 
a  street  railway  company  the  franchise 
to  operate  its  railway  within  the  city 
provides  that  the  company  shall  sell 
'labor  tickets"  at  reduced  rates,  and 
grant  transfers,  without  additional 
charge,  over  any  intersecting  line,  good 
to  the  end  of  such  line,  and  there  is  at 


the  time  of  such  grant  another  street 
railway  connecting  with  the  first-men- 
tioned line  and  extending  several  miles 
out  into  the  country,  the  latter  railway 
is  an  intersecting  line,  and  it  is  incum- 
bent on  the  first-mentioned  company  to 
grant  such  transfers,  good  for  the 
whole  length  of  such  connecting  line, 
and  this  requirement  is  not  affected  by 
the  fact  that  so  much  of  the  latter  line 
as  lies  within  the  city  is  subsequently 
purchased  by  the  first-mentioned  com- 
pany, and  the  residue  thereof  by  a  third 
company  which  runs  its  cars  with  the 
same  conductors  over  the  entire  con- 
necting line  to  the  original  point  of  in- 
tersection of  the  two  lines.  The  word 
"lines,"  as  used  in  the  ordinance,  will 
be  construed  as  employed  in  its  pop- 
lUar  significance,  and  with  reference  to 
the  circumstances  out  of  which  the 
granting  of  said  ordinance  grew,  and 
with  reference  to  the  urban  and  subur- 
ban street  railway  conditions  in  and 
around  the  city  at  that  time.  Virginia 
Passenger,  etc.,  Co.  v.  Com.,  103  Va. 
644,  49  S.  E.  995. 

B.  OCCUPATION  OF  COUNTRY 
ROADS  OUTSIDE  MUNICI- 
PALITIES. 

A  street  railway  company  can  not 
lawfully  occupy  a  public  road  in  the 
country  unless  authorized  to  do  so  by 
the  legislature,  or  by  the  county,  where 
the  legislature  has  delegated  such  au- 
thority to  the  county.  The  authority 
must  be  by  express  enactment,  or  by 
implication  so  clear  as  to  leave  no 
room  for  doubt.  Norfolk  R.,  etc.,  Co. 
V.  Consolidated  Turnpike  Co.,  100  Va. 
243,  40  S.  E.  879, 

It  can  not  occupy  a  public  road  un- 
der a  general  authority  to  extend  its 
lines  not  exceeding  twenty  miles  into 
the  country  beyond  city  limits.  This 
is  true,  whether  the  proposed  service 
be  a  commercial  street  railway,  or  one 
for  the  transportation  of  passengers 
only.  Norfolk  R.,  etc.,  Co.  v.  Consoli- 
dated Turnpike  Co.,  100  Va.  243,  40  S. 
E.  879. 
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The  general  power  to  extend  into 
the  country  is  a  grant  of  power  to  ac- 
quire a  right  of  way  by  purchase  or 
condemnation.  Norfolk  R.,  etc.,  Co.  v. 
Consolidated  Turnpike  Co.,  100  Va.  243, 
40  S.   E.  879. 

In  the  case  in  judgment,  the  power 
to  condemn  a  right  of  way,  the  right 
to  use  steam  as  a  motive  power,  the 
failure  to  mention  public  roads  ex- 
pressly, the  failure  to  give  the  super- 
visors of  the  county  a  voice  in  the 
matter  or  the  right  to  impose  any  terms 
or  conditions  as  the  price  of  the  privi- 
lege, while  such  rights  were  extended 
to  the  adjacent  c'ty,  and  other  circum- 
stances, negative  the  idea  that  power 
was  conferred  on  appellant  to  occupy 
the  public  roads  of  a  county  which  arc 
the  property  of  the  state  held  for  the 
benefit  of  the  people  of  the  whole 
state.  Norfolk  R.,  etc.,  Co.  v.  Con- 
solidated Turnpike  Co.,  100  Va.  243.  40 
S.   E.  879. 

C  NATURE  OF  FRANCHISE  AND 
RIGHTS  ACQUIRED  THERE- 
UNDER. 

When  a  franchise  is  granted  to  con- 
struct and  operate  a  "railroad,"  the 
question  whether  a  street  railway  is 
included  in  the  term  "railroad"  must 
be  determined  in  each  case  from  the 
intent  and  purpose  of  the  statute. 
Watson  V.  Fairmont,  etc.,  R.  Co.,  49 
W.  Va.   528,  39  S.   E.   193. 

Right  to  Take  and  Damage  Private 
Property. — Where  a  municipal  cor- 
poration, under  legislative  authority, 
grants  the  franchise  to  construct  and 
operate  a  street  railway  in  the  streets 
of  the  municipality,  private  property 
may  lawfully  be  taken  and  damaged  in 
the  execution  of  the  enterprise,  but  the 
constitution  and  statutes  provide  that 
just  compensation  shall  be  paid  to  the 
owner  of  the  property  so  taken  and 
damaged.  Watson  v.  Fairmont,  etc., 
R.  Co.,  49  W.  Va.  528,  39  S.  E.  193. 
Sec  post,  "Rights  and  Remedies  of 
Abutting  Owners,"   II. 

Grant  Not  Conferring  Exclusive 
Right  to  Occupy  Street. — The  grant  by 


the  board  of  supervisors  of  a  county 
to  a  street  railway  company  of  the  right 
to  place  a  double  line  of  tracks  along 
a  certain  road  in  the  county  gives  to 
such  company  no  vested  right  which 
can  not  be  impaired  or  altered  by  the 
council  of  a  town,  subsequently  incor- 
porated, and  comprising  that  road 
within  its  borders,  provided  the  action 
of  the  town  be  reasonable  and  proper. 
Such  a  grant  does  not  confer  upon 
such  company  the  exclusive  right  to 
use  and  occupy  such  street  with  its 
street  car  line,  and  the  council  of  the 
*town  may  grant  to  another  street  rail- 
way company  the  right  to  use  and  oc- 
cupy such  street  with  its  tracks.  In 
the  case  at  bar  the  town  of  Phoebus 
was  well  warranted  in  the  exercise  of 
its  right  to  promote  the  welfare  of  its 
citizens  to  grant  such  right  to  another 
company.  Newport  News,  etc.,  R.  Co. 
V.  Hampton  Roads  R.,  etc.,  Co.,  102 
Va.  795,  47  S.  E.  839. 

D.  ASSIGNMENT  OF  FRANCHISE. 

Where  a  legislative  act  incorporating 
a  city  provided  that  the  council  of  such 
city  should  have  power  to  grant  and 
regulate  all  franchises  in,  over  and  un- 
der the  streets,  alleys  and  public  ways 
of  the  city,  under  such  restrictions  as 
should  be  provided  by  ordinance,  but 
that  no  exclusive  franchise  could  be 
granted  to  an  individual  or  corporation, 
and  under  this  authority  the  council 
passed  an  ordinance  granting  to  an  in- 
dividual the  right  to  construct  and 
operate  a  street  railway  in  the  streets 
of  the  city,  it  was  held,  that  the  grantee 
might,  with  the  consent  of  the  council, 
make  a  valid  assignment  of  such  fran- 
chise to  a  private  corporation  organ- 
ized for  the  purpose  of  constructing 
and  operating  such  street  railway. 
Watson  V.  Fairmont,  etc.,  R.  Co.,  49  W. 
Va.  528,  39  S.  E.  193. 

E.  FORFEITURE  OF  FRANCHISE. 
1.    Grounds  of  Forfeiture. 

Failure  to  Comply  with  Conditions 
Prescribed  by  Municipal  Ordinance. — 

Where   a  street   railroad  company  ac- 
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quires  the  right  under  a  municipal  or- 
dinance to  lay  its  tracks  and  operate 
its  railway  in  the  streets  of  a  munici- 
pality, such  right  may  be  forfeited  and 
lost  by  failure  to  comply  with  subse- 
quent conditions,  and,  if  the  ordinance 
expressly  provides  for  forfeiture  as  the 
penalty  of  noncompliance  with  condi- 
tions specified  in  it,  sub-itantial  per- 
formance of  the  contract  as  a  whole 
constitutes  no  answer  to  a  proceeding 
to  forfeit  for  failure  to  comply  with 
such  conditions,  however  slight  their 
relative  importance  may  be.  The  ques- 
tion of  materiality  is,  in  such  case, 
withdrawn  from  the  courts  by  the  stip- 
ulations of  the  contract.  Wheeling, 
etc.,  R.  Co.  V.  Triadelphia  (W.  Va.), 
52  S.   E.  499. 

Failure  to  Lay  Planks  Along  Rails 
of  Track.— A  street  railway  license  or 
privilege  in  a  street  may  be  forfeited 
for  failure  to  lay  planks  of  prescribed 
dimensions  along  the  rails  of  its  track 
in  front  of  improved  property,  if  the 
ordinance  expressly  gives  the  right  to 
forfeit  it  for  such  cause.  Wheeling, 
etc.,  R.  Co.  V.  Triadelphia  (W.  Va.),  52 
S.  E.  499. 

Where  the  failure  of  a  street  railway 
company  to  complete  its  road  within 
the  time  stipulated  in  its  charter  is  due 
to  causes  extrinsic,  and  in  no  wise  the 
fault  of  the  company  (as  by  an  injunc- 
tion of  a  court),  the  right  of  the  com- 
pany is  not  lost.  Newport  News,  etc., 
R.  Co.  V.  Hampton  Roads  R.,  etc.,  Co., 
102  Va.  795,  47  S.  E.  839. 
2.    Enforcement   of   Forfeiture. 

Who  May  Enforce  Forfeiture.— The 
forfeiture  of  its  franchise  to  lay  tracks 
in  a  street  incurred  by  the  failure  of  a 
street  railway  company  to  complete  its 
road  within  a  certain  time,  can  not  be 
taken  advantage  of  in  a  private  action, 
but  can  be  enforced  only  on  behalf  of 
the  public  at  the  election  of  the  state. 
Newport  News,  etc..  R.  Co.  v.  Hampton 
Roads  R.,  etc.,  Co.,  102  Va.  795,  47 
S.  E.  839. 

Effect  of  Declaration  of  Forfeiture 
by  Council  of  Municipality. — A  decla- 


ration of  forfeiture  of  a  street  railway 
privilege  in  a  street  by  the  council  of  a 
town,  effected  by  repeal  of  the  ordi- 
nance by  which  the  privilege  was 
granted,  pursuant  to  a  reservation  of 
power  so  to  do,  for  cause  and  after 
notice,  has  not  the  force  and  effect  of 
a  juditial  determination  of  the  existence 
of  cause  for  forfeiture,  and  does  not 
preclude  a  resort  to  the  courts  by  the 
railway  company  for  vindication  of  its 
rights.  After  such  repeal,  pursuant  to 
notice,  the  railway  company  may,  by 
injunction,  prevent  the  town  author- 
ities from  removing  or  disturbing  its 
tracks,  if  no  cause  of  forfeiture  existed, 
or  the  circumstances  shown  are  such 
as  to  call  for  the  exercise  of  equity 
jurisdiction  to  relieve  from  forfeiture. 
In  so  far  as  the  decision  in  Davis  v. 
Davis,  40  W.  Va.  464,  21  S.  E.  906,  im- 
ports the  contrary  of  the  foregoing 
proposition,  it  is  examined  and  dis- 
approved. Wheeling,  etc.,  R.  Co.  r, 
Triadelphia  (W.  Va.),  52  S.  E.  499. 
3.    Waiver  of  Forfeiture. 

The  forfeiture  of  its  franchise  to  lay 
tracks  in  a  street  incurred  by  the  fail- 
ure of  a  street  railway  company  to 
complete  its  road  within  a  certain  time 
may  be  waived  by  the  state  and  the 
municipality,  and  the  waiver  of  such 
forfeiture  is  not  the  granting  of  a  new 
right.  Newport  News,  etc.,  R.  Co.  r. 
Hampton  Roads  R.,  etc.,  Co.,  102  Va. 
795,  47  S.  E.  839. 

II.  Rights  and  Remedies  of 
Abutting  Owners. 

See    the    title    ABUTTING    OWN- 
ERS, vol.  1,  p.  60. 
i      Damages   for   Special    Injury.  —  The 
I  owners   of  a   lot  situated   on   a   public 
street  of   a   city   can   recover   damages 
I  for   special   injury  done   to   their  prop- 
erty by  the  use  and  occupancy  of  such 
street  by  a  railroad   company  without 
their   consent,  although   such    use   and 
occupancy  may  be  with  the  consent  of 
the    corporate    authorities   of    the   city. 
Petersburg   R.    Co.   v.    Burtons,    1   Va. 
Dec.  397. 
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Injunction  Restraining  Construction 
of  Road. — ^When  the  certificate  of  in- 
corporation of  a  railway  company  states 
that  the  purpose  of  the  corporation  is 
to  construct  and  operate  a  railroad, 
designating  certain  points  as  termini  of 
the  proposed  road,  and  that  it  is  to 
run  through  the  city  of  F.,  and  such 
company  lawfully  acquires  a  franchise 
to  construct  and  operate  a  street  rail- 
way in  said  city,  and,  in  pursuance  of 
the  ordinance,  granting  the  franchise,  is 
proceeding  to  build  its  track  in  one  of 
the  streets  of  said  city,  the  owner  of 
real  estate  adjoining  such  street  can 
not  enjoin  the  company  from  so  doing, 
whether  the  charter  of  the  company 
authorizes  it  to  construct  and  operate 
a  street  railway  or  not,  unless,  upon 
the  ordinary  principles  of  equity  juris- 
prudence, he  has  grounds  for  equitable 
relief  against  the  company.  If  it  be 
true  that  the  corporation  is  exceeding 
its  corporate  powers,  that  fact  is  not 
alone  sufficient  ground  for  equitable  in- 
terference at  the  suit  of  a  person  who 
is  not  a  member  of  the  company.  Wat- 
son V.  Fairmont,  etc.,  R.  Co.,  49  W.  Va. 
528,  39  S.  E.  193. 

Such  adjoining  lot  owner  can  not  re- 
strain the  construction  of  the  railway 
in  the  street  upon  which  his  property 
abuts  until  the  damages  to  his  property, 
resulting  from  such  use  of  the  street,  is 
ascertained  and  paid  or  secured,  unless 
the  injury  to  his  property  is  so  great 
as  to  destroy  its  value  and  therefore 
amounts  to  a  virtual  taking  of  the 
property  for  the  use  of  the  railway 
company.  Section  9,  art.  3,  of  the  con- 
stitution provides  that  compensation 
shall  be  paid  to  the  owner  of  the  prop- 
erty for  such  damages  and  gives  him 
an  action  at  law  therefor,  but  does  not, 
as  in  cases  where  the  property  is  actu- 
ally taken,  require  the  compensation  to 
be  paid  or  secured  before  the  injury  is 
"inflicted;  and,  having  an  adequate  rem- 
edy at  law  for  the  injury,  the  owner 
of  such  lot  can  have  no  relief  in  a 
court  of  equity  on  account  thereof,  if 
the  legislature  has  authorized  the  con- 


struction and  operation  of  the  railway 
in  such  street.  Watson  v.  Fairmont, 
etc.,  R.  Co.,  49  W.  Va.  528,  39  S.  E. 
193. 

III.  Control  and  Regulation. 

Holder  of  Franchise  Subject  to  Con- 
trol of  Public  Authorities.— The  holder 
of  a  franchise  to  construct  and  operate 
a  street  railway  in  the  streets  of  a 
municipality,  although  privately  inter- 
ested in  the  enterprise  thereby  pro- 
vided for,  is  nevertheless  an  agency  or 
instrumentality  in  the  hands  of  the  pub- 
lic authorities  for  the  accomplishment 
of  public  purposes  and  benefits,  and 
subject  to  their  control.  Watson  v. 
Fairmont,  etc.,  R.  Co.,  49  W.  Va.  528, 
39  S.   E.  193. 

Ordinances  Fixing  Rate  of  Speed — 
Street  railway  companies  are  subject 
to  reasonable  municipal  or  police  con- 
trol and  are  bound  by  reasonable  ordi- 
nances fixing  rate  of  speed,  though 
passed  after  they  had  obtained  the  right 
to  run  their  cars  upon  the  streets  of 
the  city.  Norfolk  R.,  etc.,  Co.  v.  Cor- 
letto,  100  Va.  355,  41   S.  E.  740.  * 

Municipal  Requirement  That  Rails  Be 
Replaced  by  Others  of  Different  Pat- 
tern.— Whether  a  city  which  has  ample 
power  to  control  and  regulate  the  use 
of  its  streets,  and  which  permits  a 
street  railway  company  to  lay  its  rails 
of  an  improved  pattern  in  the  streets, 
can  thereafter  require  the  company  to 
replace  its  rails  by  others  of  a  different 
pattern,  depends  upon  the'  reasonable- 
ness of  the  requirement,  and  whether 
it  was  made  in  good  faith  or  not.  The 
reasonableness  of  such  requirement  is 
a  question  for  the  court  and  not  for 
the  jury,  and  in  a  proceeding  by  man- 
damus to  compel  the  change  of  rails  the 
court  may  award  the  mandamus,  not- 
withstanding the  verdict  of  a  jury  find- 
ing that  the  old  rails  had  been  approved 
by  the  city  in  the  first  instance;  that 
they  did  not  obstruct  the  ordinary  use 
of  the  street;  that  they  were  of  an  im- 
proved pattern,  and  that  the  new  rail 
was  not  a  necessary  incident  of  a  pro- 
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posed  street  improvement.  Washing- 
ton, etc.,  R.  Co.  V,  Alexandria,  98  Va. 
344,  36  S.  £.  385. 

IV.  Injuries  and  Liability 
Therefor. 

A.   IN  GENERAL. 

1.    Comparative  Rights  of  Public  and 

Railroad     Company     to     Use     of 

Streets. 

Street  cars  are  not  usually  author- 
ized to  run  at  very  high  speed;  and 
the  rights  and  duties  of  the  railroad 
company  and  of  travelers  on  the  high- 
way respectively  are  more  analogous  to 
those  which  govern  in  the  case  of  ordi- 
nary vehicles  than  to  those  which  apply 
to  steam  railroads  owning  the  land  un- 
der their  tracks.  The  distinction  of 
duties  rest  upon  the  differences  of  own- 
ership. In  the  absence  of  an  explicit 
grant  to  that  effect,  it  is  never  pre- 
sumed that  the  state  has  given  to  the 
railroad  company  any  exclusive  title  to 
a  highway;  and  its  use  of  rails  and 
cars  is  regarded  as  only  a  more  con- 
venient form  of  using  the  highway 
without  imposing  any  new  burdens 
upon  the  land.  Sherman  &  Redfield  on 
Negligence,  vol.  2,  §  485  a  (5th  Ed.), 
quoted  in  Richmond  Traction  Co.  v. 
Clarke,  101  Va.  382,  388,  43   S.   E.   618. 

A  street  railway  is  not  a  highway. 
Its  owner  has  no  property  interest  in 
the  street,  and  no  right  to  use  it  for 
other  purposes  than  those  for  which 
it  was  dedicated  or  condemned.  He 
has  the  mere  right  to  use  the  street  in 
common  with  the  public,  but  no  right 
to  run  his  cars  at  a  rate  of  speed  that 
will  interfere  with  the  customary  use 
of  the  street  by  the  public  with  safety. 
Street  cars  are  governed  for  the  most 
part  by  the  same  rules  which  govern 
other  vehicles  on  the  street,  and  their 
owners  have  only  an  equal  right  with 
the  traveling  public  to  the  use  of  the 
street.  This  is  especially  true  at  street 
crossings.  Bass  v.  Norfolk  R.,  etc.,  Co., 
100  Va.  1,  40  S.  E.  100. 

The  people  of  a  city  have  the  same 
right    to    pass    along    an    intersecting 


street,  on  foot  or  in  vehicles,  as  a  street 
car  has  to  go  across.  Richmond,  etc.^ 
Co.  V,  Garthright,  92  Va.  627,  24  S.  E. 
267. 

Unless  unusual  speed  is  expressly 
permitted  by  law,  the  speed  of  a  street 
car  ought  to  be  no  greater  than  is 
reasonable  and  consistent  with  the  cus- 
tomary use  of  the  street  by  the  public 
with  safety.  Any  speed  in  excess  of 
that  rate  is,  at  least,  evidence  of  negli- 
gence. The  public  have  the  same  right 
to  pass  along  an  intersecting  street 
crossing  as  the  street  car  has  to  go 
across,  and  the  latter  should  approach 
such  crossings  at  such  rate  of  speed  as 
to  be  readily  stopped.  Bass  v,  Nor- 
folk R.,  etc.,  Co.,  100  Va.  1,  40  S.  E. 
100. 

2.  Machinery  and  New  Inventions  and 

Improvements. 
It  is  incumbent  on  a  street  railway 
company  whose  cars  are  propelled  by 
electricity  to  provide  its  cars  with  suit- 
able and  safe  machinery,  and  to  use 
ordinary  and  reasonable  care  to  avail 
itself  of  all  new  inventions  and  im- 
provements known  to  it,  which  will  con- 
tribute to  the  safety  of  its  passengers, 
and  prevent  accident  to  others;  but  it 
is  not  required  to  have  in  use  the  latest 
improvements  which  human  skill  and 
ingenuity  have  devised  to  prevent  acci- 
dents. Richmond,  etc.,  Co.  v.  Garth- 
right,  92  Va.  627,  24  S.  E.  267. 

3.  Effect  of  Change  of  Motive  Power 

from  Horses  to  Cables  or  Elec- 
tricity. 
"The  widespread  change  of  motive 
power  on  street  railroads,  from  horses 
to  cables  or  electricity,  by  making  pos- 
sible an  almost  indefinite  increase  of 
speed,  has  increased  the  obligation,  and 
raised  the  standard  of  duty  in  the  man- 
agement of  such  cars,  without  increas- 
ing their  privileges  on  the  streets, 
except  so  far  as  to  allow  a  reasonable 
and  safe  increase  of  speed.  The  oper^ 
ator  of  such  a  car  must,  therefore,  to 
an  extent,  commensurate  with  the  new 
hazards  increased  by  the  new  power 
'enlarge    the   degree    of   vigilence    and 
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care  to  avoid  injuries  which  its  own 
appliances  have  made  more  imminent.' " 
Sherman  &  Redficld  on  Negligence,  vol. 
2,  §  485b  (5th  Ed.),  quoted  in  Rich- 
mond Traction  Co.  v.  Clarke,  101  Va. 
382,  388,  43  S.  E.  618. 

4.  Duty  to  Keep  Lookout  and  Avoid 

Injury  to  Persons  in  Peril. 

Where  a  street  railway  company 
knows  or  has  reason  to  believe  that 
persons  are  likely  to  be  on  its  tracks 
at  a  particular  point,  such  company 
owei  two  duties  to  such  persons:  First, 
to  keep  a  lookout  in  approaching  such 
point;  and  second,  to  avoid  injury  when 
it  sees  such  persons  in  peril,  if  it  can 
be  done  by  the  exercise  of  ordinary 
care.  And  if  it  fails  to  keep  such  look- 
out, and  thereby  fails  to  see  such  per- 
sons' peril,  and  inflicts  injury,  it  can 
not  escape  liability  on  that  ground,  but 
its  liability  will  depend  not  upon  what 
it  actually  knew,  but  upon  what  it 
would  have  known  if  it  had  performed 
its  duty  in  keeping  a  proper  lookout. 
Richmond  Passenger,  etc.,  Co.  v.  Gor- 
don, 102  Va.  498,  504,  46  S.   E.  772. 

"The  operator  of  a  street  car,  es- 
pecially if  it  is  impelled  by  cable  or 
electric  power,  is  bound  to  keep  a  con- 
stant watch  for  persons  and  vehicles 
on  the  street."  Sherman  v.  Redfield, 
on  Negligence  (5th  Ed.),  §  485c,  quoted 
in  Richmond  Passenger,  etc.,  Co.  v, 
Gordon,  102  Va.  498,  505,  46  S.  E.  772. 

When  Company  Liable  Notwith- 
standing Contributory  Negligence  of 
Person  Injured. — A  street  car  company 
owes  the  duty  of  foresight  to  persons 
and  vehicles  crossing  its  tracks  in  a 
city,  and  if  the  failure  to  keep  a  proper 
lookout  was  the  proximate  cause  of 
an  injury  inflicted  upon  a  person  cross- 
ing its  tracks,  it  is  liable,  notwithstand- 
ing the  fact  that  the  person  injured  was 
guilty  of  negligence  in  going  upon  the 
track.  Richmond  Passenger,  etc.,  Co. 
V.  Gordon,  102  Va.  498,  46  S.  E.  772. 

5.  Contributory  Negligence. 

Effect  of  Omission  to  Look  and  Lis- 
ten.— While  it  is  difficult  to  frame  a 
perfectly  clear  and  accurate  definition 


of  the  term  "ordinary  care,"  a  jury  could 
not  have  been  misled  by  an  instruction 
which  told  them  that  it  was  not  negli- 
gence as  a  matter  of  law  for  one  about 
to  cross  a  street  railway  to  omit  to 
look  and  listen  for  cars,  and  that  the 
question  was  whether  men  of  ordinary 
prudence,  exercising  ordinary  care  and 
prudence,  would  have  thought  it  un- 
necessary to  do  so.  Richmond  Pas- 
senger, etc.,  Co.  V.  Gordon,  102  Va. 
498,  46  S.  E.  772. 

All  Questions  as  to .  Trespassing 
Eliminated,— The  rules  as  to  what  will 
constitute  contributory  negligence 
where  street  cars  arc  concerned,  are  in 
some  respects  quite  different  from 
those  which  are  applied  to  steam  rail- 
roads running  on  their  own  land.  All 
questions  as  to  trespassing  are  elimi- 
nated. No  actual  traveler,  even  on 
foot,  can  be  a  trespaisscr  on  a  highway, 
however  negligent  he  may  be  in  its 
use.  There  can  be  no  analogy  between 
the  cases  of  a  trespasser  upon  the  pri- 
vate property  of  a  railroad  company, 
and  a  traveler  upon  a  street  railroad. 
Travelers  may  walk,  ride  or  drive 
either  across  or  along  the  track,  just 
as  freely  as  upon  any  other  part  of  the 
street,  so  long  as  they  do  not  obstruct 
the  cars,  or  rashly  expose  themselves 
to  danger.  Travelers  may  assume  that 
street  cars  will  give  proper  signals,  and 
not  run  at  an  excessive  rate  of  speed, 
and  they  may  properly  walk,  ride  or 
drive  across  or  even  along  the  track  in 
full  view  of  an  approaching  street  car, 
if,  under  all  the  circumstances,  it  is 
consistent  with  ordinary  prudence  to 
do  so.  Richmond  Traction  Co.  v. 
Clarke,  101  Va.  382,  388,  43  S.  E.  618. 
6.    Evidence. 

Expert  Testimony  as  to  Stopping  of  f 
Car. — Expert  testimony  is  admissible  to 
show  within  what  space  a  street  car 
running  under  given  conditions  may  be 
stopped.  Norfolk  R.,  etc.,  Co.  v.  Cor- 
letto,  100  Va.  355,  41  S.  E.  740. 

Evidence  of  Violation  of  Statutes  or 
Municipal  Ordinances  Regulating 
Speed. — Statutes    and    municipal    ordi- 
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nances  regulating  the  speed  of  street 
cars  at  certain  places  arc  made  for  the 
protection  of  travelers,  and  any  viola- 
tion of  them  is  competent  evidence  of 
negligence  in  an  action  brought  by  a 
traveler  on  the  highway,  even  though 
only  a  penalty  is  imposed  for  their 
violation.  Norfolk  R.,  etc.,  Co.  v,  Cor- 
lettO,-100  Va.  355,  41  S.  E.  740. 

B.  COLLISIONS  WITH  VEHICLES. 

1.  Concurrent  Right  to  Use  of  Streets. 
"The  rights  of  street  cars,  no  matter 

by  what  power  impelled,  are  not  supe- 
rior to  those  of  any  other  vehicle,  but 
simply  equal.  Vehicles  of  all  kinds,  en- 
titled to  a  general  use  of  the  highway, 
including  not  only  those  drawn  by 
horses,  but  also  'cycles  have  as  good 
a  right  to  travel  across  or  along  and 
upon  a  car  track  as  upon  any  other 
part  of  the  road.  On  the  other  hand, 
street  cars  of  any  kind,  lawfully  author- 
ized to  run  upon  the  streets,  have  as 
full  right  to  run  in  accordance  with  the 
condition  of  their  construction  and 
motive  power  as  any  other  vehicles. 
No  fault  can  be  found  with  them  on 
account  of  noise,  inseparable  from  their 
careful  operation;  nor  can  they  be  re- 
quired to  deviate  from  their  tracks,  or 
to  give  way  to  other  vehicles.  On  the 
contrary,  for  the  very  same  reasons 
which  make  it  the  duty  of  a  slow  and 
heavy  wagon  to  move  to  one  side,  so 
far  as  may  be  necessary  to  enable  a 
faster  one  to  pass,  or  of  a  light  wagon 
to  deviate  from  its  course  rather  than 
to  compel  a  heavy  one  to  expend  se- 
vere effort  in  turning  aside,  it  is  the 
obvious  duty  of  any  vehicle  either  meet- 
ing a  street  car  or  going  in  front  of 
it  to  get  out  of  its  way."  Sherman  & 
Redfield  on  Negligence,  vol.  2,  §  485a 
(5th  Ed.),  quoted  in  Richmond  Trac- 
tion Co.  V.  Clarke,  101  Va.V382,  388,  43 
S.  E.  618. 

2.  Degree  of  Care  Required  to  Avoid 

Rear  End  Collision. 
It   is  the   duty    of    those    operating 
street  cars  to  keep  a  lookout  for  vehi- 
cles  on   the   tracks   in    front   of   them, 


and  they  can  not  run  down  a  vehicle 
from  behind,  under  any  ordinary  cir- 
cumstances, without  negligence  or  will- 
ful wrong.  Richmond  Passenger,  etc.. 
Power  Co.  v.  Allen,  103  Va.  532,  49 
S.    E.    656. 

When  a  street  car  is  approaching 
from  the  rear  a  vehicle  crossing  the 
track,  it  is  the  duty  of  the  motorman 
to  give  timely  warning  of  his  approach, 
unless  it  is  clearly  observed,  and  to  re- 
duce his  speed  to  such  an  extent  as  to 
enable  him  to  stop  his  car,  if  neces- 
sary to  avoid  a  collision,  and  to  con- 
tinue at  such  guarded  rate  of  speed 
until  the  danger  of  collision  is  past. 
Richmond  Traction  Co.  v.  Clarke,  101 
Va.  382,  43  S,  E.  618. 

3.   Contributory  Negligence. 

Degree  of  Care  Required  in  .Crossing 
Tracks. — Between  crossings,  as  well  as 
at  crossings,  vehicles  may  cross  street 
car  tracks  in  full  view  of  approaching 
cars,  if  it  is  consistent  with  ordinary 
prudence  to  do  so.  Whether  or  not  it 
is  negligence  for  one  to  attempt  to 
drive  across  a  street  car  track  when 
he  sees  a  car  coming  one  hundred  yards 
off  is  a  question  for  the  jury  under 
all  the  facts  and  circumstances  of  the 
case.  It  is  not  negligence  as  a  matter 
of  law.  Richmond  Traction  Co.  v. 
Clarke,  101  Va.  382,  43  S.  E.  618. 

Degree  of  Care  Required  of  One 
Driving  on  Tracks. — The  duty  of  one 
driving  on  street  car  tracks  is  to  get 
off  when  he  knows  of  the  approach  of 
a  car.  He  is  not  bound  to  keep  an 
impossible  watch  to  the  rear  to  avoid 
an  injury  which,  under  any  ordinary 
circumstances,  can  only  result  from  the 
culpable  negligence  or  willful  wrong 
of  those  operating  the  car.  Richmond 
Passenger,  etc..  Power  Co.  v.  Allen.  103 
Va.  532,  49  S.  E.  656. 

It  is  not  negligence  to  drive  a  vehicle 
with  curtains  down  on  sides  and  rear 
upon  the  tracks  of  a  street  railway  in  a 
public  street.  Richmond  Passenger, 
etc.,  Power  Co.  v.  Allen,  103  Va.  532, 
49  S.   E.  656. 
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Refusal  to   Give   Instruction    as    to 
Concurrent   Negligence,  Error. — In   an 

action  by  John  W.  Gordon,  against  an 
electric  street  railroad  company  to  re- 
cover damages  for  injuries  which  re- 
sulted from  a  collision  between  one  of 
defendant's  cars  and  the  vehicle  in 
which  the  plaintiff  was  driving,  at  a 
street  crossing,  the  defendant  re- 
quested the  trial  -court  to  give  the  fol- 
lowing instruction:  *'The  court  further 
instructs  the  jury  that  if  they  believe 
from  the  evidence  that  this  accident 
was  caused  by  the  concurrent  negli- 
gence of  the  motorman  and  John  W. 
Gordon,  due  to  each  failing  to  keep  a 
proper  lookout,  they  must  find  for  the 
defendant."  It  was  held,  that  the  court 
erred  in  refusing  to  give  this  instruc- 
tion. Richmond  Passenger,  etc.,  Qo.  v. 
Gordon,  102  Va.  498,  46   S.   E.  772. 

Instruction  as  to  Contributory  Neg- 
ligence Proper  under  the  Evidence. — 
In  an  action  against  an  electric  street 
railroad  company  to  recover  damages  I 
for  injuries  to  the  plaintiff  alleged  to  ! 
have  resulted  from  the  defendant's  neg-  . 
ligence,  it  appeared  that  while  plaintiff  j 
was  driving  across  defendant's  track 
at  a  street  crossing,  his  vehicle  was  : 
struck  by  one  of  defendant's  cars,  and 
that  therefrom  the  injuries  resulted  for 
which  the  suit  was  brought.  The  trial 
<:ourt  instructed  the  jury  as  follows: 
"If  the  jury  find  that  the  plaintiff  was 
guilty  of  want  of  reasonable  and  ordi- 
nary care  in  attempting  to  cross  the 
tracks  of  the  defendant  under  the  cir- 
cumstances referred  to,  then  he  is  not 
entitled  to  recover,  unless  they  believe 
from  the  evidence  that  the  motorman 
could  have  avoided  the  accident  by  the 
use  of  ordinary  care  after  he  saw,  or 
by  the  use  of  ordinary  care  might  have 
seen,  that  the  plaintiff  was  on  the  track, 
or  very  near  thereto,  and  driving  to- 
wards the  same,  and  was  in  danger  of 
being  struck  by  the  car;  and,  if  they 
shall  so  believe,  then  they  must  find 
for  the  plaintiff."  It  was  held,  that 
under  the  evidence  stated  in  the  opin- 
ion,  the   court  was  justified   in   giving 


this  instruction.     Richmond  Passenger, 
etc.,  Co.  V.  Gordon,  102  Va.  498,  46  S. 
E.  772. 
4.  Presumptions  and  Burden  of  Proof. 

Burden  to  Prove  Negligence  of  Street 
Car  Company. — In  an  action  against  an 
electric  street  railroad  company  to  re- 
cover damages  for  injuries  to  the  plain- 
tiff resulting  from  a  collision  at  a  street 
crossing  between  one  of  defendant's 
cars,  and  a  vehicle  in  which  the  plain- 
tiff was  driving,  alleged  to  have  been 
caused  by  the  defendant's  negligence 
it  was  held,  that  the  burden  was  on  the 
plaintiff  to  prove  the  negligence  of  the 
defendant  as  charged  in  the  declara- 
tion. Richmond  Passenger,  etc.,  Co.  v, 
Gordon,  102  Va.  498,  46  S.  E.  772. 

Burden  of  Proving  Contributory  Neg- 
ligence.— In  an  action  against  an  elec- 
tric street  railroad  company  to  recover 
damages  for  injuries  to  the  plaintiff, 
resulting  from  a  collision  at  a  street 
crossing  between  one  of  defendant's 
cars,  and  a  vehicle  in  which  the  plain- 
tiff was  driving,  alleged  to  have  been 
caused  by  the  defendant's  negligence, 
the  defendant  relied  on  the  contributory 
negligence  of  the  plaintiff  as  a  defense. 
It  was  held,  that  the  burden  was  on  the 
defendant  to  prove  such  contributory 
negligence  unless  it  was  disclosed  by 
the  plaintiff's  evidence  or  might  be 
fairly  inferred  from  all  the  circum- 
stances of  the  case;  that  in  the  absence 
of  such  proof  and  inference  from  the 
circumstances  the  presumption  in  such 
case  would  be  that  the  plaintiff  was 
without  fault.  Richmond  Passenger, 
etc.,  Co.  V.  Gordon,  102  Va.  498,  46  S. 
E.   772. 

C.   INJURIES    RESULTING   FROM 
FRIGHTENING  HORSES. 

Street  car  companies  are  not  re- 
quired to  stop  their  cars  upon  discovery 
of  the  fright  of  a  horse  on  the  street 
from  the  usual  and  ordinary  noises  of 
the  car,  but  should  keep  the  car  under 
control  so  as  to  avoid  damage  when 
occasion  requires.  They  can  not  wan- 
tonly, maliciously,  recklessly  or  negli- 
gently inflict  injury  upon  a  traveler  on 
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the  street  by  running  their  cars  upon 
him  when  their  servants  in  charge  of 
the  cars  know,  or  by  the  exercise  of 
reasonable  care  and  caution  ought  to 
know,  of  the  traveler's  inability  to  pre- 
vent a  collision.  Whether,  in  a  given 
case,  the  company  has  been  guilty  of 
wanton,  malicious,  reckless,  or  negli- 
gent conduct  is  a  question  for  the  jury 
under  proper  instructions  from  the 
court.  Danville  R.,  etc.,  Co.  v.  Hod- 
nett,  101  Va.  361,  43  S.  E.  606. 

Where  a  horse  ridden  on  a  street 
has  become  frightened  by  the  noise  of 
an  approaching  street  car,  and  has 
manifestly  gotten  beyond  the  control 
of  the  rider,  it  is  the  duty  of  those  in 
charge  of  the  car  to  use  reasonable 
care  and,  if  need  be,  stop  the  car,  in 
order  to  avoid  a  collision.  If,  in  con- 
sequence of  a  failure  to  use  such  care, 
the  horse  is  struck  by  the  car,  and  runs 
off  and  throws  the  rider,  causing  him 
injury,  the  car  company  is  liable.  It  is 
not  necessary  that  the  rider  should  have 
been  struck  by 'the  car,  or  that  he 
should  have  been  knocked  from  the 
horse  at  the  point  of  collision  in  order 
to  entitle  him  to  recover.  The  negli- 
gent striking  of  the  horse  is  the  prox- 
imate, or  efficient  cause  of  the  injury. 
Danville  R.,  etc.,  Co.  v.  Hodnett,  101 
Va.  361,  362,  43  S.  E.  606. 

A  presumption  of  negligence  from 
the  simple  occurrence  of  an  accident 
arises  where  the  accident  proceeds 
from  an  act  of  such  a  character  that, 
when  due  care  is  taken  in  its  perform- 
ance, no  injury  ordinarily  ensues  from 
it  in  similar  cases;  or  where  it  is  caused 
by  the  mismanagement  or  misconstruc- 
tion of  a  thing  over  which  the  defend- 
ant has  immediate  control,  or  for  the 
management  or  construction  of  which 
he  is  responsible.  In  the  case  at  bar, 
the  plaintiff  in  error  was  held  liable 
for  an  injury  inflicted  on  defendant  in 
error  w^hile  he  was  attempting  to  hold 
his  horse,  which  was  frightened  by 
the  loud  noise  and  smoke  arising  from 
the  machinery  of  an  electric  car  of 
plaintiff    in      error,    which    noise    and 


smoke  were  shown  not  to  be  incident 
to  the  ordinary  operation  of  such  cars, 
and  were  not  shown  by  the  plaintiff  in 
error  to  have  been  without  its  negli- 
gence. Richmond  R.,  etc.,  Co.  v.  Hud- 
gins,  100  Va.  409,  41  S.  E.  736. 

In  an  action  against  an  electric  street 
railroad  company  to  recover  damages 
for  injuries  sustained  by  the  plaintiff, 
alleged  to  have  resulted  from  the  de- 
fendant's negligence,  it  appeared  that 
the  plaintiff  while  he  was  attempting  to 
hold  his  horse,  which  was  frightened 
by  a  loud  noise  and  smoke  arising  from 
the  machinery  of  an  electric  car  belong- 
ing to  the  defendant,  was  thrown  from 
his  wagon  and  received  the  injuries  for 
which  the  action  was  brought.  The  de- 
fendant requested  the  court  to  give  the 
following  instruction:  "The  court  in- 
structs the  jury  that  if  they  believe 
from  the  evidence  that,  after  the  plain- 
tiff's horse  became  frightened  by  the 
car,  plaintiff  pulled  him  so  suddenly  to 
the  left  as  to  cause  plaintiff  to  fall 
from  the  wagon,  and  that  in  so  doing 
plaintiff  did  not  exercise  reasonable 
care,  and  received  the  injury  complained 
in  this  case,  in  consequence  thereof, 
they  must  find  for  the  defendant."  The 
instruction  was  given  with  this  modifi- 
cation: "In  considering  the  question 
as  to  whether  or  not  the  plaintiff  acted 
with  reasonable  care  in  pulling  the 
reins,  they  must  consider  all  the  cir- 
cumstances by  which  he  was  sur- 
rounded at  the  time,  and  particularly 
whether,  by  the  negligence  of  the  de- 
fendant, he  had  been  so  flurried  or  ex- 
cited as  to  make  it  reasonable  for  him 
to  act  as  he  did."  It  was  held,  that  the 
modification  of  the  instruction  was  not 
erroneous,  but  the  instruction  as  modi- 
fied was  a  correct  interpretation  of  the 
law.  Richmond  R.,  etc.,  Co.  r.  Hudgins. 
100  Va.  409,  41  S.  E.  736. 
D.  INJURIES  TO  PEDESTRIANS. 
1.  Negligence  of  Street  Railroad  Com- 
pany, 
a.  In  General. 

Collision    Resulting    from    Excessive 
Speed. — A  traveler  on  a  city  street  has 
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the  right  to  assupie  that  street  cars 
will  not  be  run  at  an  excessive  rate  of 
speed.  If  so  running  when  approach- 
ing a  traveler,  and  because  of  such  high 
rate  a  collision  occurs  with  him, 
whereby  he  is  injured,  it  should  be  left 
to  the  jury  to  say  whether  or  not,  un- 
der all  the  circumstances  of  the  case, 
the  street  car  company  is  negligent. 
Richmond  Traction  Co.  v.  Clarke,  101 
Va.  382,  43  S.  E.  618. 

Injiiry  to  Person  Dodging  Across 
Track  to  Escape  Vehicle. — In  an  action 
against  a  street  car  company  for  run- 
ning over  the  deceased,  it  appeared 
that  the  car  was  going  along  the  street 
upon  a  straight  track;  that  the  street 
was  crowded  with  vehicles;  that  the  de- 
ceased dodged  across  the  track  in  front 
of  the  car,  to  escape  a  vehicle,  but  did 
not  observe  the  car,  although  the 
whistle  was  constantly  sounded.  There 
was  evidence  that  the  motorman  used 
■every  diligence  to  stop  the  car,  and  the 
deceased,  prior  to  his  death,  exonerated 
the  company  from  all  blame.  It  was 
held,  that  the  defendant  was  not  liable. 
Trowbridge  v,  Danville  Street  Car  Co., 
1  Va.  Dec.  823. 

Person  in  Such  Situation  or  Condi- 
tion That  He  Is  Unable  to  Avoid  Col- 
lision. — When  those  in  charge  of  an 
electric  street  car,  know,  or  by  the  ex- 
■crcise  of  reasonable  care  ought  to  know, 
that  a  person  on  the  track  or  about  to 
get  on  the  track  in  front  of  the  car, 
is  in  such  a  situation  or  condition  that 
he  is  unable  to  avoid  a  collision  with 
the  car  if  it  continues  its  course,  it  is 
their  duty  not  only  to  have  the  car 
under  control,  but,  if  need  be,  to  stop 
it  in  order  to  prevent  injury  to  the  per- 
son so  situated.  Danville  R.,  etc.,  Co. 
V.  Hodnett,  101  Va.  361,  43  S.  E.  606. 

Facts  Held  Not  to  Constitute  Neg- 
ligence.— In  an  action  against  a  street 
railroad  company  to  recover  damages 
for  the  alleged  negligent  killing  of 
plaintiflPs  intestate,  caused  by  his  being 
run  over  by  a  car  of  defendant,  it  was 
held,  that  under  the  evidence  disclosed 
by  the  record  in  the  case,  there  was  no 


negligence  on  the  part  of  the  defend- 
ant. Trumbo  v.  City  Street-Car  Co., 
89  Va.  780,  17  S.  E.  124. 

b.  Injuries     to    Pedestrians    on     City 

Streets  between  Crossings. 

The  operator  of  a  street  car,  espe- 
cially if  it  is  impelled  by  cable  or  elec- 
tric power,  although  he  is  not  bound 
to  anticipate  that  foot  passengers  will 
attempt  to  cross  otherwise  than  at  reg- 
ular crossings,  and  therefore  need  not 
maintain  quite  the  same  degree  of 
vigilance  elsewhere,  is  always  respon- 
sible for  failing  to  see  even  persons 
crossing  at  other  places,  if  he  would 
have  seen  them,  had  he  been  in  the  ex- 
ercise of  ordinary  care.  The  rule  ex- 
empting railroads  from  responsibility 
where  train  men  do  not  in  fact  see  a 
person  on  the  track  ♦  ♦  *  certainly 
applies  only  ag^ninst  trespassers,  and 
therefore  does  not  apply  to  city  streets 
or  street  cars.  Richmond  Passenger, 
etc.,  Co.  V,  Gordon,  102  Va.  498,  46  S. 
E.  772. 

c.  Injuries  to  Trespassers. 

A  street  car  company  owes  no  duty 
of  foresight  to  a  trespasser  on  its 
track,  but  only  reasonable  care  to  avoid 
injury  after  the  danger  is  discovered. 
In  the  case  at  bar,  the  deceased  met  her 
death  while  crawling  over  a  long  tres- 
tle on  defendant's  track  on  a  dark 
night.  In  shutting  off  the  current  to  re- 
duce the  speed  in  going  on  the  trestle 
the  headlight  of  the  car  was  extin- 
guished, and  when  it  was  again  turned 
on  the  deceased  was  for  the  first  time 
discovered  by  the  motorman,  so  close 
in  front  of  his  car  that  he  was  unable 
to  stop  before  striking  her  although  he 
did  all  in  his  power  to  prevent  the  col- 
lision. It  was  held,  that  the  refusal  of 
the  trial  court  to  set  aside  a  verdict  for 
the  plaintiff  and  grant  the  defendant  a 
new  trial,  was  error.  Richmond,  etc., 
Power  Co.  v.  Racks,  101  Va.  487,  44  S. 
E.  709. 

d.  Injuries  to  Children. 

"Greater  caution  and  prudence  is  re- 
quired of  a  street  car  company  to  avoid 
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an  injury  to  a  small  child  on  the  street 
than  to  an  adult."  Danville  R.,  etc., 
Co.  V,  Hodnett,  101  Va.  361,  365,  43  S. 
E.  606. 

A  raotorman  in  charge  of  an  electric 
car  moving  in  the  public  street  where 
he  has  reason  to  expect  little  children 
are  playing,  must  exercise  a  high  de- 
gree of  watchfullness  in  the  operation 
of  the  car.  Sample  v.  Consolidated 
Light,  etc.,  Co.,  50  W.  Va.  472,  40  S.  E. 
597,  694,  57  L.  R.  A.  186. 
e.  Evidence. 

Admissibility  of  Evidence  as  to  Speed 
of  Car. — In  an  action  against  a  street 
railroad  company  to  recover  damages 
f()r  personal  injuries  to  a  pedestrian, 
alleged  to  have  resulted  from  the  negli- 
gence of  the  defendant  in  running  its 
car  at  an  excessive  rate  of  speed,  an  ob- 
jection to  the  evidence  of  a  witness  on 
the  ground  that  He  could  not  tell  the 
speed  at  which  a  car  was  running  at 
his  distance  from,  or  position  relative 
to,  the  car,  goes  to  its  weight  with  the 
jury,  and  not  its  admissibility.  Ports- 
mouth, etc.,  R.  Co.  V.  Peed,  102  Va.  662, 
47   S.   E.   850. 

Declaration  of  Motorman  Admissible 
as  Part  of  Res  Gestae. — A  declaration 
by  the  motorman  running  on  an  elec- 
tric car  made  while  the  car  was  still  on 
the  body  of  one  it  had  run  down,  that 
**I  saw  the  child,  but  thought  I  could 
pass  it,"  or,  "This  is  a  terrible  thing, 
I  saw  the  child  but  thought  I  could  run 
past  it,"  is  admissible  in  evidence  as  a 
part  of  the  res  gestae  in  an  action  for 
the  injury.  Sample  v.  Consolidated 
Light,  etc.,  Co.,  50  W.  Va.  472,  40  S. 
E.  597,  694,  57  L.  R.  A.  186. 

Irrelevant  Evidence. — Where  there 
is  no  evidence  to  support  a  count  in  a 
declaration  charging  that  a  personal 
injury  was  inflicted  by  reason  of  de- 
fendant's negligence  in  failing  to  equip 
its  street  cars  with  suitable  fenders,  it  is 
proper  for  the  court,  on  the  motion  of 
the  defendant,  to  strike  from  the  evi- 
dence a  city  ordinance  relating  to  such 
car  fenders.  Portsmouth,  etc.,  R.  Co. 
V.  Peed,  102  Va.  662,  47  S.  E.  850. 


2.  Contributory  Negligence  of  Pedes- 
trian, 
a.  What  Constitutes  Contributory  Neg- 
ligence. 

Duty  to  Look  and  Listen. — Generally 
speaking,  one  who  is  about  to  cross  a 
street  railroad  should  both  look  and 
listen  for  cars,  but  this  is  not  an  in- 
flexible rule;  nor  is  it  to  be  enforced 
with  any  such  strictness  as  in  the  case 
of  an  ordinary  steam  railroad.  It  is  not 
negligence,  as  a  matter  of  law,  to  omit 
to  do  so.  The  question  is  whether  a 
prudent  man,  acting  prudently,  would 
have  thought  it  unnecessary  to  do  so. 
Portsmouth,  etc.,  R.  Co.  v.  Peed.  102 
Va.  662,  47  S.  E.  850;  Bass  v.  Norfolk 
R.,  etc.,  Co.,  100  Va.  1,  40  S.  E.  100. 

In  the  case  at  bar  this  rule  was  only 
partially  stated,  and  in  such  way  as  \f  as 
calculated  to  mislead  the  jury.  Poris- 
mouth,  etc.,  R.  Go.  v.  Peed,  102  Va. 
662,  47  S.  E.  850. 

Getting  on  Track  Very  Near  Ap- 
proaching Car — Erroneous  Instruction. 
— There  being  evidence  tending  to  show 
that  a  plaintiff,  after  going  upon  a  street 
railway  track,  did  not  use  ordinarj^  care 
in  getting  off  before  he  was  struck  by 
an  approaching  car,  which  was  very 
near  and  which  he  had  signaled  to 
stop,  it  was  error  to  instruct  the  jury 
to  find  in  his  favor  if  they  believed 
from  the  evidence  that  at  the  time  he 
got  on  the  track,  "the  motorman  of 
car  No.  7  saw,  or  could,  by  the  exercise 
of  ordinary  care,  have  seen  him  in 
time  to  stop  the  car  so  as  to  avoid 
striking  him,  and  he  failed,  in  the  exer- 
cise of  such  care,  to  do  so."  Richmond 
Passenger,  etc.,  Co.  v,  Steger,  101  Va. 
319.  43  S.  E.  612. 

Crawling  Over  Long  Trestle  on  a 
Dark  Night. — In  an  action  by  an  ad- 
ministrator against  an  electric  street 
railroad  company  to  recover  damages 
for  the  death  of  plaintiff's  intestate, 
who  met  her  death  while  crawling  over 
a  long  trestle  on  defendant's  track  on 
a  dark  night,  it  was  held,  upon  con- 
sideration of  all  the  evidence,  which 
is  stated  in  the  opinion,  that  the  death 
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of  the  deceased  was  due  solely  to  her 
own  reckless  intrusion  upon  the  de- 
fendant's trestle  and  right  of  way  as  a 
trespasser,  and  that  the  refusal  of  the 
trial  court  to  set  aside  a  verdict  for 
the  plaintiff  and  award  the  defendant 
a  new  trial  was  error.  Richmond,  etc.. 
Power  Co.  v.  Racks,  101  Va.  487,  44  S. 
E.  709. 

Passing  Over  Embankment  of  Snow 
at  Street  Crossing. — In  an  action 
against  a  street  railroad  company  to 
recover  damages  for  injuries  suffered 
by  the  plaintiff  while  attempting  to 
pass  from  one  side  of  a  street  to  the 
other,  over  an  embankment  of  snow 
thrown  upon  the  street  by  the  defend- 
ant in  removing  snow  from  its  line  of 
road,  it  was  held  that  it  was  not  neg- 
ligence per  se  on  the  part  of  the  plain- 
tiff to  use  the  street  crossing  though 
known  to  be  dangerous,  unless  the 
danger  was  so  apparent  that,  in  the  ex- 
ercise of  ordinary  care,  a  traveler 
would  not  attempt  to  use  it;  that  if  rea- 
sonably fairminded  men  would  differ 
as  to  the  propriety  of  encountering  the 
danger,  then  it  was  for  the  jury  to  de- 
termine, upon  all  the  facts  and  circum- 
stances of  the  case,  whether  the  attempt 
to  cross  was  an  act  of  negligence  or 
not.  Newport  News,  etc.,  R.  Co.  v. 
Bradford,  100  Va.  231,  40  S.  E.  900. 
See  also,  S.  C,  99  Va.  117,  37  S.  E.  807. 

Contributory  Negligence  in  Deaf 
Person. — The  plaintiffs  intestate,  who 
was  run  over  and  killed  by  a  street  car, 
being  deaf,  and  having  given  no  inti- 
mation of  an  intention  to  cross  the  track 
until  the  car  was  so  close  to  him  that 
it  could  not  be  stopped  in  time  to  avert 
the  accident,  the  defendant  company 
was  entitled  to  an  instruction  asked 
telling  the  jury  that  it  is  the  duty  of 
a  person  approaching  a  street  car  track 
to  exercise  the  care  which  ordinarily 
prudent  persons  would  exercise,  and  to 
make  such  use  of  his  faculties  as  or- 
dinarily prudent  persons  would  make 
use  of  under  similar  circumstances,  and 
if  such  person  is  deaf,  it  is  more  in- 
cumbent on  him  to  exercise  his  sight; 


and  if  they  believe  from  the  evidence 
that  the  deceased  failed  to  exercise 
such  care,  and  his  failure  to  do  so  con- 
tributed to  the  accident  in  which  he 
met  his  death,  they  must  find  for  the 
defendant.  In  the  case  at  bar,  the 
addendum  made  by  the  court  was,  under 
the  evidence,  erroneous.  Portsmouth, 
etc.,  R.  Co.  V.  Peed,  102  Va.  662,  47 
S.  E.  850. 

Correct  Instruction  and  Erroneous 
Addendum. — In  an  action  by  an  admin- 
istratrix against  a  street  railroad  com-" 
pany  to  recover  damages  for  the  death 
of  plaintiff's  intestate  who  was  killed 
by  being  struck  by  a  car  on  defendant's 
tracks,  at  a  place  other  than  a  street 
crossing,  two  theories  were  propounded 
by  the  evidence:  (1)  That  at  the  time 
the  deceased  attempted  to  cross  the 
track,  the  car  which  struck  him  was  at 
a  stand  still  and  was  subsequently  set 
in  motion;  (2)  that,  while  the  car  was 
already  in  motion  the  deceased  stepped 
on  the  track  immediately  in  front  of  it 
and  was  struck  by  the  fender.  The 
court  at  the  defendant's  request  gave 
the  following  instruction:  "If  the  jury 
believe  from  the  evidence  that  the 
plaintiff's  decedent,  on  the  evening 
when  he  met  the  accident  that  resulted 
in  his  death,  was  intoxicated  from  drink, 
and  that,  being  so  intoxicated,  he  at- 
tempted to  cross  defendant's  railway 
track  in  front  of  a  moving  car  that  was 
approaching  him,  so  close  to  said  car 
that  he  could  not  move  beyond  the 
point  on  the  track  that  he. first  reached 
before  the  car  struck  him,  then  they 
are  instructed  that  the  plaintiff  can  nut 
recover  in  this  action."  But  to  this 
instruction  the  court  added  the  follow- 
ing qualification:  "Unless  they  believe 
further  from  the  evidence  that  the  de- 
fendant, by  the  exercise  of  ordinary 
care,  could  have  avoided  inflicting  on 
him  the  injury  which  resulted  in  hia 
death,  after  the  motorman  saw,  or  by 
the  exercise  of  ordinary  care  could  have 
seen,  the  danger  in  which  the  plaintiff's 
decedent  had  placed  himself,  in  time 
to    have    avoided    the    accident*     Thi' 
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principle  inculcated  by  the  addendum 
to  the  instruction  was  already  covered 
by  an  instruction  given  at  plaintiff's  re- 
quest. It  was  held,  that  the  instruction 
as  asked  for  by  defendant  correctly 
expounded  the  law,  and  that  the  evi- 
dence tended  to  sustain  it;  that  the 
effect  of  the  addendum  added  by  the 
court  was  to  withdraw  from  the  con- 
sideration of  the  jury  the  second  theory 
above  referred  to,  and  to  direct  their 
attention  solely  to  the  plaintiffs  view 
of  the  evidence,  and  that  this  was 
erroneous.  Richmond  Traction  Co.  v. 
Martin,  102  Va.  209,  45  S.  E.  886. 

b.  When  Contributory  Negligence  Will 

Not  Preclude  Recovery. 

A  plaintiff,  even  though  a  trespasser, 
may  recover  of  a  railway  company  for 
an  injury  inflicted  on  him,  notwith- 
standing his  own  negligence  may  have 
exposed  him  to  the  risk  of  injury,  if  the 
company,  after  it  became  aware  of  the 
plaintiff's  danger,  could,  by  the  use  of 
ordinary  care,  have  avoided  injuring 
him,  and  failed  to  do  so.  Richmond, 
Traction  Co.  v,  Clarke,  101  Va.  382,  43  S. 
E.  618. 

c.  Evidence. 

Dangerous  Crossing — Evidence  of 
Use  by  Others. — In  an  action  against 
a  street  railroad  company  to  recover 
damages  for  injuries  suffered  by  the 
plaintiff  while  attempting  to  pass  from 
one  side  of  the  street  to  the  other  over 
an  embankment  or  ridge  of  snow 
thrown  upon  the  street  by  the  defend- 
ant in  removing  snow  from  its  line  of 
road,  it  was  held,  that  the  fact  that  the 
street  was  used  by  others  in  the  same 
manner  and  about  the  same  time  that 
it  was  used  by  the  plaintiff  though  not 
conclusive  on  the  question  of  contribu- 
tory negligence,  was  relevant  evidence 
to  be  considered  in  connection  with  all 
the  facts  and  circumstances  of  the  case 
in  determining  the  question  of  'due  care 
on  the  part  of  the  plaintiff.  Newport 
News,  etc.,  R.  Co.  v.  Bradford,  100  Va. 
231,  40  S.  E.  900. 


d.  Province  of  Court  and  Jury. 

In  an  action  against  a  street  railroad 
company  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been 
caused  by  the  defendant's  negligence  in 
running  one  of  its  cars  upon  plaintiff 
while  he  was  crossing  the  track  at  a 
street  crossing,  it  was  held,  that 
whether  or  not  the  plaintiff  was  guilty 
of  contributory  negligence,  in  view  of 
the  evidence,  involved  questions  of  fact 
which  were  for  the  exclusive  considera- 
tion of  the  jury,  and  that  their  verdict 
could  not  be  disturbed.  Richmond 
Passenger,  etc.,  Co.  v,  Steger,  103  Va. 
409,  49  S.   E.  486. 

E.  INJURIES    TO     TRESPASSERS 
ON  CARS. 
Child  Jumping  from  Car  by  Direc- 
tion  of    Motorman   or   Conductor. — ^A 

street  car  company  is  liable  for  injuries 
inflicted  on  a  small  boy  by  jumping 
from  a  moving  car  by  direction  of  the 
motorman  or  conductor  of  the  car 
when  intimidated  by  such  direction. 
It  is  for  the  jury  to  determine  under 
all  the  evidence  whether  or  not  the 
child  was  unable  to  resist  the  order, 
or  was  in  fact  intimidated.  Richmond 
Traction  Co.  v.  Wilkinson,  101  Va.  394, 
43  S.  E.  622. 

If  a  child  of  tender  years  jumps 
from  a  moving  street  car,  under  the  im- 
pulse of  fear,  induced  by  the  threaten- 
ing orders  of  the  conductor,  and  lands 
in  a  dangerous  place  from  which  he 
rolls  on  to  the  track,  and  is  injured, 
the  car  company  is  liable.  The  negli- 
gence or  fault  of  the  conductor  is  the 
proximate  cause  of  the  injury.  Rich- 
mond Traction  Co.  v.  Wilkinson,  101 
Va.  394,  43   S.   E.  622. 

A  street  railroad  company  is  liable 
for  the  resulting  injuries  to  an  infant 
trespasser  who  is  compelled  by  the 
servants  of  the  company  to  jump  from 
one  of  its  cars  while  running  at  a  high 
rate  of  speed.  The  law  docs  not  per- 
mit wanton  or  reckless  injury  to  be  in- 
flicted even  on  a  trespasser.    Washing- 
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ton,  etc.,  Ry.  Co.  v.  Quayle,  95  Va.  741, 
30  S.  E.  391. 

In  an  action  against  a  street  railroad 
company  to  recover  damages  for  in- 
juries alleged  to  have  been  sustained  in 
consequence  of  the  negligence  of  the 
defendant,  it  appeared  that  the  plain- 
tiff, who  was  an  infant,  got  upon  one 
of  defendant's  cars  to  ride,  and  that  an 
employee  of  the  defendant,  who  was 
acting  in  the  double  capacity  of  motor- 
man  and  conductor,  ki  violation  of  a 
city  ordinance  increased  the  speed  of 
the  car  to  the  rate  of  ten  or  twelve 
miles  an  hour,  and  with  the  speed 
thus  increased,  commanded  the  plain- 
tiff to  get  off  the  car,  and  the  plain- 
tiff jumped  from  the  car  and  was  in- 
jured. It  was  held,  that  it  was  not 
error  to  instruct  the  jury  that  a  city 
ordinance  forbade  the  defendant  run- 
ning its  cars  at  a  rate  of  speed  faster 
than  six  miles  an  hour  in  the  street  in 
which  the  injury  was  inflicted,  although 
the  ordinance  was  general  and  forbade 
the  running  of  cars  faster  than  six 
miles  an  hour  in  any  of  the  streets. 
Washington,  etc.,  R.  Co.  v.  Quayle,  95 
Va.  741,  30  S.  E.  391. 

Whether  or  not  the  running  board 
of  a  street  car  is  a  dangerous  place  for 
a  child  seven  years  of  age  to  stand  on, 
or  it  is  dangerous  for  him  to  jump  from 
a  moving  car,  or  the  car  is  running 
slow  enough  to  justify  the  conductor 
of  a  street  car  in  ordering  a  trespassing 
child  seven  years  of  age  to  jump  off, 
are  all  questions  for  the  jury,  and  were 
properly  submitted  to  the  jury  by  the 
instructions  given  in  this  case.  Rich- 
mond Traction  Co.  v.  Wilkinson,  101 
Va.  394,  43  S.  E.  622. 

Knowledge  of  Danger  by  Conductor 
or  Motorman — Instruction — Harmless 
Error. — If  the  conductor  and  motor- 
man  of  a  street  car  knew  that  a  small 
boy,  who  was  a  trespasser,  was  on 
their  car  in  a  dangerous  position,  an 
instruction  which  uses  the  language 
"knew,  or  by  the  exercise  of  ordinary 
care  could  have  known"  of  his  dan- 
gerous     position,    is     harmless    error. 

12  Va— 54 


Richmond  Traction  Co.  v.  Wilkinson, 
101  Va.  394,  43   S.   E.  622. 

F.  INJURIES  TO  PASSENGERS. 

1.  When  One  Becomes  a  Passenger. 

A  person  intending  to  enter  a  street 
car  which  has  stopped  for  passengers, 
and  who  endeavors  to  enter  the  same 
while  it  is  standing,  is  a  passenger 
under  the  care  of  the  street  car  com- 
pany. Norfolk,  etc.,  Terminal  Co.  v. 
Morris,  101  Va.  422,  44  S.  E.  719. 

The  instructions  in  the  case  at  bar, 
taken  in  connection  with  the  pleading 
and  evidence,  fairly  propounded  the 
law  as  to  when  one  becomes  a  pas- 
senger on  an  electric  street  railway  car. 
Reynolds  v.  Richmond,  etc.,  R.  Co.,  92 
Va.  400,  23  S.  E.  770.  Sec  the  title 
CARRIERS,  vol.  2,  p.  694. 

2.  Negligence  of  Street  Railroad  Com- 

pany. 

a.  Degree  of  Care  and  Diligence  Re- 

quired. 

It  is  the  duty  of  a  street  railway 
company  to  use  the  utmost  care  and 
diligence  for  the  safety  of  its  passen- 
gers. Richmond  Traction  Co.  v.  Wil* 
Hams,  102  Va.  253,  46  S.  E.  292. 

b.  Injuries  Inflicted  on  Passengers  En- 

deavoring to  Enter  Car. 

If  a  person  in  endeavoring  to  enter 
a  street  car,  which  has  stopped  for  pas- 
sengers, in  the  exercise  of  such  care  as 
might  reasonably  be  expected  of  his 
age  under  the  circumstances,  is  thrown 
from  the  car  and  injured  by  the  negli- 
gent starting  of  the  car,  the  company 
is  liable.  Norfolk,  etc.,  Terminal  Co. 
V.  Morris,  101  Va.  422,  44  S.  E.  719. 

In  an  action  against  a  street  railroad 
company  to  recover  damages  for  an  in- 
jury alleged  to  have  been  received  by 
the  plaintiff  in  a  fall,  while  attempting 
to  get  on  defendant  company's  car,  it 
was  held,  that  the  instruction,  taken 
in  connection  with  the  pleadings  and 
evidence,  fairly  propounded  the  law  as 
to  the  degree  of  diligence  required  of 
the  defendant,  and  as  to  what  con- 
stituted   negligence     in  the    particular 
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case.    Reynolds   v.    Richmond,    etc.,   R. 

Co.,  92  Va.  400,  23  S.  E.  770. 

c    Injuries    to     Passengers    Alighting 

.    from  Car. 

If,  in  pursuance  of  a  city  ordinance 
and  the  rules  of  the  railway  company, 
a  car  stops  just  before  reaching  a  grade 
crossing  with  a  steam  railroad,  and  the 
company  knows  that  passengers  are 
in  the  habit  of  alighting  at  such  point, 
it  is  the  duty  of  the  company  to  use 
due  and  proper  care  to  see  that  no  one 
is  alighting  at  that  point  before 
again  setting  its  car  in  motion.  Rich- 
mond Traction  Co.  v.  Williams,  102 
Va.  253,  46  S.  E.  292. 
d.  Injuries  Caused  by  Collision. 

It  is  gross  negligence  in  a  street 
railway  company  to  so  overcrowd  and 
load  down  its  cars  with  passengers,  be- 
yond any  reasonable  or  proper  limit, 
as  not  to  be  able  to  stop  them  readily 
as  they  approach  intersecting  streets,  if 
necessity  requires  it.  If,  from  such 
crowding  and  consequent  inability  to 
stop,  a  collision  occurs,  resulting  in 
injury  to  a  passenger,  the  company  is 
liable  for  such  injury.  Richmond,  etc., 
Co.  V.  Garthright,  92  Va.  627,  24  S.  E. 
2»7. 

c.  Injuries  Caused  by  Approaching 
Heavy  Down  Grade  at  Excessive 
Speed. 

Servants  of  an  electric  street  rail- 
way company  are  bound  to  know  the 
diflficulty  of  controlling  a  car  when  ' 
there  is  snow  on  the  rails;  and  where, 
at  such  a  time,  they  approach  a  heavy 
down  grade  at  such  unusual  speed  as  to 
cause  their  car  to  slide  down  the  track, 
though  the  brakes  are  properly  set,  the 
company  is  liable  for  injuries  to  a  pas- 
senger. Danville  Street  Car  Co.  v. 
Payne,  2  Va.  Dec.  379. 
f.  Evidence. 

Burden  of  Proof  on  Plaintiff  to  Show 
Negligence. — In  an  action  against  a 
street  railroad  company  to  recover 
damages  for  an  injury  alleged  to  have 
been  received  by  the  plaintiff  in  a  fall 
while   attempting  to  get  on   defendant 


company's  car,  it  was  held,  that  the 
burden  of  proof  was  on  the  plaintiff  to 
show  the  negligence  of  the  defendant, 
and  that  the  instructions  given  fairly 
propounded  the  law  upon  this  question. 
Reynolds  v.  Richmond,  etc.,  R.  Co.,  92 
Va.  400,  23  S.  E.  770. 

Admissibility  of  Evidence  as  to  In- 
competency of  Driver. — Where  the 
death  of  a  passenger  was  caused  by  the 
horses  attached  to  a  horse  car  "run- 
ning away,"  it  was  held,  that  it  was 
proper  to  prove  facts  tending  to  show, 
that  the  driver  was  incompetent.  Dim- 
mey  v.  Wheeling,  etc.,  R.  Co.,  27  W. 
Va.  32. 

Evidence  as  to  Frequent  Breaking 
of  Trolley  Wire  Admissible. — In  an 
action  against  an  electric  street  rail- 
road company  to  recover  damages  for 
personal  injuries  to  the  plaintiff,  who 
was  injured  while  traveling  as  a  pas- 
senger  on  one  of  defendant's  cars,  in 
consequence  of  the  breaking  of  a 
trolley  wire,  it  was  held,  that  evidence 
that  the  trolley  wire  had  broken  fre- 
quently within  a  short  time  before  the 
accident,  was  admissible.  Richmond 
R.,  etc.,  Co.  V.  Bowles,  92  Va.  738,  34 
S.  E.  388. 

Evidence  Insufficient  to  Support  a 
Verdict  for  Plaintiff.  —  The  plaintiff 
alleged  that  she  was  thrown  from  the 
defendant's  street  car  "just  as  soon  as 
the  car  started."  In  a  receipt  given  by 
her  to  the  defendant  she  admitted  that 
the  injury  was  inflicted  as  a  result  of 
stepping  from  a  moving  car.  Her 
statement  on  the  trial  in  conformity 
with  the  charge  in  her  declaration  was 
contradicted  by  two  out  of  the  four 
witnesses  examined  in  her  behalf,  and 
by  four  disinterested  witnesses  ex- 
amined on  behalf  of  the  defendant,  as 
well  as  by  the  report  of  the  accident 
made  by  the  conductor  of  the  street 
car  which  was  brought  out  by  the 
plaintiff  on  the  cross-examination  of 
one  of  defendant's  witnesses.  It  was 
held,  that  under  such  circumstances  a 
verdict  for  the  plaintiff  should  be  set 
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aside.    North^ngton  v.  Norfolk  R.,  etc., 
Co.,  102  Va.  446,  46  S.   E.  475. 

g.  Province  of  Court  and  Jury. 

Whether  the  employees  of  a  street 
railway  company  have  been  negligent 
in  the  discharge  of  their  duties  toward 
a  passenger  is  a  question  for  the  jury 
under  proper  instructions  from  the 
court,  and  their  verdict  will  not  be  dis- 
turbed when  the  supreme  court  of  ap- 
peals can  not  say  that  it  is  without  evi- 
dence to  support  it  or  is  against  the  evi- 
dence, Richmond  Traction  Co.  v.  Wil- 
liams, 102  Va.  253,  46  S.  E.  292. 

3.  Contributory  Negligence  of  Pas- 
senger. 

Contributory  Negligence  in  Attempt- 
ing to  Get  on  Can — In  an  action 
against  a  street  railroad  company  to 
recover  damages  for  an  injury  alleged 
to  have  been  received  by  the  plaintiff 
in  a  fall  while  attempting  to  get  on  de- 
fendant company's  car,  it  was  held,  that 
the  instructions  taken  in  connection 
with  the  pleadings  and  evidence  fairly 
propounded  the  law  as  to  what  consti- 
tuted contributory  negligence  in  the 
particular  case.  Reynolds  v.  Rich- 
mond, etc.,  R.  Co.,  92  Va.  400,  23  S. 
E.  770. 

It  is  contributory  negligence  to  at- 
tempt to  alight  from  a  street  car  while 
it  is  in  motion;  but  where  one  has  re- 
tained his  seat  until  the  car  has  stopped 
and  then  goes  forward,  and,  while  in 
the  act  of  alighting,  is  thrown  to  the 
ground  by  the  sudden  starting  of  the 
car,  he  is  not  chargeable  with  contrib- 
utory negligence.  Richmond  Traction 
Co.  v.  Williams,  102  Va.  253,  46  S.  E. 
292. 

Admissibility  of  Evidence. — Where 
the  question  is  involved  whether  the 
plaintiff's  intestate,  by  jumping  from  a 
car  drawn  by  horses,  which  were  run- 
ning away,  was  not  guilty  of  contribu- 
tory negligence,  and  it  appeared  that 
there  was  an  embankment  near  the 
place  of  the  accident,  over  which  the 
car  might  have  been  thrown,  it  was 
proper  to  ask  a  witness:     "How  steep 


is     that     embankment?"     Dimmey     v. 
Wheeling,  etc.,  R.  Co.,  27  W.  Va.  32. 
Province  of  Court  and  Jury. — In  an 

action  against  a  street  railroad  com- 
pany by  a  passenger  to  recover 
damages  for  injuries  alleged  to  have 
resulted  from  the  negligence  of  the  de- 
fendant, the  question  whether  the  plain- 
tiff was  guilty  of  contributory  negli- 
gence is  a  question  for  the  jury  under 
proper  instructions  from  the  court,  and 
their  verdict  will  not  be  disturbed 
when  the  supreme  court  of  appeals  can 
not  say  it  is  without  evidence  to  sup- 
port it,  or  against  the  evidence.  Rich- 
mond Traction  Co.  v.  Williams,  102 
Va.  253,  46  S.  E.  292. 

G.  INJURIES  TO  VISITORS  IN- 
VITED  TO  COME  UPON  COM- 
PANY'S PREMISES. 

A  street  railway  company  which  ad- 
vertises a  balloon  ascension  at  a  park 
owned  by  it  thereby  invites  the  public 
to  visit  its  premises  and  witness  the  as- 
cension, and  is  liable  in  damages  for 
an  injury  to  a  visitor  resulting  from 
negligently  permitting  the  falling  of  a 
pole  used  in  preparing  for  said  ascen- 
sion. It  is  immaterial  whether  the  per- 
son making  the  ascent  is  an  independ- 
ent contractor  or  not,  or  whether  the 
visitor  went  to  the  park  on  the  street 
ears  or  by  some  other  mode  of  convey- 
ance. The  gist  of  the  action  is  the  neg- 
ligent failure  of  the  defendant  to  use 
proper  care  to  protect  the  visitor  from 
a  danger  on  its  premises  while  there 
at  defendant's  invitation.  One  who  in- 
vites another  expressly  or  by  implica- 
tion to  come  upon  his  premises  must 
use  ordinary  care  and  prudence  to  ren- 
der the  premises  reasonably  safe  for 
the  visit.  Richmond,  etc.,  R.  Co.  v. 
Moore,  94  Va.  493,  27  S.  E.  70. 

H.  INJURIES  TO  PROPERTY. 

Contact  of  Trolley  and  Telephone 
Wires  Resulting  in  Burning  of  House. 

— Where  the  trolley  wires  of  an  elec- 
tric railway  company  intersect  with  the 
wires  of  a  telephone  company,  it  is  im- 
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material  which  company  had  the  prior 
or  superior  right  in  erecting  its  wires. 
It  is  the  duty  of  both  to  exercise  due 
care  to  prevent  the  wires  coming  in 
contact;  and  if  the  railway  company 
fails  to  exercise  due  care  in  that  re- 
spect, and  in  consequence  thereof  a 
house  is  destroyed  by  fire  caused  by  the 
transmission  of  an  unusual  and  danger- 
ous flow  of  electricity  from  its  trolley 
wires  through  the  telephone  wires  lead- 
ing into  such  house,  the  company  is 
liable  to  the  owner  of  the  house  for 
the  damages  occasioned  thereby. 
Richmond,  etc.,  R.  Co.  v.  Rubin,  102 
Va.  809,  47  S.  E.  834. 

As  to  what  constitutes  due  care  un- 
der such  circumstances,  see  the  title 
ELECTRICITY,  vol.  5,  p.  55. 

Facts  Not  Constituting  Contributory 
Negligence- — The  failure  of  a  telephone 
subscriber  to  provide  devices  to  guard 
against  the  contingency  of  such  an  un- 
usual and  dangerous  flow  of  electricity 
into  his  house  through  the  telephone 
wires  as  would  result  from  the  heavily 
charged  trolley  wires  of  an  electric 
railway  company  coming  into  contact 
with  the  wires  of  the  telephone  com- 
pany is  not  contributory  negligence.  It 
is  not  contributory  negligence  to  fail 
to  anticipate  culpable  negligence  on  the 
part  of  another.  Richmond,  etc.,  R. 
Co.  V.  Rubin,  102  Va.  809,  47  S.  E.  834. 

Evidence  of  witnesses,  more  or  less 
experienced  in  the  construction  and 
maintenance  of  electric  lines  that  they 
had  never  known  guard  wires  to  be 
permanently  used  to  prevent  telephone 
wires  from  coming  into  contact  with 
trolley  wires,  does  not  establish  the 
fact  that  such  was  the  general  usage 
and  custom  of  ordinarily  prudent  per- 
sons operating  electric  lines.  Rich- 
mond, etc.,  R.  Co.  V.  Rubin,  102  Va. 
809,  47  S.   E.  834. 

I.  MEASURE  OF  DAMAGES. 

In  an  action  against  a  street  railroad 
company  to  recover  damages  for  a 
physical  injury  inflicted  on  the  plain- 
tiff, the  jury  may  consider  such  incon- 


venience, discomfort,  and  mental  suf- 
fering as  might  have  been  entailed  upon 
him  by  the  injuries,  and  also  his  con- 
sequent disability.  Under  the  evi- 
dence in  this  case,  it  was  held,  that  a 
verdict  for  $550  could  not  be  regarded 
as  excessive,  and  that  there  was  noth- 
ing to  warrant  the  conclusion  that  the 
jury  were  influenced  by  partiality  or 
prejudice,  or  any  mistaken  view  of  the 

I  evidence.  Richmond,  etc.,  Power  Co. 
V.  Robinson,  100  Va.  394,  41  S.  E.  719. 
In  an  action  against  a  street  railroad 
company  to  recover  damages  for  inju- 
ries to  the  plaintiff  received  in  a  colli- 
sion between  one  of  defendant's  cars 
and  a  hook  and  ladder  truck,  alleged 
to  have  resulted  from  the  defendant's 
negligence,  it  was  proved  by  a  surgeon 
who  attended  plaintiff  at  the  time  of 
the  accident  that  the  plaintiff  had  a 
wound  in  the  side  oi  his  face  and 
through  his  brow  which  had  to  be 
closed  with  stiches;  that  he  was  suf- 
fering from  concussion  and  insensible 
when  his  wounds  were  dressed;  and 
that   he   remained    insensible   until   the 

j  next  morning.  This  witness  also  stated 
that  the  plaintiff  was  much  bruised 
about  his  body  and  that  he  attended 
him  professionally  for  ten  days  or  two 
weeks.  The  plaintiff  himself  testified 
that  besides  the  injuries  mentioned  by 
the  surgeon  his  teeth  were  broken,  his 
knee  so  injured  that  he  was  lame  for  a 
long  time,  and  that  he  was  rendered 
unable  to  work  efficiently  at  his  trade 
for  six  or  eight  months.  It  was  he'd, 
that  upon  this  evidence  a  verdict  for 
the  plaintiff  of  $1,000  was  not  so  ex- 
cessive as  to  show  partiality  or  preju- 
dice on  the  part  of  the  jury  and  there- 
fore that  it  should  not  be  set  aside. 
Richmond,  etc.,  Co.  v.  Garthright,  92 
Va.  627,  24  S.  E.  267. 

J.  THE  DECLARATION  IN  AC- 
TIONS  FOR  INJURIES. 
Jury  Can  Only  Consider  Issues 
Raised  by  the  Pleadings.— Where  the 
only  ground  of  negligence  charged 
against   a    street    car   company,  in  an 
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action  for  a  personal  injury,  is  excess- 
ive speed  and  a  defective  fender,  and 
there  is  no  evidence  to  support  the 
latter,  it  is  error  to  instruct  the  jury 
that  either  a  failure  to  give  notice  of  the 
approach  of  the  car,  or  its  excessive 
speed,  would  entitle  the  plaintiff  to  re- 
cover, as  excessive  speed  is  the  only 
issue  made  by  the  pleadings  which  the 
evidence  tends  to  support.  Ports- 
mouth, etc.,  R.  Co.  V.  Peed,  102  Va. 
662,  47  S.  E.  850. 

Declaration  under  Which  Defend- 
ant's Right  to  the  Electricity  Can  Not 
Be  Raised. — In  an  action  by  an  admin- 
istrator against  a  street  railroad  com- 
pany for  causing  the  death  of  plaintiff's 
intestate,  where  the  declaration  charged 
that  the  defendant  was  using  the  streets 
of  the  city  under  its  franchise  employ- 
ing electricity  as  the  motive  power,  it 
was  held,  that  it  was  not  proper  to 
raise  the  question  as  to  its  right  to 
use  electricity  instead  of  horse  power. 
Trowbridge  v,  Danville  Street  Car  Co., 
1   Va.   Dec.   823. 

Declaration  Held  Bad  on  Demurrer. 
— In  an  action  for  personal  injuries 
inflicted  by  the  negligence  of  the  serv- 
ants of  a  street  railroad  company,  a 
declaration  which  states  that  the  plain- 
tiff was  struck  by  the  defendant's  car 
while  she  was  on  its  track  "upon  which 
she  had  just  stepped"  is  bad  on  demur- 
rer, as  it  intimates  that  the  collision 
which  caused  injury  was  simultaneous 
with  the  act  of  the  plaintiff  in  stepping 
on  the  track;  Richmond  Traction  Co. 
V.  Hildebrand,  98  Va.  22,  34  S.  E. 
888. 

Sufficient  Charge  of  Breach  of  Duty 
by  Defendant. — A  declaration  against 
a  street  car  company  which  charges 
that  the  company  so  "negligently,  care- 
lessly, recklessly  and  improperly"  man- 
aged its  cars  as  to  inflict  the  injury 
complained  of  upon  the  plaintiff,  who 
was  in  and  upon  the  street  of  the  city, 
sufficiently  charges  a  breach  of  duty 
by  the  defendant,  without  giving  other 


particulars.  Norfolk  R.,  etc.,  Co.  v. 
Corletto,  100  Va.  355,  41  S.  E.  740. 

An  averment  in  a  count  of  a  declara- 
tion that  the  plaintiff,  "was  thrown" 
from  a  car  is  not  supported  by  proof 
that  she  jumped  from  the  car,  and  the 
jury  should  be  instructed  tb  disregard 
that  count.  Richmond  R.,  etc.,  Co.  v. 
Bowles,  92  Va.  738,  24  S.  E.  388. 

Declaration  Su£Bcient  to  Warrant  In- 
troduction of  Evidence  under  Which 
Jury  May  Find  Exemi^ary  Damages. — 
A  charge  in  a  declaration  against  an 
electric  street  railway  company  that  it 
so  carelessly  and  negligently  con- 
structed and  maintained  its  tracks  and 
wires,  and  so  carelessly  and  negfigfently 
failed  to  I  keep  them  in  repair,  as  to 
permit  the  escape  of  electricity  by 
which  the  plaintiff  was  directly  injured 
—describing  the  manner  and  extent  of 
the  injury — is  sufficient  to  warrant  the 
introduction  of  evidence  tending  to 
show  such  negligence  on  the  part  of 
the  company  at  the  time  of,  and  im- 
mediately preceding  for  several  months, 
the  injuries  to  the  plaintiff  as  would 
justify  the  finding  of  exemplary  or 
punitive  damages.  Richmond,  etc., 
Power  Co.  v,  Robinson,  100  Va.  394, 
41    S.    E.    719. 

Count  in  Declaration  Unsupported 
by  Evidence. — In  an  action  against  a 
street  railroad  company  to  recover 
damages  for  personal  injuries  alleged 
to  have  resulted  from  the  defendant's 
negligence,  where  there  was  no  evi- 
dence to  support  a  count  in  the  decla- 
ration charging  that  the  injury  was  in- 
flicted by  reason  of  defendant's  negli- 
gence in  failing  to  equip  its  cars  with 
suitable  fenders,  it  was  held,  that  the 
trial  court  should,  on  motion  of  the 
defendant,  have  instructed  the  jury  to 
disregard  the  count.  The  rationale  for 
disregarding  such  a  count  is  the  same 
as  in  case  of  a  variance  between  the 
evidence  and  allegation.  Portsmouth, 
etc.,  R.  Co.  V.  Peed,  102  Va.  662,  47  S. 
E.  850. 
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B.  Superiority  of  Public  Title  or  Easement,  932. 

C.  Right  of  Abutter  to  Ingress  and  Egress,  Light,  Air,  etc.,  933. 

D.  Additional  Servitudes,  933. 

1.  Definition  and  General  Principles,  933. 

2.  Railroads.  934. 

3.  Street  Railways,  934. 

4.  Approaches  to  Overhead  Bridge,  935. 

5.  Telegraph  and  Telephone  Lines,  935. 

IX.  Occupation  of  Streets  and  Highways  by  Public  Service 
Corporations,  935. 

A.  Steam  Railroads,  935. 

1.  Right  to  Occupy  Street  or  Highway,  935. 

2.  Nature  of  Right  Acquired  under  Municipal  Consent,  936. 

3.  Extent  of  Rights  Acquired  in  Street  or  Highway,  937. 

4.  Duty  to  Restore  Street  or  Highway  to  Safe  Condition,  938. 
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5.  Remedy  for  Improper  Use  or  for  Failure  to  Restore   Street  or 

RighwsLj,  941. 

a.  Mandamna,  941. 

b.  Indictment,  941. 
c  Injunction,  942. 

d.  Specific  Performance,  942. 

6.  Rights  and  Remedies  of  Abutting  Owners,  942. 

a.  Against  the  City,  942. 

b.  Against  the  Railroad  Company,  943. 

(1)  Rights  of  Abutting  Owners,  943. 

(2)  Remedies  of  Abutting  Owners,  944. 

(a)  Form  of  Remedy,  944. 

aa.  Where  Entry  on  Street  or  Land  Not  Author- 
ized, 944. 

bb.  Where  Entry  on  Street  or  Land  Authorized  by 
Law,  945. 

(b)  Parties,  946. 

(c)  Bill— Sufficiency  of  Allegations,  946. 

(d)  Continuance— Criminal  Suit  Pending,  947. 

(e)  Questions  Adjudicated— Title,  947. 

(f)  Damages,  947. 

(g)  Appeal,  94a 

B.  Canal  Companies,  949. 

1.  Right  to  Occupy  Streets,  949. 

2.  Power  of  City  to  Authorize  Use  of  Street,  949. 

3.  Rights  and  Remedies  of  Abutting  Owners,  949. 

C.  Street  Railways,  949. 

1.  Right  to  Occupy  Streets  or  Highways,  949. 

2.  Power  of  City  or  County  to  Authorize  Use  of  Street  or  High- 

way, 950. 

3.  Power  of  City  to  Restrict,  Regulate  or  Revoke  Franchise,  950. 

4.  Forfeiture  of  Franchise,  951. 

5.  Obstruction  of  Streets,  951. 

6.  Rights  and  Remedies  of  Abutters,  951. 

D.  Telegraph  and  Telephone  Lines,  952. 

1.  Right  to  Occupy  Street  or  Highway,  952. 

2.  Rights  and  Remedies  of  Abutting  Owners,  952. 

3.  Obstruction  of  Street  or  Highway,  952. 

4.  Relocation  of  Lines,  953. 

X.  Abandonment  and  Lobs,  953. 

A.  Abandonment  and  Nonuser,  953. 

B.  Loss  by  Adverse  Possession,  953. 

C.  Judicial  Proceedings,  953. 

XL  Alienation,  Alteration,  and  Vacation,  953. 

A.  Alienation,  953. 

B.  Alteration,  954. 

1.  Power  to  Alter— In  Whom  Vested,  954. 

2.  Procedure,  954. 

a.  Petition  and  Notice,  954, 

b.  View,  955. 

(1)  Order  for  View,  955. 
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(2)  Oath  of  Viewers,  955. 

(3)  Report  of  Viewers,  955. 
c  Evidence,  955. 

d.  Judgment  or  Order,  955. 

e.  Review,  956. 

(1)  Mandamus,  956. 

(2)  Appeal,  956. 
C.  Vacation,  956. 

1.  Power  and  Discretion  of  State  or  City,  956. 

2.  Rights  of  Abutters,  957. 

3.  Procedure,  957. 

a.  Notice,  957. 

b.  Ordinance,  957. 

c.  Order,  957. 

d.  Appeal,  957. 

4.  Burden  of  Proving  Discontinuance,  958. 

XII.  Re-EBtablishment  of  Highway,  958. 
XIII.  Spedal  A^ssessmentB,  958. 

CROSS  REFERENCES. 

See  the  titles  ABUTTING  OWj^ERS,  vol.  1,  p.  60;  ADJOINING  LAND- 
OWNERS, vol.  1,  p.  175;  ADVERSE  POSSESSION,  vol.  1,  p.  199;  BOUNDA- 
RIES, vol.  2,  p.  579;  BRIDGES,  vol.  2,  p.  623;  CANALS,  vol.  2,  p.  666; 
COUNTIES,  vol.  3,  p.  636;  CROSSINGS,  vol.  4,  p.  122;  DAMAGES,  vol.  4, 
p.  162;  DEDICATION,  vol.  4,  p.  350;  DRAINS  AND  SEWERS,  vol.  4,  p.  824; 
EASEMENTS,  vol.  4,  p.  851;  EMINENT  DOMAIN,  vol.  6,  p.  66;  MUNICI- 
PAL CORPORATIONS,  vol.  10,  p.  149;  NEGLIGENCE,  vol.  10,  p.  349; 
NUISANCES,  vol.  10,  p.  499;  PRIVATE  WAYS,  vol.  11,  p.  364;  RAIL- 
ROADS, vol.  11,  p.  532;  SPECIAL  ASSESSMENTS,  ante,  p.  412;  STREET 
RAILROADS,  ante,  p.  834;  TELEGRAPHS  AND  TELEPHONES;  TURN- 
PIKES AND  TOLLROADS;  WATERS  AND  WATERCOURSES. 


I.  Scope  of  Title. 

Includes  the  definition  of  a  street  or 
highway;  their  establishment,  opening, 
improvement,  and  repair;  the  regula- 
tion, control  and  use  of  streets  and 
h-ghways;  liability  for  injuries  result- 
ing from  defective  streets  and  high- 
ways; street  and  highway  officers,  their 
appointment  and  removal,  powers  and 
duties;  the  right,  title  and  interest  ac- 
quired by  the  public  upon  the  estab- 
lishment or  dedication  of  a  street  or 
highway;  the  occupation  of  streets 
and  highways  by  public  service  com- 
panies; the  abandonment  and  loss  of 
highways;  and  their  alienation,  altera- 
tion, vacation,  and  re-establishment. 
Does  not  include  abutting  owners; 
bridges;     canals;      crossings;      dedica- 


tion; right  of  lateral  support;  plank 
roads,  turnpikes,  tollroads,  or  private 
ways;   special  assessments. 

II.  Definitions. 

A.   HIGHWAYS  AND  ROADS. 

"Highway"— A  Generic  Term.— The 
term  **highway*'  is  a  generic  name  for 
all  kinds  of  public  ways — ^ways  com- 
mon to  all  the  people  of  the  state 
having  occasion  to  pass  over  them. 
Talbott  V.  Richmond,  etc.,  R.  Co.,  31 
Gratt.  685,  691. 

Must  Be  Conunon  to  All  the  People. 
— To  constitute  a  highway,  it  must  be 
one  over  which  all  the  people  of  the 
state  have  a  common  and  equal  right 
to  travel,  and  which  they  have  a  com- 
mon, or  at  least  a  general,  interest  to 
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keep  unobstructed.  Talbott  v.  Rich- 
mond, etc.,  R.  Co.,  31  Gratt.  685, 
691. 

Whether  a  road  sought  to  be  estab- 
lished is  a  public  road  or  one  merely 
for  the  benefit  of  private  individuals, 
is  not  tested  by  the  fact  that  such  in- 
dividuals receive  a  greater  benefit  than 
the  public  generally.  The  test  is  not 
simply  how  many  actually  use  the  road, 
but  how  many  have  a  free  and  unre- 
strctcd  right  in  common  to  use  it. 
If  it  is  free  and  common  to  all  the 
citizens,  it  is  a  public  road.  Heninger 
V.  Peery,  102  Va.  896,  47  S.  E.  1013. 

It  may  be  a  public  highway  though 
it  leads  only  from  a  public  road  to  the 
dwelling  or  farm  of  a  single  person. 
Lazzell  v.  Garlow,  44  W.  Va.  466, 
30  S.  E.  171,  178;  Varner  v.  Martin,  21 
W.  Va.  534;  Lewis  v.  Washington,  5 
Gratt.  265. 

Must  Have  Been  Actually  Opened. — 
""A  highway  or  road  is  a  public  pas- 
sage, open  to  all  the  people."  Holt- 
bouse's  Law  Diet.  234;  Jacob's  Law 
Diet.  274;  Tomlin's  Law  Diet.  787. 
According  to  this  definition,  a  road 
which  has  merely  been  ordered  to  be 
opened,  but  never  actually  opened,  can 
not  be  considered  a  highway  or  pub- 
lic road.  Bailey  v.  Com.,  78  Va. 
19,  21. 

Includes  City  Streets. — It  is  well  es- 
tablished that  a  street  in  a  city  or  town 
is  a  public  highway.  The  word  is  con- 
sidered as  the  genus  of  all  public  ways, 
so  that  a  common  street  in  any  city  or 
town  being  common  to  all  people  is  a 
public  highway.  Norfolk  v.  Chamber- 
la*ne,  29  Gratt.  534.  See  post,  "Para- 
mount Control  of  the  Legislature," 
V,  A. 

Under  the  West  Virginia  Statute.— 
By  the  acts  of  1872-73,  ch.  194,  §  31,  it 
was  provided  that  "every  road  worked 
as  a  public  road  under  the  direction  of 
a  surveyor  of  roads  shall  in  all  courts 
and  places  be  deemed  a  public  road." 
The  effect  of  this  statute  was  to  con- 
stitute   every   road    a    public    highway 


which  was  worked  as  such  under  the 
direction  of  a  surveyor  of  roads,  not- 
withstanding there  had  been  no  formal 
acceptance  or  establishment  of  it  as 
such  by  the  county  court.  It  must, 
however,  have  been  used  and  occupied 
as  a  public  highway.  Ball  v.  Cox,  29 
W.  Va.  407,   1   S.   E.  673. 

As  amended  by  the  acts  of  1881,  ch. 
43,  §  31,  the  words,  "worked  as  a  public 
road  under  the  direction  of  a  surveyor 
of  roads,"  are  left  out  of  the  statute 
mentioned  in  the  preceding  paragraph, 
and  the  words,  "used  and  occupied  as 
a  public  road,"  substituted.  This  has 
not  changed  the  meaning  of  the  stat- 
ute, and  to  be  deemed  a  public  road 
under  this  amendment,  the  road  must 
be  both  used  and  occupied  as  a  public 
road;  that  is,  completely  taken  posses- 
sion of  by  the  county  authorities  for 
purposes  of  easement,  shutting  out 
other  conflicting  control,  and  occupied 
as  a  public  road.  Talbott  v.  King,  32 
W.  Va.  6,  9  S.  E.  48;  Boyd  v.  Wool- 
wine,  40  W.  Va.  282,  21  S.  E.  1020; 
Ball  V.  Cox,  29  W.  Va.  407,  1  S.  E. 
673;  Yates  v.  West  Grafton,  33  W.  Va. 
507,  11  S.  E.  8. 

A  road  must  be  deemed  to  be  a  pri- 
vate road  when  its  control  is  not  under 
a  public  officer,  and  the  public  is  not 
bound  to  work  h  or  keep  it  in  order, 
and  where  an  individual  might  obstruct 
its  use  without  being  guilty  of  any 
public  offense.  Varner  v.  Martin,  21 
W.  Va.  534. 

B.    STREETS  AND  SIDEWALKS. 

A  street  is  a  road  or  way  over  land 
set  apart  for  public  use  and  travel  in 
a  city,  town,  or  village;  and,  as  the 
way  is  common  and  free  to  all  the 
people,  it  is  a  highway.  Taylor  v. 
Phillipi,  35  W.  Va.  554,  14  S.  E.  130. 

As  Distinguished  from  Sidewalks. — 
Streets,  as  popularly  distinguished  from 
sidewalks,  though  including  the  latter, 
are  principally  designed  for  the  use  of 
vehicles  and  animals,  and  sidewalks  for 
the  use  of  pedestrians.  Jones  v.  Wil- 
liamsburg, 97  Va.  722,  34  S.   E.  883. 
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IIL  Establishment    of  Streets 
and  Highways. 

A.   HIGHWAYS. 

1.  In  General. 

A  highway  may  be  created  by  legis- 
lative authority  exercised  either  di- 
rectly or  through  a  municipal  corpora- 
tion, authorized  by  its  charter  to  open 
streets,  or  through  general  road  laws 
which  exist  in  most  states,  empowering 
justices  or  county  courts  to  act  upon 
the  petition  of  the  inhabitants,  or  it 
may  arise  from  a  dedication  by  the 
owner.  I  lodges  v.  Seaboard,  etc.,  R. 
Co.,  88  Va.  653,  662,  14  S.  E.  380.  (Con- 
curring opinion  of  Lacey,  J.) 

2.  Act  of  4th  Anne. 

Neither  the  act  passed  in  the  fourth 
year  of  the  reign  of  Queen  Anne,  nor 
the  act  approved  October  31,  1751, 
was  intended  to  establish  as  public 
highways  all  roads  in  use  at  the  dates 
of  their  passage.  They  do  not  estab- 
lish roads,  but  refer  to  roads  already 
established  and  those  directed  to  be 
established  according  to  the  provisions 
of  those  acts,  and  provide  how  they 
are  to  be  opened  and  kept  in  order. 
Baines  v.  Merryman,  95  Va.  660,  29  S. 
E.   738. 

3.  Dedication. 

Dedication  Defined. — A  dedication  is 
defined  to  be  the  act  of  devoting  or 
giving  property  for  some  proper  ob- 
ject and  in  such  manner  as  to  conclude 
the  owner.  Hodges  v.  Seaboard,  etc., 
R.  Co.,  88  Va.  653,  662,  14  S.  E.  380. 
(Concurring  opinion  of  Lacey,  J.)  See 
the  title  DEDICATION,  vol.  4,  p.  350. 

Acceptance. — While  streets,  outside 
of  an  incorporated  city  or  town,  dedi- 
cated under  the  act  "providing  for  the 
subdivision  of  tracts  of  land  into  lots 
or  parcels,  and  for  the  record  of  plats 
thereof"(acts,  1887-88,  p.  553;  amended 
acts,  1889-90,  p.  35),  thereby  become 
public  highways,  without  any  accept- 
ance by  the  public,  they  do  not  become 
county  roads  until  accepted  or  estab- 
lished as  such  by  the  county  court. 
Port  Norfolk  Land  Co.  v.  Portsmouth 


St.  R.  Co.,  5  Va.  Law  Reg.  477.     See 
the  title  DEDICATION,  vol.  4,  p.  350. 

4.    Prescription  or  User. 

Mere  user  will  not,  without  public 
authority,  fasten  a  road  upon  the  pub- 
lic, with  all  attendant  liability  therefor, 
or  deprive  the  owner  of  his  land.  There 
must  be  some  acceptance  or  recogni- 
tion of  the  road  as  a  public  highway 
either  by  an  order  or  the  county  court 
establishing  or  recognizing  it,  or  by 
work  on  it  done  by  the  public  under 
the  authority  of  a  surveyor  of  roads. 
State  V.  Dry  Fork  R.  Co.,  50  W.  Va. 
235,  40  S.  E.  447;  Poling  v.  Ohio  River 
R.  Co.,  38  W.  Va.  645,  18  S.  E.  782, 
786. 

Where  the  only  evidence  that  the 
road  is  a  public  highway  is  its  mere 
long  user  as  such,  it  is  insufficient  to 
eftablish  it  as  a  public  road.  Watts 
V.  Norfolk,  etc.,  R.  Co.,  39  W.  Va.  196, 
19  S.   E.  521,  524. 

In  the  case  of  State  v.  Dry  Fork 
R.  Co.,  50  W.  Va.  235,  40  S.  E.  447. 
it  is  said:  "Such  long  user  might  bind 
the  landowner  were  he  disputing  the 
existence  of  the  public  way,  but  not 
the  public  in  the  absence  of  recogni- 
tion of  the  way  by  public  authority." 
Citing  Richmond  v.  Stokes,  31  Gratt. 
713.    See  the  title  DEDICATION,  vol. 

4,  p.  350. 

5.  Statutory  Proceedings. 

History  of  Road  Laws. — For  a  his- 
tory of  the  Virginia  and  West  Virginia 
statute  law  relating  to  the  establish- 
ment of  public  roads,  see  the  case  of 
Herron  v.  Carson,  26  W.  Va.  62,  67. 

a.    Constitutionality  of  Sututes. 

The  provisions  of  the  road  law  do 
not  violate  the  9th  section  of  our  bill 
of  rights  declaring  that  private  prop- 
erty shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation; 
nor  the  10th  section  of  our  bill  of 
rights  declaring  that  no  person  shall 
be  deprived  of  life,  liberty  or  property 
without  due  process  of  law.  Keystone 
Bridge  Co.  v.  Summers,  13  W.  Va.  476, 
477. 
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Pulaski  County  Road  Law.— The  act 
of  assembly  enacting  a  special  road 
law  for  Pulaski  county  (acts,  1897-98, 
p.  97)  does  not  authorize  the  taking  of 
private  property  without  "due  process 
of  law,"  and  is  not  unconstitutional  on 
that  ground.  Painter  v.  St.  Clair,  98 
Va.  85,  34  S.  E.  989. 

b.  Statutory     Requirements     to     Be 
Strictly  Observed. 

Whenever  private  property  of  an  in- 
dividual is  to  be  divested  by  proceed- 
ings against  his  will,  there  must  be  a 
strict  compliance  with  all  the  provis- 
ions of  law  which  are  made  for  his 
protection  and  benefit.  And  if  these 
provisions  for  the  protection  and  ben- 
efit of  the  landowner  are  not  strictly 
complied  with,  the  proceedings  will  be 
ineffectual  to  divest  the  landowner's 
title.  They  are  not  only  conditions 
precedent,  which  must  be  complied 
with  before  the  landowner's  property 
can  be  disturbed,  but  the  party  seek- 
ing to  divest  him  of  his  right  of  prop- 
erty against  his  will  must  shqw  af- 
firmatively such  compliance  with  these 
conditions.  (Adams  v.  Clarksburg,  23 
W.  Va.  203,  207.)  Herron  v.  Carson, 
26  W.  Va.  62,  83. 

c.  Necessity  for  View  and  Condemna- 

tion. 

If  a  public  road  be  opened  and  es- 
tablished along  the  bank  of  a  river,  on 
land  of  an  individual  proprietor  regu- 
larly condemned  for  the  purpose,  ac- 
cording to  the  statute,  and  the  land  on 
which  the  road  was  so  opened  and 
established  be  washed  away,  in  whole 
or  in  part,  by  high  waters,  the  public 
has  no  right  to  take  so  much  other 
adjoining  land  of  the  proprietor  as 
may  suffice  for  the  highway  without 
a  new  view  and  condemnation  thereof, 
and  compensation  for  the  same,  ac- 
cording to  the  statute.  Com.  v.  Bee- 
son,  3  Leigh  821. 

And  if,  in  such  case,  the  public  be 
entitled  to  additional  land  for  the  road, 
the  proprietor  can  not  be  guilty  of  any 
nuisance  in  the  use  of  the  land  for  h»s 


own  purposes  until  the  road  shall  have 
been  actually  laid  out  and  opened  by 
the  public  through  the  instrumentality 
of  its  agents.  Com.  v.  Beeson,  3  Leigh 
821. 

Waiver  of  Right  of  View.— If  the 
proprietor  of  the  land  petitions  for  a 
road,  and  the  court  approve  it,  it  may 
be  established,  without  a  view.  Clarke 
V.  Mayo,  4  Call  374. 

With  the  consent  of  the  proprietors 
of  the  land  which  is  to  be  taken,  a 
public  road  may  be  established  with- 
out appointing  any  viewers  or  having 
a  report.  Clarke  v.  Mayo,  4  Call  374; 
Keystone  Bridge  Co.  v.  Summers,  13 
W.  Va.  476,  505. 

d.  Nature  and  Purpose  of  View. 

The  view  is  a  mere  incipient  step 
to  bring  the  matter  before  the  court. 
Atkinson  v.  Ball,  5  Rand.  446. 

e.  Application  or  Petition. 

(1)  Who  May  Make. 

The  owner  of  a  mill  may  apply  to  a 
county  court,  as  ,of  right,  to  appoint 
viewers  of  a  road  proposed  to  be  es- 
tablished to  his  mill.  Maddox  v. 
Ewell,  2  Va.  Cas.  59. 

(2)  Sufficiency. 

If,  in  the  motion  made  for  a  view,  it 
is  shown  that  the  roa.d  leads  to  one  of 
the  places  (the  courthouse,  warehouse, 
landing,  etc.),  mentioned  in  the  act, 
that  is  enough;  the  court  then  names 
viewers,  who  act  upon  oath,  and  their 
report  shows  the  particulars.  Atkinson 
V.  Ball,  5  Rand.  446. 

Though  authority  is  given  to  the 
county  courts  to  open  only  such  new 
roads  as  may  be  wanting  for  a  public 
right  of  way  to  some  one  or  more  of 
the  places  mentioned  by  the  statute 
(2  Rev.  Code,  ch.  236,  §  1),  yet  the 
purpose  for  which  the  road  is  wanting 
need  not  be  stated  in  the  petition  of 
the  applicant,  if  it  appear  in  any  other 
part  of  the  record,  or  be  proved  to  the 
court;  and  if  this  was  a  defect  in  the 
petition,  the  party  opposed  to  the  ap- 
plication, having  appeared,  and  prayed 
an   ad  quod  damnum,   waived  the   ob- 
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jecdon.     Carpenter   v.   Sims,   3   Leigh 
675. 

f.  Parties. 

Citizens  and  taxpayers,  merely  be- 
cause they  are  such,  who  have  no 
special  property  or  interest  affected 
thereby,  can  not  become  parties  to 
proceedings  by  county  courts  for  the 
establishment,  location,  or  alteration 
or  construction  of  county  roads  and 
bridges,  and  can  not  appeal  from  the 
action  of  the  county  court  therein. 
County  Court  v.  Armstrong,  34  W.  Va. 
326,  12  S.  E.  488.  See  also.  County 
Court  V.  Boreman,  34  W.  Va.  87,  11 
S.  E.  747.  Sec  post,  "Order,"  XI,  C, 
3,  c. 

g.  Order  Appointing  Viewers. 

Upon  a  motion  to  quash  the  order 
of  the  county  court  appointing  view- 
ers, upon  the  ground  that  the  order 
failed  to  designate  any  points  or  places 
within  the  county  at  which  the  pro- 
posed alteration  in  the  road  should 
commence  and  terminate,  it  was  held, 
that  the  motion  should  be  overruled; 
that  neither  in  reason  nor  in  law  was 
any  such  strictness  or  particularity  re- 
quired. Atkinson  v.  Ball,  5  Rand.  446. 
See  post,  "Order  for  View,"  XI,  B,  2, 
b,  (1). 
h.    Qualifications  of  Viewers. 

A  county  court  may  appoint  all  three 
of  the  individuals  composing  the  court 
a  committee  to  view  and  report  upon 
a  county  road  proposed  to  be  estab- 
lished.   Herron  v,  Carson,  26  W.  Va.  62. 

Persons  unite  in  the  petition  for  the 
opening  of  a  road,  but  they  do  not 
become  parties  on  the  record.  Soine 
of  them  are  appointed  viewers  of  the 
route  of  the  proposed  road.  Held,  that 
this  is  not  good  ground  for  quashing 
the  proceedings.  White  v.  Coleman,  6 
Gratt.  138. 
i.  Oath  of  Viewers. 

In  the  proceedings  in  a  county  court, 
upon  an  application  for  a  new  road,  in 
which  the  court  makes  an  order  estab- 
lishing the  road,  it  nowhefe  appears 
that    the    viewers    appointed    by    the 


court  to  view  the  ground  for  the  pro- 
posed road,  and  to  make  report  of  con- 
veniences and  inconveniences,  etc, 
were  duly  sworn  to  make  the  view  and 
report  truly  and  impartially  according 
to  the  requirements  of  the  statute,  2 
Rev.  Code,  ch.  236,  §  1.  Held,  this  is 
a  fatal  error.  Fisher  v.  Smith,  5  Leigh 
611. 

And  this  omission  to  swear  the 
viewers  is  not  cured  by  the  subsequent 
proceedings  in  the  case  and  the  failure 
to  raise  objection  in  the  county  court. 
The  record  must  show  that  the  viewers 
acted  under  the  solemnity  of  an  oath, 
and  if  it  does  not,  the  proceedings  will 
be  reversed  in  the  appellate  court. 
Fisher  v.  Smith,  5  Leigh  611.  See  post, 
"Oath  of  Viewers,"  XI,  B,  2,  b,  (2). 

j.   Viewers'  Report. 
(1)  Fornud  Requisites. 

Though  it  would  be  more  formal  for 
such  committee  to  return  their  report 
in  writing,  signed  by  each  of  the  mem- 
bers of  such  committee,  yet  if  on  the 
return  of  the  report  of  the  committee 
it  is  not  thus  reduced  to  writing  and 
signed  by  each  member,  but  in  lien 
thereof  the  whole  of  their  report  con- 
taining atl  the  details  required  by  the 
statute  law  is  set  out  at  length  on  the 
order  book  of  the  county  court  in  the 
form  of  a  recital  in  an  order  of  the 
court  made  on  such  report,  this  will 
suffice,  and  the  court  may  proceed  to 
establish  the  road,  just  as  it  could  have 
done  had  such  more  formal  report 
signed  by  all  the  members  of  the  com- 
mittee been  returned  to  the  court.  Her- 
ron V.  Carson,  26  W.  Va.  62. 

The  provisions  of  the  statute  in  rela- 
tion to  yards,  gardens,  etc.,  and  as  to 
a  map  or  diagram  of  the  route,  are 
merely  directory,  and  if  any  of  them 
are  not  complied  with,  objection  to  the 
report  on  that  ground  must  be  made  in 
due  time,  or  it  will  be  considered  as 
waived.  In  this  case  it  was  not  made 
in  due  time,  and  was,  in  effect,  waived. 
Jeter  v.  Board,  27  Gratt.  910.  Sec  post, 
"Report  of  Viewers,"  XI,  B.  2,  b,  (3). 
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<2)  By  Whom  Made. 

Upon  the  petition  of  B.  and  others 
for  the  establishment  of  a  road,  the 
county  court,  in  February,  1871,  made 
an  order  that  M.,  road  commissioner, 
do  view  the  route  proposed  for  the 
road  and  report,  etc.  In  July,  T.,  the 
road  commissioner  of  the  township  in 
which  the  road  would  lie,  made  a  re- 
port, stating,  that  as  to  a  part  of  the 
road  there  was  no  objection,  and  only 
J.  claimed  damages.  There  was  an 
order  of  court  establishing  that  part 
of  the  road  not  objected  to,  and  a  sum- 
mons to  J.,  who  appeared  and  asked 
for  a  writ  of  ad  quod  damnum;  which 
was  ordered  and  executed  and  re- 
turned. The  case  was  then  continued 
on  motion  of  J.  At  a  subsequent  term, 
J.  moved  the  court  to  quash  the  return 
of  the  commissioner,  which  was  done; 
and  then,  at  the  same  term,  B.  and  the 
other  petitioners  applied  again  for  the 
road,  and  there  was  an  order  for  a 
view,  etc.,  and  B.  and  others  appealed 
from  the  order  quashing  the  report. 
Held,  M.  having  been  the  commissioner 
when  the  order  directing  the  report 
was  made,  and  he  having  been  suc- 
ceeded in  that  office  by  T.,  the  name  of 
M.  in  the  order  was  surplusage,  and  it 
was  proper  for  T.  to  make  the  report. 
Jeter  v.  Board,  27  Gratt.  910. 

(3)  Necessary  Statements. 

Should  State  Conveniences  and  In- 
-conveniences.--To  aid  in  arriving  at  a 
proper  conclusion,  the  viewers  are  re- 
quired to  report  truly  and  impartially 
the  conveniences  and  inconveniences 
which  will  result,  as  well  to  individuals 
as  to  the  public,  if  such  road  or  landing 
"be  established.  Muire  v.  Falconer,  10 
Gratt,  12.  15.  See  also,  post,  "Report 
of  Viewers,"  XI,  B,  2,  b,  (3). 

Width  and  Grade  of  Proposed  Road. 
— Viewers'  report  in  proceedings  to  es- 
tablish a  road  need  not  state  width  and 
grade  of  the  road,  especially  where  a 
diagram  is  returned  with  the  report. 
Tench  v.  Abshire,  90  Va.  768,  19  S.  E. 
779. 
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(4)  Objections  to  Viewers'  Report 

(a)  Validity  and  Time  of  Making. 

"As  to  the  supposed  imperfections  in 
the  report  of  the  viewers,  they  need 
not  be  noticed,  except  for  the  purpose 
of  saying  that  the  objection  ought  to 
have  been  made  in  the  county  court, 
by  a  motion  to  set  aside  the  report.'* 
Baldwin,  J.,  delivering  the  opinion  in 
Lewis  V.  Washington,  5  Gratt.  265,  271. 

Where  it  was  ordered  by  the  county 
court  that  the  road  commissioner  then 
in  office,  and  desigiiated  by  name  as 
such,  should  view  the  route  of  the  pro- 
posed road  and  make  a  report,  there  is 
no  merit  in  an  objection  that  the  view 
was  made  and  the  report  rendered  by 
his  successor  in  office;  and  even  if 
there  were,  the  objection  is  waived  by 
the  contestant  appearing  and  applying 
for  a  writ  of  ad  quod  damnum  and 
moving  for  a  continuance  of  the  case 
and  contesting  it  on  other  grounds. 
Jeter  v.  Board,  27  Gratt.  910. 

After  a  report  in  favor  of  a  certain 
route  for  a  county  road  had  been  made 
by  viewers,  and  a  day  appointed  for 
the  hearing  of  the  parties,  a  landowner 
appeared  at  the  hearing  and  upon  the 
court's  entering  an  order  establishing 
the  road  upon  the  route  recommended 
by  the  viewers,  applied  for  a  writ  of 
ad  quod  damnum.  On  the  return  of 
this  writ,  the  case  being  then  before 
the  court  for  final  determination,  the 
proprietor  of  the  land  offered  testi- 
mony to  show  that  there  was  a  better 
and  cheaper  route  than  the  one  recom- 
mended by  the  viewers.  The  county 
court  refused  to  hear  this  evidence. 
Held,  that  the  land  proprietor  can  not 
complain  of  this  as  error  in  the  appel- 
late court.  Coffman  v.  Griffin,  17  W. 
Va.  178. 

(b)  Burden  of  Proof. 

If  the  report  of  the  viewers  of  a 
road  is  favorable  to  the  establishment 
of  the  road,  the  burden  of  producing 
evidence  to  overcome  the  prima  facie 
case  made  by  their  report  is  on  the 
contestant.  Heninger  v.  Peery,  102 
Va.  896,  47  S.  E.  1013. 
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k.  Notice  of  Hearing. 

(1)  Necessity  for  Notice. 

The  thirty-sixth  section  of  chapter 
fourteen  of  acts,  1881,  p.  163,  provides 
"That  the  county  court  shall  appoint  a 
day  for  the  hearing  of  the  parties  in- 
terested, and  cause  notice  thereof  to 
be  given  to  the  proprietors  and  tenants 
of  the  property  which  would  have  to  be 
taken  or  injured  to  show  cause  against 
the  same."  From  the  very  wording  of 
this  section  it  is  very  apparent  that 
the  owner  of  land  is  entitled  to  this 
notice  before  judgment  appropriating 
his  land  can  be  entered  and  the  road 
established.  Herron  v,  Carson,  26  W. 
Va.  62,  84. 

The  board  can  not  establish  the  road 
on  the  return  of  the  process  executed, 
unless  it  should  appear  on  the  face  of 
the  order  that  the  proprietors  of  the 
lands  were  willing  to  accept  the  com- 
pensation offered  them.  Scibert  v. 
Linton,  5  W.  Va.  57,  58;  Sampson  v. 
Goochland  Justices,  6  Gratt.  241. 

That  no  previous  summons  has  been 
served  on  the  tenants  or  proprietors 
of  the  land  which  it  is  proposed  to 
traverse,  and  that  they  have  not  in  any 
way  been  made  parties  to  the  contro- 
versy, is  a  valid  objection  to  the  open- 
ing of  the  road.  Atkinson  v.  Ball,  5 
Rand.  446. 

(2)  To  Whom  Given. 

If  upon  the  return  of  the  report  of 
the  viewers  it  appears  that  the  pro- 
posed change  will  carry  the  road 
through  the  lands  of  others,  not  parties 
to  the  action,  a  summons  issues  to 
bring  in  the  parties  at  interest.  At- 
kinson V.  Ball,  5  Rand.  446. 

The  general  law  of  Virginia  for  the 
condemnation  of  land  for  public  pur- 
poses has  been  construed  to  require 
notice  to  be  given  only  to  the  tenant  in 
possession  of  the  land  to  be  taken,  as 
the  visible  owner,  though  he  be  not 
the  real  owner.  Board  of  Supervisors 
V.  Gorrell,  20  Gratt.  484,  512. 

Under  the  road  law,  chapter  194  of 
acts  of  1872-73,  in  the   establishing  of 


county  roads  by  a  county  court,  it  is 
unnecessary  to  cause  notice  thereof  to 
be  given  to  any  person  having  liens  oi> 
the  land  to  be  taken,  or  to  any  claim- 
ants of  such  land,  other  than  the  ten- 
ant in  possession  of  the  land  as  visible 
owner.  Keystone  Bridge  Co.  v. 
Summers,  13  W.  Va.  476.  See  post,. 
"Petition  and  Notice,"  XI,  B,  2,  a;. 
"Notice,"  XI,  C,  3,  a. 

Appearance  and  Waiver. — Where  all 
parties  interested  in  the  establishment 
of  a  road  are  either  notified  or  appear 
and  waive  notice,  no  objection  for 
want  of  notice  can  be  made.  Tench  v. 
Abshire,  90  Va.  768,  19  S.  E.  779. 

The  party  opposed  to  opening  a  new 
road,  appears  and  prays  an  ad  quod 
damnum,  which  the  court  awards,  and 
appoints  a  day  for  holding  the  inquest. 
The  defendant  shall  be  presumed  to  be 
present  in  court  at  the  time  the  writ  is 
awarded  and  the  day  of  inquest  ap- 
pointed, so  that  the  sheriff  need  not 
give  him  notice  of  the  day  of  holding 
the  inquest.  Carpenter  v.  Sims,  a 
Leigh  675. 

(3)  Sufficiency. 

Under  the  provision  of  the  act  of  the 
legislature  passed  on  the  29th  of  De- 
cember, 1875,  the  day  on  which  the 
hearing  is  to  be  had  must  be  specified 
in  the  notice,  and  the  motion  to  hear 
the  application  can  not,  without  the 
consent  of  the  landowners,  be  made 
upon  another  day,  and  if  not  so  made 
on  that  day,  another  notice  will  have 
to  be  given.  .  Adams  v.  Clarksburg,  2a 
W.  Va.  203,  207. 

Thus  the  notice  specified  that  the- 
hearing  would  be  upon  the  13th  day 
of  June.  The  county  court  was  with- 
out jurisdiction  to  entertain  the  motion 
on  the  15th  day  of  June,  in  the  absence 
of  any  appearance  or  waiver  of  their 
rights  by  the  landowners.  Adams  v. 
Clarksburg,  23  W.  Va.  203. 

The  advertisement  of  notice  in  a 
newspaper  in  the  county  for  the  period 
and  in  the  manner  prescribed  by  §  6, 
ch.  114,  acts,  1875,  without  also  posting; 
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said  notice  in  the  manner  prescribed 
by  the  said  6th  section  of  said  act,  was 
insufficient  to  authorize  the  county 
court  to  hear  the  petition.  Adams  v, 
Clarksburg,  23  W.  Va.  203. 

1.  Damages. 

(1)  How  Ascertained. 

(a)  By  Commissioners. 
Qualification    of     Commissioners.  — 

Acts  conferring  the  power  to  exercise 
the  right  of  eminent  domain  are  to  be 
construed  strictly,  and  in  the  manner 
of  executing  the  authority  conferred 
must  be  carefully  observed  and  fol- 
lowed. In  the  case  in  judgment,  in- 
volving the  execution  of  the  special 
read  law  for  Pulaski  county,  this  has 
not  been  done.  The  supervisors  of  the 
county  are  ex  officio  members  of  the 
road  commission,  and  no  further  quali- 
fication of  them  is  required,  but  the 
road  commission  which  established  the 
road  was  not  constituted  as  required 
by  the  act.  A  part  of  the  commission 
from  Pulaski  District  being  disqualified, 
the  whole  commission,  and  not  merely 
a  part  thereof,  should  have  been  taken 
from  an  adjacent  district.  Painter  v. 
St.  Clair,  98  Va.  85,  34  S.  E.  989.  See 
the  title  EMINENT  DOMAIN,  vol.  5, 
p.  105. 

Report  of  Commissioners.  —  Great 
weight  is  to  be  allowed  to  the  report 
of  the  commissioners  to  assess  dam- 
ages in  condemnation  proceedings 
(Cranford  Paving  Co.  v.  Baum,  97  Va. 
503,  24  S.  E.  906);  nevertheless,  where 
it  plainly  appears  that  the  report  is 
based  upon  a  false  premise,  and  the 
commissioners  have  omitted  an  essen- 
tial element  affecting  the  amount  of 
compensation  to  which  the  landowner 
is  entitled,  the  court  will  not  hesitate 
to  quash  the  report  for  that  reason  and 
appoint  a  new  commission  to  re-assess 
the  damages.  Heninger  v.  Peery,  102 
Va.  896,  900,  901,  47  S.  E.  1013.  See 
the  title  EMINENT  DOMAIN,  vol.  5, 
p.  106. 

(b)  Proceedings  in  Circuit  Court.- 
The  thirty-eighth  section  of  chapter 


one  hundred  and  ninety-four  of  acts  of 
1872-73,  directing  county  courts  in  cer- 
tain cases  to  award  writs  of  ad  quod 
damnum  returnable  to  such  county 
courts,  is  repealed  by  the  thirty-eighth 
section  of  chapter  fourteen  of  the  acts 
of  1881,  which  provides  that  the  county 
courts  in  such  cases  shall  institute  and 
prosecute  in  their  names  in  the  circuit 
court  proceedings  to  ascertain  the  just 
compensation  to  be  paid  to  the  tenants 
and  proprietors  of  lands  taken  for  a 
public  road.  Herron  v.  Carson,  26  W. 
Va.  62. 

Where  an  offer  of  compensation  for 
the  land  to  be  taken  has  been  made  by 
the  county  court  and  rejected,  the 
county  court  has  the  right,  under  §  38 
of  ch.  14  of  the  acts,  1881,  to  institute 
proceedings  in  the  circuit  court  to  de- 
termine the  question  without  regard 
to  whether  or  not  their  failure  to  agree 
with  the  tenants  arose  from  a  disagree- 
ment as  to  what  was  a  just  compensa- 
tion in  money  or  from  the  fact  that 
part  of  the  compensation  was  offered 
in  something  else  than  money.  Herron 
V.  Carson,  26  W.  Va.  62,  83. 

(c)  Writ  of  Ad  Quod  Damnum, 
(aa)  Necessity  for  Writ. 

Where  the  petitioner  has  elected  to 
proceed  against  the  landowners  as  non- 
residents, the  county  court  has  no  au- 
thority to  appoint  commissioners,  even 
if  notice  has  been  duly  published  and 
posted  in  the  manner  prescribed  by  the 
6th  section  of  ch.  114,  acts,  of  1875. 
In  such  a  case,  if  the  landowners  have 
been  properly  proceeded  against  as 
nonresidents,  and  the  notice  to  them 
has  been  duly  published  and  posted  as 
required  by  said  §  6  of  ch.  114,  acts  of 
1875,  the  court  should  direct  such  com- 
pensation to  be  ascertained  by  a  jury, 
and  not  by  commissioners.  Adams  i/. 
Clarksburg,  23  W.  Va.  203. 

Under  the  circumstances  set  forth  in 
the  preceding  paragraph  it  was  error 
for  the  county  court  to  overrule  the 
exception  of  the  landowners  to  the  re- 
port of  said  commissioners,  and  to  con- 
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firm  said  report.    Adams  v.  Clarksburg, 
23  W.  Va.  203. 

(bb)  Form  and  Requisites. 

The  writ  of  ad  quod  damnum,  issued 
in  such  a  case,  is  defective  for  not  di- 
recting any  inquiry  as  to  "damage  to 
the  residue  of  the  tract  beyond  the 
peculiar  benefits  which  will  be  derived 
in  respect  to  such  residue  from  the 
road."  The  inquest  taken  on  such  writ, 
not  making  this  inquiry,  is  defective, 
and  for  this  defect  both  the  writ  and 
inquest  will  be  quashed,  if  the  motion 
to  quash  is  made  at  the  proper  time. 
Mitchell  V.  Thorne,  21  Gratt.  164. 

(cc)  Return  of  Writ. 

The  road  law  does  not  require  the 
writ  of  ad  quod  damnum  and  inquest 
to  be  returned  to  the  next  court.  The 
provision  of  the  act,  2  Rev.  Code,  234, 
§  2,  is,  that  the  inquest,  with  the  writ, 
shall  be  returned  to  the  court.  Thj 
writ  in  this  case  did  require  a  return 
to  the  next  court;  but  that  is  merely 
directory  to  the  officer,  and  his  failure 
to  make  the  return  within  the  time 
prescribed  would  not  affect  the  validity 
of  an  inquest  properly  taken.  Muire  v. 
Falconer,  10  Gratt.  12,  16,  17. 

(dd)  Objections. 

The  regular  mode  of  objecting  to 
the  inquest  of  the  jury  on  account  of 
the  small  amount  of  the  damages  as- 
sessed, is  by  a  motion  to  quash  the 
inquest,  on  which  motion  evidence  will 
be  heard  to  prove  that  the  damage 
assessed  is  insufficient.  Until  this  is 
shown,  the  inquest  is  conclusive  on 
the  question  of  damages.  Mitchell  v. 
Thorne,  21  Gratt.  164. 

This  objection  may,  however,  be 
made  on  the  hearing;  and  evidence 
may  be  then  introduced  by  either  party 
to  show  that  the  damages  assessed  are 
either  adequate  or  inadequate.  Mitchell 
V.  Thorne,  21   Gratt.  164. 

So  in  such  case,  upon  appeal  by  the 
defendant,  he  is  entitled  to  introduce 
evidence  in  the  circuit  court  to  prove 
the  inadequacy  of  damages  assessed  by 


the    inquest.      Mitchell    v.    Thome,    21 
Gratt.  164. 

Although  in  such  cases  there  is  an 
appeal  as  of  right,  and  viva  voce  testv 
mony  is  heard  in  the  circuit  court  on 
such  appeal,  yet,  as  a  general  rule,  a 
party  must  make  any  objections  he 
may  have  to  the  proceedings  in  the 
court  of  original  jurisdiction;  and  if 
he  permits  such  proceedings  to  pro- 
gress to  the  final  trial  of  the  case,  with- 
out making  the  objections,  he  will  be 
held  to  have  waived  them,  and  can  not 
make  them  for  the  first  time  in  the 
appellate  court.  Mitchell  v.  Thorne, 
21   Gratt.   164. 

(2)  By  Whom  Recoverable  and  How 
Enforced. 

The  party  entitled  to  such  compen- 
sation, so  ascertained,  though  he  be 
not  the  tenant  in  possession  as  visible 
owner,  who  alone  was  notified  of  the 
proceedings,  may  compel  the  payment 
of  such  compensation  in  the  same  man- 
ner as  any  other  charge  against  a 
county  is  enforced.  Keystone  Bridge 
Co.  V.  Summers,  13  W.  Va.  476. 

If  the  damages,  or  just  compensa- 
tion, in  such  cases  are  assessed  under 
a  writ  of  ad  quod  damnum,  the  county 
is  chargeable  with  such  compensation; 
but  it  is  not  to  be  paid  till  after  the 
road  had  been  established  and  the  land 
actually  appropriated.  Keystone  Bridge 
Co.  V.  Summers,  13  W.  Va.  476. 

If  the  road  has  been  established  by 
the  consent  of  the  tenant  in  possession 
as  visible  owner,  without  a  writ  of  ad 
quod  damnum,  the  party  entitled  to  the 
compensation,  if  he  be  some  other  than 
this  tenant,  may  affirm  the  agreement 
between  this  tenant  and  the  court,  and 
enforce  the  payment  of  the  compensa- 
tion agreed  on  to  himself;  or  he  may, 
if  the  agreement  was  made  without 
his  authority,  require  a  writ  of  ad  quod 
damnum  to  assess  the  compensation  to 
which  he  is  entitled;  but  his  so  doing 
in  no  manner  affects  the  right  of  the 
public  to  the  use  of  the  road  already 
established,    when    such    tenant    alone 
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was  before  the  court.    Keystone  Bridge 
Co.  V,  Summers,  13  W.  Va.  476,  477. 

Where  a  tract  of  land  has  been  sold 
for  taxes,  and  after  such  sale,  and  be- 
fore the  title  of  the  purchaser  has  be- 
come absolute,  the  county  court  of  the 
county  in  which  the  land  lies  has,  by 
proper  proceedings,  regularly  estab- 
lished a  public  road  over  said  land, 
without  compensation,  with  the  con- 
sent in  writing  of  the  owner  thereof 
in  fee,  and  such  purchaser  afterwards 
obtains  a  tax  deed  for  said  land  and 
has  the  same  duly,  recorded,  such  tax 
deed  will  not  confer  upon  him  any  right 
to  demand  and  recover  any  compensa- 
tion for  the  land  so  appropriated  for 
such  publ'c  road;  and  if  such  pur- 
chaser afterwards  conveys  said  land  to 
a  third  party,  his  deed  to  such  third 
party  will  not  confer  upon  him  any 
right  to  such  compensation  or  dam- 
ages. Summers  v.  Kanawha,  26  W. 
Va.  159. 

(3)  Amount  of  Damages. 

In  assessing  the  damages  in  such  a 
case,  the  defendant  is  entitled  to  have 
the  value  of  the  land  taken  for  the 
road,  without  deduction,  and  such  fur- 
ther damage  as  the  residue  of  his  tract 
will  sustain  beyond  the  peculiar  bene- 
fits which  will  be  derived  by  said  resi- 
due from  the  road.  Mitchell  v.  Thorne, 
21  Gratt.  164. 

The  proprietor  is  entitled  to  receive 
as  compensation  at  least  the  value  of 
the  land  proposed  to  be  taken  for  the 
road,  or  rather  the  value  of  the  use  of 
the  land  for  the  road,  which  is  gen- 
erally equal  to  the  full  value  of  the 
land.  In  addition  to  the  value  of  the 
.  land,  or  the  use  of  it,  the  proprietor  is 
entitled  to  be  compensated  for  the 
damage  to  the  residue  of  the  tract 
beyond  the  peculiar  benefits  which  will 
be  derived,  in  respect  to  such  residue, 
from  the  road;  but  if  the  damage  to 
the  residue  of  the  tract  fall  short  of 
such  peculiar  benefits,  then  the  defi- 
ciency is  not  to  be  charged  to  the 
proprietor,     nor     deducted     from     the 


amount  to  which  he  is  entitled  on  ac- 
count of  the  land  proposed  to  be  taken 
for  the  road,  as  aforesaid,  Bailey  y. 
Com.,  78  Va.  19;  Mitchell  z/.  Thorne, 
21   Gratt.   164,  178. 

In  condemning  land  for  a  public 
road,  the  party  whose  land  is  taken  is 
entitled,  under  the  statute,  to  just  com- 
pensation for  the  land  actually  taken, 
and  also  to  a  fair  recompense  for  the 
damage  to  the  residue  of  the  tract  be- 
yond the  peculiar  benefits  to  be  derived 
in  respect  to  the  residue  of  the  land 
from  the  road  to  be  established.  But 
the  benefits  contemplated  are  such  as  are 
direct  and  peculiar  to  the  landowner  as 
distinguished  from  those  shared  by  him 
in  common  with  the  public.  In  the 
case  at  bar  a  fifteen-foot  road,  with 
gates,  was  established  through  the 
lands  of  the  owner  to  the  mountain 
lands  of  the  applicants  to  enable  them 
to  reach  their  lands  for  grazing  pur- 
poses, but  the  compensation  allowed 
was  confessedly  insufficient  to  enable 
the  landowner  to  protect  his  property 
by  the  erection  of  fences  along  the 
sides  of  the  road,  and  it  was  held, 
that  the.  compensation  was  inadequate. 
Railroad  Co.  v.  Foreman,  24  W.  Va. 
662,  673;  Heninger  v,  Peery,  102  Va. 
896,  47  S.  E.  1013.  See  the  title  EMI- 
NENT DOMAIN,  vol.  6,  p.  91,  et  seq. 

(4)  Medium  of  Pasrment. 

In  the  case  of  Herron  v.  Carson,  26 
W.  Va.  62,  81^  it  is  said:  "There  can 
be  no  question,  that  under  our  statute, 
if  the  county  court  is  bound  to  pay  to 
a  proprietor  of  the  land  taken  a  just 
compensation  in  money,  it  can  not 
compel  such  party  to  receive  any  part 
of  his  compensation  in  anything  other 
than  money,  as  for  instance  the  build- 
ing by  the  county  of  additional  fencing 
along  the  road."  Citing  Chesapeake, 
etc.,  R.  Co.  V.  Patton,  6  W.  Va.  147; 
Railroad  Co.  v.  Halstead,  7  W.  Va. 
301. 

m.   Opening. 
(1)  Discretion  of  Court  or  Supervisors. 

No   limitation   to   the   power   of   the 
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county  court  to  establish  a  road  is  to 
be  found  in  the  degree  of  accommoda- 
tion which  it  may  afford  to  the  public 
at  largie.  That  is  a  matter  which  ad- 
dresses itself  not  to  the  authority,  but 
the  discretion  of  the  court.  Lewis  v. 
Washington,  5  Gratt.  265. 

The  true  limit  to  the  authority  of  the 
court  to  establish  a  road,  is  in  the 
purposes  for  which  the  road  is  to  be 
employed.  A  terminus  of  the  proposed 
road  must  be  at  the  courthouse,  or  a 
public  warehouse,  landing,  ferry,  mill, 
coal  mine,  lead  or  iron  works,  or  the 
seat  of  government,  or  in  an  already 
established  road  leading  to  one  or 
more  of  these  places;  but  the  other 
terminus  may  be  at  any  place,  whether 
public  or  private,  of  any  description, 
and  the  road  may  accommodate  many 
or  one.  Lewis  v.  Washington,  5  Gratt. 
265. 

The  authority  of  the  county  courts 
to  establish  public  roads  is  a  branch 
of  their  police  jurisdiction,  conferred 
for  the  benefit  of  all  the  citizens  of 
the  county,  and  to  be  exercised  at  the 
common  expense,  out  of  the  revenue 
derived  from  the  county  levy.  Lewis 
V.  Washington,  5  Gratt.  265,  268;  Muire 
V.  Falconer,  10  Gratt.  12,  15. 

No  individual  has  the  privilege  to 
demand,  as  a  matter  of  peremptory 
right,  the  establishment  of  a  road, 
however  important  it  may  be  to  him 
as  a  matter  of  convenience,  or  even  of 
necessity;  and  this  is  equally  true  of 
any  number  of  individuals.  Lewis  v, 
Washington,  5  Gratt.  265,  269. 

L.  bought  part  of  the  R.  lands,  know- 
ing how  they  were  situated  as  to  public 
roads  and  that  they  were  entitled  to  a 
right  of  way  in  one  direction  over 
G.'s  lands  to  a  public  highway,  and 
contracted  with  his  grantors  for  a  right 
of  way  out  to  a  public  highway  over 
other  lands  than  G.'s.  He  can  not  now 
be  permitted  to  abandon  his  said  right 
of  way  and  have  a  public  road  estab- 
lished for  his  own  exclusive  use,  and 
to  the  great  damage  of  G.,  over  G.'s 
land   in   another  direction   to  a  public 


highway.     Linkenhoker  v.  Graybill,  80 
Va.  835. 

Subject  to  the  restrictions  above  des- 
ignated, the  whole  subject  of  opening, 
extending,  and  altering  roads  lies  within 
the  sound  discretion  of  the  court,  whose 
duty  it  is  to  look  to  all  the  circum- 
stances, whether  of  a  general  or  lim- 
ited nature,  belonging  to  any  particular 
carfe.  It  is  proper  for  the  court  to 
consider  the  necessities  of  the  appli- 
cant or  applicant^  in  regard  to  such  an 
accommodation,  the  extent  to  wh«ch  it 
may  be  productive  'Of  convenience  or 
inconvenience  to  other  individuals,  the 
direct  or  indirect  advantages  or  disad- 
vantages that  may  ensue  to  the  public 
at  large,  the  resources  of  the  county 
properly  applicable  to  such  improve- 
ments, and  the  amount  of  the  requisite 
expenditure.  And  if  under  all  the  cir- 
cumstances, it  be  just  and  reasonable 
that  the  road  be  established,  it  is  not 
a  proper  ground  for  reversing  the  order 
to  that  effect,  that  only  a  single  citizen 
and  his  family  will  be  thereby  accom- 
modated. It  redounds,  in  some  degree, 
to  the  interest  of  the  public  that  all 
the  citizens  who  compose  it  should  be 
so  accommodated;  and  there  is  no 
principle  upon  which  the  wants  and 
necessities  of  one  individual  must  be 
imperatively  rejected,  which  would  not 
be  applicable  to  two  or  three,  or  a 
dozen,  or  any  given  number  short  of 
the  whole  or  the  greater  part  of  the 
community.  Lewis  v.  Washington,  5 
Gratt.  265,  270;  Muire  v.  Falconer,  10 
Gratt.  12,  15. 

A  public  highway  under  the  direct 
control  of  the  public,  and  kept  in  re- 
pair by  it,  and  which  no  individual  can 
obstruct  without  beit^g  liable  to  pun- 
ishment, may,  if  the  legislature  by  law 
so  authorize,  be  established  though  it 
leads  only  from  a  public  road  to  the 
dwelling  or  farm  of  a  single  person. 
If  the  power  conferred  on  a  county 
court  to  open  such  public  highway  be 
general,  no  limitation  of  this  power  will 
be  placed  by  the  courts  because  of  the 
degree   of  accommodation  which   such 


Streets  and  Highways 


871 


public  road  may  afford  to  the  public  at 
large.  That  is  a  matter  which  ad- 
dresses itself,  not  to  the  authority,  but 
to  the  discretion  of  the  county  court. 
Varner  v,  Martin,  21  W.  Va.  534. 
<2)  Order  for  Opening. 
<a)  Form  and  Requisites. 

Where  the  order  establishing  the 
road  provides  that  the  applicant  shall 
«rect  and  maintain  gates  at  every  point 
^t  which  the  road  crosses  the  land- 
owner's fence,  such  order  is  not  de- 
fective for  want  of  particularity.  Tench 
V,  Abshire,  90  Va.  768,  19  S.  E.  779. 

Notwithstanding  an  order  purporting 
to  establish  a  public  road  may  be  ab- 
solutely void,  in  so  far  as  it  attempts 
to  establish  such  road,  yet  if  it  ap- 
points a  surveyor  therefor  and  desig- 
nates hands  to  work  upon  it  as  a  public 
road,  such  order  clearly  recognizes  it 
as  such;  and  such  recognition,  if  ac- 
quiesced in  by  the  owner  of  the  land 
for  a  sufficient  length  of  time,  may 
make  it  a  public  road  though  no  order 
was  ever  made  by  the  county  court 
formally  establishing  or  declaring  it  a 
public  road.  Kelly's  Case,  8  Gratt.  632; 
Ball  V.  Cox,  29  W.  Va.  407,  1  S.  E. 
«73,  675. 

<b)  Evidence  Considered  in  Making  Up 
Order. 

In  making  up  this  order  for  the 
opening  or  alteration  of  a  highway,  the 
court  acts  upon  the  report  of  the  view- 
ers and  any  other  evidence  which  the 
parties  may  bring  before  it.  Atkinson 
V.  Ball,  5  Rand.  446. 
(c)  Validation  of  Void  Order. 

An  act  of  the  legislatuie  purporting 
to  legalize  an  order  of  the  board  of 
supervisors  opening  a  road  is  void,  be- 
cause it  is  an  attempt  to  determine  a 
question  essentially  judicial.  Seibert 
V.  Linton,  5  W.  Va.  57. 
<d)  Setting  Aside  Order. 

A  county  court  makes  an  order  open- 
ing a  road  through  the  land  of  a  person 
who  had  made  himself  a  party,  and 
opposed  the  opening  of  the  road;  but 
the  court  omits  to  direct  the  damages 


assessed  to  this  party  to  be  paid  to 
him.  At  the  next  term,  by  the  consent 
of  the  applicant  for  the  road  and  the 
contestant,  the  order  is  set  aside,  and 
the  cause  reinstated  on  the  docket. 
Held,  that  the  order  reinstating  the 
cause  by  the  consent  of  the  parties 
was  proper.  White  v.  Coleman,  6 
Gratt.  138. 

(3)  Power  to  Locate  and  Vary  Line  of 
Road. 

The  county  court  has  wide  discre- 
tion, under  the  statute,  as  to  whether 
it  will  or  will  not  establish  a  road,  and 
as  to  where  it  will  locate  the  same 
when  it  does  undertake  to  establish  it. 
State  V.  County  Court,  33  W.  Va.  589, 
11  S.  E.  72;  County  Court  v.  Hall,  51 
W.  Va.  269,  41  S.  E.  119. 

The  county  court,  in  the  exercise  of 
its  discretion,  may  abandon  a  particular 
location  on  the  ground  that  it  is  too 
expensive  to  obtain,  and  in  doing  so, 
it  does  not  disable  itself  from  dis- 
charging its  legal  duty  of  providing, 
in  the  manner  prescribed  by  law,  suffi- 
cient public  roads.  County  Court  ». 
Hall,  51  W.  Va.  269,  41  S.  E.  119. 

Where  a  county  court  has  determined 
to  open  a  highway  upon  a  particular 
route  through  the  lands  of  an  indi- 
vidual, and  lyas  instituted  condemnation 
proceedings  to  obtain  the  same,  and 
determine  the  amount  of  damages,  etc., 
its  dismissal  of  such  proceeding  upon 
the  promise  of  the  landowner  to  pay 
all  the  costs  if  the  proceeding  is  dis- 
missed, does  not  estop  it  from  after- 
wards establishing  the  road  through 
the  land  of  such  person  upon  a  dif- 
ferent route.  County  Court  v.  Hall,  51 
W.  Va.  269,  41  S.  E.  119. 

(4)  Who    May    Execute    Order    for 
Opening. 

The  county  court  having  established 
a  proposed  road,  may  authorize  a  par- 
ticular individual  to  open  it  Lewis  v. 
Washington,  5  Gratt.  265. 

(5)  Protection  Afforded  by  Irregular 
Order — Remedy  of  Landowner. 

The   county   courts   having  jurisdic- 
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tion  to  establish  and  maintain  public 
roads  in  their  respective  counties,  a 
surveyor  is  justified  in  executing  an 
order  of  the  county  court  requiring  him 
to  open  a  road,  though  such  order  be 
irregularly  made.  Yeager  v.  Carpen- 
ter, 8  Leigh  454. 

In  trespass  for  breaking  and  entering 
plaintiffs  close  defendant  pleads,  that 
the  county  court  made  an  order  re- 
quiring him,  as  surveyor  of  a  highway, 
to  open  that  part  of  the  road  from 
the  mouth  of  a  certain  lane  to  J.  T.'s, 
to  intersect  the  road  where  it  formerly 
did,  and  that,  in  the  execution  of  that 
order,  he  committed  the  supposed  tres- 
passes in  the  declaration  mentioned,  as 
he  lawfully  might.  Plaintiff  replies, 
that  the  land  whereon  defendant  com- 
mitted the  trespasses  was  not,  at  the 
time  when,  etc.,  a  public  road  or  high- 
way, either  by  an  order  of  the  county 
court,  or  long  usage.  On  general  de- 
murrer to  the  replication,  held,  the  plea 
is  good,  and  the  replication  naught. 
Yeager  v.   Carpenter,  8   Leigh   454. 

"In  cases  of  this  kind,  indeed,  where 
any  illegal  order  is  made,  which  is  in- 
jurious to  one  who  is  no  party  to  the 
record,  and  who  can  not  therefore  sue 
out  a  supersedeas  or  writ  of  error,  or 
obtain  an  appeal,  the  question  presents 
itself,  how  is  the  injured  party  to  be 
redressed,  if  he  can  not  sue  the  officer? 
I  answer,  first,  that  he  may  stop  up 
the  road,  and  if  prosecuted,  may  de- 
fend himself  by  showing  that  the  order 
is  inofficious  and  does  not  bind  him. 
Secondly,  the  case  already  cited  from 
1  East  shows  that  he  may  sue  in  tres- 
pass any  person  who  passes  along  the 
new  road,  and  the  irregular  order  will 
be  no  justification  to  such  person. 
Thirdly,  if  the  order  is  made  at  the 
instance  of  any  person,  that  party  is 
responsible  (though  the  officer  is  not) 
for  procuring  an  order  to  violate  his 
rights  without  making  him  a  party. 
And  fourthly,  if  there  be  no  party,  then 
there  is  no  lis,  and  the  order  is  cer- 
tainly not  the  judgment  of  the  court, 
but   a    mere    police   order    (as   in    this 


case)  which  may  be  set  aside  upon 
motion  at  a  subsequent  term.  And  this 
court  decided,  in  two  cases  from  Camp- 
bell (not  yet  reported)  of  HoUins  v. 
Patterson  and  Crenshaw  v.  Same,  6 
Leigh  457,  that  even  in  a  case  where 
the  order  was  made  on  the  motion  of 
a  party,  such  order,  if  irregular,  might 
be  set  aside  at  a  subsequent  term  on 
motion.  And  if  the  motion  to  rescind 
were  refused,  the  party  might  doubt- 
less have  his  redress;  whether  by  su- 
persedeas or  mandamus,  it  might  be 
premature  to  say."  (Opinion  of 
Tucker,  P.)  Yeager  v.  Carpenter,  8 
Leigh  454. 

n.  Costs  of  Establishing  Road. 

The  authority  of  the  county  courts 
to  establish  public  roads,  being  a  branch 
of  their  police  jurisdiction  conferred 
for  the  benefit  of  all  the  citizens  of 
the  county,  is  to  be  exercised  at  the 
common  expense  out  of  the  revenue 
derived  from  the  county  levy.  Lewis 
V.  Washington,  5  Gratt.  265,  268;  Muire 
V.  Falconer,  10  Gratt.  12,  15. 

It  is  proper  that  the  county  court 
should  direct  that  the  damages  assessed 
by  the  jury  to  the  owner  of  the  land 
through  which  the  road  is  opened,  and 
the  costs  of  the  inquest,  should  be  pro- 
vided for  and  paid  out  of  the  county 
levy;  but  it  is  error  to  direct  all  the 
costs  of  the  applicant  for  the  road  to 
be  thus  provided  for  and  paid.  His 
costs,  except  the  costs  of  the  inquest, 
should  be  recovered  against  the  con- 
testant. White  V.  Coleman,  6  Gratt. 
138. 

Where  a  corporation  is  created  by 
law  to  erect  a  toll  bridge  at  a  given 
point,  with  the  same  power  to  apply  to 
the  county  court  "for  leave  to  assure 
a  road  or  roads,  leading  to  the  site 
proposed  for  said  bridge,  as  is  given 
by  the  existing  laws  to  the  owners  of 
mills  and  public  landings,"  the  expense 
of  opening  the  said  road  is  to  be  de- 
frayed by  the  county  in  which  the  road 
may  lie.  Cartersville  Bridge  Co.  v. 
Harrison,  1  Rand.  50. 
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It  is  not  in  the  power  of  a  county  to 
authorize  individuals  to  make  a  county 
road  established  by  said  court,  and 
then  for  a  number  of  years  to  charge 
toll  to  reimburse  them  for  making  such 
road.  Graham  v.  Carroll,  27  W.  Va. 
790,  795. 

But  when  a  bill  of  particulars  before 
a  justice  was  for  "toll  on  a  county 
road,"  and  was  not  objected  to,  there 
or  in  the  circuit  court,  where  the  case 
was  tried  on  appeal,  and  evidence  was 
given  to  show  that  the  plaintiffs  were 
entitled  to  recover  on  an  agreement  for 
building  a  road  for  the  benefit  of  de- 
fendant in  part,  and  the  evidence  tended 
to  show  that  defendant  had  agreed  to 
pay  a  certain  sum  for  building  a  road 
for  the  benefit  of  defendant  in  part, 
and  the  verdict  was  for  plaintiff;  held, 
there  was  a  sufficient  consideration  for 
such  promise,  and  the  court  did  not  err 
in  refusing  to  set  aside  the  verdict." 
Graham  v.  Carroll,  27  W.  Va.  790. 

o.  Record  of  Proceedings— Proof  of 
Establishment. 

Records  are  the  regular  proofs  of  a 
public  road;  but  they  will  not  be  pre- 
sumed, without  great  length  of  time, 
and  a  suggestion  that  they  have  been 
lost.  Brander  v,  Chesterfield  Justices, 
5  Call  548. 

Although  no  express  order  of  estab- 
lishment can  be  found,  yet  if  survey- 
ors of  it  be  appointed  for  a  long  time, 
the  establishment,  and  his  assent  to  it, 
will  be  presumed.  Clarke  v.  Mayo,  4 
Call  374. 

An  old  road  established,  although  no 
record  could  be  produced  showing  that 
it  had  ever  been  opened  by  order  of 
court.     Clarke  v.  Mayo,  4  Call  374. 

Public  highways  should  be  matters 
of  public  record  and  identified  with 
such  reasonable  certainty  as  to  appraise 
the  public  of  their  location,  and  supply 
them  with  the  means  of  ascertaining 
their  rights  in  the  premises,  and  also  to 
make  known  to  individuals  to  what  ex- 
tent their  lands  have  been  appropriated 
to  public   uses.     This   is   now   accom- 


plished in  this  state  by  the  plat  or  dia- 
gram required  to  be  filed  with  the 
report  of  viewers  appointed  in  pro- 
ceedings to  establish  public  roads. 
Bare  v.  Williams,  101  Va.  800,  45  S.  E. 
331. 

In  the  case  of  Brander  v.  The  Jus- 
tices of  Chesterfield,  5  Call  548,  Judges 
Tucker  and  Roane  expressed  opinion 
to  the  effect  that  as  public  roads  are 
established  by  matter  of  record,  only 
matter  of  record  can  be  admitted  to 
prove  a  road  a  public  road;  and  in 
Clarke  v.  Mayo,  4  Call  374,  Lyons,  J., 
said  that  there  could  be  no  public  road 
ui-less  it  appeared  of  record.  In  the 
case  of  Com.  v.  Kelly,  8  Gratt.  632, 
634,  Judge  Leigh,  speaking  of  the  fore- 
going decision,  said,  that  "as  in  this 
state  the  county  courts  alone  are  au 
thorized  to  establish  public  roads,  we 
would  have  considered  these  opinions 
as  settling  the  law,  but  for  the  faci 
that  cases  have  been  decided  in  Eng- 
land by  which  roads  have  been  estab- 
lished from  long  use.''  In  conclusion 
of  the  whole  matter,  however.  Judge 
Leigh  held  that  the  mere  permission 
to  pass  over  a  road,  and  the  user 
thereof  by  the  public,  is  not  sufficient 
to  establish  its  existence  as  a  public 
highway,  and  that  there  must  be  some 
record  evidence  of  its  establishment 
upon  the  record  of  the  county  court,* 
though  not  necessarily  a  formal  ac- 
ceptance. Judge  Leigh  ir  careful  to 
state,  however,  that  this  does  not  apply 
to  streets  and  alleys  in  towns,  nor  to 
the  case  of  roads  laid  off  by  the  owner 
of  the  soil  previous  to  a  sale  of  the 
lands  in  parcels  with  reference  thereto 
and  with  a  view  to  the  enhancement  of 
the  value  of  the  lands  sold;  that  these 
last-named  roads,  though  not  public 
roads,  can  not  be  closed  by  the  owner 
of  the  soil. 

Procedure  under  Act  of  1819. — A 
county  court  professing  to  proceed  un- 
der the  act  of  1819,  in  opening  a  road, 
it  is  not  necessary  that  the  record  of 
their  proceedings  shall  show  that  the 
county  court  had  previously  dispensed 
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with  the  act  of  1835  in  relation  to  roads, 
and  retained  the  act  of  1819.  White  v. 
Coleman,  6  Gratt.  138. 

In  such  a  case  a  party  who  opposes 
the  opening  the  road  should  call  for 
the  production  of  the  previous  order 
of  the  county  court  dispensing  with  the 
act  of  1835,  and  spread  the  whole  evi- 
dence on  that  question  on  the  record. 
And  if  he  fails  to  do  so,  it  will  not  be 
presumed  in  an  appellate  court  that  the 
county  court,  though  professing  to  pro- 
ceed under  the  act  of  1819,  acted  with- 
out lawful  authority.  White  v.  Cole- 
man, 6  Gratt.  138. 

Burden  of  Proof. — The  .  burden  of 
proving  that  a  particular  road  is  a 
public  highway  rests  on  the  party  al- 
leging that  fact.  That  burden  has  not 
been  sustained  in  the  case  at  bar. 
Neither  the  record  nor  the  parol  evi- 
dence taken  in  aid  of  it  identifies  the 
road  in  controversy  as  the  public  road 
shown  to  have  been  previously  estab- 
lished. The  evidence  strongly  tends 
in  the  other  direction,  and  it  is  further 
shown  that  the  road  in  controversy 
has  always  been  a  ''gated"  road,  and 
has  not  been  worked  or  kept  in  repair 
by  the  public  within  the  memory  of  the 
oldest  witnesses  who  testify  on  the 
subject.  Bare  v.  Williams,  101  Va. 
800,  45  S.  E.  331. 

p.    Review  of  Proceedings. 

(1)  Mandamus. 

See  post,  "Appealable  Judgment  or 
Order,"   III,  A,  5,  p,  (2),   (b). 

(2)  Appeal  and  Error. 
<a)    Right  of  Appeal. 

See  the  title  APPEAL  AND  ER- 
ROR, vol.  1,  p.  429.  See  also,  post, 
^'Appeal,"  XI,  B,  2,  e,  (2);  "Appeal," 
XI,  C,  3,  d. 

<b)    Appealable  Judgment  or  Order. 

A  county  court  rejects  an  applica- 
tion for  opening  a  new  road  on  a  regu- 
lar hearing.  Held,  that  an  appeal  lies 
from  such  a  judgment;  but  the  circuit 
court  can  not  award  a  mandamus  to 
the  justices  of  the  county  court  to  com- 


pel them  to  open  the  road.     Jones  v. 
Justices,  1  Leigh  584. 

In  the  case  of  Jeter  v.  Board,  27 
Gratt.  910,  920,  the  court  holds,  that 
an  appeal  as  a  matter  of  right  will  He 
from  an  interlocutory  order  of  the 
county  court  in  a  controversy  concern- 
ing the  establishment  of  a  road.  In 
this  case  the  court  distinguishes  the 
case  of  Trcvilian  v.  Louisa  R.  Co.,  3 
Gratt.  326,  and  Hancock  v.  Richmond, 
etc.,  R.  Co.,  3  Gratt.  328,  upon  the 
ground  that  in  neither  of  those  cases 
was  the  controversy  concc  .ling  the  es- 
tablishment of  a  road,  but  that  in  each, 
case  it  was  a  collateral  controversy 
concerning  the  damages  occasioned  by 
a  road  already  established,  and  there- 
fore, an  appeal  of  right  did  not  exist 
in  either  of  them. 

Upon  the  petition  of  B.  and  others 
for  the  establishment  of  a  road,  the 
county  court,  in  February.  1871,  made 
an  order  that  M.,  road  commissioner, 
do  view  the  route  proposed  for  the 
road  and  report,  etc.  In  July,  T..  the 
road  commissioner  of  the  township  in 
which  the  road  would  lie,  made  a  re- 
port, stating,  that  as  to  a  part  of  the 
road  there  was  no  objection,  and  only 
J.  claimed  damages.  There  was  an 
order  of  court  establishing  that  part 
of  the  road  not  objected  to,  and  a  sum- 
mons to  J.,  who  appeared  and  asked 
for  a  writ  of  ad  quod  damnum;  which 
was  ordered  and  executed  and  re- 
turned. The  case  was  then  continued 
on  motion  of  J.  At  a  subsequent  term, 
J.  moved  the  court  to  quash  the  return 
of  the  commissioner,  which  was  done; 
and  then,  at  the  same  term,  B.  and  tho 
other  petitioners  applied  again  for  the 
road,  and  there  was  an  order  for  a 
view,  etc.  And  B.  and  others  appealed 
from  the  order  quashing  the  report. 
Held,  the  judgment  of  the  county  court 
was  final.  As  to  much  the  larger  part 
of  the  road,  it  had  been  established  by 
a  previous  order  of  the  court,  and  the 
order  quashing  the  report  put  an  end 
to  the  cause  in  that  court.  The  order 
for  another  view  of  the  route   was  a 
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new    proceeding.     Jeter    v.    Board,  27 
Oratt.  910. 

<c)  Procedure— Right  to  Open  and 
Close. 
In  such  a  case,  on  appeal  by  the  de- 
fendant, it  is  his  right  and  duty  to  be- 
gi.i,  the  judgment  of  the  county  court 
being  prima  facie  right.  Mitchell  v. 
Thorne,  21  Gratt.  164. 

(d)   Questions  Reviewed. 

Whether  an  act  of  the  assembly  au- 
thorizing the  establishment  of  public 
roads,  which  allows  appeals  to  the  court 
-of  appeals  on  questions  of  law  only,  is 
constitutional,  does  not  arise  on  an  ap- 
peal from  a  decree  dissolving  an  in- 
junction to  proceedings  under  the  act, 
.as  it  is  not  an  appeal  from  any  judg- 
ment pronounced  in  condemnation  pro- 
ceedings under  the  act  Painter  v,  St. 
Clair,  98  Va.  85,  34  S.  E.  989. 

<e)  Rule  of  Decision  Where  Evidence 
Not  Certified. 
Amount  of  Damages. — On  appeal 
from  a  judgment  of  the  circuit  court, 
affirming  a  judgment  of  the  county  court 
•confirming  the  report  of  viewers  in 
proceedings  to  open  a  road,  awarding 
one  dollar  for  the  taking  of  half  an 
acre  of  land,  where  the  evidence  is  not 
certified;  held,  such  will  be  presumed 
to  be  the  value  of  the  land  taken. 
Tench  v.  Abshire,  90  Va.  768,  19  S.  E. 
779. 

•(f)    Reversible  Error. 

If  all  the  proceedings  to  establish  a 
road  before  a  county  court  are  those 
required  to  establish  a  public  as  dis- 
tinguished from  a  private  road,  and 
the  order  to  establish  the  road  is  such 
an  order  as  should  be  entered  when  a 
public  road  is  established,  except  that 
it  orders  one-half  of  the  land  damages 
to  be  paid  by  the  applicant  and  the 
other  half  by  the  county,  instead  of 
•ordering  the  whole  land  damages  to  be 
paid  by  the  county,  this  does  not  pre- 
vent the  road  established  from  being 
a  public  road  or  render  it  doubtful 
whether  it  be  a  private  or  public  road; 


and  it  is  not  an  error  of  which  the 
proprietor  of  the  land  has  a  right  to 
complain  in  an  appellate  court.  Coff- 
man  v.  Griffin,  17  W.  Va.  178. 

"It  may  have  been  an  error  in  the 
county  court  to  order  Griffin  and  Har- 
bert  to  pay  any  part  of  these  dam- 
ages, as  all  the  proceedings  had  been 
to  establish  a  public  not  a  private  road, 
and  as  the  orders  of  the  court  had 
established  a  public  and  not  a  private 
road;  but  this  error  was  in  no  manner 
prejudicial  to  the  plaintiff  in  error,  and 
he  can  not  complain  thereof."  Coff- 
man  v.  Griffin,  17  W.  Va.  178,  183. 

(g)    Jurisdiction   after   Remanding   or 
Dismissing  Case. 

The  county  court  upon  the  merits 
refused  to  open  a  road.  The  circuit 
court  reversed  it  by  order  entered 
May  20,  1889,  and  remanded  the  case 
and  gave  costs.  Afterwards  the  cir- 
cuit court  set  aside  its  previous  order, 
and  later,  in  October,  1890,  made  an 
order  reversing  the  county  court's  or- 
!  der,  and  directing  the  road  to  be 
opened.  Upon  error  to  the  court  of 
appeals  it  was  held  that  the  last  order 
of  the  circuit  court  was  erroneous,  it 
being  without  jurisdiction  over  the  case 
after  its  final  order  of  May  20,  1889, 
and  that  owing  to  the  lapse  of  time 
since  the  entering  of  the  order  of  May 
20,  1889,  the  appeal  was  improvidently 
awarded  and  must  be  dismissed. 
Thompson  v.  Carpenter,  88  Va.  702, 
14  S.  E.  181. 

On  a  motion  of  R.,  the  county  court 
established  a  public  road  fhrough  B.'s 
land.  B.  appealed.  By  consent  the 
appeal  was  dismissed.  The  circuit 
court,  at  a  later  term,  made  an  order 
referring  the  question  of  the  road  and 
damages  to  arbitration.  The  award  was 
entered  up,  at  a  term  still  later,  as  the 
order  of  the  circuit  court.  Held,  that 
the  circuit  court  lost  jurisdiction  in 
the  case  upon  the  dismissal  of  the  ap- 
peal, and  that  the  order  of  the  county 
court  establishing  the  road  remained  in 
full  force  and  effect.     Norfolk,  etc.,  R. 
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Co.  V.  Rasnakc,  90  Va.  170,  17  S.   E. 
879. 

On  an  appeal  from  a  county  court 
to  a  circuit  court,  in  a  road  case,  an 
order  of  the  circuit  court  which,  with- 
out deciding  any  question  in  the  cause, 
remands  it  to  the  county  court  for 
further  proceedings,  has  the  same  ef- 
fect as  a  dismissal  of  the  appeal.  Rich- 
mond, etc.,  R.  Co.  V.  Johnson,  99  Va. 
282,  38  S.  E.  195. 

B.   STREETS. 
1.    Dedication. 

a.  Generally. 

See  the  title  DEDICATION,  vol.  4, 
p.  350. 

b.  Sale  of  Lots  with  Reference  to  Map 

or  Plat. 
See   also,   the   title    DEDICATION, 
vol.  4,  pp.  357,  358. 

(1)  Generally. 

When  lands  are  laid  off  into  lots, 
streets,  and  alleys,  and  a  map  or  plat 
thereof  is  made,  all  lots  sold  and  con- 
veyed by  reference  thereto,  without 
reservation,  carry  with  them,  as  ap- 
purtenant thereto,  the  right  to  the  use 
of  the  easement  in  such  streets  and 
alleys  necessary  to  the  enjoyment  and 
value  of  such  lots.  Cook  v.  Totten, 
49  W.  Va.  177,  38  S.  E.  491,  87  Am. 
St.  Rep.  792. 

If  one  owning  land  exhibit  a  map 
of  it  on  which  a  street  is  defined, 
though  not  as  yet  open,  and  building 
lots  be  sold  by  him  with  reference  to 
a  front  or  rear  on  that  street,  or  lots 
be  conveyed  being  described  as  by 
streets,  this  is  an  immediate  dedication 
of  that  street,  and  the  purchasers  of 
lots  have  a  right  to  have  that  street 
thrown  open.  Hodges  v.  Seaboard, 
etc.,  R.  Co.,  88  Va.  653,  662,  14  S.  E. 
380.     (Concurring  opinion  of  Lacey,  J.) 

(2)  Rights  of  Public  and  Third  Per- 
sons. 

The  sale  of  lots  according  to  a  map 
vests  in  the  purchasers  the  right  to 
use  the  streets  appearing  on  such  map, 
and  the  right  so  vested  can  not  be 
defeated  by  the  act  of  the  vendor,  be- 


cause by  the  sale  under  such  circum- 
stances, he  is  estopped  to  deny  or 
impeach  rights  thus  acquired.  Such  an 
estoppel,  however,  operates  only  in 
favor  of  h'm  who  has  been  misled  to 
his  injury,  and  he  alone  can  set  it  up. 
It  does  not  operate  in  favor  of  a  city 
or  county  which  has  acquired  no  rights 
thereunder.  Norfolk  v.  Nottingham^ 
96  Va.  34,  30  S.  E.  444. 

William  Byrd  having  laid  off  the  land 
comprised  within  certain  limits  of  the 
town  of  Manchester,  into  lots  and 
streets,  and  made  a  map  of  the  town 
so  laid  off,  showing  the  lots  and  streets, 
and  having  sold  lots  with  reference  to 
said  map,  all  the  streets  designated  on 
said  map  were  thereby  irrevocably  . 
dedicated  to  the  public;  and  the  public 
have  a  right  to  have  the  streets,  as 
designated  on  that  map,  throughout 
their  entire  length  and  width,  thrown 
open  forever,  and  kept  free  from  any 
and  all  encroachments  or  obstructions. 
Taylor  v.  Com.,  29  Gratt.  780. 

(3)  Entitled  to  Immediate  Use,  though 
Dedication  Not  Accepted. 

If  a  landowner  lays  off  a  tract  of 
land  into  lots,  streets,  and  alleys  for 
a  town  or  an  addition  thereto,  has  a 
map  made  thereof  and  recorded,  and 
sells  lots  with  reference  thereto  with- 
out reservation,  he  can  not  withhold 
from  such  lot  purchasers  the  use  of 
such  streets  and  alleys  until  the  dedi- 
cation thereof  is  accepted  by  the  pub- 
lic authorities,  but  such  lot  purchasers 
are  entitled  to  the  immediate  use  of  all 
such  streets  and  alleys  necessary  to 
the  complete  enjoyment  of  their  prop- 
erty. Cook  V.  Totten,  49  W.  Va.  177, 
38  S.  E.  491,  87  Am.  Rep.  792.  Accord: 
Hodges  V,  Seaboard,  etc.,  R.  Co.,  88 
Va.  653,  662,  14  S.  E.  380.  (Concurring 
opinion  of  Lacey,  J.) 

(4)  Not  Confined  to  Street  upon  Which 
Lots  Abut. 

It  is  not  only  those  who  buy  land 
or  lots  abutting  on  a  street  or  road  laid 
out  on  a  map  or  plat  that  have  a  right 
to  insist  upon  the  opening  of  the  street 
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or  road,  but  where  streets  and  roads 
are  marked  on  a  plat,  and  lots  are 
bought  and  sold  with  reference  to  the 
plat  or  map,  all  who  buy  with  refer- 
ence to  the  general  plan  or  scheme  dis- 
closed by  the  plat  or  map  acquire  a 
right  in  all  the  public  ways  designated 
thereon,  and  may  enforce  the  dedica- 
tion. The  plan  or  scheme  indicated 
on  the  map  or  plat  is  regarded  as  a 
unity.  Hodges  v.  Seaboard,  etc.,  R. 
Co.,  88  Va.  653,  662,  14  S.  E.  380 
(concurring  opinion  of  Lacey,  J.); 
Cook  V.  Totten,  49  W.  Va.  177,  38  S. 
E.  491. 

(5)     Implied   Right   of   Way   to    Lots 
Otherwise  Inaccessible. 

Where  a  landowner  advertises  that 
certain  land  will  be  laid  as  a 
town  site  and  that  the  lots  will 
be  disposed  of  by  way  of  lot- 
tery, there  is  an  implied  representa- 
tion and  agreement  that  the  adventur- 
ers in  the  scheme  shall  have  access  to 
their  lots  by  means  of  a  street  or  way; 
and  where  certain  lots  are  inaccessi- 
ble except  over  an  unplatted  portion 
of  land  included  in  such  town,  the 
owners  of  such  lots  are  entitled  to 
demand  a  street  or  way  over  such  un- 
platted land  for  the  purpose  of  ingress. 
Mayo  V.  Murchie,  3  Munf.  358,  373. 
<6)  Unaffected  by  Subsequent  Deeds 
of  Trust. 

The  use  of  streets  and  alleys  shown 
on  plats  exhibited  to  purchasers,  and 
reserved  for  their  use  and  benefit, 
is  unaffected  by  subsequent  deeds  of 
trust  made  by  their  vendor,  and  they 
can  not  be  closed  to  their  detriment, 
without  their  conrent.  Garber  -v. 
Sutton,  96  Va.  469,  31  S.  E.  894. 
(7)  Equitable  Remedies  against  Vendor. 

When  ruch  landowner  refuses  to 
such  lot  owners  the  use  of  such  streets 
and  alleys,  a  court  of  equity  will  com- 
pel him  to  specifically  perform  his 
contract,  and  require  him  to  open 
such  streets  and  alleys  for  the  benefit 
of  such  lot  owners,  although  the  dedi- 
cation to  public  use  of  such  streets  and 


alleys  has  not  been  accepted  by  the 
public  authorities.  Cook  v.  Totten, 
49  W.  Va.  177,  38  S.  E.  491,  87  Am. 
St.   Rep.   792. 

If  the  vendor  of  land,  in  a  town, 
assure  the  vendee  (though  not  in  writ- 
ing), that  a  piece  of  ground,  adjoining 
thereto,  is  always  to  be  kept  open  as 
an  alley,  by  which  assurance  the 
vendee  is  induced  to  make  the  purchase, 
or  to  give  a  higher  price  for  the  prop- 
erty, a  court  of  equity  will  perpetually 
enjoin  the  vendor  from  shutting  up 
such  alley.  Trueheart  v.  Price,  2 
Munf.  468. 

Upon  a  covenant  to  make  a  good 
title  to  certain  lots  of  land  (according 
to  a  plat  for  extending  the  streets  of  a 
town),  including  the  use  of  the  streets, 
and  appurtenances  therein  mentioned, 
and  that  the  covenantee,  his  heirs  and 
assigns,  may,  at  all  times  thereafter, 
enter  into  possession  and  enjoy  the 
said  lots,  with  the  streets,  etc.,  without 
the  let,  hinderance  or  molestation  of 
the  covenantor,  his  heirs  and  assigns, 
a  court  of  equity,  by  injunction,  will 
compel  the  covenantor,  his  heirs  and 
assigns,  to  remove  all  obstructions  by 
them  put  in  the  said  streets,  and  open 
the  same  to  the  free  and  full  use  of  the 
covenantee,  his  heirs  and  assigns,  and 
permit  him  and  them  ever  thereafter 
to  use  the  same,  without  let,  hinder- 
ance or  molestation.  Brooke  v. 
Barton,  6  Munf.  306.  Accord,  True- 
heart  V.  Price,  2  Munf.  468. 

(8)  Parol  Evidence. 

If  the  owner  of  a  tract  of  land,  on  a 
navigable  river,  was  authorized,  by 
law,  to  establish  a  town  upon  it,  and 
dispose  of  the  lots  by  way  of  lottery: 
and,  in  the  scheme  of  such  lottery,  as 
advertised,  adventurers  therein  were 
assured  that  the  lots  should  be  laid 
off  in  a  town  "convenient  to  the  river, 
with  public  landings;"  parol  testimony 
is  admissible,  in  aid  of  the  inference 
deducible  from  such  printed  proposals, 
to  establish  an  equitable  title  in  the 
inhabitants  of  the  town,  as  tenants  in 
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common,  to  a  piece  of  ground  for 
common  or  street  purposes,  between 
the  river  and  the  lots  actually  laid  off 
for  the  town.  Mayo  v,  Murchie,  3 
Munf.  358. 
8.   By  City  Council. 

The  grant  of  power,  in  the  charter 
of  a  city,  to  the  council,  to  lay  out, 
improve,  light,  etc.,  its  streets,  is  a 
grant  to  the  corporation,  and  is  of 
such  a  character  as  to  prevent  its  ex- 
ercise by  any  other  person  or  body. 
Noble  V.   Richmond,  31    Gratt.   271. 

C.      ENJOINING      OPENING      OF 

STREET  OR  HIGHWAY. 
1.   Generally. 

An  injunction  is  the  proper  remedy 
to  prevent  the  location  and  establish- 
ment of  a  public  road  through  private 
property,  without  pr'or  compliance  with 
the  requirements  of  law.  Wenger  v, 
Fisher,  55  W.  Va.  13,  46  S.  E.  695; 
Foley  V,  County  Court,  54  W.  Va.  16, 
46  S.  E.  246;  Boughner  v.  Clarksburg, 
15  W.  Va.  394;  Yates  v.  West  Grafton, 
33  W.  Va.  507,  11  S.  E.  8;  Mason  City 
Salt,  etc.,  Co.  v.  Mason,  23  W.  Va.  211; 
Ward  V.  Ohio  River  R.  Co.,  35  W.  Va. 
481,  14  S.  E.  142;  Spencer  v.  Point 
Pleasant,  etc.,  R.  Co.,  23  W.  Va.  406. 

If  there  has  been  no  dedication  of  a 
street  to  the  public,  or  if  by  adversary 
possession  or  other  cause  it  has  be- 
come the  property  of  the  plaintiff,  he 
is  entitled  to  an  injunction  to  restrain 
the  town  from  opening  and  taking 
possession  of  the  same,  since  the  in- 
jury would  be  irreparable  and  the 
remedy  at  law  inadequate.  Taylor  v. 
Philipi,  35  W.  Va.  554,  14  S.  E.  130; 
Teass  v.  St.  Albans,  38  W.  Va.  1,  17 
S.  E.  400;  Boughner  v.  Clarksburg,  15 
W.  Va.  394;  Pierpoint  v,  Harrisville, 
9  W.  Va.  215. 

Where  private  property  is  being 
taken  for  public  use  without  compensa- 
tion, equity  has  jurisdiction  to  enjoin 
the  act,  though  there  be  a  controversy 
as  to  the  title  or  boundary  of  the  land, 
and  to  pass  on  the  right  of  the  parties 
finally.     Foley  v.  County  Court,  54  W. 


Va.  16,  46  S.  E.  246.  See  post,  "Sum- 
mary Abatement— Equitable  Relief," 
V,  F,  2,  a. 

Sidewalks. — Courts  of  equity  will  rc-^ 
strain  a  town  from  constructing  pave- 
ments on  a  person's  land  where  he  has 
not  dedicated  the  ground  to  public  use^ 
or  where  the  ground  has  not  been  con- 
demned according  to  law  for  that  pur- 
pose. Boughner  v.  Clarksburg,  15  W. 
Va.  394;  Pierpoint  v,  Harrisville,  9  W. 
Va.  215.  See  also,  the  title  INJUNC- 
TIONS, vol.  7,  p.  579.      . 

2.   Parties. 

In  such  case,  it  is  not  improper  to- 
join  as  defendants  the  county  court  or 
other  tribunal  charged  with  the  es- 
tablishment and  maintenance  of  public 
roads,  the  surveyor  of  roads  of  the 
proper  road  precinct,  and  the  road 
contractor.  Wenger  v,  Fisher,  55  W. 
Va.  13,  46  S.  E.  695. 

Where  a  suit  is  brought  by  a  land- 
holder against  an  incorporated  town^ 
to  enjoin  it  from  opening  a  public  alley 
through  his  land  without  having  first 
condemned  the  same  for  public  use 
according  to  law,  the  owner  of  a  lot 
adjoining  such  proposed  alley,  who  has 
been  instrumental  in  moving  the  public 
authorities  of  such  town  to  open  such 
alley,  may  properly  be  joined  with  such 
town  as  a  defendant  in  such  suit. 
Miller  v.  Aracoma,  30  W.  Va,  606,  5. 
S.  E.  148. 

8.    Burden  of  Proof. 

If  an  incorporated  town  attempts  to- 
open  streets  and  alleys  through  the 
land  of  any  person  against  his  consent, 
claiming  that  the  land  sought  to  be 
taken  for  that  purpose  has  been  dedi- 
cated to  the  use  of  said  town,  the 
burden  of  alleging  and  proving  such 
dedication  is  upon  such  town.  Mason 
City  Salt,  eta,  Co.  v.  Mason,  23  W. 
Va.  211. 

But  where  a  bill  alleges  that  certain 
deeds  of  plaintiff  cover  a  certain  strip 
of  ground  claimed  by  the  defendant  as 
part  of  a  public  street,  which  is  denied 
by  the  answer,  the  burden  of  proof  is 
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on  the  plaintiff  to  establish  such  alle- 
gation. Clifton  V,  Weston,  64  W.  Va. 
250,  46  S.  E.  360. 

4.  Dissolution. 

If  a  proper  bill  be  filed  to  restrain 
and  enjoin  a  town  from  opening  streets 
and  alleys  through  the  land  of  any 
person  against  his  consent,  and  a  pre- 
liminary injunction  be  awarded  therein 
against  the  said  town,  and  the  plaintiff 
in  his  bill  states  a  case  wherein  he 
is  clearly  entitled  to  the  relief  prayed 
for,  if  the  allegations  of  his  bill  should 
be  sustained  by  sufficient  proof,  such 
injunction  will  not  be  dissolved  upon 
the  filing  of  the  defendant's  answer, 
unless  such  answer  substantially  denies 
all  the  material  allegations  of  the  said 
bill-  Mason  City  Salt,  etc.,  Co.  v. 
Mason,  23  W.  Va.  211.  See  also,  the 
title  INJUNCTIONS,  vol.  7,  p.  638. 

5.  Costs  and  Damages. 

Where  the  city  was  enjoined  from 
opening  such  street,  but  had  previously 
done  acts  towards  that  end,  the  court 
should  have  ascertained  the  damages, 
which  the  complainant  had  sustained, 
cither  by  one  of  its  commissioners  or 
by  an  issue  quantum  damnificatus. 
Forsyth   v.  Wheeling,   19  W.  Va.   318. 

IV.  Improvement   and  Repair 
of  Streets  and  Highways. 

A.   HIGHWAYS. 

1.    Duty  to  Repair— Mandamus. 

a.  Under  the  Virginia  Statute. 

The  power  to  erect  bridges,  and 
causeways,  is  a  police  power.  It  is 
given  in  a  supposed  case  to  the  county 
courts.  They  are  not  only  empowered, 
but  by  statute  expressly  required,  to 
exercise  it.  If,  then,  the  case  does 
exist,  and  the  court  of  the  county  re- 
fuses to  execute  the  power,  without 
a  lawful  reason,  on  a  mere  pretext  that 
they  have  a  discretion  to  do  as  they 
list,  it  would  seem  pretty  clear  that  it 
could  be  coerced  to  do  its  duty  by  a 
mandamus,  unless  the  law  has  fur- 
nished the  public  with  some  other  spe-  I 


cific  remedy,  which,  it  is  believed,  it 
has  not.  Com.  v.  Justices,  2  Va.  Cas. 
9,  15. 

When  bridges  or  causeways  are  nec- 
essary within  the  limits  of  a  county^ 
and  the  surveyor  of  the  road  with  his 
assistants,  can  not  make  or  maintain 
the  same,  the  superior  court  of  law 
for  such  county  hath  the  power  to 
compel  the  justices,  by  writ  of  manda- 
mus, to  build  or  repair  such  bridge  or 
causeway.  Com.  v.  Justices,  2  Va. 
Cas.  499;  Brander  v.  Chesterfield  Jus- 
tices, 5  Call  548. 

A  mandamus  lies  from  a  superior 
court  of  law  to  a  county  court  to  com- 
pel such  county  court  to  build  a  bridge 
or  causeway  according  to  the  act  of 
atsembly  concerning  public  roads.  1 
Rev.  Code,  1792,  ch.  19,  §  7;  and  2 
Rev.  Code,  1819.  ch.  236,  §  9.  Com.  v. 
Justices,  2  Va.  Cas.  9. 

The  RetU]:n. — A  return  by  the  jus- 
tices that  the  convenience  of  the  people 
does  not  at  this  time  authorize  the 
heavy  burthen  which  will  be  imposed 
by  the  erection  of  such  bridges,  etc.,  is 
insufficient,  by  reason  of  its  not  di- 
rectly denying  the  necessity  of  the 
bridges,  or  averring  that  the  surveyor 
and  his  assistants  could  make  or  main- 
tain the  same.  Com.  v.  Justices,  2  Va. 
Cas.  9. 

Traverse.— The  return  being  insuffi- 
cient, a  traverse  to  it  is  a  vain  thing, 
because  the  matter  of  the  return  ought 
not  to  have  been  put  in  issue,  and,, 
therefore,  the  traverse  ought  not  to  be 
received.  But,  where  the  return  is 
sufficient,  a  traverse  thereto  is  proper. 
Com.  V.  Justices,  2  Va.  Cas.  9. 

b.   Under  the  West  Virginia  Statute. 

Under  the  West  Virginia  statute, 
Code  of  1887,  chs.  39,  43,  the  power  of 
the  county  court  to  discontinue,  to 
repair,  or  to  alter  the  location  of  any 
county  bridge  or  road  is  a  judicial 
power  to  be  exercised  by.  the  court  at 
its  discretion  and  the  exercise  of 
such  power  can  not  be  controlled  by 
mandamus.     State  v.  County  Court,  3a 
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W.  Va.  689,  11  S.  E.  72,  73.     See  also, 
the  title  BRIDGES,  vol.  2,  p.  625,  626. 

c.    Road  or  Causeway  between  Coun- 
ties. 

Statutes  relating  to  contribution  of 
adjoining  counties  to  the  expense  of 
constructing  bridges  and  causeways 
over  places  between  the  two  counties 
construed,  and  held,  that  the  circuit 
judge  has  jurisdiction  in  vacation  to 
compel  the  county  court  by  a  man- 
damus to  contribute  to  the  erection  or 
maintenance  of  such  bridge  or  cause- 
way. Gloucester  County  v.  Middlesex 
County,  88  Va.  843,  14  S.  E.  660. 

The  counties  of  Gloucester  and 
Middlesex  are  separated  by  a  stream 
some  seventy-five  feet  in  width.  On 
the  Middlesex  side  there  is  a  swamp 
or  marsh  wl^ich  renders  it  necessary 
to  construct  a  causeway  upon  the  high- 
way leading  to  the  bridge  spanning  this 
stream.  Under  §  30,  ch.  181,  acts  of 
1874-75,  the  county  court  of  Middlesex 
notified  the  county  court  of  Gloucester 
of  the  necessity  of  a  bridge  over  the 
stream,  and  of  a  causeway  over  the 
swamp.  The  county  court  of  Glouces- 
ter agreed  as  to  the  necessity  for 
the  bridge,  but  declined  to  bear  any 
part  of  the  expense  of  the  causeway, 
which  was  wholly  within  Middlesex 
county,  and  refused  to  appoint  com- 
missioners to  unite  with  the  Middlesex 
commissioners  in  letting  the  causeway 
to  contract.  Upon  these  facts  it  was 
held,  that  the  statute  mentioned  pro- 
vides only  for  a  bridge  or  a  causeway 
between  the  two  counties,  and  not  for 
a  bridge  between  the  counties  and  a 
causeway  wholly  in  one  county,  though 
adjacent  and  necessary  to  the  bridge; 
and  therefore  the  county  of  Gloucester 
was  under  no  obligation  to  aid  in 
making  the  causeway.  County  Court 
of  Gloucester  v.  County  Court  of 
Middlesex,  79  Va.  15.  In  the  enact- 
ment of  the  Code  of  1887,  the  phrase- 
ology of  the  statute  above  referred  to 
was  altered  so  as  to  read,  "that  a 
bridge  and  causeway,  or  either,  is  nec- 


essary over  a  place  between  the  two 
counties."  Held,  that  the  county  of 
Gloucester  need  not  contribute  to  any 
portion  of  the  expense  of  constructing 
or  maintaining  this  causeway,  for 
the  reason  that  it  was  not  a 
causeway  over  a  place  between  the 
two  counties,  but  was  wholly  within 
the  county  of  Middlesex.  It  appears, 
however,  in  this  second  report  of  the 
case,  that  while  the  swamp  lies  close 
by  in  the  county  of  Middlesex,  the 
causeway  itself  is  not  contiguous  to  the 
bridge,  but  that  the  bridge  abuts  upon 
high  land  in  each  county.  See  Glouces- 
ter County  V.  Middlesex  County.  88 
Va,  843,  845,  14  S.  E.  660. 

2.  Defraying  Cost  of  Improvement  and 

Repair, 
a.  Taxation. 

Road  Districts. — ^Act  of  February  22, 
1890,  erecting  the  town  of  Pulaski  into 
a  separate  road  distnct  of  Pulaski 
county,  repealed  the  general  law  so 
far  as  it  authorized  the  board  of  super- 
visors of  Pulaski  county  to  levy  a  road 
tnx  en  property  in  the  town  of  Pulaski, 
and  after  the  passage  of  that  aci,  the 
board  had  no  power  to  levy  such  tax 
for  the  tax  year  beginning  on  the  first 
Monday  of  July,  1889,  and  ending  the 
first  Monday  of  July,  1890.  Bertha 
Zinc  Co.  V.  Board  of  Supervisors,  88 
Va.   371,   13   S.   E.   740. 

And,  in  the  absence  of  constitutional 
restrictions,  the  legislature  may  im- 
pose upon  a  taxing  district,  such  as 
a  town,  the  duty  of  keeping  in  repair 
the  streets  within,  and  relieve  it  from 
taxation  for  roads  without,  its  limits. 
The  legislature  is  the  final  judge  of 
this  question;  and  the  legislature  of 
Virginia  is  not  restrained  in  this  re- 
spect by  the  constitution  of  the  state, 
and  it  may  exempt  land  lying  within 
a  town  frcm  the  payment  of  a  county 
road  tax.  Supervisors  v.  Saltville  Land 
Co.,  99  Va.  640,  39  S.  E.  704. 

Same  —  A  County  Purpose. — ^Taxcs 
imposed  by  the  county  court  for  road 
purposes    in    a    district   under  ch.   35. 
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acts,  1881  (Code,  1887,  p.  338),  arc 
taxes  assessed  by  "county  authorities,'* 
within  the  meaning  of  §  7,  art  10,  of 
the  constitution,  and  are  to  be  included 
with  other  taxes  levied  by  the  county 
court,  in  determining  whether  the  limit 
of  taxation  therein  fixed  will  be  ex- 
ceeded. Brannon  v.  County  Court,  33 
W.  Va.  789,  11  S.  E.  34. 

Contracts  Binding  Future  Levies. — 
A  county  court  can  not  bind  the 
levies  of  future  years  under  §§  25,  26. 
ch.  194,  acts  1872-73,  to  pay  for  im- 
provements made  on  roads  and  bridges, 
without  first  submitting  all  questions 
in  relation  thereto  to  a  vote  of  the 
people,  as  required  by  §  8,  art.  10,  of  the 
constitution.  Davis  v,  Wayne  County 
Court,  38  W.  Va.  104,  18  S.  E.  373. 

Recovery  of  Taxes — Power  of  Road 
Surveyor.— A  surveyor  was  not  au- 
thorized by  the  act  of  the  general  as- 
sembly of  Virginia,  passed  January  6th, 
1854,  pp.  105,  106,  to  sue  in  his  own 
name  for  taxes  assessed  by  him,  nor 
could  he  sue  before  any  other  tribunal 
than  a  justice  of  the  peace  or  court  for 
the  county  of  Marshall.  Ingersoll 
V.  Buchanan,  1  W.  Va.  181. 
b.   Work  on  Roads. 

Constitutionality  of  Statute.  -—  The 
road  law  for  Louisa  county  (acts, 
1891-92,  ch.  417,  p.  686),  requiring  all 
able-bodied  men  between  sixteen  and 
stxty  years  old  to  work  the  roads  two 
days  in  each  year,  and  conferring  au- 
thority on  the  overseer  of  roads  to 
impose  a  fine  upon  persons  refusing  so 
to  work,  and  to  collect  it  by  levy  as  in 
case  of  taxes,  and  providing  for  the 
imprisonment  of  one  so  refusing,  is 
void  under  const.,  art.  10,  §  5,  which 
authorizes  the  general  assembly  to  as- 
sess a  capitation  tax,  not  exceeding  $1 
per  annum,  on  every  male  citizen  over 
twenty-one  years  old,  to  be  dedicated 
to  the  pub'ic  schools,  and  confers  on 
counties  and  corporations  the  power 
to  impose  a  capitation  tax,  not  exceed- 
ing fifty  cents,  for  all  purposes.  Lewis, 
P.,  and  Lacy,  J.,  dissenting.  Proffit  v, 
Anderson,  1  Va.  Dec.  908. 

12  Va— 56 


B.    STREETS  AND  SIDEWALKS. 
1.  Power  to  Improve  or  Repair  Street. 

The  power  to  grade  and  improve  its 
streets  is  embraced  in  the  general  po- 
lice power  delegated  by  the  state  in 
express  terms  to  the  council  of  the 
city  of  Roanoke.  In  the  absence  of 
any  constitutional  or  statutory  restric- 
tion, it  is  a  power  essentially  incident 
to  the  existence  and  well  being  of  every 
municipal  corporation.  Roanoke  Gas 
Co.  V.  Roanoke,  88  Va.  810,  830,  14  S. 
E.  665. 

The  grant  to  a  city  by  its  charter  of 
power  "to  close  or  extend,  widen  or 
narrow,  lay  out,  graduate,  curb  and 
pave,  and  otherwise  improve  the  streets, 
sidewalks,  and  public  alleys  in  said 
city,"  and  also  to  "build  bridges  in  and 
crlverts  over  said  streets"  is  a  suffi- 
cient grant  of  authority  to  build  an 
approach  to  an  elevated  bridge  in  its 
streets.  The  approach  is  but  the  grad- 
ing of  the  street  to  adapt  it  to  the  use 
and  need  of  the  public.  Home  Bldg., 
etc.,  Co.  V.  Roanoke,  91  Va.  52,  20 
S.  E.  895. 

The  council  of  the  town  of  Harri- 
sonburg, by  the  express  provisions  of 
its  charter,  as  amended  by  act  of  March 
3,  1896  (acts  1895-96,  ch.  576,  §  24,  par. 
5),  is  given  the  authority  to  "close  or 
extend,  widen  or  narrow,  lay  out,  grad- 
uate, curb  and  pave,  and  otherwise  im- 
prove streets,  sidewalks,  and  public 
alleys  in  the  town,  and  have  them 
kept  in  good  order  and  properly 
lighted."  The  grading  and  laying  of 
the  sidewalk  in  question,  as  proposed 
by  the  council  of  the  town,  was  thus 
expressly  within  the  power  conferred 
upon  it.  Harrisonburg  v.  Roller,  97 
Va.  582,  34  S.  E.  623. 

A  Continuing  Power. — It  is  a  propo- 
sition too  well  established  to  be  now 
questioned,  that  the  powers  thus  dele- 
gated are  trusts  held  for  the  public 
good,  are  continuing  and  can  not  be 
contracted  away,  nor  can  the  municipal 
authorities  b^'nd  themselves  by  contract 
not  to  exercise  them  from  time  to  time 
as  the  public  good  may  require.     Roa- 


882 


Streets  and  Highways 


noke    Gas    Co.    v,    Richmond,    88    Va. 
810,  830,  14  S.  E?  665. 

Delegation  of  Power. — The  power  to 
giade  and  improve  its  streets  granted 
to  a  city  by  its  charter  can  not  be  dele- 
gated or  alienated.  Roanoke  Gas  Co. 
V,  Roanoke,  88  Va.  810,  14  S.  E.  665. 

Under  the  provision  of  the  charter 
authorizing  the  council  to  prescribe 
the  width  of  the  sidewalks,  such  power 
can  not  be  delegated  to  the  street 
committee  and  city  engineer.  Mc- 
Crowell  r.  Bristol,  89  Va.  652,  16  S. 
E.  867. 

While  a  municipal  corporation  can 
not  delegate  its  governmental  or  dis- 
cretionary powers,  it  is  competent  for 
it  to  delegate  the  execution  of  minis- 
terial functions  to  subordinate  agen- 
cies. It  is  competent,  therefore,  for 
the  city  council  of  Alexandria  to  have 
the  work  of  grading,  paving  and  curb- 
ing its  streets  done  under  the  direction 
of  the  board  of  public  works  created 
by  the  city-  council.  Green  v.  Ward, 
82  Va.   324. 

It  is  not  an  undue  delegation  of 
power  for '  a  municipal  corporation  to 
confide  to  the  street  committee  the 
execution  of  work  where  the  work  has 
been  ordered  and  the  manner  of  its 
execution  prescribed  by  the  council. 
•  Harrisonburg  v.  Roller,  97  Va.  582,  34 
S.  E.  523. 
S.   Requirement  to  Let  to  Contract. 

The  provision  of  a  charter  which  re- 
quires all  contracts  for  the  erection  of 
public  improvements  or  buildings  to 
be  let  to  the  lowest  responsible  bidder, 
does  not  inhibit  the  city  from  con- 
structing public  buildings  or  improve- 
ments under  the  direction  of  its  own 
engineers  or  officers,  but  applies  only 
to  such  buildings  or  improvements  as 
are  let  to  contract.  Home  Bldg.,  etc., 
Co.  V.  Roanoke,  91  Va.  52,  20  S.  E.  895. 
3.  Injuries  from  Change  of  Grade, 
a.  At  Common  Law  and  under  Prohi- 
bition against  Taking  Private  Prop- 
erty. 

Neither  at  common  law  nor  under 
constitutional  or  statutory  enactments 


prohibiting  the  taking  of  private  prop- 
erty for  public  purposes  without  just 
compensation,  is  a  municipal  corpora- 
tion liable  in  damages  for  injuries  re- 
sulting to  private  property  from 
changing  the  grade  of  its  streets,  so 
long  as  it  exercises  reasonable  care 
and  skill  in  the  making  of  such  im- 
provements, and  the  property  injured 
is  not  actually  taken;  otherwise  as  to 
all  damages  not  necessarily  incident  to 
the  work  and  which  are  chargeable  to 
the  unskillful  or  improper  manner  of 
executing  it.  Miller  v.  Newport  Xcw^s,. 
101  Va.  432,  439,  440,  44  S.  E.  712; 
Spencer  v.  Point  Pleasant,  etc.,  R.  Co.» 
23  W.  Va.  406,  413;  Richmond,  etc.,  R. 
Co.  V,  Richmond,  26  Gratt.  83;  Terry 
V.  Richmond,  94  Va.  537,  27  S.  E.  429; 
Norfolk,  etc.,  R.  Co.  v.  Carter,  91  Va. 
587,  592,  22  S.  E.  517.  See  also,  the 
title  ABUTTING  OWNERS,  vol.  l, 
pp.  61,  62. 

Article  5,  amendments  to  the  United 
States  constitution,  providing  that  "pri- 
vate property  shall  not  be  taken  for 
public  use  without  just  compensation,** 
applies  only  to  cases  of  actual  taking 
and  appropriation  of  private  property 
to  public  uses,  and  not  to  cases  where 
the  use  and  enjoyment  of  private  prop- 
erty by  its  owner  are  simply  so  regu- 
lated in  accordance  with  the  maxim, 
salus  populi  suprema  est  lex,  that  he 
must  so  use  it  as  not  to  injure  others. 
Roanoke  Gas  Co.  v.  Roanoke,  88  Va. 
810,  14  S.  E.  665:  Richmond,  etc.,  R. 
Co.  V.  Richmond,  26  Gratt.  83. 

Where  the  specification  of  damages 
is  rested  in  the  declaration  only  upon 
the  elevation  of  the  grade  of  the  street 
from  which,  as  alleged,  it  results  that 
plaintiff  is  obliged  to  maintain  a  wall 
to  prevent  earth  falling  from  the  street 
on  his  premises;  that  ingress  and 
egress  is  made  inconvenient  and  un- 
safe; that  the  value  of  his  premises  is 
diminished;  that  his  business  has  been 
injured;  and  that  the  flow  of  rain  water 
upon  his  premises  causes  further  dam- 
ages, a  demurrer  will  lie.  Kehrer  v^ 
Richmond,   81   Va.  745. 
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Deposit   of   Earth   on   Premises. — li 

the  ground  of  the  complaint  and  al- 
leged injury  were  the  deposit  of  earth 
from  the  street  upon  the  plaintiffs 
premises,  undoubtedly  the  declaration 
would  set  forth  a  good  cause  of  action 
for  which  the  plaintiff  would  be  enti- 
tled to  recover  such  damages  as  a 
jury,  upoij  the  facts  of  the  case,  might 
consider  he  had  sustained.  Kehrer  v. 
Richmond,  81  Va-  745,  747. 

Injury  to  Means  of  Access. — And 
the  same  principle  applies,  and  the  like 
freedom  from  implied  liability  exists, 
if  the  street  be  embanked  or  raised  in 
reducing  it  to  the  grade  line,  so  as  to 
cut  off  or  render  difficult  the  access  to 
the  adjacent  property.  Yeager  v.  Fair- 
mont, 43  W.  Va.  259,  27  S.  E.  234. 

Removal  of  Lateral  Support. — In  the 
case  of  Yeager  v.  Fairmont,  43  W. 
Va.  259,  27  S.  E.  234,  it  is  said  that 
there  is  no  such  implied  or  common- 
law  liability  even  though  in  grading 
and  leveling  the  street  a  portion  of  the 
adjoining  lot,  in  consequence  of  the 
removal  of  its  natural  support,  falls 
into  the  highway. 

But  in  the  case  of  Stearns  v.  Rich- 
mond, 88  Va.  992,  14  S.  E.  847,  it  was 
held,  that  every  landowner  is  entitled 
to  the  lateral  support  for  his  soil  as 
against  the  adjoining  soil,  whether  it 
is  owned  by  the  public  or  by  private 
persons,  and  that  he  may  recover  dam- 
ages directly  resulting  from  the  re- 
moval of  such  support.  In  this  last- 
named  case  the  city  excavated  its  street 
to  a  depth  of  sixty  feet,  and  as  a  con- 
sequence of  such  excavation,  plaintiff's 
lot  caved  and  fell  into  the  street  for 
a  distance  of  twenty  feet  from  the 
street  line,  and  the  city  carted  away 
the  earth  which  so  fell,  and  used  it  for 
the  purpose  of  making  improvements 
elsewhere.  It  was  held,  that  this  was 
a  direct  injury  for  which  the  plaintiff 
was  entitled  to  recover  damages  under 
the  Virginia  constitutional  provision 
against  the  taking  of  private  property 
for  public  purposes  without  just  com- 


pensation. See  also,  the  title  AD- 
JOINING LANDOWNERS,  vol.  l,  p. 
176. 

Constructing  Bridge  and  Abutments 
in  Street.— See  the  title  ABUTTING 
OWNERS,  vol.  1,  p.  70. 

Change  of  Previously  Established 
Grade. — The  fact  that  abutting  owners 
have  erected  buildings  or  made  im- 
provements with  reference  to  a  pre- 
viously established  grade  is  wholly  im- 
material. Johnson  v.  Parkersburg,  16 
W.  Va.  402,  415;  Yeager  v.  Fairmont, 
43  W.  Va.  259,  27  S.  E.  234;  Roanoke 
Gas  Co.  V.  Roanoke,  88  Va.  810,  815, 
14  S.  E.  665.  See  also,  the  title  ABUT- 
TING OWNERS,  vol.  1,  p.  62. 

Roanoke  City  Charter  Construed.— 
Section  23  of  the  charter  of  the  city  of 
Roanoke  does  not  extend  to  imposing 
upon  that  city  the  duty  of  makmg  com- 
pensation to  an  abutting  owner  for 
damages  done  to  his  property  by  the 
construction  of  an  approach  or  abut- 
ment to  an  overhead  bridge  in  front  of 
his  premises,  when  said  abutment  does 
not  actually  encroach  upon  his  prem- 
ises. Home  Bldg.  Co.  v.  Roanoke,  91 
Va.  52,  20  S.  E.  895. 

Injuries  to  Gas  Pipes.— See  the  title 
MUNICIPAL  CORPORATIONS,  vol. 
10,    pp.    188,    189. 

Injuries  from  Surface  Water.— See 
the  title  ABUTTING  OWNERS,  vol. 
1.  p.  62.  See  also,  the  title  WATERS 
AND  WATERCOURSES. 

b.  Under  Constitutional  Prohibition 
against  Damaging  Private  Prop- 
erty. 

See  the  title  ABUTTING  OWN- 
ERS, vol.  1,  p.  62. 

4.  Remedy  of  Property  Owner.  y 

a.  Form  of  Remedy. 

If  damage  results  to  an  adjacent  lot 
owner  from  the  improper  manner  in 
which  a  municipal  corporation  executes 
a  lawful  work,  such  damage  is  not  nec- 
essarily incident  to  the  accomplish- 
ment of  the  work,  and  the  remedy  is 
by  an  action  at  law.  Courts  of  equity 
can  not  interfere  by  injunction  with  the 
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exercise  in  good  faith  by  municipal 
corporations  of  discretionary  powers 
conferred  upon  them  by  law.  The  ap- 
prehension of  the  lot  owner  that  the 
corporation  may  not  perform  a  lawful 
work  in  a  proper  manner  is  no  ground 
for  an  injunction.  Courts  of  equity  are 
without  jurisdiction  to  fix  the  grade  of 
streets,  or  the  manner  in  which  the 
v/ork  shall  be  done  by  municipal  cor- 
porations invested  with  discretionary 
powers  in  the  premises.  Harrisonburg 
V.  Roller,  97  Va.  582,  34  S.  E.  523;  Mil- 
ler V,  Newport  News,  101  Va.  432,  439, 
440.  44  S.   E.  712. 

When  a  municipal  corporation  by  its 
charter  is  empowered,  if  it  deems  the 
public  welfare  or  convenience  requires 
it,  to  open  streets  or  make  public  im- 
provements thereon,  its  determination, 
whether  wise  or  unwise,  can  not  be 
judicially  revised  or  corrected.  Wash- 
ington, etc.,  Ry.  Co.  v.  Alexandria,  98 
Va.  344,  36  S.  E.  385. 

The  municipal  council,  and  not  the 
court,  is  the  judge  of  the  expediency 
and  necessity  of  exercising  the  power, 
and  an  injunction  will  not  lie  to  pre- 
vent its  exercise.  Roanoke  Gas  Co.  v. 
Roanoke,  88  Va.  810.  14   S.   E.  665. 

In  the  case  of  Roanoke  Gas  Co.  v. 
Roanoke.  88  Va.  810,  14  S.  E.  665.  it 
was  said  that  if  the  company  had  any 
remedy  for  the  removal  of  its  pipes 
upon  the  lowering  of  the  grade  of  the 
street  by  the  city,  it  was  by  an  action 
at  law  for  compensation. 
b.  Parties. 

W.  H.  is  the  equitable  owner  of  such 
a  lot,  and  the  legal  title  to  only  a 
moiety  of  it  is  in  him,  but  the  mere 
legal  title  to  the  other  moiety  is  in  his 
^wife  subject  to  his  life  estate  therein. 
W.  H.  brings  alone  such  action  on  the 
case  against  such  town,  not  joining  his 
wife  as  coplaintiflF  in  such  action,  and 
the  town  pleads  to  the  declaration  not 
guilty.  The  plaintiff  is  entitled  to  re- 
cover the  whole  amount  of  the  damage, 
which  has  been  thus  done  by  the  town 
to  his  lot  and  dwelling.  Hutchinson 
V.  Parkersburg,  25  W.  Va.  226,  227. 


c.  Evidence. 

Evidence  Admissible  under  General 
Issue. — In  an  action  of  trespass  on  the 
case  to  recover  damages,  the  defendant 
may  give  in  evidence,  under  the  gen- 
eral issue,  a  release,  or  accord  and  sat- 
isfaction, or  whatever  would  in  equity 
and  good  conscience,  according  to  the 
existing  circumstances,  preclude  the 
plaintiff  from  recovering;  as  any  mat- 
ters which  operate  a  discharge  of  the 
cause  of  action,  or  any  justification  or 
excuse.  By  this  plea,  all  the  material 
averments  of  the  declaration  are  put 
in  issue.  Ridgeley  v.  West  Fairmont. 
46  W.  Va.  445,  33  S.  E.  235. 

The  defendant  may  show,  under  the 
general  issue,  that  the  plaintiff  agreed, 
at  the  time  the  grade  was  being 
changed,  that,  if  defendant  laid  a  sewer 
through  his  lot  to  a  point  indicated  by 
him,  he  would  claim  no  damage  by 
reason  of  such  change,  and  may  also 
show  that  said  sewer  was  constructed 
in  accordance  with  the  agreement,  and 
accepted  by  the  plaintiff.  Ridgeley  v. 
West  Fairmont,  46  W.  Va.  445.  33  S. 
E.  235. 

Admissibility  of  Records  of  City 
Council. — Upon  a  question  as  to  the 
establishment  of  the  grade  of  streets 
in  a  city,  the  records  of  the  city  coun- 
cil on  the  subject  are  proper  evidence 
to  go  to  the  jury.  Johnson  v.  Parkers- 
burg, 16  W.  Va-  402.  See  also,  the  ti- 
tle MUNICIPAL  CORPORATIONS, 
vol.   10,  p.  254. 

Opinion  Evidence — Value  of  Lot.— 
Opinions  of  witnesses  as  to  the  value 
of  property  before  and  after  a  change 
in  a  street's  grade  are  admissible  as 
evidence  in  actions  against  municipal 
corporations  for  damage  flowing  from 
such  change.  Blair  v.  Charleston,  43 
W.  Va.  62,  26  S.  E.  341. 

d.  Matters  of  Defense. 
Ratification  of  Unauthorised  Change. 

— An  unauthorized  change  in  the  grade 
of  a  city  street  can  not  be  ratified  by 
the  city  council  so  as  to  defeat  the 
right  of  the  abutting  owner  to  an  ac- 


Streets  and  Highways 


885 


tion  for  damages  by  reason  of  such  un- 
authorized change.  Page  v,  Belvin,  88 
Va.  985,  14  S.  E.  843. 

e.  Daniages. 

Measure  of  Damages.— In  an  action 
against  a  municipal  corporation  for 
damage  to  a  lot  from  chamge  of  grade 
of  a  street,  the  measure  of  damages  is 
the  difference  between  the  market 
value  of  the  lot  immediately  before  and 
immediately  after  the  change.  Mc- 
Cray  v.  Fairmont,  46  W.  Va.  442,  33 
S.   E.  245. 

The  question  is  one  of  damage,  less 
special,  but  not  less  general,  benefit. 
Ridgeley  v.  West  Fairmont,  46  W.  Va. 
445,  33  S.   E.   235. 

Special  and  General  Benefits  Distin- 
guished.— If  property  is  enhanced  in 
value  by  reason  of  a  public  improve- 
ment, as  distinguished  from  the  general 
benefits  to  the  whole  .  community  at 
large,  it  is  specially  benefited,  and  is 
to  be  assessed  for  the  special  benefits, 
notwithstanding  every  other  piece  of 
property  upon  or  near  the  improve- 
ment may,  to  greater  or  less  extent,  be 
likewise  specially  benefited.  In  other 
words,  it  is  not  only  such  benefits  as 
are  special,  or  limited  to  the  particular 
property,  thereby  excluding  the  con- 
sideration of  such  benefits  as  are  com- 
mon to  other  property  similarly  situ- 
ated, but  it  is  such  benefits  as  that  the 
particular  property  is,  by  the  improve- 
ment, enhanced  in  value — that  is,  spe- 
cially benefited — that  are  to  be  con- 
sidered. If  a  piece  of  property  is  en- 
hanced in  value,  its  enhancement,  or, 
in  other  words,  benefits  to  the  property, 
can  not  be  said  to  be  common  to  any 
other  piece  of  property  specially  en- 
hanced in  value,  and  it  is  thus  specially 
benefited  within  itself,  and  irrespective 
of  the  benefit  that  may  be  conferred  by 
the  improvement  upon  oth'er  properties. 
Blair  v,  Charleston,  43  W.  Va.  62,  26 
S.  E.  341. 

The  general  benefit  arising  from  the 
improvement  is  that  benefit  which 
every  one  may  enjoy — the  right  to  use 


or  pass  over  the  street;  but  the  en- 
hancement in  value  along  and  near 
such  improvement  is  to  be  considered 
as  a  special  benefit  to  the  owners  of 
the  property.  Ridgeley  v.  West  Fair- 
mont, 46  W.  Va.  445,  33  S.  E.  235;  Blair 
V.  Charleston,  43  W.  Va.  62,  26  S.  E. 
341. 
f.  Appeal. 

Upon  a  bill  to  enjoin  the  city  from 
disturbing  plaintiff's  gas  pipes  by  al- 
tering the  grade  of  one  of  the  streets 
of  the  city,  the  bill  failed  to  allege  that 
the  city  had  taken  for  its  own  use  the 
property  of  the  gas  company  without 
compensation.  Upon  the  petition  for 
an  appeal  it  was  attempted  to  supply 
this  omission.  Held,  that  a  party  can 
not  make  one  case  by  his  bill  for  the 
court  below,  and  another  by  his  peti- 
tion^ for  the  appellate  court.  Roanoke 
Gas  Co.  V.  Roanoke,  88  Va.  810,  14  S. 
E.  665. 

5.    Liability    for    Injury   to    Business 
through  Failure  to  Repair. 

A  private  individual  can  not,  in  gen- 
eral, maintain  an  action  for  damages 
against  a  municipal  corporation  for  in- 
jury to  his  business  resulting  from  the 
municipality's  permitting  the  street  or 
sidewalk  to  become  obstructed,  or 
from  its  failure  to  repair  the  same  and 
maintain  it  in  a  passable  condition;  the 
reason  being  that  such  obstruction,  or 
impassable  condition,  amounts  to  a 
public  nuisance  for  which  the  remedy 
is  by  indictment  and  not  by  private 
action.  Hale  v,  Weston,  40  W.  Va. 
313,  21   S.   E.  742. 

V.  Regulation,  Contrql,  and  Use 
of  Streets  and  Highways. 

A.    PARAMOUNT    CONTROL     OF 
THE  LEGISLATURE. 

Public  highways,  whether  in  the 
country  or  in  a  city,  belong  completely 
and  entirely  to  the  public  at  large,  and 
the  supreme  control  thereof  is  vested 
in  the  legislature.  Streets  in  a  city  or 
town,  though  generally  subjected  to  the 
supervision  and  control  of  the  munic- 
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ipality,  are  public  highways.  Norfolk 
V,  Chambcrlaine,  29  Gratt.  534,  538; 
Taylor  v.  Com.,  29  Gratt.  780;  Yates  v. 
Warrenton,  84  Va.  337,  4  S.  E.  818; 
Fry  V.  County  of  Albemarle,  86  Va. 
195,  199,  9  S.  E.  1004,  19  Am.  St.  Rep. 
«82;  Wheat  v.  Alexandria,  88  Va.  742, 
14  S.  E.  672;  Charlottesville  v.  Southern 
R.  Co.,  97  Va.  428,  431,  34  S.  E.  98; 
Jones  V.  Williamsburg,  97  Va.  722,  34 
S.  E.  883;  Richmond  v.  Smith,  101  Va. 
161,  43  S.  E.  345;  Arbenz  v.  Wheeling, 
etc.,  R.  Co.,  33  W.  Va.  1,  10  S.  E.  14, 
17;  Ralston  v.  Weston,  46  W.  Va.  544, 
35  S.  E.  326,  330;  Foley  v.  County 
Court,  54  W.  Va.  16,  26,  46  S.  E.  246; 
Pence  v,  Bryant,  54  W.  Va.  263,  271, 
46  S.  E.  275;  Wees  v.  Coal  and  Iron 
R.  Co.,  54  W.  Va.  421,  46  S.  E.  166. 

The  public  highways  of  the  county 
of  Albemarle  belong  to  the  common- 
wealth for  the  common  benefit  of  all 
the  people  of  the  state.  Fry  v.  County 
of  Albemarle,  86  Va.  195,  199,  9  S.  E. 
1004,  19  Am.  St.  Rep.  882. 

The  streets  of  cities  are  public  high- 
ways, and,  as  such,  under  the  control 
of  the  state  alone,  and  the  state  may 
grant  the  use  of  them  against  the  will 
of  the  municipality.  Arbenz  v.  Wheel- 
ing, etc.,  R.  Co.,  33  W.  Va.  1,  10  S.  E. 
14,  17. 

In  the  case  of  Taylor  v.  Com.,  29 
Gratt.  780,  it  was  held,  that  the  streets 
of  the  city  of  Manchester,  having  been 
dedicated  to  the  public  by  William 
Byrd  when  he  laid  off  the  town,  and 
this  dedication  having  been  accepted 
by  the  act  of  the  house  of  burgesses  in 
November,  1769,  that  the  streets  are 
public  highways. 

Whether  the  fee  of  the  street  be  in 
the  municipality  in  trust  for  the  public 
use,  or  in  the  adjoining  proprietor,  it 
is  in  either  case  of  the  essence  of  the 
street  that  it  is  public,  and  hence  under 
the  paramount  control  of  the  legisla- 
ture as  the  representative  of  the  pub- 
lic. Streets  do  not  belong  to  the  city 
or  town  within  which  they  are  situated, 
although  acquired  by  the  exercise  of 
the  right  of  eminent  domain,  and  the 


damages  paid  out  of  the  corporation 
treasury.  Norfolk  v.  Chambcrlaine,*  29 
Gratt.  534,  538. 

Public  streets,  unless  there  be  some 
special  restriction  when  dedicated  or 
acquired,  are  for  the  public  use,  and 
the  use  is  none  the  less  for  the  public 
at  large  as  distinguished  from  the 
municipality,  because  they  are  situate 
within  the  limits  of  the  latter.  In  other 
words,  public  streets  are  not  the  prop- 
erty of  the  municipality  or  of  the  peo- 
ple of  the  municipality,  but  of  the 
public  at  large.  The  legislature  may, 
and  generally  does,  of  right,  give  the 
supervision  and  control  of  streets  to 
the  local  authorities,  but  the  property 
in  the  streets  is  not  in  the  municipality, 
but  in  the  public  at  large.  The  legis- 
lature of  the  state  alone  represents  the 
public  at  large,  and  it  alone  has  full 
and  paramount  authority  over  all  pub- 
lic highways.  Norfolk  v.  Chamber- 
laine,  29  Gratt.  534,  538. 

B.  POWER  OF  STATE  COURT  TO 

TEMPORARILY      CLOSE 
STREETS. 

Where  a  court,  in  its  discretion, 
deems  it  essential  to  the  proper  ad- 
ministration of  justice  to  close  streets 
so  as  to  prevent  noises  which  disturb 
judge  and  jury  in  hearing  witnesses 
and  counsel,  it  has  power  to  do  so. 
Belvin  v.  Richmond,  85  Va.  574,  8  S. 
E.  378. 

The  judge  of  the  said  court  is  a 
judge  of  the  state,  and  the  city  has  no 
authority  to  control  ^is  action.  Belvin 
V.  Richmond,  85  Va.  574,  8  S.  E.  378. 

C.  MUNICIPAL      REGULATION 
AND  CONTROL. 

The  authority  of  municipalities  over 
streets,  they  derive,  as  they  derive  all 
.their  powers,  from  the  legislature — 
from  charter  or  statute.  Norfolk  v. 
Chamberlairie,   29    Gratt.   534,   538. 

The  control  of  city  streets  may  be 
properly  delegated  to  the  city  author- 
ities, with  disci-etion  to  impose  condi- 
tions on  the  use  of  the  street;  but  the 
power   is   not   in   the    city,   unless   ex- 


Streets  and  Highways 


887 


pressly  delegated-  Arbenz  v.  Wheel- 
ing, etc.,  R.  Co.,  33  W.  Va.  1,  10  S.  E. 
14,  17. 

As  the  highways  of  a  state,  includ- 
ing streets  in  cities,  ^e  under  the 
paramount  and  primary  control  of  the 
legislature  and  as  all  municipal  powers 
iire  derived  from  the  legislature,  it  fol- 
lows that  the  authority  of  municipali- 
ties over  streets,  and  the  uses  to  which 
they  may  be  put,  depends  entirely  upon 
their  charters  or  the  legislative  enact- 
ments applicable  to  them.  Roanoke 
Gas  Co.  V.  Roanoke,  88  Va.  810,  814, 
14   S.    E.  665. 

"It  is  usual  in  this  country  for  the 
legislature  to  confer  upon  municipal 
corporations  very  extensive  powers  in  i 
respect  to  streets  and  public  ways 
within  their  limits,  and  the  uses  to 
which  they  may  be  appropriated. 
*  *  *  The  authority  to  open,  care 
for,  regulate  and  improve  streets,  taken 
in  connection  with  the  other  powers 
usually  granted,  gives  to  municipal  cor- 
porations all  needed  authority  to  keep 
the  streets  free  from  obstructions,  and 
to  prevent  improper  use,  and  to  pass 
•ordinances  to  this  end."  Roanoke  Gas 
Co.  V.  Roanoke,  88  Va.  810,  814,  14  S. 
E.  665. 

The  6th  section,  ch.  15,  acts,  1868 
(extra  session),  confers  on  the  town  of 
Williamstown  jurisdiction  of  all  the 
streets  and  public  roads  lying  within 
the  same.  Griffin  v.  Williamstown,  6 
W.  Va.  312. 

Under  its  power  to  regulate  the 
streets  of  a  city,  it  is  the  province  of 
the  common  council  to  determine  in 
what  manner  it  is  most  advisable  to 
regulate  them,  and  there  is  no  power 
that  can  control  it  in  this  regard  so 
long  as  there  is  no  wanton  exercise  of 
its  discretion.  James  River,  etc.,  Co. 
V.  Anderson,  12  Leigh  278,  312. 

A  Continuing  Power. — ^The  power  of 
a  city  to  control  and  regulate  its  streets 
is  an  inherent  and  a  continuing  power, 
to  be  exercised  as  often  as  and  when- 
•ever  the  city  council  may  think  proper, 
^subject   only   to   the   limitation   that  it ' 


must  act  in  good  faith,  and  that  the 
regulation  must  be  reasonable,  and  not 
imposed  arbitrarily  or  capriciously,  the 
presumption  being  in  favor  of  the  pro- 
priety and  validity  of  what  the  city 
has  directed  to  be  done.  Newport 
News,  etc.,  R.  Co.  v,  Hampton  Roads» 
etc.,  R.'Co.,  102  Va,  795,  802,  47  S.  E. 
839;  Washington,  etc.,  R.  Co.  v.  Alex- 
andria, 98  Va.  344,  36  S.  E.  385. 

Of  this  power  it  can  not  divest  itself 
by  contract  or  otherwise,  and  although 
it  may  have  granted  to  a  street  railway 
company  the  right  to  lay  a  double 
track  in  its  streets,  this  right  may  be 
recalled  with  impunity  whenever  the 
public  interest  requires  it.  This  is  the 
general  policy  of  the  state,  and  is  in 
accord  with  §  1093  of  the  Code.  The 
presumption  of  law  is  in  favor  of  the 
validity  and  propriety  of  a  regulation 
made  by  a  municipal  corporation  for 
the  use  of  its  streets.  Newport  News, 
etc.,  R.  Co.  V.  Hampton  Roads,  etc.,  R. 
Co.,  102  Va.  795,  47  S.   E.  839. 

In  Newport  News,^  etc.,  R.  Co.  v. 
Hampton  Roads,  etc.,  R.  Co.,  102  Va. 
795,  803,  47  S.  E.  839,  the  court  of 
appeals  says  that,  according  to  the  case 
of  Baltimore  v.  Baltimore  Trust,  etc., 
Co.,  166  U.  S.  673,  17  Sup.  Ct.  696,  41 
L.  Ed.  1160,  "it  would  have  been  a 
valid  exercise  of  the  discretion  of  the 
town  council  of  Phoebus  to  provide 
that  appellant  should  not  lay  a  double 
track  in  Mellen  street,  even  had  that 
right  been  conferred  by  a  previous  or- 
dinance of  the  town;  and  that  it  would 
not  have  been  a  violation  of  any  vested 
right  in  appellant,  growing  out  of  the 
previous  ordinance.  The  right  of  the 
board  of  supervisors  to  control  Mellen 
street,  after  it  had  been  severed  from 
the  county  of  Elizabeth  City  and  had  be- 
come a  part  of  the  territory  within  the 
limits  of  the  town  of  Phoebus,  ceased, 
and  the  control  of  Mellen  street  'was 
from  that  time  as  absolutely  under  the 
control  of  the  town  authorities  of 
Phoebus  as  if  the  town  had  been  in- 
corporated before  the  charter  of  ap- 
pellant was  granted."     See,  in  accord. 
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Richmond,  etc.,  R.  Co.  v.  Richmond, 
26  Gratt.  83;  96  U.  S.  521,  24  L.  Ed. 
734;  Norfolk  R.,  etc.,  Co.  v.  Corletto, 
100  Va,  355,  41  S.  E.  740.  See  also,  the 
title  MUNICIPAL  CORPORATIONS, 
pp.  182,  189.  See  post,  "Power  of  City 
to  Restrict,  Regulate,  or  Revoke  Fran- 
chise," IX,  C,  3. 

D.  GRANT  OF  RIGHT  TO  USE  OR 
OBSTRUCT  STREETS  AND 
HIGHWAYS. 

1.  Power  of  County  Authoflties  to  Au- 

thorize Obstructions. 

Obstructions.  —  Supervisors  have  no 
power  to  consent  to  the  obstruction  of 
a  public  road.  Watts  v.  Southern  Bell 
Tel.,  etc.,  Co.,  100  Va.  45,  40  S.  E. 
107. 

Gates. — The  defendant  was  presented 
by  the  grand  jury  for  erecting  gates 
on  the  King's  highway.  He  pleaded 
a  license  from  the  county  court.  Held, 
the  plea  was  good.  King  v.  Harrison, 
Jeff.  50. 

The  authority  of  the  county  courts 
to  allow  gates  to  be  erected  on  a  pub- 
lic road,  to  save  fencing  to  the  owners 
of  lands  through  which  the  road  passes, 
applies  to  cases  of  roads  already  es- 
tablished; the  courts  have  no  authority 
to  order  gates  to  be  erected  on  a  road 
ordered  to  be  opened,  to  save  the 
county  the  expense  of  making  com- 
pensation to  the  owners  for  the  addi- 
tional fencing  which  such  new  road 
will  render  necessary.  Carpenter  v. 
Sims,  3  Leigh  675. 

2.  Power  of  Municipality  to  Authorize 

Use  or  Obstruction  of  Streets, 
a.  Generally. 

A  city,  in  the  absence  of  legislative 
authority,  has  no  power  to  authorize 
its  streets  to  be  obstructed  by  the  erec- 
tion of  structures  therein  which  un- 
necessarily impede  or  incommode  the 
public  in  the  lawful  use  of  the  streets. 
Richmond  v.  Smith,  101  Va.  161,  43 
S.  E.  345. 

In  the  absence  of  legislative  author- 
ity empowering  it  to  do  so,  a  city  or 
other  municipal  authority  can  not  au- 


thorize, by  ordinance  or  otherwise,  a 
private  person  or  corporation  to  ap- 
propriate a  street,  or  any  part  of  it, 
so  as  to  exclude  the  general  public  from 
its  free  and  unobstructed  use;  and  this 
principle  applies  to  railroad  as  well  as 
to  other  corporations.  Arbenz  v. 
Wheeling,  etc.,  R.  Co.,  33  W.  Va,  1, 
10  S.  E.  14.  15. 

Generally  speaking,  a  municipal  cor- 
poration has  no  power  to  cede  away 
the  rights  of  the  public  to  its  streets. 
Hicks  V.  Chesapeake,  etc.,  R.  Co.,  102 
Va.  197,  200,  45  S.  E.   888. 

A  municipal  corporation  can  not  by 
express  act  give  up  or  sell  a  part  or 
all  of  a  street  without  statutory  au- 
thority. Roper  V,  McWhorter,  77  Va. 
214;  Foley  v.  County  Court,  54  W.  Va. 
16,   30,   46   S.    E.    246. 

The  fundamental  idea  of  a  street  is 
not  only  that  it  is  public,  but  public  for 
all  purposes  of  free  and  unobstructed 
passage,  which  is  its  chief  and  primary 
use.  Norfolk  v.  Chamberlaine,  29 
Gratt.  534,  539. 

b.    For  Particular  Purposes. 

Steps  Projecting  in  Street— The  com- 
mon and  select  councils  of  the  city  of 
Norfolk  having  granted  leave  to  C, 
who  was  then  erecting  a  building  on  a 
lot  owned  by  him,  to  extend  the  steps 
of  said  building  out  upon  the  public 
street,  afterwards  ordered  the  removal 
of  said  steps.  Upon  a  bill  filed  by  C. 
to  enjoin  such  removal,  it  was  held^ 
that  the  common  and  select  councils 
had  no  authority  to  grant  the  permis- 
sion to  C.  to  occupy  any  portion  of 
the  public  highway.  Norfolk  v,  Cham- 
berlaine, 29  Gratt.  534. 

Water  and  Gas  Pipes.— See  the  title 
MUNICIPAL  CORPORATIONS,  vol. 
10,  pp.  182,  189. 

Electric  Light  Companies. — See  the 
title  MUNICIPAL  CORPORATIONS, 
vol.   10,  pp.  182,  189. 

Telegraphs  and  Telephones.  —  See 
post,  "Telegraph  and  Telephone  Lines,"^ 
IX,  D. 

Steam  Railroads.— See  post,  "Steam 
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Railroads,"  IX,  A.  See  also,  the  title 
MUNICIPAL  CORPORATIONS,  vol. 
10,  p.  182,  et  seq. 

Street    Railways.— See    post,    "Street 
Railways,"   IX,  C.     See  also,  the  title 
MUNICIPAL  CORPORATIONS,  vol. 
10,  p.  182,  et  seq. 
c.  Temporary  Obstructions. 

Building  Materials,  Appliances  for 
Unloading  Goods,  etc. — ^The  general 
rule  that  a  municipal  corporation  has 
no  authority  to  authorize  the  placing 
of  obstructions  within  or  upon  its 
streets,  is  subject  to  a  class  of  ex- 
ceptions which  result  from  the  neces- 
sities of  trade  or  business;  such  as 
placing  building  materials  in  the  street 
for  immediate  use  in  the  erection  of  a 
building;  or  a  merchant  placing  goods 
in  the  street  to  be  removed  to  his 
store;  or  a  coach  or  omnibus  stopping 
in  a  street  to  take  up  or  set  down  pas- 
sengers; and  in  many  other  ways;  but 
even  such  privileges  as  these,  born  of 
necessity,  must  be  exercised  without 
unreasonable  or  unnecessary  delay  in 
removing  such  temporary  obstruction, 
a  reasonable  time  in  which  to  remove 
such  temporary  obstructions  being  such 
time  as  is  required  in  the  ordinary 
course  of  business  for  their  removal. 
Richmond  v.  Smith,  101  Va.  161,  166, 
43  S.  E.  345. 

A  municipal  corporation  may  permit 
persons  erecting  buildings  on  its  streets 
to  use  a  portion  of  the  streets  and 
sidewalks  for  the  deposit  of  building 
materials  and  appliances,  and,  where 
such  obstructions  are  open  and  ob- 
vious, travelers  and  pedestrians  pass- 
ing along  such  streets,  at  the  point  thus 
obstructed,  are  required  to  use  greater 
care  to  avoid  accident  than  would 
otherwise  be  necessary.  Richmond  v. 
Leaker,  99  Va.  1,  37  S.  E.  348. 

In  cases  of  temporary  necessity  a 
municipality  may  allow  obstructions  on 
the  public  sidewalks  or  streets,  but  the 
traveling  public  should  be  warned  of 
and  protected  against  the  same  in  some 
proper  manner.  Arthur  v.  Charleston, 
51  W.  Va.  132,  41  S.  E.  171. 


A  city  ordinance  which  imposes  a 
fine  upon  any  person  who  shall  place 
any  portico,  porch,  door,  window,  step, 
fence,  or  other  projection  which  shall 
project  into  any  street  of  the  city,  or 
who  shall  continue  such  an  obstruction 
after  notice  to  remove  it,  is  aimed  at 
permanent  obstructions,  and  does  not 
apply  to  temporarily  putting  a  skid 
across  a  sidewalk  to  unload  goods  from 
a  wagon  in  the  street  into  a  merchant's 
storeroom.  Such  ordinance  is  to  be 
interpreted  according  to  the  rule  of 
ejusdem  generis  and  the  general  rule 
of  strict  construction  applicable  to 
penal  statutes  and  ordinances.  Gates 
V.  Richmond,  103  Va.  702,  49  S.  E. 
965. 

3.  Right  of  Circuit  Court  to  Authorize 
Obstruction. 
Carnival  Association.  —  The  circuit 
court  of  the  city  of  Richmond  has  no 
power  to  grant  a  charter  to  a  corpora- 
tion authorizing  it  to  obstruct  a  public 
highway,  and  the  charter  granted  to 
the  Richmond  Carnival  Association 
does  not  purport  to  confer  such  power. 
Richmond  v.  Smith,  101  Va.  161,  43 
S.   E.  345. 

E.    CONSTRUCTIVE   NOTICE   OF 
STREET  LIMITS. 

Sections  8  and  9  of  an  act  of  the 
general  assembly  of  Virginia,  passed 
January  14,  1846,  incorporating  the 
town  of  Weston,  are  as  follows:  "8. 
Be  it  further  enacted,  that  all  streets, 
cross  streets,  and  alleys,  which  are  al- 
ready laid  off  and  opened,  or  which 
may  at  any  time  be  located,  surveyed 
and  opened  in  said  town,  shall  be  and 
they  are  hereby  established  as  public 
streets  and  alleys  of  the  said  town. 
9.  That  the  said  trustee  shall,  within 
six  months  after  the  passage  of  this 
act,  open  all  the  public  streets  and 
alleys  of  said  town;  shall  make  or 
cause  to  be  made  a  survey  and  correct 
plan  or  plat  of  said  town,  showing  dis- 
tinctly each  lot,  street  and  alley,  and 
the  size  and  width  thereof,  numbering 
anew  all  lots,  and  showing  the  former 
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as  well  as  the  new  numbers  of  all  lots 
which  have  been  numbered  heretofore, 
with  such  remarks  and  explanations 
thereon  as  they  may  deem  necessary 
and  proper;  which  plan  or  plat  so  made 
out,  and  under  the  hands  and  seals  of 
any  four  of  said  trustees,  shall  be  lodged 
in  the  clerk's  office  of  the  county  court 
of  Lewis  county,  there  to  be  recorded 
and  kept;  and  the  said  plan  and  survey 
so  duly  made,  signed,  sealed  and  re- 
corded, shall,  in  all  future  suits  and 
contests  concerning  the  boundaries  of 
the  lots,  streets  and  alleys  of  the  said 
town,  be  deemed,  held,  and  taken  as 
full  and  conclusive  evidence  between 
the  parties;  provided,  that  infants 
femes  covert,  persons  non  compos 
mentis,  or  out  of  the  commonwealth, 
shall  have  six  months  after  such  dis- 
ability shall  be  removed;  within  which 
time  they  may  contest  such  plan  and 
survey  so  made  and  recorded."  Held, 
that  all  real  estate  owners  in  the  town 
were  bound  to  take  notice  of  said  act 
incorporating  said  town  as  well  as  of 
the  acts  of  the  trustees  required  by  said 
act  to  be  performed  thereunder,  in  ref- 
erence to  the  plan  and  survey  of  said 
town  so  to  be  made,  signed,  sealed  and 
recorded.  McClellan  v,  Weston,  49  W. 
Va.  669,  39  S.  E.  670. 

Such  plan  and  survey  when  duly  re- 
corded was  full  and  complete  notice  to 
all  abutting  real  estate  owners  on  the 
streets  and  alleys  of  said  town  of  the 
claims  of  the  town  as  to  the  location 
of  the  lines  of  such  streets  and  alleys. 
McClellan  v.  Weston,  49  W.  Va.  669, 
39  S.  E.  670. 

Persons  in  possession  of  any  por- 
tions of  such  streets  and  alleys  so  laid 
out  by  having  the  same  enclosed  and 
so  continued  in  possession  after  the 
making  and  recording  of  such  plan  and 
survey  held  such  possession  subject  to 
the  demands  of  the  town  whenever  it 
should  see  proper  to  open  such  streets 
or  alleys  to  their  full  width  for  the 
public  use.  McClellan  v.  Weston,  49 
W.  Va.  669,  39  S.  E.  670. 


P.  REMEDY  AGAINST  EN- 
CROACHMENT, OBSTRUC 
TION  OR  NUISANCE. 

1.  Proceedings  before  Mayor  or  Jus- 

tice. 
See    the    title    MUNICIPAL    COR- 
PORATIONS, vol.  10,  p.  245. 

2.  Abatement. 

a.  Summary  Abatement — Equitable  Re- 
Uef. 

The  authorities  of  the  town  of  M. 
gave  notice  to  the  corporation  of  C, 
that  they  would  remove  three  brick 
tenements  held  by  C,  which  the  au- 
thorities of  the  town  claim  encroach 
on  a  street  of  the  town  of  M.  The 
corporation  of  C,  and  those  under 
whom  they  claim,  have  been  in  pos- 
session of  the  houses  for  more  than 
twenty  years,  and  have  had  title  to  the 
land  much  longer.  The  authorities 
claim  that  the  ground  was  dedicated 
as  a  street  by  a  previous  owner,  under 
whom  C.  claims;  and  this  C.  contro- 
verts. Held,  equity  will  enjoin  the  au- 
thorities of  the  town  of  M.  from  re- 
moving the  houses  until  the  rights  of 
the  parties  are  ascertained.  Manches- 
ter Cotton  Mills  V.  Manchester,  25 
Gratt.  825. 

The  evidence  in  the  cause  leaving  the 
rights  of  the  parties  in  doubt,  equity 
can  not  settle  them,  involving,  as  they 
do,  the  title  and  boundaries  of  land; 
but  will  enjoin  the  removal  of  the 
houses  until  the  question  of  right  can 
be  settled  by  a  trial  at  law.  Manches- 
ter Cotton  Mills  V.  Manchester,  25 
Gratt.  825. 

Such  relief  in  equity  will  be  more 
readily  afforded  against  corporations 
than  against  private  individuals.  For 
the  principles  on  which  it  will  be  ad- 
ministered, see  the  opinion  of  Staples, 
J.  Manchester  Cotton  Mills  v.  Man- 
chester, 25  Gratt  825. 

A  provision  in  the  charter  of  M.  pro* 
hibits  the  interference  with  the  author- 
ities by  injunction,  unless  they  are 
transcending  their  powers.  If  the  lot 
in  controversy  be  the  property  of  C, 
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the  authorities  of  M.  would  transcend 
their  powers  in  removing  the  houses; 
and  the  injunction  is  not  forbidden  by 
the  charter.  Manchester  Cotton  Mills 
V.  Manchester,  25  Gratt.  825. 

The  tendency  of  such  bodies  to  act, 
oftentimes,  in  an  arbitrary  manner,  and 
the  inability  of  private  persons  to  con- 
tend with  them,  it  is  said,  raises  an 
equity  for  the  prompt  interference  of 
the  court  whenever  there  is  the  slight- 
-est  excess  of  powers.  The  general 
spirit  of  the  latter  cases  is,  therefore, 
to  favor  a  relaxation  rather  than  a 
strict  application  of  the  rule  which  de- 
nies the  right  to  resort  to  equity  when 
there  is  a  remedy  at  law.  Accordingly, 
there  are  numerous  decisions  by  which 
municipal  corporations  have  been  re- 
strained from  encroaching  upon  the 
property  of  private  citizens  under  the 
pretense  of  removing  obstructions  from 
the  public  streets.  This  jurisdiction 
proceeds  upon  the  idea  of  quieting  the 
title  and  possession,  and  also  upon  the 
ground  that  damages  at  law  will  not 
meet  all  the  requisitions  of  the  case. 
Manchester  Cotton  Mills  v.  Manches- 
ter, 25   Gratt.  825,  828. 

*'It  only  remains  to  notice  one 
other  ground  taken  by  the  counsel  for 
the  defendants.  It  is  that  the  plaintiffs 
purchased  with  notice  that  the  build- 
ing encroached  upon  'Summer  street;' 
and  they  have  therefore  no  just  claim 
to  the  interference  of  a  court  of  equity. 
The  plaintiffs  were  not  notified  that 
the  houses  would  be  removed,  but 
merely  that  the  encroachment  existed. 
This  notice  was  given  by  the  commis- 
sioners who  made  the  sale,  to  guard 
against  all  misapprehension,  and  to 
prevent  any  future  controversy  with 
the  purchaser  as  to  the  nature  of  his 
title  and  the  extent  of  his  purchase. 
The  commissioners  undertook  to  sell, 
and  did  sell,  the  interest  of  the  'Man- 
chester Cotton  and  Wool  Manufactur- 
ing Company.*  Whatever  that  interest 
was  the  plaintiffs  acquired  it.  If  the 
former  had  title  to  the  premises,  so 
have  the  latter  by  virtue  of  their  pur- 


chase. Notice  of  the  supposed  en- 
croachment could  not  diminish  or  in 
any  manner  affect  this  title."  Staples, 
J.,  delivering  the  opinion  in  Manchester 
Cotton  Mills  V.  Manchester,  25  Gratt. 
825,  836,  837.  See  also,  the  title  NUI- 
SANCES, vol.  10,  p.  528,  et  seq.  See 
ante,  "Enjoining  Opening  of  Street  or 
Highway,"  III,  C. 

b.  Actions  for  Abatement. 

See  also,  the  title  NUISANCES,  vol. 
10,  p.  525,  et  seq. 

(1)    Parties— Who   May   Defend    Pro- 
ceeding. 

In  a  proceeding,  under  §  29  of  chapter 
194  of  the  acts  of  1872-73,  to  remove 
gates  erected  across  a  public  road,  the 
supreme  court  will  not  reverse  an 
order  of  the  county  court,  directing 
the  removal  of  such  gates  upon  the 
application  of  a  person  who  appeared 
in  the  county  court  and  objected  to  the 
proceeding,  unless  the  record  affirma- 
tively shows  that  such  person  is  the 
owner  or  tenant  of  the  lands  on  which 
said  gates  are  erected,  or  that  he  is 
otherwise  prejudiced  by  the  removal  of 
such  gates.  Miller  v.  Rose,  21  W.  Va. 
291. 

If  the  proceeding  under  the  statute 
above  cited  had  been  for  the  erection 
of  gates  across  a  public  road,  the  su- 
preme court  would  presume  that  they 
were  affected  prejudicially  by  an  order 
of  the  court  establishing  the  gates,  be- 
cause every  person  is  entitled  to  the 
free  and  unobstructed  use  of  the  pub- 
lic roads,  and  therefore  injuriously  af- 
fected by  the  erection  of  gates  or  other 
obstructions  across  the  same.  Miller  v. 
Rose,  21  W.  Va.  291,  293. 

(3)   Defenses, 
(a)  Estoppel. 

The  doctrine  of  estoppel  can  not  be 
invoked  to  defeat  the  rights  of  the 
state  or  of  a  municipal  corporation  in 
a  public  street  or  highway  any  more 
than  can  the  statute  of  limitations. 
Ralston  v.  Weston,  46  W.  Va.  544,  33 
S.  E.  326,  330;  Roper  v.  McWhorter, 
77  Va.  214,  222. 
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Thus  where  the  common  and  select 
councils  of  the  city  of  Norfolk  had  at- 
tempted to  authorize  an  individual  to 
extend  the  steps  of  his  building  out 
upon  the  public  street  or  sidewalk,  it 
was  held,  that,  in  as  much  as  the  origi- 
nal permission  to  place  the  steps  of 
the  building  on  the  public  street  was 
beyond  the  powers  of  the  municipal 
authorities,  the  city  was  not  estopped  to 
order  their  removal.  Norfolk  v.  Cham- 
berlaJne,  29  Gratt.  534. 

(b)  Partial  or  Unjust  Discrimination. 

The  order  for  the  removal  of  the 
steps  of  this  building  from  the  public 
street  was  not  void  as  being  a  partial 
and  unjust  discrimination  against  the 
owner  of  the  building.  Norfolk  v. 
Chamberlaine,  29  Gratt.  534. 

(c)  Adverse  Possession. 

Title  to  a  public  street  or  highway, 
or  to  other  public  property,  such  as  a 
courthouse  square,  can  not  be  acquired 
by  adverse  possession.  Foley  v.  County 
Court,  54  W.  Va.  16,  26,  46  S.  E,  246. 

Even  where  there  is  a  statute  provid- 
ing that  statutes  of  limitations  shall  ap- 
ply to  the  state,  except  when  otherwise 
expressly  provided,  it  is  not  to  be  con- 
strued to  mean  that  title  to  property 
held  for  public  purposes,  such  as 
streets,  highways,  public  squares,  etc., 
can  be  acquired  by  adverse  possession, 
but  as  applying  only  to  property  held 
by  the  state  as  an  individual  proprietor. 
Foley  V.  County  Court,  64  W.  Va.  16, 
26,  46  S.  E.  246. 

Possession  and  enclosure  of  a  public 
hi«?hway  is  not  hostile  to  the  public  so 
long  as  the  easement  is  not  needed  for 
public  use.  The  reason  is,  that  as  the 
abutting  owner  holds  title  to  the  middle 
of  the  street,  he  is  entitled  to  make  any 
use  thereof  he  may  see  fit  so  long  as 
he  does  not  interfere  with  the  public 
easement.  It  will  be  presumed  that 
such  possession  is  in  subordination  to 
the  rights  of  the  public  until  there  is  a 
plain  and  positive  disclaimer  of  the 
public  rights,  the  assertion  of  adverse 
title,   and    notice   to    the    proper   legal 


authorities.  Clifton  v.  Weston,  54  W. 
Va.  250,  252,  46  S.  E.  360.  Sec  also, 
Flynn  v.  Lee,  31  W.  Va.  487,  7  S.  E. 
430;  Hudson  v.  Putney,  14  W.  Va.  561; 
Clarke  v.  McClure,  10  Gratt  305; 
Jarvis  v.  Grafton,  44  W.  Va.  453,  30  S. 
E.  178;  Taylor  v.  Philipi,  35  W.  Va. 
554,  14  S.  E.  130. 

There  is  still  another  reason  why  the 
rights  of  the  state  or  city  in  public 
streets  or  highways  can  not  be  barred 
by  adverse  possession  and  that  is  that 
such  right  does  not  extend  to  the 
ownership  of  the  fee,  but  only  to  an 
easement  of  passage  or  other  use  of 
land  for  a  street  or  highway,  and  the 
statute  of  limitations  never  applies  to 
an  easement.  Concurring  opinion  of 
Brannon,  J.  Weston  v.  Ralston,  48  W- 
Va.  170,  36  S.  E.  446,  451. 

The  streets  of  the  city  of  Manchester 
having  been  dedicated  to  the  public  by 
Vv^illiam  Byrd,  when  he  laid  off  the 
town,  and  this  dedication  having  been 
accepted  by  the  act  of  the  house  of 
burgesses  in  November,  1769,  the  streets 
are  public  highways,  and  any  occupa- 
tion of  a  street,  or  a  part  of  a  street, 
by  the  owner  of  an  adjoining  lot,  how- 
ever long  continued,  can  not  give  such 
occupant  a  right  to  hold  it,  or  bar  the 
right  of  the  public  to  the  use  of  the 
street  to  its  full  width  and  extent 
Taylor  v.  Com.,  29  Gratt.  780.  See 
also,  the  title  MUNICIPAL  CORPO- 
RATIONS, vol.  10,  pp.  250.  253,  where 
the  question  of  the  admissibility  of  a 
plea  of  the  statute  of  limitations  in 
such  cases  is  discussed  at  length. 

(3)  Evidence. 
Presumption  and  Burden  of  Proof. — 

Where  it  appears  from  a  plat,  and  other 
evidence,  that  a  street  in  a  city  has  for 
more  than  forty  years  been  used  and 
occupied  as  a  public  street,  and  the 
deeds  of  property  holders  thereon,  in 
their  descriptions  of  their  property,  call 
for  the  street  by  name,  and  the  plat 
shows  that  it  was  sixty-six  feet  wide  at 
every  point,  except  where  a  property 
holder    has    a     building,    where   it    is 
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twenty-one  inches  less  than  sixty-six 
feet  wide,  and  the  house  on  the  street 
twenty-one  inches  was  built  several 
years  after  the  plat  was  made,  it  will 
be  presumed  the  street  was  dedicated 
to  public  use,  and  that  it  was  of  the 
width  of  sixty-six  feet  at  the  place 
where  the  house  was  so  built.  Wheel- 
ing V,  Campbell,  12  W.  Va.  36. 

Possession  as  Evidence  of  Owner- 
ship.— Actual  possession  of  land  is 
prima  facie  evidence  of  ownership  in 
fee,  and  such  owner  is  prima  facie  en- 
titled to  such  possession.  A  municipal 
corporation  can  not,  by  its  mere  dec- 
laration that  a  dwelling  house  is  a  nui- 
sance, subject  it  to  removal.  Teass  v. 
St.  Albans,  38  W.  Va.  1,  17  S.  E.  400. 

<4)  Damages — Right  of  Abutter  to  Re- 
cover. 

Municipal  corporations  have  no  au- 
thority to  authorize  the  obstruction  of 
their  streets  by  the  erection  of  steps, 
porches,  or  other  projections  by  in- 
dividuals, and  can  not  be  held  liable  in 
damages  to  individuals  when  they  cause 
the  removal  of  such  obstructions  from 
the  streets.  The  fact  that  the  city  au- 
thorized the  erection  of  these  obstruc- 
tions in  the  first  instance  is  immaterial, 
such  purported  authorization  being 
ultra  vires  and  void  whether  in  the 
form  of  a  contract  or  license.  The  in- 
dividual must  be  presumed  to  have 
known  of  the  city's  want  of  authority 
to  authorize  the  obstruction,  and  to 
have  placed  it  in  the  streets  at  his  own 
risk  and  subject  to  whatever  damages 
might  follow  the  action  of  the  city  au- 
thorities in  removing  it  whenever  they 
should  see  fit  to  do  so.  Norfolk  v. 
Chamberlaine,   29   Gratt.   534. 

There  may  arise  cases  of  peculiar 
hardship,  where,  through  the  negli- 
gence or  mistake  of  the  public  officers, 
valuable  permanent  improvements, 
under  a  bona  fide  claim  of  right,  may 
be  erected  by  the  abutting  owner,  in- 
vading and  destroying,  without  wrong- 
ful intent,  the  public  easement  in  a 
portion   of  the  adjacent   street     Such 


mistakes  are  often  occasioned  by  differ- 
ent surveyors,  with  different  instru- 
ments. Such  invasion  is  sometimes 
slight  in  comparison  with  the  improve- 
ments made,  and  at  other  times  it  is 
as  much  more  serious,  not  only  destroy- 
ing the  public  easement,  but  interfer- 
ing with  the  regularity  and  symmetry 
of  the  street.  To  abate  such  structures 
as  an  ordinary  nuisance  would  be  a 
tyrannical  act  of  governmental  power, 
which  finds  no  lodgment  in  the  breasts 
of  a  free  and  just  people.  The  mistake 
having  been  mutual,  or  occasioned  by 
the  negligence  of  the  public,  and  the 
property  owner  being  free  from  evil  in- 
tent, the  loss  should  fall  on  the  people,  as 
most  able  to  bear  it,  rather  than  on  the 
individual,  who  may  be  rendered  bank- 
rupt if  he  must  endure  it.  Such  cases 
are  provided  for  in  §  9,  art.  3,  of  the 
constitution,  in  these  words:  "Private 
property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensa- 
tion." Ralston  v.  Weston,  46  W.  Va, 
544,  33  S.  E.  326. 

Such  exception  docs  not  apply  to  one 
who  knowingly  invades  a  highway.  He 
must  bear  the  loss  occasioned  thereby, 
and  not  the  public.  Ralston  v.  Weston, 
46  W.  Va.  544,  33  S.  E.  326. 

3.  Recovery  of  Statutory  Penalty. 

An  act  of  assembly  provided  that  any 
one  found  guilty  of  felling  a  tree  on  a 
public  highway  and  permitting  it  to  re- 
main forty-eight  hours  would  be  sub- 
ject to  a  penalty  of  ten  pounds,  one- 
half  to  be  to  the  informer,  and  the 
other  to  the  use  of  the  county,  recover- 
able with  costs,  on  warrant,  petition 
or  action,  as  the  case  might  be.  Held, 
that  an  information  qui  tam  would  not 
lie  to  recover  the  penalty  under  this  act. 
Hendrick  v.  Andrick,  1  Va.  Cas.  267. 

4.  Injunction. 

See  also,  the  title  NUISANCES,  vol. 
10,  p.  534. 

In  a  case  plainly  calling  for  it,  a 
mandatory  injunction  will  be  awarded 
to  compel  a  nuisancer  to  remove  ob- 
structions from  a  public  highway.    Clif- 
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ton  V,  Weston,  54  W.  Va.  250,  46  S.  E. 
360. 

The  supreme  court  of  appeals  having 
determined  that  a  certain  strip  of  land, 
adjacent  to  a  property  owner's  lot,  was 
part  of  a  public  highway,  and  subject 
to  the  public  easement  therein,  and  di- 
rected a  mandatory  injunction,  to  place 
the  public  in  possession  of  such  ease- 
ment, to  be  awarded  by  the  circuit 
court,  and  such  court  refusing  to  award 
the  same,  and  such  property  owner,  in 
total  disregard  and  in  contempt  of  such 
adjudication,  proceeding  to  purchase 
othier  pretended  titles  to  such  strip  of 
land,  for  the  purpose  of  beclouding  the 
public  easement  therein  and  further  lit- 
igating the  same,  a  court  of  equity  will 
cancel  such  deeds  in  so  far  as  they 
operate  as  a  cloud  upon  the  public 
easement,  and  will  perpetually  enjoin 
the  further  litigation  of  the  public's 
right,  as  an  effort  to  maintain  and  con- 
tinue in  force  a  public  nuisance  in  dero- 
gation of  the  sovereignty  of  the  people 
of  the  state.  Weston  v.  Ralston,  8  W. 
Va.  170,  36  S.  E.  446. 

Right  of  Individual  to  Enjoin. — See 
also,  the  title  NUISANCES,  vol.  10, 
pp.  525,  534. 

Obstruction  of  a  public  street  by  an 
individual  is  a  public  nuisance  and  an 
indictable  offense,  and  an  injunction 
may  be  maintained  to  stop  or  abate  it, 
not  only  by  the  county  or  municipality, 
but  by  an  individual  whose  lot  abuts 
on  the  street,  and  who  is  materially  in- 
jured by  such  obstruction.  Pence  v, 
Bryant,  54  W.  Va.  263,  46  S.  E.  275. 

But  a  private  individual  who  is  in- 
jured by  the  obstruction  of  a  public 
road,  can  not,  by  a  suit  brought  on  be- 
half of  himself  and  all  others  who  are 
similarly  situated,  who  may  come  into 
the  suit  and  contribute  to  its  costs,  en- 
join such  obstruction  as  a  public  nui- 
sance. Wees  V.  Coal  &  Iron  R.  Co., 
64  W.  Va.  421,  46  S.  E.  166. 

Same — Special  Injury. — The  obstruc- 
tion of  a  highway  which  is  the  approach 
to  a  toll  bridge  must  necessarily  injure 
most  severely  the  value  of  the  bridge 


as  a  toll  bridge,  and  the  owner  of  the 
bridge  sustains  a  peculiar  injury  thereby 
which  can  not  be  compensated  by  a 
common-law  suit.  Keystone  Bridge 
Co.  V,   Summers,   13   W.  Va.   476,   485. 

One  owning  a  lot  abutting  on  a  street 
may  maintain  an  injunction  against  a 
person  obstructing  it  by  the  erection 
of  a  permanent  building  upon  it,  if  it 
injures  the  lot.  Pence  v.  Bryant,  54 
W.  Va.  263,  46  S.  E.  275. 

Same— Public  Benefit  Considered. — 
When  the  alleged  nuisance  is  of  a  pub- 
lic character  the  court  will  consider  the 
injuries  which  may  result  to  the  pub- 
lic by  granting  the  injunction,  as  well 
as  the  injuries  to  be  sustained  by  the 
plaintiff  in  refusing  it,  and  when  the 
public  benefit  derived  from  the  thing 
complained  of  outweighs  the  private 
inconvenience,  an  injunction  will  not 
be  granted.  Wees  x/.  Coal  &  Iron  R. 
Co.,  54  W.  Va.  421,  46  S.   E.  166. 

6.  Indictment. 
a.  When  Lies. 

Public  roads  and  highways  are  com- 
mon property  of  all  the  people,  and  for 
their  obstruction  the  statute  gives  a 
remedy  by  indictment.  Wees  v.  Coal 
&  Iron  R.  Co.,  64  W.  Va,  421,  46  S.  E. 
166. 

For  What  Obstructions.— An  indict- 
ment lies  against  a  person  for  making 
a  fence  across  a  public  road.  Justice 
V,  Com.,  2  Va.  Cas.  17l! 

Any  unauthorized  obstruction  of  such 
highway,  is  an  indictable  nuisance. 
And  when  a  municipality  has  control 
of  its  streets,  it  may  proceed  in  its 
corporate  name  to  prevent  or  remove 
obstructions  therein  by  judicial  pro- 
ceedings. Yates  V.  Warrenton,  84  Va. 
337,  4  S.  E.  818. 

Where  Road  Not  Actually  Opened. — 
Under  §  1,  ch.  26,  of  the  Criminal  Pro- 
cedure, a  "road,"  which  has  merely 
been  ordered  to  be  opened,  but  has 
never  been  actually  opened,  is  not  a 
road,  such  as  that  section  prescribes  a 
penalty  for  obstructing.  Resisting  the 
execution  of  the  court's  order  to  ope» 
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such  "road,"  is  not  an  offense  under 
that  section,  but  is  a  contempt  of  the 
court.     Bailey  v.  Com.,  78  Va.  19. 

Not  Lie  for  Obstruction  of  Private 
Road. — To  sustain  an  indictment  for 
obstructing  a  public  road,  it  must  be 
shown  that  the  ro^d  is  a  public  one, 
not  merely  a  private  road.  Mere  user 
alone  without  its  establishment  or  rec- 
ognition by  order  of  the  county  court, 
or  work  done  upon  by  the  surveyor  of 
roads,  will  not  make  it  a  public  road. 
State  v.  Dry  Fork  R.  Co.,  50  W.  Va. 
235,  40  S.  E.  447;  State  v.  Chesapeake, 
etc.,  R.  Co.,  24  W.  Va.  809,  811. 
b.  Style  of  Suit. 

Although  under  its  charter  the  con- 
trol or  superintendence  of  its  streets 
and  highways  be  conceded  to  the  mu- 
nicipal authorities,  all  prosecutions  for 
obstructing,  etc.,  are  conducted  in  the 
name  of  the  commonwealth.  Warwick 
V,  Mayo,  15  Gratt  528. 
c  ForuHL 

If  the  obstruction  is  permitted  to 
continue  for  so  many  days  as  will  raise 
the  penalty  to  the  sum  of  five  dollars, 
the  superior  court  of  law  has  jurisdic- 
tion to  try  the  indictment.  Justice  v. 
Com.,  2  Va.  Cas.  171. 
d.  Sufficiency. 

In  Criminal  Procedure,  ch.  26,  §  1, 
an  essential  of  the  offense  therein  de- 
scribed is  the  scienter.  Failure  of  the 
indictment  to  aver  the  scienter  is  fatal. 
Bailey  v.  Com.,  78  Va.  19. 

It  is  not  necessary,  in  an  indictment 
against  a  railroad  company  for  ob- 
structing a  public  road,  to  aver  that  it 
had  no  license  to  occupy  or  cross  the 
road.  State  v.  Dry  Fork  R.  Co.,  50 
W.  Va.   235,  40  S.  E.   447. 

An  indictment  under  the  statute  of 
1834-35,  ch.  77,  §  20,  against  the  owner 
and  tenant  of  land  through  which  a 
public  road  passes,  for  building  a  fence 
across  a  portion  of  the  road,  and  con- 
tinuing the  fence  so  built  across  said 
road  for  three  days,  held,  sufficient  on 
demurrer.  M'Clintic  v.  Com.,  1  Rob. 
727. 


e.  Matters  of  Defense. 

Where  judgment  is  rendered  for  a 
city  in  street  condemnation  proceed- 
ings, the  landowner  can  not,  in  a  pros- 
ecution for  obstructing  the  street,  de- 
fend on  the  ground  that  the  proceed- 
ing was  illegal.  Foster  v.  Manchester, 
89  Va.  92,  15  S.  E.  497. 

Defenses  allowed  by  the  Code,  §§ 
1074,  1075,  must  be  made,  if  made  at 
all,  in  the  condemnation  proceedings. 
Foster  v.  Manchester,  89  Va.  92,  15  S. 
E.  497. 

Statute  of  Limitations. — An  indict- 
ment for  obstruction  of  a  public  road 
will  not  be  barred  by  limitation,  though 
such  obstruction  began  more  than  a 
year  before  the  indictment,  provided  it 
was  continued  within  such  year,  as 
every  day's  continuance  of  it  is  a  new 
offense.  State  v.  Dry  Fork  R.  Co.,  50 
W.  Va.  235,  40  S.  E.  447. 

f .  Continuance  Pending  Injunction  Suit. 
The  defendants  in  an  indictment  for  a 

nuisance  by  obstructing  a  street  were 
the  joint  owners  of  a  house  and  lot  of 
two  acres,  fronting  264  feet  on  Porter 
street,  in  Manchester.  The  house  was 
ancient,  and  had  been  held  by  the  de- 
fendants, and  those  under  whom  they 
claimed,  for  more  than  sixty  years, 
according  to  its  present  enclosures. 
The  city  council  of  Manchester,  hold- 
ing that  the  said  enclosures  were  in 
Porter  street,  directed  that  they  should 
be  removed,  and  the  defendants  ob- 
tained an  injunction  to  prevent  it;  and 
this  suit  was  pending  in  the  same  court 
when  the  indictment  was  called  for 
trial.  The  defendants  moved  that  the 
case  should  be  continued  until  the  in- 
junction suit  was  decided.  Held,  the 
indictment  was  the  appropriate  remedy 
in  such  a  case,  and  the  continuance 
was  properly  refused.  Taylor  v,  Com.» 
29  Gratt.  780. 

g.  Evidence. 

(1)  Burden  of  Proof. 

Where  one  is  indicted  under  §  1,  ch. 
26,  of  the  Criminal  Procedure,  the  onus 
of   proving    that    the    road    alleged   to 
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have  been  obstructed  was,  at  the  time 
of  the  offense,  a  regularly  established 
and  open  road,  rests  on  the  common- 
wealth.    Bailey  v.  Com.,  78  Va.  19. 

(2)  Admissibility. 

Maps — Secondary  Evidence. — Copies 
of  two  maps  attached  to  two  deeds  for 
lots  in  Manchester,  recorded  in  the 
clerk's  office  of  Chesterfield  county, 
one  deed  dated  August  10th,  1816,  and 
the  other  January  3d,  1847,  held  to  be 
admissible  for  the  purpose  of  ascer- 
taining the  scale  and  verifying  the  map 
of  Manchester  certified  by  the  clerk  of 
the  superior  court  of  chancery  for  the 
Richmond  district,  which  had  been  pre- 
viously admitted  as  evidence;  but  for 
this  purpose  only.  Taylor  v.  Com.,  29 
Gratt.  780. 

The  report  of  a  case  in  a  printed 
volume  of  reports  of  decisions  of  the 
court  of  appeals  of  Virginia,  the  origi- 
nal record  of  the  case  having  been  de- 
stroyed, held  admissible  in  evidence  to 
show  that  such  a  map  as  that  men- 
tioned in  the  report,  as  Watkins'  map, 
actually  existed  and  was  in  the  papers 
in  said  cause;  and  thereby  to  lay  a 
foundation  for  the  introduction,  as 
further  evidence  in  the  cause,  of  a 
map  purporting  to  be,  and  certified  as, 
a  map  of  Manchester  by  the  clerk  of 
the  superior  court  of  chancery  of  the 
Richmond  district.  Taylor  v.  Com., 
29  Gratt.  780. 

Proceedings  of  City  Council.— S 
Taylor,  under  whom  the  defendants 
claimed  the  house  and  lot,  was  a  mem- 
ber of  the  council  of  Manchester  in 
1855.  Held,  that  certain  proceedings 
of  the  council  at  that  time,  when  he 
was  present,  in  regard  to  what  is  called 
the  Percival  survey  of  said  town,  were 
admissible  evidence  for  the  purpose  of 
showing  said  S.  Taylor's  connection 
with  said  survey.  Taylor  v.  Com.,  29 
Gratt.  780. 

(3)  Weight  and  Sufficiency. 

That  Way  Was  a  Public  Road.— In  a 
prosecution  for  obstructing  a  public 
road,   proof   of    the   uninterrupted   use 


and  occupation  of  the  road  as  a  pub- 
lic road  for  twenty  years,  is  not  con- 
clusive evidence  of  its  being  a  public 
road,  but  is  presumptive  evidence  only. 
Holleman  v.  Com.,  2  Va.  Cas.  135. 

Instructions. — On  trial  of  such  in- 
dictment, the  court  refused  an  instruc- 
tion asked  by  defendant,  that  the  jury 
must  be  satisfied  from  the  evidence 
that  the  fence  was  built  across  the  road. 
Held,  the  instruction  was  properly  re- 
fused. M'Clintic  V.  Com.,  1  Rob.  727 
h.  Verdict. 

If  the  indictment  charges  that  the  ob- 
struction continued  a  certain  number 
of  days,  and  the  jury  find  the  defendant 
guilty,  without  ascertaining  the  num- 
ber of  days,  the  verdict  is  sufficient, 
and  the  court  may  enter  judgment  for 
the  fine,  according  to  the  number  of 
days  charged  in  the  indictment.  Justice 
V.  Com.,  2  Va.  Cas.  171. 

Verdict  on  such  indictment  finds  the 
defendant  guilty,  and  assesses  his 
amercement  at  five  dollars;  and  judg- 
ment is  rendered  for  the  amencement 
and  costs.  Held,  there  is  no  error  in 
such  proceeding.  M*Clintic  v,  Cohl, 
1  Rob.  727. 
L  New  Trial. 

On  the  trial  of  an  indictment  for 
obstructing  the  public  road,  it  is  no 
reason  for  a  new  trial,  on  the  ground 
of  surprise,  that  the  defendant  was  mis- 
taken as  to  the  point  where  the  ob- 
struction was  charged  to  be  and  so  was 
not  prepared  to  defend  himself.  Whol- 
ford  V,  Com.,  4  Gratt.  553. 

G.  LIABILITY  FOR  IMPROPER 
USE  OF  STREET  OR  HIGH- 
WAY. 

1.  Liability  of  Counties. 

While  plaintiff  was  lawfully  driving 
along  a  public  highway  in  Albemarle 
county,  he  was  run  into  and  injured  by 
a  cart  under  the  control  of  a  state  con- 
vict engaged  in  working  the  public 
roads  of  that  county  under  the  super- 
vision of  a  superintendent  appointed 
under  the  state  law.  In  an  action 
against  the  county  of  Albemarle  to  re- 
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•cover  for  the  injury  sustained,  it  was 
lield,  that  there  could  be  no  recovery, 
for  the  reason,  first,  that  the  county, 
in  the  absence  of  statute,  is  not  liable 
to  an  action  for  the  negligence  of  its 
officers  and  agents;  second,  because  the 
public  highways  belong  to  the  state 
and  not  to  the  county;  and,  third,  the 
relation  of  master  and  servant  did  not 
•exist  as  between  the  county,  on  the 
one  hand,  and  the  superintendent  and 
the  convicts  under  his  control  on  the 
other.  Fry  v.  County  of  Albemarle,  86 
Va.  195,  9  S.  E.  1004,  19  Am.  St.  Rep. 
882. 

2.  Liability  of  Municipalities. 

See  the  title  MUNICIPAL  COR- 
POR.A.TIONS,  vol.  10,  p.  212. 

VI.  Liability  for  Defective  and 
•Unsafe  Streets  and  High- 
ways. 

A.  DUTY  WITH  RESPECT  TO 
SAFETY  OF  STREETS  AND 
HIGHWAYS. 

1.  Duties  and   Liabilities    of   Counties 
and  Quasi  Corporations. 
See  the  title  COUNTIES,  vol.  3,  pp. 

690,  691. 

^.  In  Virginia. 

In  the  case  of  Noble  v.  Richmond, 
31  Gratt.  271,  it  was  held,  that  a  munic- 
ipal corporation  which  has  the  power 
under  its  charter  to  lay  out,  improve, 
light,  and  keep  its  streets  in  order,  is 
liable  in  damages  at  the  suit  of  an  in- 
dividual who  sustains  injuries  by  rea- 
son of  the  neglect  of  said  corporation 
to  keep  its  streets  in  a  proper  and  safe 
condition;  but  it  is  said  to  be  question- 
able whether  this  rule  applies  to  quasi 
corporations  such  as  counties,  town- 
ships, and  New  England  towns,  unless 
they  are  so  declared  to  be  liable  by 
some  statute. 

A  traveler  injured  upon  a  public 
highway,  has,  in  this  state,  no  right  of 
action  against  the  county  authorities 
for  failure  to  maintain  the  highway  in 
safe  condition.  Marshall  v.  Valley  R. 
Co.,  97  Va.  653,  658,  34  S.  E.  465. 
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b.  In  West  Virginia. 

The  only  responsibility  to  an  indi* 
vidual  for  damages  for  the  failure, of  the 
county  court  to  perform  any  duty  is 
the  responsibility  imposed  upon  it  by 
the  53d  section  of  ch.  43,  W.  Va.  Code» 
1887,  p.  331.  That  statute  gives  an 
action  against  the  county  court  to  any 
person  who  sustains  injury  to  his  per- 
son or  property  by  reason  of  a  public 
road  or  brjdge  in  the  county  being  out 
of  repair.  This  statute  does  not  extend 
to  awarding  damages  to  persons  in- 
jured by  the  falling  of  dead  timber 
standing  within  five  feet  of  a  public 
highway.  The  statute  in  force  when  the 
state  of  West  Virginia  was  formed 
provided  that  the  road  surveyor,  in  ad- 
dition to  keeping  the  highways  clear 
and  smooth  of  rocks  and  obstructions, 
well  drained  and  otherwise  in  good 
order,  should  also  keep  them  "secure 
from  the  falling  of  dead  timber  therein.** 
(Va.  Code,  1860,  ch.  52,  §  25,  p.  301.) 
As  amended  by  the  Code  of  West  Vir- 
ginia of  1868,  the  words,  "secure  from 
the  falling  of  dead  timber  therein,** 
were  omitted,  and  the  statute  was  made 
to  read:  "Every  surveyor  of  roads 
shall  superintend  the  county  roads  and 
bridges  in  his  road  precinct,  cause  the 
same  to  be  put  in  good  order  and  repair, 
of  the  proper  width,  well  drained,  and 
to  be  cleared  and  kept  clear  of  rocks, 
falling  timber,  land  slides,  and  other 
obstructions."  As  amended,  this  stat- 
ute does  not  require  the  "removal  of 
dead  timber  standing  near  the  highway, 
but  only  requires  the  removal  of  such 
timber  from  the  highway  after  it  has 
fallen.  Watkins  v.  County  Court,  30 
W.  Va.  657,  5  S.  E.  654. 

A  county  is  not  liable  for  every  ob- 
ject which  renders  a  public  road  unsafe 
and  inconvenient  for  travelers  to  pass 
over  it,  but  only  for  such  as  not  only 
render  the  road  unsafe  and  inconven- 
ient, but  also  defective  or  out  of  re- 
pair; and  the  injury  must  be  attributa- 
ble to  the  defect  or  want  of  repair. 
Phillips  V.  Ritchie  County  Court,  31  W. 
Va.  477,  7  S.  E.  27,  428. 
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X  Duties  and  Liabilities  of  Municipal 

Corporations, 
a.  Duty  to  Keep  Wajrs  Open  and  in  Re- 
pair. 
<1)  Generally. 

It  is  a  general  rule,  that  when  a  city 
or  town  is  given  control  over  its 
streets  and  walks,  and  is  empowered  to 
provide  ways  and  mea;is  of  making 
and  keeping  them  in  repair,  the'law  not 
only  imposes  it  as  a  duty  upon  the  cor- 
poration to  k>ep  its  streets  and  walks 
in  repair,  but,  by  implication,  it  imposes 
a  liability  upon  it  in  the  event  of  its 
failure  to  do  so,  and  makes  it  respond 
in  damages  to  any  one  who,  without 
fault  on  his  part,  is  injured  by  reason 
of  its  negligence  in  such  respect. 
Noble  V.  Richmond,  31  Gratt.  271; 
Roanoke  v,  Harrison,  1  Va.  Dec.  801; 
Orme  v.  Richmond,  79  Va.  86;  Clark  v. 
Richmond,  83  Va.  355,  5  S.  E.  369; 
Gordon  v,  Richmond,  83  Va.  436,  2  S. 
E.  727;  Moore  v,  Richmond,  85  Va.  538, 
8  S.  E.  387;  M'CouU  v.  Manchester,  85 
Va.  579,  8  S.  E.  379;  Terry  v.  Rich- 
mond, 94  Va.  537,  27  S.  E.  429;  Jones 
V,  Williamsburg,  97  Va.  722,  34  S.  E. 
883;  Winchester  v.  Carroll,  99  Va.  727, 
739,  40  S.  E.  37;  Hicks  v.  Chesapeake, 
etc.,  R.  Co.,  102  Va.  197,  45  S.  E.  888; 
Charlottesville  v.  Failes,  103  Va.  53,  48 
S.  E.  511;  Griffin  v.  Williamstown,  6 
W.  Va.  312;  Wilson  v.  Wheeling,  19 
W.  Va.  323;  Curry  v.  Mannington,  23 
W.  Va.  14;  Mendel  v.  Wheeling,  28  W. 
Va.  233,  243;  Chapman  v.  Milton,  31  W. 
Va.  384,  7  S.  E.  22,  24;  Hanley  v.  Hunt- 
ington, 37  W.  Va.  578,  16  S.  E.  807; 
O'Hanlin  v.  Carter  Oil  Co.,  54  W.  Va. 
610,  46  S.  E.  565;  Foley  v.  Huntington, 
51  W.  Va.  396,  41  S.  E.  113. 

Notwithstanding  the  power  to  open, 
lay  out,  and  impj-ove  streets  is  a 
power  to  be  exercised  for  the  public 
benefit,  yet  it  is  also  a  power  from  the 
exercise  of  which  the  city  and  its  in- 
habitants derive  benefits  and  advan- 
tages not  enjoyed  by  the  people  of  the 
state  at  large.  Therefore,  where  a  mu- 
nicipality is  authorized  to  lay  out  and 
improve  streets,  and  at  the  same  time 


authorized  to  raise  funds  by  taxation 
or  assessment  to  improve  and  repair 
the  same,  there  is  imposed  upon  it  a 
duty  to  maintain  and  repair,  and  for 
its  negligence  or  failure  to  perform  its 
duty  the  city  will  be  liable  in  damages 
for  injuries  resulting  to  persons  or 
property  therefrom.  Noble  v.  Rich- 
mond, 31  Gratt.  271. 

All  municipalities  are  so  empowered 
in  Virginia  by  Code,  §  1038.  Hicks  v. 
Chesapeake,  etc.,  R.  Co.,  102  Va.  197, 
45  S.  E.  888. 

It  is  the  duty  of  the  city  to  keep  its 
s-idewalks  in  safe  condition  and  free 
from  defects  and  obstructions  dan- 
gerous to  persons  passing  along  the 
same  with  ordinary  care;  and  it  is  lia- 
ble to  a  person  who  sustains  injury, 
without  fault  on  his  part,  by  reason  of 
its  neglect  so  to  do.  Approved  in 
Gordon  v.  Richmond,  83  Va.  436,  2  S. 
E.  727. 

A  municipal  corporation,  which,  by  its 
charter,  has  the  power  to  lay  out,  im- 
prove, light,  and  keep  its  streets  in 
order,  is  liable  in  damages  at  the  suit  of 
an  individual  who  sustains  injuries  by 
reason  of  the  neglect  of  said  corpora- 
tion to  keep  its  streets  in  a  proper  and 
safe  condition.  Noble  v,  Richmond,  31 
Gratt.  271. 

Whether  under  statutes  or  upon  com- 
mon law  principles,  municipal  corpora- 
tions are  now  very  generally  held  lia- 
ble for  negligence  in  failing  to  keep 
their  streets  in  repair.  Mendel  r. 
Wheeling,  28  W.  Va.  233,  243. 

It  is  the  duty  of  a  municipal  cor- 
poration to  use  due  and  proper  care  to 
see  that  its  sidewalks  are  reasonably 
safe  for  persons  exercising  ordinary 
care  and  prudence.  Charlottesville  r. 
Failes,  103  Va,  53,  48  S.  E.  511. 

The  duty  of  a  municipal  corporation 
to  see  that  its  streets  and  sidewalks 
are  in  a  safe  condition,  and  that  its 
sewers  and  drains  are  kept  in  good 
order,  and  that  its  other  like  munic- 
ipal obligations  are  cared  for,  is  a 
purely  ministerial  and  absolute  cor- 
porate duty,  assumed  in  consideration 
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of  the  privileges  conferred  by  its  char- 
ter, and  the  law  holds  the  municipality 
responsible  for  an  injury  resulting 
from  the  negligent  discharge  of  such 
duty,  or  the  negligent  omission  to  dis- 
charge it,  but  exempts  it  from  liability 
for  the  exercise  of  governmental  or 
discretionary  powers.  Terry  v.  Rich- 
mond, 94  Va.  537,  27  S.  E.  429. 

The  right  to  lay  out  streets  and  to 
regulate  their  use  when  laid  out,  and  to 
suspend  such  regulations  at  pleasure, 
are  governmental  and  discretionary 
powers,  but  when  laid  out,  the  duty  to 
keep  them  in  a  reasonably  safe  condi- 
tion for  travel  is  a  ministerial  and  pos- 
itive duty.  For  their  safe  condition  the 
municipality  is  liable,  but  for  their  un- 
lawful or  improper  use  it  is  not. 
Jones  V,  Williamsburg,  97  Va.  722,  34 
S.  E.  883. 

Where  Corporation  Undertakes  Duty 
Not  Imposed  by  Charter. — If  a  munic- 
ipal corporation  assumes  and  under- 
takes to  exercise  the  right  and  duty  to 
keep  its  streets  and  sidewalks  properly 
and  adequately  lighted,  it  will  be  liable 
for  any  injury  that  may  result  from  the 
negligent  manner  in  which  it  performs 
such  duty,  whether  the  duty  to  light 
the  streets  is  imposed  by  its  charter  or 
not.  Winchester  v.  Carroll,  99  Va.  727, 
739,   40   S.    E.   37. 

Where  Highway  Becomes  Incorpo- 
rated in  City. — When  a  public  road  is 
taken  into  a  city,  town,  or  village  by  its 
charter  of  incorporation,  it  becomes  the 
duty  of  such  city,  town,  or  village  to 
keep  such  road  in  repair,  unless  it  is 
abandoned  as  a  public  road  in  the 
manner  provided  by  law.  Proof  of 
abandonment  devolves  on  the  city, 
town,  or  village.  Hanley  v.  Hunting- 
ton, 37  W.  Va.  578,  16  S.  E.  807. 

Power  to  Impose  Duty  upon  Taxing 
District. — In  the  absence  of  constitu- 
tional restrictions,  the  legislature  may 
impose  upon  a  taxing  district,  such  as 
a  town,  the  duty  of  keeping  in  repair 
the  streets  and  roads  within,  and  re- 
lieve it  from  taxation  for  roads  with- 
out, its  limits.     The  legislature  judges 


finally  and  conclusively  upon  this  ques- 
tion. Section  2  of  article  7  of  the 
constitution  of  this  state  does  not  re- 
strain the  legislature  in  this  reSpect, 
and  it  may  exempt  lands  lying  within 
a  town  from  the  payment  of  a  county 
road  tax.  Supervisors  v.  Saltville  Land 
Co.,  99  Va.  640,  39  S.  E.  704. 

Duty  and  Liability  Can  Not  Be  As- 
signed or  Annulled. — When  a  munici- 
pal corporation  is  empowered  to 
control  and  keep  its  streets  in  order, 
it  is  charged  with  a  positive  duty  to  do 
so;  and  it  can  not  transfer  its  duty 
and  obligation  in  this  respect  to  an- 
other person  or  corporation,  nor  reheve 
itself  therefrom  by  any  act  of  its  Dwn. 
Noble  V.  Richmond,  31  Gratt.  271,  31 
Am.  Rep.  726;  Hicks  v.  Chesapeake, 
etc.,  R.  Co.,  102  Va.  197,  199,  45  S.  E. 
888. 

Duties  imposed  by  charter  can  not 
be  annulled  by  ordinance.  Instructions 
that  obstructions,  whereby  the  injuries 
were  done  plaintiff,  were  building  ma- 
terials placed  in  the  street  under  such 
ordinance,  and  that  the  ordinance  was  a 
defense  against  its  action,  and  relieved 
the  city  from  its  charter  duty  to  keep 
its  streets  safe,  and,  where  necessary, 
to  have  lights  and  signals  to  warn  trav- 
elers of  temporary  and  necessary 
danger,  are  erroneous.  M'CouIl  v, 
Manchester,  85  Va.  579,  8  S.  E.  379. 

Obstructions  Created  by  Third  Per- 
sons.— Because  it  is  the  duty  of  the 
municipality  to  keep  its  streets  and 
walks  free  from  nuisances  and  obstruc- 
tions of  all  kinds,  it  is  liable  in  dam- 
ages to  any  one  injured  by  reason  of 
its  failure  and  neglect  to  abate  nui- 
sances and  obstructions  created  by  pri- 
vate persons.  Curry  v,  Mannington, 
23  W.  Va.  14;  O'Hanlin  v.  Carter  Oil 
Co.,  54  W.  Va.  510,  46  S.   E.  565. 

(2)  Under  West  Virginia  Statute. 

In  West  Virginia  municipal  corpora- 
tions are  by  statute  held  liable  for 
injury  suffered  by  reason  ot  the  streets 
of  a  city  or  town  not  being  kept  in 
good  repair.     GrifEn  v,  Williamstown, 
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6  W.  Va.  312;  Sheff  v.  Huntington,  16 
W.  Va.  307;  Wilson  v.  Wheeling,  19 
W.  Va.  323;  Mendel  v.  Wheeling,  28 
W.  Va.  233,  243;  Hale  ?;.*  Weston,  40 
W.  Va.  313,  21  S.  E.  742. 

The  West  Virginia  statute  (§  53,  ch. 
43,  p.  331,  Code  of  1887),  imposes  an 
absolute  liability  upon  cities  and  towns 
for  injuries  sustained  by  reason  of  their 
failure  to  keep  their  streets,  alleys, 
sidewalks  and  bridges  in  proper  repair. 
Chapman  v.  Milton,  31  W.  Va.  384,  7 
S.  E.  22;  Snoddy  v,  Huntington,  37 
W.  Va.  Ill,  16  S.  E.  442;  Gibson  v. 
Huntington,  38  W.  Va.  177,  18  S.  E. 
447. 

It  is  the  positive  duty  of  a  munici- 
pality to  keep  its  highways  free  from 
obstructions  and  defects,  dangerous  to 
travel  thereon  in  the  ordinary  modes, 
to  those  using  reasonable  care  and  pru- 
dence, and  it  is  not  necessary  to  allege 
or  prove  that  the  city  had  notice  of 
such  obstructions  or  defects.  Arthur 
V.  Charleston,  51  W.  Va.  132,  41  S.  E. 
171. 

The  West  Virginia  statute  (§  53,  ch. 
43,  p.  331,  Code,  1887)  imposes  an  ab- 
solute liability  upon  cities,  villages, 
and  towns  for  injuries  sustained  by 
reason  of  the  failure  of  municipal  au- 
thorities to  keep  in  repair  the  streets, 
sidewalks,  etc.,  within  the  corporate 
limits,  provided  its  authorities  have 
opened  or  controlled  such  street  or 
sidewalk  where  the  injury  was  sus- 
tained as  a  public  street  or  sidewalk. 
Biggs  V.  Huntington,  32  W.  Va.  55,  9 
S.  E.  51. 

In  the  case  of  Chapman  v.  Milton, 
31  W.  Va.  384,  7  S.  E.  22,  it  was  held, 
that  our  statute  (Code,  ch.  43,  §  53) 
imposes  an  absolute  liability  upon 
cities,  villages,  and  towns  for  injuries 
sustained  by  reason  of  the  failure  of 
the  municipal  authorities  to  keep  in 
repair  those  streets,  sidewalks,  etc., 
within  the  corporate  limits  which  its 
authorities  have  opened  or  controlled, 
and  treated  as  public  streets,  sidewalks, 
etc.;  and  therefore,  in  an  action  against 
a  town  by  a  person  injured  by  a  de- 


fective sidewalk,  he  is  not  required  to 
allege  in  his  declaration,  or  prove  on 
the  trial,  that  the  defendant  had  notice 
of  defects  or  want  of  repair  in  such 
sidewalk.  There  seems,  however,  to  be  a 
distinction  between  a  defect  in  the 
sidewalk  itself  and  an  obstruction 
across  it,  as  in  this  case.  In  many  in- 
stances obstructions  are  placed  on  the 
sidewalk  as  a  matter  of  necessity;  for 
instance,  where  buildings  are  in  course 
of  construction,  or  in  case  of  fires  or 
floods,  or  where  merchants  are  receiv- 
ing and  discharging  goods,  etc.,  in  all 
which  cases  the  liability  of  the  town 
is  dependent  upon  the  circumstances, 
and  whether  the  authorities  have  been 
negligent  by  failing  to  act  with  suffi- 
cient promptness  in  removing  the  ob- 
struction. Arthur  v,  Charleston,  46  W. 
Va.  88,  32  S.  E.  1024. 

The  doctrine  reaffirmed  that,  under 
the  West  Virginia  statute,  the  question 
of  notice  or  want  of  care  on  the  part 
of  the  town  is  altogether  immaterial; 
that  if  the  street  or  sidewalk  was  in 
fact  defective,  and  such  defect  caused 
injury  to  the  plaintiff,  it  is  no  defense 
on  the  part  of  the  town  that  it  had 
exercised  great  care  in  repairing  the 
street  or  sidewalk;  and  that  it  was 
only  necessary  in  such  suit  to  allege 
and  prove  the  existence  of  the  defect 
and  that  the  injury  was  occasioned 
thereby.  O'Hanlin  v.  Carter  Oil  Co^ 
54  W.  Va.  510,  516,  46  S.  E.  565. 

b.     For    What    Injuries    Municipality 
Liable. 

Under  §  53  of  chapter  43  of  the  Code 
of  West  Virginia,  any  person  who  sus- 
tains a  direct  injury  to  his  person  or 
property — for  instance,  having  a  limb 
broken  or  a  horse  disabled — by  reason 
of  a  street  in  a  town  being  out  of  re- 
pair, may  recover  damages  for  such 
injury  by  an  appropriate  action,  in  a 
court  of  competent  jurisdiction,  against 
said  town.  Hale  v.  Weston,  40  W.  Va, 
313,  21  S.  E.  742. 

injuries  to  Business. — One  who  suf- 
fers   an    injury    only    in    his    business 
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from  a  street  being  out  of  repair  can 
not  recover  damages  therefor  from  a 
city  or  town  under  §  53  of  chapter  43 
of  the  Code.  Hale  v.  Weston,  40  W. 
Va.  313,  21  S.  E.  742. 

The  proprietor  of  a  brickyard,  who 
is  engaged  in  the  manufacture  of  brick 
in  the  vicinity  of  a  city  or  town,  and 
in  the  erection  of  houses  in  said  town 
or  city,  in  common  with  others,  and 
who  is  injured  in  his  business  by  rea- 
son of  the  municipal  authorities  thereof 
failing  to  keep  a  street  in  repair  which 
constitutes  the  highway  from  said  town 
passing  said  brickyard,  can  not  main- 
tain an  action  for  damages  against  said 
city  or  town  for  losses  sustained  by 
him  in  his  business.  Hale  v,  Weston, 
40  W.  Va.  313,  21  S.  E.  742. 

c.  Persons  Entitled  to  Protection. 

A  city  is  bound  to  keep  its  streets 
and  sidewalks  in  a  reasonably  safe  con- 
dition for  the  use  of  the  public,  and 
for  a  failure  so  to  do  it  is  liable  for 
resulting  damages  to  one  injured  in 
consequence  thereof  while  exercising 
such  degree  of  care  and  caution  as, 
under  the  circumstances,  including  age 
and  intelligence,  might  reasonably  be 
expected.  "The  public"  embraces  "all 
persons."  Roanoke  v.  ShuU,  97  Va. 
419,  34  S.  E.  34;  dictum  in  Fry  v. 
County  of  Albemarle,  86  Va.  195,  9  S. 
E.  1004,  19  Am.  St.  Rep.  882. 

Children  Playing  in  Streets. — "The 
court  instructs  the  jury  that  children 
have  a  right  to  be  upon  the  public 
streets  of  a  city,  and  the  city  is  charged 
with  the  duty  of  exercising  reasonable 
care  in  keeping  its  streets  in  such  re- 
pair and  order  as  the  safety  of  children 
and  others,  who  might  reasonably  be 
expected  to  be  lawfully  upon  it,  may 
reasonably  require;  and  a  failure  to 
perform  this  duty  will  render  the  city 
liable  in  damages  from  injuries  result- 
ing therefrom,  unless  such  injuries 
were  the  direct  result  of  the  contribu- 
tory negligence  of  the  plaintiff."  Held, 
not  to  be  prejudicial,  in  Newport  News 
V.  Scott,  103  Va.  794,  796,  50  S.  E.  266. 


Children  have  the  right  to  use  the 
highway  to  its  utmost  boundary  for 
the  purpose  of  play  when  not  interfer- 
ing in  any  manner  with  the  traveling 
public;  and  a  child  so  engaged  can 
not,  for  that  reason,  be  held  guilty 
of  contributory  negligence  when  in- 
jured by  the  falling  of  an  embankment 
maintained  by  the  city  alongside  of  the 
highway  and  which  the  city  has  negli- 
gently suffered  to  become  and  remain 
in  a  dangerous  condition.  Gibson  v. 
Huntington,  38  W.  Va.  177,  18  S.  E. 
447. 

d.  Degree  of  Care  and  Safety  Required. 
(1)  Generally. 

A  municipal  corporation  is  not  an 
insurer  against  accidents  upon  its 
streets  and  sidewalks.  Nor  is  every 
defect  therein,  though  it  may  cause  the 
injury  sued  for,  actionable.  It  is  suffi- 
cient if  the  streets  (which  include  side- 
walks and  bridges  thereon)  are  in  a 
reasonably  safe  condition  for  travel  in 
the  ordinary  modes  by  night  as  well 
as  by  day  for  persons  using  ordinary 
care  for  their  own  safety;  and  whether 
they  are  so  or  not  is  a  practical 
question  to  be  determined  in  each  case 
by  its  particular  circumstances.  The 
ground  of  the  action  is  either  positive 
misfeasance  on  the  part  of  the  corpora- 
tion, its  officers,  or  servants,  or  by 
others  under  its  authority,  in  doing 
acts,  which  cause  the  streets  to  be  out 
of  repair,  in  which  case  no  other  notice 
to  the  corporation  is  essential  to  its 
liability;  or  the  ground  of  the  action 
is  the  neglect  of  the  corporation  to 
exercise  reasonable  care  to  keep  its 
streets  in  repair,  or  to  remove  obstruc- 
tions therefrom,  or  to  remedy  causes 
of  danger  occasioned  by  the  wrongful 
acts  of  others.  Wilson  v.  Wheeling, 
19  W.  Va.  323,  324;  Richmond  v.  Court- 
ney, 32  Gratt.  792,  798;  Roanoke  v. 
Harrison,  1  Va.  Dec.  801;  Gordon  v, 
Richmond,  83  Va.  436,  2  S.  E.  727; 
Moore  v.  Richmond,  85  Va.  538,  8  S. 
E.  387;  Roanoke  v.  Shull,  97  Va.  419, 
34  S.   E.  34;    Richmond  v.  Leaker,  99 


902 


Streets  and  Highways 


Va.  1,  37  S.  E.  348;  Danville  v,  Robin- 
son, 99  Va.  448,  37  S.  E.  128;  Char- 
lottesville V.  Failes,  103  Va.  53,  66,  48 
S.  E.  511;  Newport  News  v.  Scott,  103 
Va.  794,  801,  50  S.  E.  266;  Griffin  v, 
Williamstown,  6  W.  Va.  312;  Chapman 
V.  Town  of  Milton,  31  W.  Va.  384,  7 
S.  E.  22,  23;  Biggs  v.  Huntington,  32 
W.  Va.  55,  9  S.  E.  51;  Rohrbough  v. 
Barbour  County  Court,  39  W.  Va.  472, 
20  S.  E.  565;  Yeager  v.  Bluefield,  40 
W.  Va.  484,  21  S.  E.  752;  Van  Pelt  v. 
Clarksburg,  42  W.  Va.  218,  24  S.  E. 
878;  Waggener  v.  Point  Pleasant,  42 
W.  Va.  798,  26  S.  E.  352;  Hungerman 
V.  Wheeling,  46  W.  Va.  761,  34  S.  E. 
778;  Foley  v.  Huntington,  51  W.  Va. 
396,  41  *S.  E.  113. 

The  law  does  not  require  a  munici- 
pal corporation  to  respond  in  damages 
for  every  injury  that  may  be  received 
on  a  public  street.  The  corporation  is 
not  required  to  have  its  streets  or  side- 
walks so  constructed  as  to  secure  ab- 
solute immunity  from  danger  in  using 
them;  nor  is  it  bound  to  employ  the 
utmost  care  and  exertion  to  that  end. 
Its  duty,  f^'^nerally  stated,  is  only  to 
use  due  and  proper  care  to  see  that  its 
sidewalks  are  reasonably  safe  for  per- 
sons exercising  ordinary  care  and  pru- 
dence. Charlottesville  v,  Failes,  103 
Va.  53,  56,  48  S.  E.  511. 

It  is  not  to  be  expected,  and  ought 
not  to  be  required,  that  a  city  should 
keep  its  streets  at  a  perfectly  level  and 
even  surface.  Slight  obstructions,  pro- 
duced by  loose  bricks  in  the  pavement, 
or  by  the  roots  of  trees  which  may  dis- 
place the  pavement,  from  the  very  na- 
ture of  things  can  not  be  prevented. 
And  so  there  can  not  be  perfect  uni- 
formity of  a  level  surface  where  curb- 
stones and  culverts  are  necessary  to  be 
constructed  on  the  streets.  In  a  large 
city,  with  many  miles  of  paved  streets, 
it  must  often  happen  from  the  very 
nature  of  the  material  out  of  which  the 
pavement  is  constructed,  that  the  bricks 
from  the  very  wear  and  tear  of  the  use 
to  which  they  are  subjected,  will  be- 
come  broken   and   displaced   so   as   to 


cause  the  fall  of  a  person  not  careful 
in  walking  over  them.  Certainly  if 
the  obstructions  are  of  such  a  charac- 
ter as  those  indicated,  and  which  would 
not  cause  the  fall  of  a  person  exercising 
ordinary  care,  the  city  in  such  case 
could  not  be  held  liable.  Richmond  v. 
Courtney,  32  Gratt.  792,  798,  799. 

They  are  bound  to  keep  the  streets 
and  public  roads  and  bridges  in  a 
proper  state  of  repair,  free  from  all  ob- 
structions or  defects  in  the  road  bed, 
which  reasonable  vigilance  and  care 
can  detect  and  remove.  Griffin  v.  Wil- 
liamstown, 6  W.  Va.  312. 

Not  Required  to  Provide  Street 
which  Shall  Be  Safe  for  UncontrolUble 
Horses. — It  is  not  the  duty  of  towns 
to  provide  streets  which  shall  be  safe 
for  runaway  or  unmanageable  horses, 
or  such  as  have  escaped  from  the  con- 
trol of  their  drivers  without  the  fault 
of  the  town.  Hangerman  v.  Wheeling, 
46  W.  Va.  761,  34  S.  E.  778,  distin- 
guishing Rohrbough  v.  Barbour  County 
Court,  39  W.   Va.  472,  20  S.  E.  565. 

Streets  Infrequently  Used.  —  "The 
court  instructs  the  jury  that  whilst  the 
same  amount  of  vigilance  to  see  that 
streets  are  kept  and  maintained  in  a 
reasonably  safe  condition  is  not  re- 
quired of  a  city  upon  a  street  infre- 
quently used  in  a  sparsely  settled 
portion  of  the  city,  as  is  required  on  a 
much  traveled  highway  running  through 
a  thickly  settled  portion  of  the  city, 
yet,  if  a  street  within  the  limits  of  a 
city,  whether  improved  or  not,  is  in 
common  use  by  the  public,  acquiesced 
in  by  the  city,  it  is  the  duty  of  the 
city  to  keep  it  in  a  reasonably  safe 
condition  for  saM  public  use  as  the 
character  and  extent  of  that  use  reason- 
ably requires."  Held,  not  to  be  preju- 
dicial, in  Newport  News  v,  Scott,  103 
Va.  794,  796,  50  S.  E.  266. 

"The  same  amount  of  vigilance  to  sec 
that  streets  are  kept  and  maintained  in 
a  reasonably  safe  condition  is  not  re- 
quired of  a  city  upon  a  street  un- 
frequently    used     in     sparsely     settled 
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portions  of  a  city  as  is  required  on  a 
much  travelled  highway  running 
through  a  thickly  settled  portion  of  the 
city,  and  if  you  believe,  from  the  evi- 
dence, that  the  inspection,  care  and 
attention  given  by  the  city  to  the  street 
where  the  accident  is  alleged  to  haye 
occurred  was,  under  all  the  circum- 
stances, reasonably  sufficient  to  keep 
it  in  a  reasonably  safe  condition  for 
the  travel  thereover,  then  the  court 
instructs  you  that  the  city  has  per- 
formed its  duty  in  that  regard,  and  you 
will  find  for  the  defendant."  Held,  not 
to  be  prejudicial,  in  Newport  News  v, 
Scott,  103  Va.  794,  803,  50  S.  E.  266. 
See  post,  "To  What  Streets  or  Ways 
the  Duty  Extends,"  VI,  A,  2,  g. 

(2)  Under  the  West  Virginia  Statute. 

In  a  number  of  West  Virginia  cases 
it  is  said  the  liability  of  municipal 
corporations  for  injuries  resulting  from 
defective  streets  and  sidewalks  is  ab- 
solute. This  language  must  be  held  to 
mean  that  before  any  liability  can  arise, 
the  street,  highway  or  sidewalk  must 
be  out  of  repair;  and  a  street,  highway 
or  sidewalk  is  not  out  of  repair  pro- 
vided it  is  in  a  reasonably  safe  condi- 
tion for  persons  traveling  in  the  usual 
modes  by  day  and  night  and  exercising 
ordinary  care.  In  other  words,  even 
under  this  West  Virginia  statute,  a 
municipal  corporation  is  not  an  insurer 
against  accidents  upon  streets  and  side- 
walks; nor  is  every  imperfection  a 
defect  therein,  though  it  may  cause  the 
injury  sued  for.  Yeager  v.  Bluefield, 
40  W.  Va.  484,  21  S.  E.  752;  Van  Pelt 
V.  Clarksburg,  43  W.  Va.  218,  24  S.  E. 
878;  Waggener  v.  Point  Pleasant,  42 
W.  Va.  798,  26  S.  E.  352. 

While  the  liability  of  municipal  cor- 
porations in  such  cases  is  in  its  nature 
absolute,  that  does  not  refer  to  the 
cause  of  action.  That  must  exist  before 
liability  arises — such  cause  as  raises 
the  liability.  Van  Pelt  v.  Clarksburg, 
42  W.  Va.  218,  24  S.  E.  878;  Yeager 
V.  Bluefield,  40  W.  Va.  484,  21  S.  E. 
752.  I 


e.   Notice  of  Defects. 
(1)  Necessity  for  Notice, 
(a)  Generally. 

The  general  rule  on  this  question  is> 
that  notice  to  the  corporate  authorities 
either  express  or  implied  must  be 
shown.  If  the 'defect  causing  the  in- 
jury had  existed  for  such  length  of 
time  that  proper  diligence  would  have 
discovered  it,  then  no  notice  need  be 
proven;  but  if  the  defect  arise  other- 
wise than  from  faulty  structure  or  the 
direct  act  of  said  authorities  or  their 
agents  and  be  a  recent  defect,  it  is 
generally  necessary  to  show  that  the 
town  authorities  had  knowledge  thereof 
a  sufficient  time  before  the  injury  to 
have  by  reasonable  diligence  repaired 
it,  or  that  they  were  negligently  igno- 
rant of  it.  Curry  v.  Mannington,  23 
W.  Va.  14,  19.  This,  then,  must  be  con- 
sidered the  general  rule  subject  to  the 
modification  of  our  statute.  Arthur  v. 
Charleston,  51  W.  Va.  132,  41  S.  E. 
171;  Hesser  v,  Grafton,  33  W.  Va.  548, 
11  S.  E.  211. 

Inasmuch  as  a  municipal  corporation, 
in  the  absence  of  statute,  is  bound  to 
exercise  ordinary  care  in  keeping  its 
streets  and  walks  in  safe  condition  fof 
the  use  of  travelers,  it  can  not  be  made 
liable  for  injuries  resulting  from  defects 
unless  either  express  notice  be  brought 
home  to  it,  or  the  defect  be  shown  to 
be  so  notorious  as  to  be  observable 
by  all  for  a  sufficient  time  to  enable 
the  corporation  to  repair.  Biggs  v. 
Huntington,  32  W.  Va.  55,  9  S.  E.  51. 

An  instruction,  that  the  city  was  not 
liable  for  injuries  caused  by  a  plank  or 
walkway,  placed  upon  the  street  by  a 
contractor  engaged  in  erecting  a  build- 
ing upon  an  abutting  lot,  unless  the 
city  either  had  actual  notice  of  its 
dangerous  position,  or  unless  it  so  re- 
mained in  such  dangerous  position  for 
such  length  of  time  that,  in  the  ex- 
ercise of  ordinary  care,  it  should  haye 
had  notice  of  its  dangerous  position, 
approved  in  Richmond  v.  Leaker,  99 
Va.  1,  37  S.  E.  348. 
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Instruction  that  if  the  defendant  city 
permitted  a  sidewalk  upon  a  bridge, 
forming  a  part  of  one  of  its  streets, 
to  become  and  fall  into  a  condi- 
tion which  rendered  it  not  reasonably 
safe  and  secure  for  travelers  passing 
over  and  across  the  same,  and  to  re- 
main in  such  condition  after  notice 
thereof,  it  was  liable  in  damages  to  one 
sustaining  injury  by  reason  of  such 
defective  condition  of  said  walk  and 
bridge,  approved  in  Danville  v,  Robin- 
sen,  99  Va.  448,  39  S.  E.  122. 

In  the  absence  of  statute  municipal 
corporations  are  bound  to  exercise  only 
ordinary  care  and  vigilance  in  keeping 
their  streets  in  repair,  and  therefore, 
before  they  can  be  made  liable  for 
injuries  caused  by  a  defect  in  a  street 
or  sidewalk  not  arising  from  its  con- 
struction, or  from  an  act  authorized  by 
the  corporation,  either  express  notice 
of  the  nuisance  must  be  brought  home 
to  it,  or  the  defect  must  be  so  noto- 
rious as  to  be  observable  by  all,  for  a 
sufficient  time  to  enable  the  corporation 
to  repair  it.  In  this  class  of  cases  it  is 
essential  that  the  plaintiff  should  both 
allege  and  prove  notice  to  the  corpora- 
,tion  of  the  defect  which  caused  the 
injury.  Noble  v.  Richmond,  31  Gratt. 
271;  Chapman  v.  Milton,  31  W.  Va. 
384,  7  S.  E.  22,  23. 

The  plaintiff  must  not  only  allege, 
but  he  must  establish  by  evidence,  that 
the  municipality  had  notice,  express  or 
implied,  of  the  defect  complained  of. 
Roanoke  v.  Harrison,  1  Va.  Dec.  801; 
Newport  News  v.  Scott,  103  Va.  794, 
801,  50  S.  E.  266;  Noble  v.  Richmond, 
31  Gratt.  271;  Clark  v.  Richmond,  83 
Va.  355,  5  S.  E.  369;  M'CouU  v.  Man- 
chester, 85  Va.  579,  584,  8  S.  E.  379. 
(b)  Under  the  West  Virginia  Statute. 

As  a  consequence  of  the  absolute 
liability  imposed  by  the  West  Virginia 
statute  upon  cities  and  towns  for  in- 
juries resulting  from  defective  streets 
and  sidewalks,  the  plaintiff  is  not  re- 
quired either  to  allege  or  prove  on  the 
trial  that  the  defendant  city  had  no- 
tice of  such  defect  or  want  of  repair. 


All  that  the  plaintiff  need  do  to  make 
out  a  prima  facie  case,  is  to  prove  the 
want  of  repair  and  his  own  injury  re- 
sulting therefrom  while  traveling  upon 
the  county  road  or  public  street  or 
sidewalk  in  a  lawful  manner.  Snoddy 
Huntington,  37  W.  Va.  601,  16  S.  E. 
442;  Chapman  v.  Milton,  31  W.  Va, 
384,  7  S.  E.  22. 

The  language  of  §  53,  ch.  43,  West 
Va.  Code,  1887,  p.  331,  providing  that 
municipal  corporations  shall  be  liable 
for  injuries  resulting  from  defective 
streets  and  sidewalks,  is  unqualified, 
and  without  exception  or  limitation, 
and  therefore  the  question  of  notice  or 
want  of  care  on  the  part  of  the  town 
or  city  is  altogether  immaterial.  Biggs 
V.  Huntington,  32  W.  Va.  55,  9  S.  E.  51. 

In  such  a  case  it  is  not  necessary  to 
allege  and  prove  that  the  corporation 
knowingly  and  negligently  permitted 
the  road  or  street  to  get  out  of  repair. 
SheflF  V.  Huntington,  16  W.  Va.   307. 

If  a  person  is  injured  by  reason  of  a 
public  road  being  out  of  repair,  the 
corporation,  whose  legal  duty  it  is  to 
keep  the  road  in  good  repair,  is  liable 
to  him  for  damages,  whether  it  had 
notice  of  such  defect  or  not.  Sheff  v. 
Huntington,  16  W.  Va.  307;  Evans  v. 
Huntington,  37  W.  Va.  601,  16  S.  E, 
801. 

The  authorities  of  a  municipal  cor- 
poration are  bound  to  take  notice  of 
any  obstruction  on  its  highways,  and 
if  they  fail  to  do  so,  they  are  guilty  of 
negligence,  and  the  municipality  is  lia- 
ble for  the  damages  resulting  there- 
from. It  is  unnecessary,  therefore,  to 
allege  or  prove  such  notice.  Arthur 
V.  Charleston,  51  W.  Va.  132,  41  S.  E. 
171.  See  also,  ante,  "Under  West  Vir» 
ginia  Statute,"  VI,  A,  2,  a,   (2). 

(2)   Sufficiency  of  Notice. 

Sufficient  that  the  defendant  city,  or 
its  officers  or  agents,  knew  or  should 
have  known,  of  the  defective  condition 
of  the  sidewalk.  Instruction  approved 
in  Gordon  v,  Richmond,  83  Va.  436,  2 
S.  E.  727. 
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If  the  jury  believe  from  the  evidence 
that  one  of  the  city  officers,  who  is  the 
chief  of  police,  had  notice  before  the 
accident  of  the  obstruction,  that  is  ex- 
press notice  to  the  corporation. 
M'Coull  V,  Manchester,  85  Va.  579,  584, 
8  S.  E.  379. 

The  duty  of  the  city  to  the  public 
is  not  fulfilled  by  anything  less  than 
an  active  vigilance;  and  hence  notice 
of  a  dangerous  defect  in  one  of  its 
streets  or  sidewalks,  which  has  re- 
mained unrepaired  for  an  unreasonable 
length  of  time,  will  be  imputed  to  it, 
which  is  the  same  in  effect  as  actual 
notice.  Moore  v.  Richmond,  85  Va. 
538,  8  S.  E.  387. 

If  the  obstruction  is  on  a  frequented 
street  of  the  town,  and  has  been  there 
ten  days  or  two  weeks,  the  jury  may 
infer  that  the  city  had  notice  of  the 
obstruction.  M*Coull  v.  Manchester, 
85  Va.  579,  584,  8  S.  E.  379. 

An  instruction  that  if  the  hole,  in 
which  plaintiff's  intestate  was  found 
drowned,  had  remained  in  a  dangerous 
condition  for  such  length  of  time  that, 
by  the  exercise  of  reasonable  diligence, 
it  might  have  been  discovered  by  the 
defendant  city,  in  time  for  it  to  take 
reasonable  precautions  to  prevent  in- 
jury to  persons  lawfully  on  the  street, 
notice  thereof  would  be  imputed  to 
the  city,  and  that  its  liability  would  be 
the  same  as  if  it  had  actual  notice, 
held,  not  to  be  prejudicial,  in  Newport 
News  V,  Scott,  103  Va.  794,  795,  50  S. 
E.  266. 

An  instruction  that  if  the  city  had  no 
actual  knowledge  of  the  defect,  and 
that  if  the  defect  had  not  remained  in 
the  street  and  been  so  open  and  noto- 
rious for  a  sufficient  length  of  time  so 
that  the  city,  by  the  exercise  of  reason- 
able diligence,  should  have  known  of  its 
existence,  taking  into  consideration  the 
amount  of  travel  upon  and  use  of  the 
highway  at  that  point,  its  distance  from 
the  much-used  and  traveled  portion  of 
the  city,  and  had  reasonable  time  to 
repair  the  same,  or  to  take  reasonable 


precautions  to  prevent  such  injury  as 
might  reasonably  have  been  expected 
from  such  defect,  then  the  finding 
should  be  for  the  defendant  city,  held^ 
not  to  be  prejudicial,  in  Newport  News 
V.  Scott,  103  Va.  794,  801,  50  S.  E 
266.  * 
(8)    Constructive  Notice  Defined. 

Instruction  that,  by  constructive  no- 
tice is  meant  that  the  defect  by  which 
the  injury  was  alleged  to  have  been 
caused  had  been  so  open  and  noto- 
rious and  had  continued  for  such 
length  of  time  that  the  city,  by  its 
proper  officers,  exercising  reasonable 
diligence,  should  have  acquired  knowl- 
edge of  such  defect,  held,  not  to  be 
prejudicial,  in  Newport  News  v.  Scott, 
103  Va.  794,  801,  50  S.  E.  266. 

f.  Reasonable    Time  to   Repair  after 

Notice. 

A  city  is  entitled  to  a  reasonable 
time  after  the  discovery  of  a  defect  in 
its  sidewalks  within  which  to  remove 
or  remedy  the  same,  and  it  is  not  lia- 
ble for  injuries  resulting  from  such 
defect  before  that  time.  Lynchburg  v. 
Wallace,  95  Va.  640,  29  S.  E.  675. 

Instruction  that  the  city  was  entitled 
to  a  reasonable  time  after  notice  of  the 
defect  in  which  to  repair  the  same  or 
take  reasonable  precautions  against 
such  accidents  as  might  reasonably  be 
expected  to  result  therefrom,  held,  not 
to  be  prejudicial,  in  Newport  News  v. 
Scott,  103  Va.  794,  801,  50  S.  E.  266. 

g.  To  What  Streets  or  Ways  the  Duty 

Extends. 
To  Territorial  Limits.— The  duty  of 
a  city  to  keep  its  sidewalks  in  a  rea- 
sonably safe  condition  for  the  use  of 
the  public,  extends  to  its  territorial 
limits,  and  it  can  not  escape  liability 
by  showing  that  it  has  laid  out  more 
streets  and  sidewalks  than  it  can  keep 
in  a  reasonably  safe  condition.  In  an 
action  to  recover  damages  for  an  in-  • 
jury  resulting  from  a  failure  to  keep 
its  sidewalks  in  a  reasonably  safe  con- 
dition, evidence  as  to  the  number  of 
miles  of   streets  and  sidewalks  within 
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the  city  limits  is  irrelevant.     Roanoke 
V.  Shull,  97  Va.  419,  34  S.  E.  34. 

An  instruction  that  it  is  the  duty  of 
a  city  to  keep  its  streets  in  a  reason- 
ably safe  condition  for  the  use  of  the 
public  to  the  limits  of  the  territory 
•embraced  in  its  charter,  held,  not  to 
be  prejudicial.  In  Newport  News  v. 
Scott,  103  Va.  794,  795,  50  S.  E.  266. 

Where  Street  Unopened,  Unimproved 
or  Infrequently  Used. — It  is  not  every 
passway  within  the  corporate  limits, 
although  it  may  be  designated  on  the 
plat  of  the  town,  and  intended  to  be 
at  some  time  improved  as  a  street, 
that  the  authorities  are  bound  to  keep 
in  repair,  but  only  those  which  they 
open  and  assume  to  keep  in  repair  for 
the  use  of  the  public — those  which  they 
have  graded  or  otherwise  improved. 
In  regard  to  these  latter  they  assume 
a  duty  to  the  public  which  they  must 
discharge,  or  respond  in  damages  to 
any  one  injured  by  their  failure  to  do 
so.  Chapman  v.  Milton,  31  W.  Va. 
384,  7  S.   E.  22,  24. 

Whether  a  street  of  the  city  was 
opened  by  it  on  paper,  or  by  con- 
demnation or  by  dedication,  it  should 
not  be  held  that  it  is  the  duty  of  the 
city  forthwith  to  regulate  and  grade 
it,  or  that  the  city,  when  it  commences 
to  improve  such  street  by  grading,  etc., 
has  not  the  right  to  temporarily  ob- 
struct it  so  far  as  necessary  for  the 
purpose  of  grading  and  putting  it  in 
convenient  and  safe  condition  for  the 
use  of  the  public  without  liability  for 
such  necessary  interruption  of  travel 
and  inconvenience  to  the  public.  Wil- 
son V.  Wheeling,  19  W.  Va.  323,  324. 

In  an  action  to  recover  damages  for 
injuries  received  on  account  of  an  al- 
leged defect  in  a  sidewalk  against  a 
city  or  town,  the  plaintiff  must  allege 
and  prove  that  such  street  or  side- 
walk upon  which  the  injury  occurred 
was,  at  the  time  and  place  where  the 
injury  was  sustained,  controlled  and 
treated  by  the  town  authorities  as  a 
public   street   or  sidewalk  and   opened 


as  such.  Childrey  v.  Huntington,  34 
W.  Va.  457,  12  S.  E.  536. 

"The  court  instructs  the  jury  that 
§  1014  of  the  Code  of  Virginia,  re- 
ferred to  in  the  ordinance  of  the  city 
of  Newport  News,  approved  on  the 
16th  day  of  November,  1898,  and  in- 
troduced in  evidence  in  this  case,  pro- 
vides as  follows:  'Section  1014. 
Survey  and  plan  of  cities  and  towns 
to  be  made  and  recorded;  effect  of  plan 
as  evidence.  The  council  of  every  city 
and  town  shall  (unless  it  has  already 
been  done)  cause  to  be  made  a  survey 
and  plan  of  such  city  or  town,  showing 
distinctly  each  lot,  public  street  and 
alley  therein,  the  size  and  number  of 
the  lots  and  the  width  of  the  streets 
and  alleys,  with  such  explanations  or 
remarks  as  they  may  deem  proper. 
The  said  plan,  when  approved  by  the 
council,  shall  be  entered  in  some  one 
of  their  books,  and  afterwards  re- 
corded, in  the  case  of  a  city,  in  the 
clerk's  office  of  the  Corporation  or 
Hustings  Court  of  such  city,  and  in 
case  of  a  town,  in  the  clerk's  office  of 
the  court  of  the  county  in  which  said 
town,  or  the  greater  part  thereof,  is, 
and  when  so  recorded,  shall  remain  in 
said  office.  Said  plan  shall  be  evidence 
of  the  boundaries  of  the  said  lots, 
streets  and  alleys.'  But  this  alone  does 
not  make  the  city  liable  for  the  con- 
dition of  Virginia  avenue  at  the  point 
in  question."  Held,  not  to  be  preju- 
dicial, in  Newport  News  v.  Scott,  103 
Va.  794,  798,  50  S.  E.  266. 

"The  court  instructs  the  jury  that 
the  city  is  not  required  to  open  for 
travel  new  streets  in  advance  of  public 
needs,  even  though  the  necessary  land 
required  therefor  may  have  been  dedi- 
cated by  its  owners,  and  accepted  by 
the  city  for  the  purposes  of  a  high- 
way, and  so  shown  on  a  city  map. 
And  until  such  time  as  it,  or  some  other 
portion  thereof,  has  been  opened  and 
used  as  a  highway,  no  liability  rests 
upon  the  city  for  failure  to  keep  and 
maintain  the  said  land  so  dedicated, 
accepted  and  merely  existing  as  a  street 
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on  the  city  map,  or  any  part  thereof, 
in  a  reasonably  safe  condition  for 
travel  thereon  as  a  highway."  Held, 
not  to  be  prejudicial,  in  Newport  News 
V,  Scott,  103  Va.  794,  804,  50  S.  E.  266. 

"The  court  instructs  the  jury  that 
where  there  is  little  or  no  travel  upon 
a  highway,  that  a  city  is  not  necessarily 
bound  to  open,  prepare  and  maintain 
in  a  reasonably  safe  condition  for 
travel  the  entire  width  of  the  street, 
and  that  it  has  done  its  entire  duty 
when  it  has  wrought  and  kept  in  a 
condition  reasonably  safe  for  ordinary 
travel  a  highway  of  sufficient  width 
to  reasonably  accommodate  travelers 
to  and  fro  over  such  highway,  or  oth- 
ers lawfully  using  the  same.  And  if 
they  believe,  from  the  evidence,  that 
only  a  portion  of  Virginia  avenue,  at 
the  place  where  the  accident  is  alleged 
to  have  occurred,  had  been  used  for 
travel  and  accepted  as  a  highway,  and 
not  its  entire  width,  and  the  part  actu- 
ally used  and  accepted  and  a  reason- 
ably safe  distance  therefrom  was,  at 
the  time  of  the  alleged  accident,  in  a 
reasonably  safe  condition  for  travel 
thereon,  or  other  lawful  use  thereof, 
then  there  is  no  liability  upon  the  city 
for  failure  to  provide  a  safe  highway 
for  travel."  Held,  not  to  be  prejudi- 
cial, in  Newport  News  v.  Scott,  103 
Va.  794,  804,  50  S.   E.  266. 

"The  court  instructs  the  jury  that  if 
they  believe,  from  the  evidence,  that 
the  place  where  the  accident  is  alleged 
to  have  occurred  to  the  plaintiff's  de- 
ceased had  not  been  opened  to  and 
used  by  the  public  as  a  thoroughfare, 
then  the  city  was  not  required  to  keep 
and  maintain  it  in  condition  for  travel 
by  the  public  as  a  highway."  Held, 
not  to  be  prejudicial,  in  Newport  News 
V.  Scott,  103  Va.   794,  50   S.   E.  266. 

"The  court  instructs  the  jury  that  it 
is  not  necessary,  in  order  to  charge 
the  city  with  the  duty  of  maintaining 
a  piece  of  land  within  its  limits  in 
reasonably  safe  condition  for  public 
use,   that  it  should  be   opened  in   the 


sense  of  being  worked,  or  improved, 
but  that  if  such  a  piece  of  land  has 
been  taken  charge  of  and  treated  as  a 
public  street  by  the  city,  and  the  pub- 
lic have  been  passing  over  it  with  the 
knowledge  and  acquiescence  of  the 
city,  then  the  city  was  charged  with 
the  duty  of  keeping  it  in  such  reason- 
ably safe  condition  as  the  use  which 
was  so  being  made  of  it  reasonably 
required."  Held,  not  to  be  prejudicial, 
in  Newport  News  v.  Scott,  103  Va. 
794,  798,  50  S.  E.  266. 

Where  a  street  in  a  city  has  been 
dedicated  to  public  use,  and  has  been 
accepted  by  the  city  as  one  of  its 
public  streets,  and  is  in  daily  use  by 
numbers  of  people,  including  a  large 
number  of  children,  with  the  full 
knowledge  and  acquiescence  of  the 
city;  is  lighted  by  lights  maintained  at 
the  expense  of  the  city;  is  underlaid 
by  a  sewer  pipe  owned,  controlled,  and 
maintained  by  the  city;  and  is  under 
the  supervision,  management  and  con- 
trol of  the  city,  this  is  a  sufficient  open- 
ing of  the  street  to  the  public  to  render 
the  city  liable  for  an  injury  resulting 
from  leaving  a  large  hole  open  and  ex- 
posed in  the  street,  although  the  street 
was  not  improved  with  sidewalks,  or 
otherwise  than  as  stated  above.  New- 
port News  V.  Scott,  103  Va.  794,  50 
S.  E.  266. 

A  city  is  liable  for  the  death,  by 
drowning,  of  a  small  child  in  a  large 
hole  filled  with  water  and  knowingly 
left  open  and  exposed  in  one  of  its  un- 
improved public  streets  in  use  by  the 
public  as  stated  above.  Newport  News 
V.  Scott,   103  Va.  794,  50  S.   E.  266. 

h.   Defects  and  Obstructions  Involving 
Liability. 

(1)    Generally. 

Where  a  party  is  injured  by  an  ob- 
struction on  a  sidewalk  in  a  town,  the 
question  as  to  whether  said  town  has 
been  negligent  in  allowing  such  ob- 
struction to  be  and  remain  on  the 
sidewalk    depends    upon    the    circum- 
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stances  of  the  particular  case.  Arthur 
r.  Charleston,  46  W.  Va.  88,  32  S.  E. 
1024. 

Plaintiff  was  injured  by  the  over- 
turning of  the  vehicle  in  which  she 
was  riding.  The  accident  was  caused 
by  a  pile  of  dirt  or  sand  heaped  about 
three  feet  high  along  the  sidewalk 
which  the  city  was  paving.  This  sand 
had  been  there  for  two  days,  and  a 
light  had  been  placed  there  on  the 
night  before,  but  was  not  lighted  the 
night  of  the  accident  until  after  it 
occurred.  There  was  no  evidence  of 
contributory  negligence  on  part  of  the 
plaintiff.  Held,  that  the  evidence  was 
sufficient  to  warrant  a  finding  that  the 
defendant  city  was  negligent  in  allow- 
ing the  obstruction  in  the  street  which 
caused  the  injury  to  the  plaintiff  to 
remain  there  without  taking  the  rea- 
sonable and  proper  precautions  to  light 
the  street  so  as  to  enable  persons  driv- 
ing thereon  to  observe  the  obstruction 
by  the  exercise  of  ordinary  care.  Nor- 
folk V.  Johnakin,  94  Va.  285,  26  S.  E. 
830. 

The  plaintiff,  while  riding  prudently 
along  the  streets  of  the  city  of  Man- 
chester in  the  night  time,  ran  into  a 
large  pile  of  sand  which  had  been 
placed  in  the  street  for  building  pur- 
poses by  an  adjoining  owner  and  under 
permission  from  the  city.  As  a  result 
of  the  accident,  plaintiff's  horse  was 
killed  and  plaintiff  himself  severely  in- 
jured. Plaintiff  said  nothing  about  how 
or  by  whom,  or  under  what  authority 
the  sand  was  placed  in  the  street,  but 
charged  that  it  was  negligently  and 
wrongfully  permitted  by  the  city  to 
remain  there.  The  proof  was  that  it 
was  allowed  by  the  city,  with  the  full 
knowledge  of  its  chief  of  police,  and 
was  permitted  to  remain  several  days 
without  lights  in  the  street  lamps,  and 
without  barriers  or  any  kind  of  danger 
signals,  and  that  by  this  default  and 
negligence  of  the  defendant  city  the 
plaintiff  was  injured,  without  fault  or 
negligence  on  his  part.  Held,  that  an 
instruction   holding  the   city  guilty   of 


actionable  negligence  under  these  facts 
should  have  been  given.  M'CouU  v. 
Manchester,  85  Va.  579,  586,  8  S.  E. 
379. 

The  plaintiff  was  injured  by  the 
overturning  of  his  two  wheeled  vehicle 
while  driving  along  the  streets  of  Pe- 
tersburg at  night.  The  proximate 
cause  of  his  injury,  as  shown  by  the 
evidence,  was  an  iron  plug  projecting 
more  than  one  foot  above  the  surface 
of  the  ground,  and  which  caused  his 
vehicle  to  overturn  upon  coming  in 
contact  therewith.  There  were  no 
lights  or  signals  to  warn  travelers,  and 
it  was  alleged  that  the  existence  of  the 
plug  was  well  known  to  the  defendant 
city.  Held,  that  the  obstruction  was 
such  as  to  render  the  city  liable  for  the 
injuries  sustained  by  plaintiff.  Peters- 
burg V.  Todd,  2  Va.  Dec.  301. 

(2)  Ropes  Placed  by  Order  of  Court. 

Where  ropes  were  stretched  across 
certain  streets  in  the  city  of  Richmond 
by  the  orders  of  the  judge  of  the  hust- 
ings court  of  that  city  in  order  to  pre- 
vent the  disturbance  of  the  court  by 
the  noise  of  driving  upon  the  street, 
the  city  was  not  liable  to  a  person  who 
sustained  injuries  caused  by  the  over- 
turning of  her  buggy  by  one  of  the 
ropes,  since  the  ropes  were  not  placed 
there  by  the  authority  of  the  city,  and 
since  it  was  powerless  to  remove  them, 
having  no  control  over  the  action  of 
the  judge  of  the  hustings  court.  Belvin 
V.  Richmond,  85  Va.  574,  8  S.  E.  378. 

(3)  Holes  and  Inequalities  in  Surface. 

In  the  case  of  Charlottesville  r. 
Failes.  103  Va.  53,  48  S.  E.  511.  the 
evidence  showed  that  a  drain  or  wash- 
out extended  diagonally  across  the 
sidewalk.  This  drain  was  from  18  to  24 
inches  in  width,  and,  at  its  lower  or 
outside  end,  was  about  a  foot  deep; 
there  was  a  gradual  slope  all  the  way 
up,  so  that  at  its  upper  or  inside  end  it 
was  only  a  few  inches  deep,  or  scarcely 
anything.  It  was  shown  that  the  city 
had  repaired  the  sidewalk  at  this  point 
with  cinders  three  weeks  or  one  month 
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prior  to  the  accident  and  did  not  know 
of  the  washout  at  the  time  the  accident 
occurred.  At  the  time  of  the  acci- 
dent, the  ground,  including  the  side- 
walk at  this  point,  was  covered  with 
sleet  and  snow.  Held,  upon  demurrer 
to  the  evidence,  that  the  sidewalk  was 
in  a  reasonably  safe  condition. 

In  the  case  of  Van  Pelt  v.  Clarks- 
burg, 42  W.  Va.  218,  24  S.  E.  878,  it  was 
held,  that  under  all  the  circumstances 
in  the  case,  including  the  season  of  the 
year,  character  of  soil,  etc.,  a  chuck 
hole,  eighteen  inches  deep  and  two  and 
one-half  feet  wide,  in  a  gutter  or  drain 
crossing  the  highway,  which  was 
twenty-seven  feet  wide,  the  chuck  hole 
being  covered  with  ice  that  was  plainly 
visible  at  the  time  of  the  accident,  was 
not  such  a  defect  as  would  render  the 
town  liable  for  injuries  sustained  by  a 
person  who  attempted  to  drive  a  loaded 
vehicle  across  the  ice. 

In  an  action  against  a  city  for  injur- 
ies occasioned  by  a  defective  street 
crossing,  it  appeared  that  plaintiff,  after 
passing  over  a  board  cross  walk,  had  to 
step  down  about  12  inches  to  a  plat- 
form of  rock  and  earth  fifteen  inches 
wide,  and  then  step  over  a  gutter  eight- 
een inches  wide  to  another  crossing 
made  of  flagstones.  This  crossing  was 
at  least  seventeen  inches  wide,  and 
was  about  on  a  level  with  the  aforesaid 
platform,  but  through  constant  snow 
and  rain,  and  the  passage  of  vehicles, 
it  had  become  nearly  covered  with 
mud.  Held,  that  the  defect  was  not 
such  as  to  render  the  city  liable  for 
damages  to  one  sustaining  injuries  from 
slipping  on  the  sidewalk.  Roanoke  v. 
Harrison,  1  Va.  Dec.  801. 

<4)  Snow,  Ice,  and  Mud 

If  a  city  negligently  permits  its  side- 
walks to  become  obstructed  by  the 
accumulation  thereon  of  snow  and  ice, 
and,  after  notice  thereof,  fails  to  use 
•due  care  to  remove  such  obstruction, 
and  in  consequence  thereof,  a  traveler 
is  injured,  the  city  is  liable  in  damages 
for  such  injury,  provided  the  traveler 


exercised  ordinary  care,  under  all  the 
circumstances,  to  avoid  the  negligence 
of  the  city.  Lynchburg  v.  Wallace,  95 
Va.  640,  29  S.  E.  675. 

The  mere  slipperiness  of  a  street  or 
sidewalk  occasioned  by  ice,  snow  or 
mud,  the  same  not  being  accumulated 
so  as  to  constitute  an  obstruction,  Is 
not  ordinarily  such  a  defect  as  will  ren- 
der the  city  liable  for  damages  occa- 
sioned thereby.  Where  there  is  snow, 
ice,  or  mud  upon  the  sidewalk,  there  is 
danger  from  slipping  and  falling  even 
upon  the  best  constructed  walks.  The 
presence  of  the  snow,  ice,  or  mud,  not 
constituting  an  obstruction,  is  not  a 
structural  defect,  and  the  city  can  only 
be  required  to  make  use  of  reasonable 
skill  and  industry  to  remove  the  same 
or  mitigate  the  effects  thereof.  Roa- 
noke V.  Harrison,  1  Va.  Dec.  801,  807; 
Charlottesville  v,  Failes,  103  Va.  63, 
48  S.  E.  511;  Yeager  v.  Bluefield,  40  W. 
Va.  484,  21  S.  E.  752;  Gordon  v.  Rich- 
mond, 83  Va.  436,  2  S.  E.  727;  Clark  v. 
Richmond,  83  Va.  355,  5  S.  E.  369; 
Orme  v.  Richmond,  79  Va.  86;  Noble  v. 
Richmond,  31  Gratt.  271. 

If  the  evidence  shows  that  the  side- 
walk where  the  plaintiff  fell  was  in  a 
reasonably  safe  condition  at  the  time 
of  the  accident,  but  for  the  sleet  which 
had  formed  before  the  accident,  then 
the  city  was  not  in  fault,  for  it  had  a 
right  to  await  a  thaw  to  remedy  the 
evil,  and  the  verdict  should  be  in  favor 
of  the  defendant  city.  Instruction  to 
this  effect  approved  in  the  case  of 
Charlottesville  v.  Failes,  103  Va.  53,  67, 
48  S.  E.  511. 

(5)  Where  City  Acted  Ultra  Vires  in 
Authorizing  Obstruction. 

The  fact  that  the  city  had  no  author- 
ity to  authorize  the  obstruction  caus- 
ing the  injury  complained  of,  and  that 
its  action  in  giving  its  consent  to  the 
placing  of  the  obstruction  in  the  street 
was  ultra  vires  and  void,  is  no  defense 
to  an  action  for  injuries  sustained  by 
reason  thereof.  Richmond  v.  Smith, 
101  Va.  161,  166,  43  S.  E.  345. 
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If  a  city,  without  legislative  authority, 
authorizes  the  erection  of  a  nuisance 
in  one  of  its  streets,  it  is  liable  in 
damages  for  the  injuries  resulting 
therefrom.  The  city  can  not  escape  lia- 
bility merely  because  it  exceeded  its 
powers  in  authorizing  the  nuisance. 
Richmond  v.  Smith,  101  Va.  161,  43  S. 
£.  345. 

(6)  Duty  to  Provide  Lights  and  Bar- 
riers. 
(a)  Generally. 

In  cases  of  temporary  necessity  a 
municipality  may  allow  obstructions  on 
the  public  sidewalks  of  streets,  but 
the  traveling  public  should  be  warned 
of  and  protected  against  the  same 
in  some  proper  manner.  Arthur  v. 
Charleston,  51  W.  Va.  132,  41  S.  E.  171; 
M'Coull  V.  Manchester,  1  Va.  Dec.  662; 
Wilson  V.  Wheeling,  19  W.  Va.  323, 
325. 

While  a  municipal  corporation  has 
the  right  to  temporarily  obstruct  the 
passage  of  travel  over  its  sidewalks  for 
the  purpose  of  grading  and  paving  the 
same,  it  is  not  authorized  to  leave  its 
sidewalks,  while  undergoing  such  re- 
pairs and  improvements,  in  such  con- 
dition as  to  unnecessarily  expose  to 
injury  those  who  may  pass  that  way. 
Sidewalks  jn  such  condition  should  not 
be  left  without  protection  or  guard  or 
beacon,  especially  at  night,  to  warn 
travelers  of  impending  danger;  and  if 
such  precautionary  measures  are  not 
adopted  for  the  safety  of  travelers, 
the  defendant  city  will  be  liable  in  dam- 
ages for  resulting  injuries.  Wilson  v. 
Wheeling,  19  W.  Va.  323,  325;  Snoddy 
V.  Huntington,  37  W.  Va.  Ill,  16  S. 
E.  442;  Norfolk  v,  Johnakin,  94  Va. 
285,  26  S.  E.  830. 

When  public  streets  in  a  city  are  in 
an  impassable  or  dangerous  condition 
to  the  traveling  public,  and  no  means 
or  precautions  are  taken  to  warn  the 
public  of  the  danger,  or  to  prevent 
them  from  running  upon  it,  unless  the 
person  sustaining  the  injury  has  notice 
of   the    danger   and    suffers    in   conse- 


quence of  his  own  negligence,  and 
from  the  want  of  ordinary  caution  and 
prudence,  the  city  is  liable  for  the 
damage  sustained.  M'Coull  v.  Man- 
chester, 85  Va.  579,  8  S.  E.  379. 

If  such  reasonable  precautionary 
measures  are  not  adopted  for  the  safety 
of  the  citizens  and  travelers,  the  city 
is  culpable  and  liable  for  injuries,  as  it 
is  when  it  permits  one  of  its  graded 
streets  to  become  unsafe  for  want  of 
repairs.  Wilson  v.  Wheeling,  19  W. 
Va.  323,  325. 

(b)  Where  Obstruction  Placed  by  Con- 
tractor or  Third  Person. 

The  same  principles  apply  where  such 
temporary  obstruction  is  made  by  con- 
tractors who  contracted  with  the  city 
to  do  the  work,  or  where  such  con- 
tractors are  directed  by  an  officer  or 
officers  of  the  city,  authorized  by  the 
city  to  give  such  direction  to  do  the 
work  which  causes  the  obstruction,  and 
the  work  is  accordingly  done,  and  the 
work  contracted  to  be  done  or  so  di- 
rected to  be  done  necessarily  renders 
the  street  unsafe  and  dangerous  for 
passage.  Wilson  v.  Wheeling,  19  W. 
Va.  323,  325. 

Even  though  there  is  an  ordinance 
of  the  city  allowing  a  builder  to  put 
sand  or  other  building  material  in  the 
street,  yet  if  the  evidence  show  that 
it  is  necessary  in  such  case  for  the 
safety  of  the  traveling  public  against 
such  obstructions  to  have  lights  or 
guards  of  some  kind  to  warn  travelers 
of  its  existence,  it  is  actionable  negli- 
gence on  the  part  of  the  city  to  fail 
to  provide  such  safeguards.  M'Coull 
V.  Manchester,  85  Va.  579,  584,- 8  S. 
E.  379. 

Where  the  work  contracted  for  nec- 
essarily constitutes  an  obstruction  or 
defect  in  the  street  of  such  a  nature, 
as  to  render  it  unsafe  or  dangerous 
for  the  purpose  of  public  travel,  un- 
less it  is  properly  guarded  or  protected. 
the  employer,  equally  with  the  con- 
tractor engaged  to  perform,  is  liable 
therefor  to  the  injured  party.    But  the 
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employer  is  not  liable  where  the  ob- 
struction or  defect  in  the  street  caus- 
ing the  injury  is  wholly  collateral  to 
the  contract  work  and  entirely  the  re- 
sult of  the  negligence  or  wrongful  acts 
of  the  contractor  or  his  servants. 
Wilson  V.  Wheeling,  19  W.  Va.  323, 
324. 

Where  an  injury  has  been  sustained 
by  a  person  on  a  sidewalk  in  an  in- 
corporated city  or  town,  by  reason  of 
excavations  made  by  an  abutting  lot 
owner  in  order  to  lay  down  a  pavement 
in  conformity  with  the  grade  estab- 
lished by  said  town  or  city  under  its 
directions,  although,  during  the  prog- 
ress of  said  improvement,  the  absolute 
liability  imposed  by  §  53  of  chapter 
43  of  the  Code  may  be  suspended,  yet, 
in  order  to  escape  liability  for  an  in- 
jury received  by  a  party  walking  along 
said  sidewalk  in  the  nighttime,  with- 
out notice  of  such  excavation,  said 
work  of  improvement  must  not  be  con- 
ducted negligently  by  said  lot  owner 
while  the  work  is  progressing.  Neither 
must  said  excavation,  when  the  work 
is  completed,  be  left  in  such  condition 
as  to  cause  injury  to  pedestrians  pass- 
ing along  said  pavement  in  the  night- 
time without  notice  of  its  condition. 
Bowen  v.  Huntington,  35  W.  Va.  682, 
14  S.  E.  217. 

(c)  Approaches  to  Streets  Excavated 
Below   Surface. 

Municipal  corporations  are  bound 
to  use  all  necessary  measures  to 
guard  against  injury  to  persons  com- 
ing upon  its  streets  from  private 
ways  over  adjoining  lots  upon  that 
portion  of  its  streets  which  may 
be  enclosed  by  barriers.  Orme  v.  Rich- 
mond, 79  Va.  86. 

The  city  of  Richmond  lowered  the 
grade  making  a  precipice  of  eight  feet, 
at  the  intersection  of  two  streets,  at 
which  point  there  was  an  old  and  con- 
stantly used  passway  leading  from  an  ad- 
joining lot  into  those  streets.  The  city 
placed  barriers  at  the  end  of  the  street 
crossing  this  cut,  but  nothing  to  warn 


passengers  coming  into  the  street  from 
the  passway.  The  plaintiff,  ignorant 
of  the  precipice,  and  without  negli- 
gence on  her  part,  walked  from  the 
passway  into  the  excavation  in  the 
night,  and  sustained  great'  injuries 
thereby.  Held,  that  she  was  entitled 
to  recover  against  the  city  and  that  it 
was  error  to  sustain  a  demurrer  to  her 
declaration.  Orme  v.  Richmond,  79 
Va.  86. 

(d)    Excavations  Near  Street  or  Side- 
walk. 

This  duty  of  a  city  or  town  in  this 
state  to  keep  its  streets,  sidewalks, 
alleys,  etc.,  safe  for  foot  passengers 
and  vehicles  is  not  met  by  the  keeping 
simply  the  bed  of  the  highway  or  the 
surface  of  the  sidewalk  in  proper  con- 
dition; but  such  duty  is  violated  if  a 
dangerous  excavation  or  open  well  be 
permitted  so  close  to  the  margin  of 
the  sidewalk  or  highway  as  to  make 
the  use  of  them,  as  such,  dangerous. 
Biggs  V.  Huntington,  32  W.  Va.  55, 
9  S.  E.  51. 

And  where  it  permits  an  excavation 
to  remain  without  proper  guards  so 
near  the  highway  that  one  rightfully 
using  it  may,  without  fault,  by  unin- 
tentional deviation,  or  accidental  mis- 
step, sustain  injury  by  falling  into  such 
excavation,  it  is  also  liable.  Clark  v. 
Richmond,  83  Va.  355,  5  S.  E.  369; 
Noble  V.   Richmond,   31   Gratt.   271. 

But  where,  in  order  to  reach  the 
place  of  danger,  the  party  must  quit 
the  highway  and  become  a  trespasser 
on  another's  prem'ses,  such  corporation 
is  not  liable.  Clark  v,  Richmond,'  83 
Va.  355,  5  S.  E.  369. 

Where  a  traveler  unnecessarily,  for 
his  own  convenience,  leaves  the  high- 
way, and  in  so  doing  meets  with  an 
accident  outside  of  the  highway,  the 
city  can  not  be  responsible,  no  matter 
how  near  the  highway  the  obstruction 
may  be.  Biggs  v.  Huntington,  32  W. 
Va.  55,  9  S.  E.  51. 

Places  Attractive  to  Children. — The 
obligation  of  municipal  corporations  to 
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erect  barriers  around  areas  adjoining 
or  extending  into  its  sidewalks  or  high- 
ways grows  out  of  the  duty  which 
rests  upon  such  corporations  to  main- 
tain their  streets  and  highways  in  safe 
condition  for  those  who  may  be  right- 
fully using  them,  whether  they  be 
grown  persons  or  children;  but  this 
duty  can  not  be  held  to  extend  to  the 
protection  of  children  against  every 
sudden  freak  that  may  possess  them. 
No  case  has  gone  to  the  extent  of 
holding  a  municipal  corporation  liable 
in  damages  to  a  child  who  had  left 
the  street  or  highway  and  suffered  an 
injury  as  a  consequence  of  his  having 
climbed  upon  a  structure  entirely  with- 
out its  limits,  and  fallen  therefrom. 
Clark  V.  Richmond,  83  Va.  355,  5  S.  E. 
369. 

The  plaintiff,  a  child  of  tender  years, 
was  injured  by  falling  into  an  excava- 
tion, or  area  way,  appurtenant  to  a 
building  in  process  of  erection.  This 
area  way  was  surrounded  by  a  brick 
wall  or  coping  which  extended  from 
fifteen  to  twenty-four  inches  above  the 
surface  of  the  sidewalk.  This  area  way 
and  coping  were  wholly  without  the 
boundary  of  the  sidewalk,  and  in  order 
to  reach  it,  the  child  injured  had  to  go 
•outside  the  limits  of  the  walk  and  climb 
to  the  top  thereof.  It  was  from  the 
top  of  this  coping  that  it  fell  into  the 
excavation  below.  Held,  that  the  city 
was  not  liable.  Clark  v.  Richmond,  83 
Va.  355,  5  S.  E.  369.  j 

Nor  is  it  actionable  negligence  in  | 
such  a  corporation  to  have  a  place  "so  | 
alluring  to  children"  as  that  mentioned  j 
in  the  evidence,  exposed  without  bar-  I 
riers,  when  it  could  only  be  reached  by  | 
leaving  the  highway  and  trespassing  \ 
on  another's  premises.  Clark  v.  Rich-  j 
mond,  83  Va.  355,  5  S.  E.  369.  ; 

8.  Duties   and   Liabilities   of   Abutting 
Owners. 

The  streets  and  walks  in  towns  and 
cities  are  designed   for  the  use  of  the 
public,  and  the  use  of  them  by  an  indi-  ' 
vidual  simply  for  his  own  convenience 


and  accommodation  unaccompanied  by 
any  public  use,  as  for  drains,  private 
crossings,  sewers,  vaults,  cess  pools  or 
other  obstructions,  -s  unauthorized  and 
essentially  a  nuisance  for  which  such 
individual  is  liable  for  damages  to  any 
one  injured  thereby.  And,  because  it 
is  the  duty  of  the  town  to  keep  its 
streets  and  walks  free  from  such  pri- 
vate nuisances,  it  is  also  liable  for  dam- 
ages to  any  one  injured  by  its  neglect 
to  abate  such  nuisance  or  remove  such 
private  obstruction.  Curry  v.  Mann- 
Sngton,  23  W.  Va.  14;  0*Hanlin  v.  Car- 
ter Oil  Co.,  54  W.  Va.  510,  46  S.  E.  565. 

In  an  action  for  injuries  from  an  ob- 
struction in  a  street,  based  on  defend- 
ant's failure  to  provide  lights  or  signals, 
where  the  evidence  showed  that  plain- 
tiff was  injured  as  alleged,  and  that  de- 
fendant's negligence  was  the  proxi- 
mate cause  of  the  injury,  and  no  error 
appears  in  the  instructions,  a  judgment 
for  plaintiff  will  be  affirmed.  Peters- 
burg V.  Todd,  2  Va.  Dec.  301. 

Where  City  Widens  Street  So  as  to 
Include  Excavation. — A  cellar  is  exca- 
vated and  a  building  erected  over  it, 
fronting  on  a  street  in  Charleston,  in 
1835.  In  1862,  the  bu'lding  is  burned. 
In  1866,  the  defendants  purchase  the 
lot;  in  1867,  the  corporate  authorities 
of  C.  widened  the  street  so  as  to  em- 
brace about  six  feet  of  the  front  of  the 
cellar,  in  which  the  defendants  appear 
to  have  acquiesced.  In  1868,  the  plain- 
tiff, B.,  after  night,  fell  into  the  cellar 
and  sustained  injuries,  for  which  he 
brought  suit  for  damages  against  the 
defendants,  F.  and  M.  The  declaration 
alleges  that  the  defendants  made  and 
dug  the  cellar.  Held,  the  cellar  being 
excavated  at  the  time  the  authorities 
widened  the  street,  the  town  alone 
would  be  liable  for  accidents,  unless  it 
should  appear  that  the  defendants  did 
something  to  continue  the  cellar  there, 
such  as  using  it  as  an  entrance  to  the 
basement  of  their  building,  subse- 
quently erected,  or  something  of  that 
sort,  of  which  fact  nothing  appears  in 
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the  evidence.  Beach  v,  Frankcnberger, 
4  W.  Va.  712. 

It  is  not  error  to  instruct  the  jury 
that  the  plaintiff  could  not  recover 
under  his  declaration,  if  they  believed 
that  the  cellar  was  dug  when  the  de- 
fendants purchased  the  lot.  Beach  v, 
Frankcnberger,  4  W.  Va.  712. 

Independent  Contractors. — If  an  en- 
terprise entered  upon  by  the  owner  of 
a  iot  is  inherently  and  necessarily 
dangerous,  or  if  danger  and  hazard 
must  necessarily  accompany  the  work, 
or  if  the  doing  of  the  work  will  neces- 
sarily create  a  nuisance,  the  owner  can 
not  escape  liability  by  employing  an 
independent  contractor.  But  the 
building  of  a  house  fronting  on  a  city 
street  is  not  of  this  nature,  and  the 
owner  is  not  liable  for  the  negligence 
of  a  competent,  independent  contractor, 
or  his  servants.  Richmond  v.  Sitter- 
ding,  101  Va.  354,  43  S.  E.  562. 

Recovery  Over  by  City  against 
Abutting  Owner. — In  an  action  by  a 
municipal  corporation  to  recover  back 
damages  which  it  has  been  compelled 
to  pay  for  an  injury  inflicted  by  an  al- 
leged improper  use  of  its  streets  by  a 
lot  owner,  it  is  competent  for  the  lot 
owner  to  show  that  he  was  under  no 
obligation  to  keep  the  street  in  a  safe 
condition,  and  that  it  was  not  through 
his  fault  that  the  accident  happened. 
Richmond  v.  Sitterding,  101  Va.  354,  43 
S.  E.  562.  See  also,  the  title  FORMER 
ADJUDICATION  OR  RES  ADJUDI- 
CATA,  vol.  6,  p.  338. 

Injuries  Occasioned  by  Overhanging 
Wires,  Live  Wires  upon  or  Adjacent  to 
Highway,  Negligent  Operation  of  Gas 
Wells  and  Stone  Quarries  Adjacent  to 
Highway,  etc. — See  the  specific  titles, 
such  as  ELECTRICITY,  vol.  5,  p.  55; 
GAS,  vol.  6,  p.  704;  NUISANCES,  vol. 
10,  p.  499;  STREET  RAILROADS, 
ante,   p.   834;   etc. 

B.   PROXIMATE  CAUSE. 

Where  the   defect  or  obstruction  in 

the  road  is  merely  a  remote  cause  of 

the   injury,   and   the   want   of  care  or 
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negligence  of  the  plaintiff  is  the  direct 
or  proximate  cause  of  the  injury,  the 
plaintiff  can  not  recover.  Phillips  v. 
Ritchie  County  Court,  31  W.  Va.  477, 
7  S.  E.  427;  Childrey  v.  Huntington,  34 
W.  Va.  457,  12  S.  E.  536. 

"In  the  case  of  Phillips  v.  Ritchie 
County  Court,  31  W.  Va.  477,  478,  7 
S.  E.  427,  this  court  held,  that  where 
the  defect  or  obstruction  in  the  road 
is  merely  a  remote  cause  of  the  injury, 
and  the  want  of  care  or  negligence  of 
the  plaintiff  is  the  direct  or  proximate 
cause  of  the  injury,  the  plaintiff  can 
not  recover.  •  In  the  case  of  Fawcett  v* 
Railway  Co.,  24  W.  Va.  755,  this  court 
held,  that  'the  cause  of  an  injury,  in 
contemplation  of  law,  is  that  which 
immediately  produces  it,  as  its  natural 
consequence;  and,  therefore,  if  a  party 
be  guilty  of  a  default  or  act  of  negli- 
gence which  would  naturally  produce 
an  injury  to  another,  but,  before  such 
injury  actually  results,  a  third  person 
does  some  act  which  is  the  immediate 
cause  of  the  injury,  such  third  person 
is  alone  responsible  for  the  injury.*  ** 
Smith  V.  County  Court,  33  W.  Va.  713, 
11  S.  E.  1,  4. 

It  would  be  error  to  instruct  the  jury 
that  if  anything  else  than  the  negli- 
gence of  the  defendant  contributed  to 
produce  the  injury  complained  of,  the 
plaintiff  can  not  recover.  It  might  be 
that  storm  or  lightning  frightened  the 
horse  near  the  defective  piart  of  the 
highway,  and  thus  made  it  impossible 
for  the  driver  even  by  the  use  of  ex- 
treme care  to  avoid  injury;  and  in  such 
case  the  plaintiff  would  be  entitled  to 
recover.  Sheff  v,  Huntington,  16  W. 
Va.  307,  321.  See  also,  the  title  NEG- 
LIGENCE, vol.  10,  p.  372,  et  seq. 

Term  Defined  and  Illustrated. — Prox- 
imate cause,  as  a  legal  term,  does  not 
necessarily  imply  closeness  or  nearness 
in  point  of  time,  or  physical  sequence 
of  events,  but  rather  closeness  or  near* 
ness  in  causal  connection.  In  the  case 
at  bar,  a  collision  with  a  telephpne  pola 
near  the  center  of  the  road  caused  the 
plaintiffs  horse  to  run  away  and  col- 
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lide  with  a  second  pole  near  the  side 
of  the  road,  causing  the  injury  com- 
plained of.  Held,  the  first  pole  was 
the  natural  and  proximate  cause  of  the 
accident.  Watts  v.  Southern  Bell  Tel., 
etc.,   Co.,  100  Va.  45,  40  S.  E.  107. 

Same — Ice  and  Snow. — Where  there 
was  a  depression  or  drain  extending 
across  the  sidewalk  18  by  24  inches  in 
width,  about  a  foot  deep  at  its  lower 
end  and  three  or  four  inches,  or 
scarcely  anything,  at  its  upper  end,  and 
the  ground  including  the  sidewalk  at 
this  point  was  covered  with  a  heavy 
sleet,  which  was  hard  frozen,  and  which 
the  city  had  not  had  an  opportunity  to 
remove,  and  where  the  accident  re- 
sulted from  the  plaintiff  slipping  upon 
the  ice  at  this  point,  it  was  held,  upon 
demurrer  to  the  evidence,  that  the  ice 
was  the  proximate  and  efficient  cause 
of  the  accident.  Charlottesville  v. 
Failes,  103  Va.  53,  56,  48  S.  E.  511. 

Accidents  Occasioned  by  Frightened 
Horses. — Where  an  injury  is  the  com- 
bined result  of  a  horse  becoming  sud- 
denly frightened,  and  shying  away  from 
a  pile  of  rock  beside  the  roadway,  and 
the  failure  of  the  county  court  to  pro- 
vide a  suitable  guard  rail  along  the 
approach  to  a  bridge,  the  county  is 
liable  for  the  damages  sustained  by 
reason  thereof.  Rohrbough  v.  Barbour 
County  Court,  39  W.  Va.  472,  20  S.  E. 
565. 

If  sufficient  time  elapses  between  the 
fright  of  a  horse  and  the  accident  to 
permit  the  driver,  being  a  man  of  ordi- 
nary prudence,  to  make  a  proper  effort 
to  regain  control  of  the  frightened 
animal,  even  though  he  should  fail,  the 
county  would  not  be  liable  for  its  neg- 
ligence, as  the  injury  must  be  attributed 
to  the  viciousness  of  the  horse,  rather 
than  to  the  defect  in  the  highway. 
But  if  no  such  time  intervenes,  but  the 
fright  and  accident  are  concurrent 
events,  then  the  county  would  be  liable, 
for  the  very  purpose  of  the  law  in 
requiring  dangerous  approaches  to 
bridges  to  be  protected  by  a  sufficient 
railing  is  to   guard   against  just   such 


accidents,  rendered  unavoidable  by  rea- 
son of  their  suddenness.  Rohrbough 
V.  Barbour  County  Court,  39  W.  Va. 
472,  20  S.   E.  565. 

Where  a  boy  seventeen  years  of  age 
is  driving  an  open  buggy  along  a 
street,  with  two  companions,  younger 
than  himself,  behind  a  horse  which  has 
contracted  the  vicious  habit  of  back- 
ing, and  which,  becoming  frightened 
at  escaping  steam  from  a  locomotive, 
stops  and  trembles  for  a  moment,  and, 
on  being  struck  with  a  whip,  com- 
mences backing,  and  in  spite  of  whip 
and  words  continues  to  back  the  buggy 
some  twenty-five  or  twenty-six  feet  on 
the  surface  of  the  street,  and  then 
down  a  steep  bank,  by  reason  of  which 
one  of  the  occupants  is  injured,  if 
sufficient  time  elapses  between  the 
fright  of  the  horse  and  the  accident  to 
permit  the  driver,  a  man  of  ordinary 
prudence,  to  make  a  proper  effort  to 
regain  control  of  the  frightened  ani- 
mal, even  though  he  should  fail,  the 
city  would  not  be  liable  for  its  negli- 
gence in  failing  to  maintain  a  rail  or 
barrier  along  said  embankment,  as  the 
injury  must  be  attributed  to  the  vi- 
ciousness of  the  horse,  rather  than  the 
defect  of  the  street.  Hungerman  r. 
Wheeling,  46  W.  Va.  761,  34  S.  E.  778. 
distinguishing  Rohrbough  v.  Barbour 
County  Court,  39  W.  Va.  472,  20  S.  E, 
565. 

The  plaintiff  and  a  lady  friend  w^ere 
driving  a  single  horse  to  a  spring 
wagon  along  the  road  leading  from  the 
city  of  Charleston  to  the  town  of  Mai- 
den, in  Kanawha  county.  At  a  point 
in  said  road  where  it  was  from  12  lo 
18  feet  wide,  two  calves  yoked  together 
came  suddenly  from  the  pawpaw 
bushes,  and  frightened  the  horse,  which 
the  plaintiff  had  owned  for  two  years, 
and  regarded  as  gentle;  and  he  com- 
menced backing,  and  continued  so  to 
do  until  he  backed  the  wagon  and  its 
occupants  and  himself  over  the  steep 
river  bank,  whereby  the  plaintiff  was 
seriously  and  permanently  injured.  In 
a  suit  brought  against  the  county  court 
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of  Kanawha  county  to  recover  dam- 
ages for  the  injuries  sustained,  it  was 
proven  by  plaintiff  that  she  could  have 
managed  the  horse  but  for  the  narrow- 
ness of  the  road;  that  she  had  traveled 
the  same  road  two  or  three  times  a 
week  for  the  previous  two  years  with- 
out accident;  and  by  another  witness 
that  the  road  was  in  good  condition, 
smooth,  and  cindered,  and  that  he  had 
traveled  said  road  two  hundred  times 
a  year  for  sixteen  years,  driving  all 
kinds  of  horses  and  teams,  and  had 
never  met  with  an  accident;  that  the 
road  at  that  point  was  wide  enough  for 
two  teams  to  pass,  and  on  one  side  of 
the  road  was  a  steep  mountain  which 
slipped  into  the  road  in  wet  times,  and 
on  the  other  side  the  river  bank.  Held, 
that,  under  the  circumstances  of  this 
case,  the  narrowness  of  the  road  was 
not  the  proximate  cause  of  the  injury, 
but  the  sudden  appearance  of  the 
calves,  and  that  the  defendant  was  not 
liable  for  said  injury.  Smith  v.  County 
Court,  33  W.  Va.  713,  11  S.  E.  1. 

Accident  WhUe  Engaged  in  Personal 
Encounter. — Where  plaintiff  was  in- 
jured by  his  foot  slipping  into  a  hole 
in  the  sidewalk  while  engaged  in  a 
struggle  with  another  man,  it  was  held, 
that  the  struggling  with  another  man 
was  the  proximate  cause  of  his  injury 
and  that  the  hole  in  the  sidewalk  was 
the  remote  cause,  and  therefore  he  was 
not  entitled  to  recover  for  such  injury. 
Childrey  v,  Huntington,  34  W.  Va.  457, 
12  S.  E.  536. 

C.         CONTRIBUTORY        NEGLI- 
GENCE. 
1.    Effect  of  Contributory  Negligence. 

To  render  a  county  liable  for  an  in- 
jury sustained  on  a  public  road  or 
highway,  the  defect  in  the  road,  either 
alone  or  combined  with  some  matter 
of  pure  accident  for  which  the  plain- 
tiff was  not  in  fault,  must  have  been 
the  sole  cause  of  injury.  Phillips  v. 
Ritchie  County  Court,  31  W.  Va.  477, 
7  S,  E.  427. 

It  is  only  against  accidents  that  re- 


sult to  the  plaintiff  while  he  is  in  the 
exercise  of  reasonable  care  that  the 
county  is  bound  to  indemnify  him. 
Childrey  v.  Huntington,  34  W.  Va. 
457,  12  S.  E.  536,  539. 

Though  it  is  the  duty  of  a  city  to  use 
reasonable  care  to  keep  its  streets  and 
sidewalks  in  a  safe  condition  for  travel, 
it  is  equally  the  duty  of  a  traveler 
thereon,  to  exercise  ordinary  care,  and 
contributory  negligence  on  the  part  of 
the  latter  whereby  he  is  injured  will 
preclude  a  recovery  against  the  city. 
Clark  V.  Richmond,  83  Va.  355,  5  S.  E. 
369;  Roanoke  v.  Harrison,  1  Va.  Dec. 
801;  Richmond  v.  Courtney,  32  Gratt. 
792;  Moore  v.  Richmond,  85  Va.  538, 
543,  8  S.  E.  387;  Piedmont  Elec,  etc., 
Co.  V.  Patteson,  84  Va.  747,  771,  6  S. 
E.  4;  Richmond,  etc.,  R.  Co.  v.  Morris, 
31  Gratt.  200;  Gordon  v,  Richmond, 
83  Va.  436,  2  S.  E.  727. 

Contributory  Negligence  of  Mother 
Suing  for  Death  of  Child,— "The  court 
instructs  the  jury  that  Jacob  Scott's 
want  of  responsibility  for  negligence 
can  not  be  invoked  to  maintain  this 
action,  if  you  believe,  from  the  evi- 
dence, that  his  mother  was  negligent 
in  not  endeavoring  to  prevent  him 
from  being  exposed  to  the  dangers 
alleged  in  the  declaration,  and  that 
such  negligence  on  her  part  contributed 
directly  Ifo  the  accident  which  caused 
his  death,  you  will  find  for  the  defend- 
ant city."  Held,  not  to  be  prejudicial, 
in  Newport  News  v.  Scott,  103  Va. 
794,  803,  50  S.  E.  266. 

If  a  traveler  on  the  highway  fails  to 
use  ordinary  caution,  and  voluntarily 
takes  a  dangerous  risk,  that  a  sensible 
or  reasonable  person  wouM  not  take, 
then  he  can  not  recover,  if  injured, 
notwithstanding  the  negligence  of 
others,  unless  designed  wantonly,  for 
the  purpose  of  injuring  such  person. 
Hanley  v.  Huntington,  37  W.  Va..578, 
16  S.  E.  807. 

"The  court  instructs  the  jury  that  if 
they  believe,  from  the  evidence,  that 
Mrs.  Scott,  the  mother  and  administra- 
trix of  Jacob  Scott,  deceased,  knew  of 
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,the  existence  of  the  hole  in  which  he 
was  found  dead,  and  that  it  was  a  dan- 
gerous place  for  children  to  go  and 
play  around,  and  knew  that  he  exposed 
himself  to  such  danger  by  going  to 
and  playing  around  such  hole,  but  made 
no  effort  to  prevent  him  from  expos- 
ing himself  to  such  danger,  and  that, 
in  consequence  thereof;  he  lost  his  life 
by  exposing  himself  to  such  danger  in 
going  to  and  playing  around  said  hole, 
she  was  guilty  of  contributory  negli- 
gence and  can  not  recover  in  this  ac- 
tion." Held,  not  to  be  prejudicial,  in 
Newport  News  v.  Scott,  103  Va.  794, 
802,   50    S.    E.    266. 

Previous  Negligence  of  Mother — 
"The  court  instructs  the  jury  that  no 
previous  negligence  of  the  mother,  if 
she  were  guilty  of  any,  in  permitting 
the  deceased  to  play  near  the  place 
where  the  accident  occurred,  can  affect 
her  right  to  recover  in  this  case.  She 
must  have  been  guilty  of  negligence  on 
that  occasion  which  directly  contributed 
to  the  death  of  her  child.  Held,  not  to 
be  prejudicial,  in  Newport  News  v. 
Scott,  103  Va.  794,  799,  50  S.  E.  266. 

Does  Not  Justify  Wanton  Injuries. — 
A  traveler  on  a  public  road  must  ex- 
ercise at  least  ordinary  care  and  cau- 
tion. No  recovery  can  be  had  by  the 
plaintiff  in  an  action  against  a  county 
where  his  negligence  in  any  degree 
contributed  to  the  injury,  unless  the 
defendant,  being  aware  of  .the  plain- 
tiffs danger,  and  having  the  oppor- 
tunity to  avert  it,  fails  to  use  ordinary 
caution  to  do  so.  If  the  plaintiff  volun- 
tarily incurs  danger  so  great  that  no 
sensible  or  reasonable  person  would 
have  incurred  it,  in  the  absence  of 
negligence  on  the  part  of  the  defend- 
ant, that  exhibits  a  design  or  intention 
to  wantonly  injure  him,  he  will  be  pre- 
cluded from  a  recovery.  Phillips  v. 
Ritchie  County  Court,  31  W.  Va.  477, 
7  S.  E.  427. 

Under  West  Virginia  Sutiite.--The 
West  Virginia  statute  which  fixes  ab- 
solute liability  upon  the  municipal  cor- 
poration   for    injuries    resulting    from 


defective  streets  and  sidewalks,  does 
not  relieve  pedestrians  and  other  trav- 
elers from  liability  for  their  con- 
tributory negligence.  Chapman  v. 
Milton,  31  W.  Va.  384,  7  S.  E-  22; 
Phillips  V.  Ritchie  County  Court,  31 
W.  Va.  477,  7  S.  E.  427. 

2.    Degree  of  Care  Required, 
a.   Generally. 

A  person  using  the  streets  of  a  city 
is  only  bound  to  use  ordinary  care  to 
avoid  accident,  but  what  is  ordinary 
care  is  to  be  determined  by  the  facts 
and  circumstances  of  the  particular 
case.  Winchester  v,  Carroll,  99  Va. 
727,  40  S.  E.  37;  Moore  v,  Richmond, 
85  Va.  538,  8  S.  E.  387. 

While  a  proper  degree  of  care  is 
required  from  the  authorities  of  the 
city  or  town,  upon  the  other  hand,  at 
least  ordinary  care  is  required  from 
the  traveler  or  person  using  the  high- 
way. He  can  not  shut  his  eyes  against 
apparent  dangers.  He  is  bound  to 
keep  his  eyes  open,  and  maintain  a 
proper  degree  of  watchfulness  against 
danger;  and  it  is  only  against  acci- 
dents that  result  to  the  plaintiff  while 
he  is  in  the  exercise  of  reasonable 
care  that  the  municipality  is  bound  to 
indemnify  him.  Moore  v.  Huntington, 
31  W.  Va.  842,  8  S.  E.  512,  515;  Phillips 
V.  Ritchie  County  Court,  3l  W.  Va, 
477,  7  S.  E.  427;  Snoddy  v.  Hunting- 
ton,  37  W.  Va.  Ill,  16  S.  E.  442,  444. 

It  is  well  settled  that  it  is  always 
essential  to  fix  liability  upon  a  munici- 
pality for  injuries  received  by  accident 
upon  its  streets  or  sidewalks  that  the 
plaintiff  must  have  used  reasonable 
and  ordinary  care  to  have  avoided  the 
accident.  The  party  complaining  of 
injury  caused  by  the  negligence  of  the 
city  can  not  recover,  if  it  appears  that 
by  the  want  of  ordinary  care  and  pru- 
dence on  his  part,  he  contributed  di- 
rectly to  the  injury.  Richmond  ». 
Courtney,  32  Gratt.  792;  Danville  v, 
Robinson,  99  Va.  448,  450,  39  S.  E.  123. 

Plaintiff  not  guilty  of  contributory 
negligence  if  exercising  such  care  as  an 
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ordinarily  prudent  person  would  ob- 
serve.   Instruction  approved  in  Gordon 

V.  Richmond,  83  Va.  436,  2  S.  E.  727. 
Riding  Horse  at  Faster  Gait  than  a 

Walk. — A  traveler  is  not  required  to 
walk  his  horse,  but  has  a  right  to  travel 
at  such  a  rate  as  a  man  of  ordinary 
prudence  usually  travels.  M'CouU  v. 
Manchester,  85  Va.  579,  584,  8  S.  E. 
379.    See  post,  "Violations  of  Statute," 

VI,  C,  8. 

b.    Where  Danger  Apparent. 

"The  court  instructs  the  jury  that 
the  degree  of  care  and  caution  required 
of  the  plaintiff  in  such  cases  would  de- 
pend upon  the  degree  of  his  knowledge 
and  information  concerning  the  de- 
fective or  unsafe  condition  of  the 
sidewalk  in  question."  Approved  in 
Gordon  v,  Richmond,  83  Va.  436,  2 
S.  E.  727. 

The  fact  that  the  sidewalk  was  ob- 
viously in  a  slippery  and  dangerous 
condition,  imposed  upon  the  plaintiff 
the  necessity  of  exercising  a  degree  of 
care  for  his  own  safety  commensurate 
with  the  increased  risk.  Charlottes- 
ville V.  Failes,  103  Va.  53,  57,  48  S.  E. 
511;  Moore  v.  Huntington,  31  W.  Va. 
842,  8  S.  E.  512,  515. 

Where  a  traveler,  or  pedestrian,  in 
passing  along  a  street,  sees  an  obstruc- 
tion therein,  it  is  his  duty  to  exercise 
greater  care,  whether  the  circum- 
stances are  sufficient  to  arouse  his  fear 
or  not.  Richmond  v,  Leaker,  99  Va.  1, 
37  S.  E.  348. 

A  municipal  corporation  may  permit 
persons  erecting  buildings  on  its  streets 
to  use  a  portion  of  the  streets  and  side- 
walks for  the  deposit  of  building  ma- 
terials and  appliances,  and,  where  such 
obstructions  are  open  and  obvious, 
travelers  and  pedestrians  passing  along 
such  streets,  at  the  point  thus  ob- 
structed, are  required  to  use  greater 
care  to  avoid  accident  than  would 
otherwise  be  necessary.  Richmond  v. 
Leaker,  99  Va.  1,  37  S.  E.  348. 

"The  court  further  instructs  the  jury 
that   if,  previous   to  the   accident,   the 


plaintiff  knew  that  there  was  ice  ahead 
of  her,  and  then  took  the  risk  of  pass- 
ing over  it  safely,  she  can  not  recover, 
unless  she  used  (that)  care  and  caution 
which  a  person  of  ordinary  prudence 
would  exercise  with  a  knowledge  that 
there  was  some  ice  there;  that  if  she 
had  knowledge  that  there  was  an  ob- 
struction, and  interference  with  the 
passage  so  as  to  render  it  perilous, 
dangerous,  and  insecure  for  a  person 
of  ordinary  care  and  prudence  to  pass, 
she  took  her  chance,  and  would  not  be 
entitled  to  recover,  notwithstanding 
they  may  believe  the  city  negligent." 
Approved  in  Lynchburg  v.  Wallace,  95 
Va.  640,  644,  29  S.  E.  675. 

If  a  foot  passenger  departs  from  the 
sidewalk,  which  he  knows  is  obstructed, 
and  undertakes  to  walk  in  the  middle  of 
the  street,  upon  ground  not  at  all  ap- 
propriated to  pedestrians,  or  omits  a 
precaution  hitherto  universally  prac- 
ticed, of  providing  himself  with  a  lan- 
tern in  passing  a  dangerous  place,  and 
receives  an  injury  from  thus  violating 
customary  precautionary  measures, 
such  contributory  negligence  will  pre- 
vent a  recovery.  Hesser  v.  Grafton,  33 
W.  Va.  548,  11  S.  E.  211;  Snoddy  v. 
Huntington,  37  W.  Va.  Ill,  16  S.  E. 
442,    444. 

Extraordinary  Care. — And  though  a 
traveler  has  actual  knowledge  of  the  bad 
condition  of  the  highway,  its  use  by 
him  is  not  per  se  negligence,  and  does 
not  impose  on  him  the  exercise  of  ex- 
traordinary care.  Gordon  v.  Richmond, 
83  Va.  436,  2  S.  E.  727.  See  also,  post, 
"Effect  of  Knowledge  of  Danger," 
VI,  C,  3. 

3.  Effect  of  Knowledge  of  Danger. 

See*  also,  ante,  "Where  Danger  Ap- 
parent," VI,  C,  2,  b. 

It  is  not  negligence  per  se  for  one  to 
use  a  street  crossing  known  to  be  dan- 
gerous unless  the  danger  is  so  apparent 
that,  in  the  exercise  of  ordinary  care, 
a  traveler  ought  not  to  attempt  to  use 
it.  H  reasonably  prudent  men  differ  as 
to   the   propriety   of   encountering   the 
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•  danger,  then  it  is  a  question  for  the  jury 
to  determine,  upon  all  the  facts  and 
circumstances  of  the  case,  whether  the 
attempt  to  cross  was  an  act  of  negli- 
gence or  not.  Charlottesville  v.  Strat- 
ton,  102Va.95,99,  45S.  E.  737;  Newport 
News,  etc.,  Co.  v.  Bradford,  100  Va. 
231,  40  S.  E.  900;  Danville  v.  Robinson, 
99  Va.  448,  39  S.  E.  122;  Gordon  v. 
Richmond,  83  Va.  436,  2  S.  E.  727; 
Moore  v.  Huntington,  31  W.  Va.  842, 
8  S.  E.  512,  515;  Yeager  v.  Bluefield,  40 
W.  Va.  484,  21  S.  E.  752. 

A  person  is  not  compelled  to  refrain 
from  using  a  crossing  or  to  stay  in- 
•doors  because  he  knows  it  is  in  need  of 
repair.  The  question  is,  whether  its 
defective  condition  is  such,  and  the 
dangers  so  obvious,  as  to  deter  an  or- 
dinarily prudent  person  from  attempt- 
ing to  use  the  same.  Yeager  v.  Blue- 
field,  40  W.  Va.  484,  21  S.  E.  752;  Moore 
V.  Huntington,  31  W.  Va.  842,  8  S.  E. 
512,  515. 

Where  a  person  in  the  lawful  use  of 
a  highway  encounters  an  obstruction, 
he  may  attempt  to  pass  it  if  it  is  con- 
sistent with  reasonable  care  to  do  so; 
and  this  is  generally  a  question  for  the 
jury,  depending  upon  all  of  the  circum- 
stances of  the  particular  case.  It  is 
pertinent,  however,  in  connection  with 
other  facts,  to  inquire  whether  the  dan- 
ger could  have  been  altogether  avoided 
without  serious  inconvenience,  and  it 
is  error  to  refuse  to  permit  such  inquiry 
to  be  made.  Newport  News,  etc., 
Elec.  Co.  V.  Bradford,  99  Va.  117,  37 
S.    E.    807. 

The  fact  that  other  persons  may  have 
passed  over  the  obstruction  where  the 
plaintiff  was  injured,  and  the  further 
fact  that  plaintiff  thought  she  could  do 
so  by  exercising  reasonable  care,  are 
not  conclusive  upon  the  question  of 
■contributory  negligence.  The  circum- 
stances or  necessities  under  which 
other  people  undertook  to  pass  the  ob- 
struction might  have  been  different 
from  those  in  the  case  of  the  plaintiff, 
and  the  determination  of  the  question 
of  contributory  negligence  should  not 


rest  solely  upon  what  other  people  did, 
or  were  able  to  do,  but  upon  all  the 
facts  and  circumstances  of  the  case 
tending  to  prove  or  disprove  contribu- 
tory negligence  on  the  part  of  the  pUin- 
tiff.  Newport  News,  etc.,  Elec.  Co.  v. 
Bradford,  99  Va.  117,  124,  37  S.  E.  807. 

If  the  unsafe  condition  of  a  city 
street  is  such  as  to  render  its  use  ob- 
viously and  imminently  dangerous, 
there  can  be  no  recovery  by  one  cog- 
nizant of  that  fact.  Winchester  v.  Car- 
roll, 99  Va.  727,  40  S.  E.  37: 

It  is  well  settled  as  a  general  rule  of 
law  that  in  an  action  against  a  munici- 
pal corporation  for  a  personal  injury 
caused  by  a  defective  street  or  side- 
walk, the  plaintiff  is  not  entitled  to  re- 
cover where  he  knowingly  and  con- 
sciously incurs  danger  which  there  is 
no  necessity  for  incurring.  Moore  v. 
Huntington,  31  W.  Va.  842,  8  S.  E. 
512,  515. 

As  to  Patent  Defects. — ^A  person 
who  uses  a  sidewalk  or  other  highway, 
which  his  observation,  prudently  exer- 
cised, would  inform  him  was  danger- 
ous, takes  the  risk  of  such  injuries  as 
may  result  to  him  by  open  and  appar- 
ent defects,  such  as  his  observation 
ought  to  have  detected  and  avoided; 
but  if  the  injury  docs  not  result  from 
these,  but  from  another  and  latent  de- 
fect, which  no  reasonable  degree  of 
prudence  or  care  could  detect,  he  will 
not  be  considered  as  taking  the  risk  of 
injury  from  this  latent  defect  Moore 
V.  Huntington,  31  W.  Va.  842,  8  S.  E. 
512. 

Illustrations.  —  A  person  who  at- 
tempts to  drive  under  a  rope  stretched 
in  full  view  across  a  city  street,  and 
is  injured  by  the  overturning  of  the 
buggy,  caused  by  the  rope  striking  the 
top  of  the  buggy,  is  guilty  of  such  con- 
tributory negligence  as  will  bar  a  re- 
covery. Belvin  v,  Richmond,  85  Va. 
574,  577,  8  S.  E.  378. 

Where  the  facts  proved  show  that 
the  plaintiff,  sitting  in  his  buggy,  drove 
upon  a  visible  and  dangerous  land 
slide  in  the  road,  and  thereby  his  buggy 
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was  upset,  and  he  was  injured,  the 
plaintiff  is  not  entitled  to  a  verdict; 
and  if  one  is  found  for  hini  by  the  jury 
the  court  should  set  it  aside.  Phillips 
V.  Ritchie  County  Court,  31  W.  Va.  477, 
7    S.    E.    427. 

"The  court  further  instructs  the  jury 
that  knowledge  of  the  fact  that  the 
bridge  was  in  unsound  condition  does 
not  preclude  the  plaintiff  from  recov- 
ery, provided  they  shall  believe  from 
the  evidence  in  the  cause  that  the  city 
of  Danville,  notwithstanding  the  known 
condition  of  the  bridge  to  it,  kept  it 
open  or  permitted  it  to  remain  open 
and  be  used  as  a  public  highway,  and 
provided,  further,  that  the  plaintiff  hav- 
ing such  knowledge,  used  reasonable 
care  in  passing  along  the  highway  to 
/  avoid  injury,  in  consequence  thereof." 
Approved  in  Danville  v.  Robinson,  99 
Va.   448,   450,   39   S.   E.   122. 

In  an  action  against  the  city  of  Rich- 
mond to  recover  damages  for  an  in- 
jury sutsained  by  falling  on  a  sidewalk, 
it  appeared  that  a  small  space  of  the 
pavement  had  been  broken  up,  and  that 
some  loose  bricks  lay  about,  against 
one  of  which  the  plaintiff  struck  her 
foot  and  fell.  But  it  also  appeared  that 
plaintiff  was  well  informed  of  the  con- 
dition of  the  pavement,  and  only  fell 
from  inattention.  Held,  that ,  whether 
the  defect  in  the  sidewalk  was  or  was 
not  such  as  to  subject  the  city  to  lia- 
bility for  an  injury  sustained  by  reason 
thereof  was  immaterial,  since  the  inat- 
tention of  the  plaintiff  having  contrib- 
uted to  her  injury,  she  is  not  entitled 
to  recover  damages  from  the  city  in 
any  event.  Richmond  v.  Courtney,  32 
Gratt.    792. 

In  an  action  against  a  city  for  inju- 
ries occasioned  by  a  defective  street 
crossing,  it  appeared  that  plaintiff,  after 
passing  over  a  board  crosswalk,  had 
to  step  down  about  12  inches  to  a  plat- 
form of  rock  and  earth  15  inches  wide, 
and  then  step  over  a  gutter  18  inches 
wide  to  another  crossing  made  of  flag- 
stones. This  crossing  was  at  least  17  . 
inches  wide,  was  about  on  a  level  with 


said  platform,  and,  through  constant 
snow  and  rain,  it  had  become  nearly 
covered  with  mud.  The  plaintiff  saw 
it  was  a  bad  crossing,  but,  being  in  a 
hurry,  tried  to  jump  over  it,  and  in 
so  doing  stepped  upon  an  uneven  part 
of  the  flagging,  where  it  was-  raised, 
and  fell.  Held,  that  the  city  was  not 
liable.  Roanoke  v.  Harrison,  1  Va. 
Dec.  801. 

Where  the  evidence  proves  that  the 
plaintiff,  in  passing  along  the  street  of 
a  town  on  a  dark  night,  without  a  lan- 
tern or  other  light,  fell  over  a  rock  in 
the  middle  of  the  street,  and  injured 
herself,  when  she  knew  that  both  the 
street  and  sidewalk  were  out  of  repair^ 
dangerous,  and  obstructed  by  dirt, 
rocks,  and  building  material,  she  will 
be  held  to  be  ,guilty  of  contributory 
negligence,  notwithstanding  the  town 
authorities  neglected  to  indicate  said 
obstructions  by  beacons  or  danger  sig- 
nals, as  it  was  their  duty  to  do.  Hes- 
ser  V.  Grafton,  33  W.  Va.  548,  11  S.  E. 
211. 

4.  Right  to  Assume  That  Way  Is  Safe» 
and  Duty  to  Discover  Defects. 

A  pedestrian  has  the  right  to  assume 
that  a  municipal  corporation  has  per- 
formed its  duty  to  keep  its  streets  and 
sidewalks  in  proper  repair  and  in  a 
reasonably  safe  condition  for  his  use 
as  a  traveler  exercising  ordinary  care 
for  his  own  safety.  Foley  v.  Hunting- 
ton, 51  W.  Va.  396,  401,  41  S.  E.  113; 
Moore  v.  Richmond,  85  Va.  538,  543, 
8  S.  E.  387;  Gordon  v.  Richmond,  83 
Va.  436,  2  S.  E.  727;  Richmond  v. 
Courtney,  32  Gratt.  792. 

"The  plaintiff  had  the  right  to  as- 
sume that  the  defendant  would  perform 
its  duty  in  keeping  the  sidewalk  in  the 
declaration  mentioned  in  safe  and 
proper  condition,  and  he  was  required 
to  exercise  only  ordinary  care  in  pass- 
ing over  the  place  where  the  accident 
occurred,  unless  he  knew  of  its  danger- 
ous condition,  or  might  have  seen  it 
by  the  exercise  of  the  care  ordinarily 
observed    by    the    citizens    in    walking 
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along  the  sidewalks  of  the  city;  he  was 
not  required  to  anticipate  danger,  nor 
to  be  on  the  lookout  for  its  existence." 
Approved  in  Gordon  v.  Richmond,  83 
Va.  436,  2  S.  E.  727. 

Travelers  along  a  public  street  have 
a  right  to  assume  that  the  street  is  in 
a  reasonably  safe  condition,  and  are 
not  required  to  keep  their  eyes  on  the 
pavement  at  every  moment.  But  they 
are  bound  to  use  ordinary  and  reason- 
able care  to  avoid  danger,  and  can  not 
recover  for  injuries  inflicted  by  coming 
in  contact  with  obstructions  which  are 
obvious  to  the  most  casual  observer. 
Osborne  v.  Pulaski  Light,  etc.,  Co.,  95 
Va.  16,  27  S.   E.  812. 

A  traveler  has  the  right  to  assume 
that  the  public  roads  are  in  good  con- 
dition, and  the  use  of  ordinary  care  is 
all  that  is  required  of  him.  He  is  not 
required  to  accurately  measure  the 
depths  of  the  ruts,  and  ascertain  the 
proximity  of  dangerous  roots  thereto, 
and  carefully  calculate  as  to  how  deep 
the  ruts  and  how  long  the  roots  would 
have  to  be  to  produce  an  accident. 
Hanley  v.  Huntington,  37  W.  Va.  578, 
16   S.   E.   807. 

Travelers  by  Night. — As  a  public 
highway  may  be  used  in  the  darkest 
night,  a  traveler  has  a  right  to  presume 
that  it  is  in  a  reasonably  safe  condi- 
tion. Marshall  v.  Valley  R.  Co.,  99  Va. 
798,  34  S.  E.  455;  Marshall  v.  Valley  R. 
Co.,  97  Va.  653,  34  S.  E.  455;  Watts  v. 
Southern  Bell  Tel.,  etc.,  Co.,  100  Va. 
45,  40  S.  E.  107. 

The  plaintiflF  was  not  guilty  of  con- 
tributory negligence  in  attempting  to 
cross  the  bridge  after  night.  It  was 
open  for  travel,  and  he  had  the  *right 
to  presume,  in  the  absence  of  knowl- 
edge to  the  contrary,  that  the  county 
had  discharged  its  duty  and  made  it 
safe  for  travelers,  even  on  a  dark  night. 
Rohrbough  v.  Barbour  County  Court, 
39  W.  Va.  472,  20  S.  E.  565. 

Illustrations. — PlaintiflF  was  injured 
by  falling  into  an  excavation  extend- 
ing across  the  sidewalk  and  made  by 


the  defendant  for  the  purpose  of  laying 
a  waterpipe.  This  excavation  was  18 
to  24  inches  wide,  and  2  1-2  feet  deep, 
and  the  dirt  taken  from  the  same  was 
heaped  upon  the  sidewalk  at  the  time. 
The  accident  happened  in  broad  day- 
light, about  ten  or  eleven  o'clock  in 
the  morning.  Plaintiff  testified  that  at 
the  time  of  the  accident,  she  was  not 
looking  to  the  front,  but  that  her  face 
was  turned  away  looking  at  flowers  in 
a  yard;  that  she  was  looking  to  the 
right  and  a  little  backward  when  she 
fell.  Held,  that  the  evidence  disclosed 
gross  negligence  on  the  part  of  the 
plaintiflF,  and  that  she  was  not  entitled 
to  a  recovery.  Osborne  v.  Pulaski 
Light,  etc.,  Co.,  95  Va.  16,  27  S.  E. 
812. 

The  evidence  showed  that  the  hole 
in  which  a  pedestrian  fell  was  about 
three  feet  wide  and  six  feet  deep,  and 
extended  across  the  unpaved  sidewalk 
and  into  the  street.  Its  depth  in  the 
street,  however,  was  only  six  or  eight 
inches.  PlaintiflF  testified  that  in  pass- 
ing that  way  at  an  earlier  hour  during 
the  same  evening,  he  walked  in  the 
middle  of  the  street,  notwithstanding 
the  street  was  muddy  from  recent 
rains;  that  he  was  on  his  way  to  at- 
tend a  social  function.  As  to  the  length 
of  time^  this  defect  had  existed,  the 
evidence  was  not  entirely  clear.  The 
hole  was  about  half  way  between  two 
gas  lights,  and  not  more  than  eighty 
feet  from  each.  These  lamps  gave  suf- 
ficient light  for  one  to  see  the  sidewalk 
even  on  a  dark  and  cloudy  night,  and 
to  discern  such  objects  as  small  pieces 
of  black  cinder,  and  even  marks  made 
wfth  a  cane  on  the  ground.  Presuma- 
bly these  lights  were  burning  at  the 
time  of  the  accident.  Plaintiff  him- 
self testified  that  he  could  have  seen 
the  sidewalk  the  night  of  the  accident 
if  he  had  looked  at  it,  but  gave  no  rea- 
son why  he  failed  to  look.  Held,  that 
the  evidence  disclosed  such  gross  neg- 
ligence on  the  part  of  the  plaintiff  as 
to  bar  any  recovery.  Moore  v.  Rich- 
mond, 85  Va.  538,  8  S.  E.  387. 
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5.  Constructive  Notice  of  Defects— In- 
jury to  City  Councilman. 

The  fact  of  being  a  member  of  a  city 
council  does  not  per  se  charge  the 
councilman  with  notice  of  defects  in 
the  sidewalks  of  the  city,  nor  debar 
him  from  recovering  damages  occa- 
sioned by  its  neglect  to  repair  its  side- 
walks. Danville  v.  Robinson,  99  Va. 
448,  39   S.   E.   122. 

"The  court  instructs  the  jury  that  if 
they  shall  believe  from  the  evidence 
that  the  plaintiff  was,  before  and  at  the 
time  of  the  injury  complained  of,  a 
member  of  the  council  of  the  city  of 
Danville,  and  as  such  and  by  virtue  of 
his  relations  to  the  city,  received  and 
had  notice  and  knowledge  that  the  side- 
walks of  the  iron  bridge  in  question 
were  in  a  decayed,  defective,  and  dan- 
gerous condition,  then  such  notice  and 
knowledge,  so  had  and  received  by  him, 
as  councilman,  is  by  law  imputed  to  him 
in  his  private  capacity,  and  such  no- 
tice affects  him  in  the  same  manner 
and  to  the  same  extent  as  if  received 
by  him  personally  and  individually." 
Approved  in  Danville  v.  Robinson,  99 
Va.  448,  450,  39  S.  E.   122. 

"The  court  instructs  the  jury  that  al- 
though they  may  believe  from  the  evi- 
dence that  the  plaintiff  had,  at  the  time 
of  the  accident,  no  actual  notice  or 
knowledge  of  the  unsafe  and  danger- 
ous condition  of  the  sidewalks  of  the 
iron  bridge,  yet  if  they  shall  further 
believe  from  the  evidence  that  plaintiff 
was  a  member  of  the  council  of  the 
city  of  Danville  from  July,  1896,  to  the 
time  of  the  accident,  and  that  during 
the  period  aforesaid  the  said  unsafe 
and  dangerous  condition  was  repeat- 
edly reported,  called  up  and  discussed 
in  said  council,  so  that  every  council- 
man attending  regularly  the  meetings 
of  said  council  had  full  opportunity  of 
being  informed  as  to  the  unsafe  and 
dangerous  condition  of  said  sidewalks, 
and  that  the  said  plaintiff,  in  disregard 
of  his  duties  as  councilman,  negligently 
failed  and  neglected  to  regularly  at- 
tend the  meetings  of  said  council,  and 


by  such  negligence  and  disregard  of  his 
duty  failed  to  get  and  receive  notice 
and  knowledge  of  said  unsafe  and  dan- 
gerous condition  of  said  sidewalks, 
then  plaintiff  is  chargeable  with  notice 
and  knowledge  of  the  unsafe  and  dan- 
gerous condition  of  said  sidewalks,  as 
if  he  had  actual  notice  or  knowledge 
thereof."  Approved  in  Danville  v. 
Robinson,  99  Va.  448,  451,  39  S.  E.  122. 

6.  Crossing  at  Place  Other  than  Cross- 

ing. 

It  is  not  negligence  for  one  who  is 
ignorant  of  a  material  inequality  be- 
tween the  grade  of  a  sidewalk  and  the 
street  to  attempt  to  pass  from  one  to 
the  other  at  a  point  other  than  a  reg- 
I  ular  crossing,  if  ordinary  care  be  used; 
but  an  instruction  to  this  effect,  which 
ignores  the  evidence  tending  to  show 
knowledge  of  such  inequality,  is  mis- 
leading. Winchester  v.  Carroll,  99  Va. 
727,   40   S.   E.   37. 

One  has  the  right  to  assume  that  all 
parts  of  a  city  street  are  in  a  reasona- 
bly safe  condition  for  the  purpose  for 
which  they  are  intended,  but  he  has  no 
right  to  assume  that  all  parts  are  as 
smooth  and  even  as  places  specially 
prepared  for  regular  crossings.  Greater 
care  is  required  of  one  stepping  from 
the  sidewalk  to  the  street  in  the  dark, 
at  a  place  other  than  a  public  cross- 
ing, than  would  be  required  at  such 
crossing.  Winchester  v.  Carroll,  99 
Va.    727,   40    S.    E.    37. 

A  person  who  with  knowledge  of 
conditions  rendering  an  attempt  to 
step  from  a  sidewalk  to  a  street  ob- 
viously and  imminently  dangerous,  but 
who  nevertheless  steps  from  the  one 
to  the  other  in  the  dark,  and  is  injured, 
is  guilty  of  contributory  negligence  per 
se  and  can  not  recover,  no  matter  how 
negligent  the  city  may  have  been. 
Winchester  v,  Carroll,  99  Va.  727,  744, 
40  S.  E.  37. 

7.  Choosing  More  Dangerous  of  Two 

Ways. 

"The  court  instructs  the  jury  that 
if  they  shall  believe  from  the  evidence 
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that  the  plaintiff  knew  that  the  side- 
walks of  the  iron  bridge  were  out  of 
repair,  unsafe,  and  dangerous,  and  vol- 
untarily went  upon  one  of  the  side- 
walks, when  he  might  have  safely 
crossed  the  bridge  by  going  in  the 
wagon  way,  then  he  is  not  entitled  to 
recover  in  this  action,  and  they  must 
find  for  the  defendant."  Approved  in 
Danville  v.  Robinson,  99  Va.  448,  450, 
39  S.  E.  122. 

Conceding  that  the  defect  in  the 
pavement  was  of  such  a  character  as 
to  bind  the  city  for  negligence,  yet  if 
the  plaintiff  well  knew  of  the  broken 
place  in  the  sidewalk  and  might  with 
ordinary  care  and  without  inconven- 
ience have  avoided  the  same  by  simply 
using  the  other  side  of  the  street,  he  is 
guilty  of  such  contributory  negligence 
as  will  bar  a  recovery.  Richmond  v, 
Courtney,  32  Gratt.  792,  800. 

8.  Violations  of  Statute. 

Crossing  Bridge  Faster  than  a  Walk. 
— Riding  over  a  bridge  faster  than  a 
walk,  though  unlawful,  is  not  negli- 
gence per  se.  Whether  or  not  the  gait 
or  speed  was,  in  the  particular  case, 
negligence,  and,  if  so,  whether  it  con- 
tributed to  the  injury  received  on  the 
bridge,  arc  questions  for  the  jury. 
Chesapeake,  etc.,  R.  Co.  v,  Jennings, 
98  Va.  70,   34   S.   E.  986. 

The  statute  prohibiting  persons  from 
riding  over  a  bridge  faster  than  a  walk 
was  enacted  for  the  preservation  of 
bridges,  and,  on  questions  of  negli- 
gence, stands  on  a  different  footing 
from  statutes  enacted  for  the  public 
safety.  Chesapeake,  etc.,  R.  Co.  v.  Jen- 
nings, 98  Va.  70,  34  S.  E.  986. 

D.  ACTIONS  FOR  INJURIES. 
1.  Necessity  for  Previous  Demand. 

Under  §  53,  ch.  43,  of  the  Code  of 
West  Virgfinia,  giving  a  right  of  ac- 
tion against  the  county  court  to  any 
person  who  has  sustained  injuries  by 
reason  of  a  defective  bridge  or  high- 
way, it  is  not  necessary,  in  order  to 
maintain    such    action,    to    previously 


present  a  claim  or  demand  upon  the 
county  court  for  damages  for  the  inju- 
ries alleged  to  have  been  suffered. 
Chancey  v.  County  Court,  51  W.  Va. 
252,  41  S.  E.  156.  See  also,  the  title 
COUNTIES,  vol.  3,  p.  691. 

2.  Declaration. 

a.  Necessary  Allegations. 

Allegation  Negativing  Contributory 
Negligence.^ — A  declaration  in  an  action 
for  injuries  occasioned  by  a  defective 
sidewalk  need  not  contain  an  allega- 
tion negativing  contributory  negligence 
on  the  part  of  the  plaintiff,  since  con- 
tributory negligence  is  a  defense  which 
must  be  made  affirmatively  by  the  de- 
fendant. Foley  V.  Huntington,  51  W. 
Va.  396,  41  S.  E.  113;  Sheff  v.  Hunting- 
ton,  16  W.  Va.   307. 

While  it  is  true  that  contributory 
negligence  being  a  defense,  need  not 
be  negatived  in  a  declaration,  yet  the 
declaration  must  affirmatively  show 
that  the  accident  complained  of  renders 
a  municipality  liable  in  damages.  Thus 
where  plaintiff  alleged  that  the  side- 
walk was  rough,  uneven  and  slippery 
and  that  he  caught  his  foot  against  a 
projecting  brick  and  fell  down,  injur- 
ing himself,  without  alleging  that  he 
was  using  ordinary  care  for  his  own 
safety,  it  was  held,  that  the  declaration 
was  insufficient,  since  the  nature  of  the 
accident  was  such  that  it  was  liable  to 
occur  with  the  old  and  feeble,  care- 
less and  indifferent,  at  almost  any  place 
or  time.  Waggener  v.  Point  Pleasant, 
42  W.  Va.  798,  26  S.  E.  352. 

Allegation  as  to  Notice  of  Defect.^ 
The  action  can  not  be  maintained 
solely  on  the  defect  or  want  of  repairs 
in  the  street  or  sidewalk,  but  the  plain- 
tiff must  allege  and  prove  that  the  cor- 
poration had  notice  of  such  defects 
(which  notice  may  be  implied),  and 
that  he  was  injured  either  in  person  or 
property  in  consequence  of  such  de- 
fects in  such  street  or  sidewalk.  No- 
ble V.  Richmond,  31  Gratt.  271. 

"This  court  in  Chapman  v.  Milton. 
31  W.  Va,  384,  7  S.  E.  22,  decided  that 


Streets  and  Highways 


923 


our  statute  (§  53,  ch.  43,  Code)  imposes 
an  absolute  liability  upon  cities  and 
towns  for  injuries  sustained  by  reason 
of  their  failure  to  keep  their  streets 
and  sidewalks  in  repair;  and,  as  a  con- 
sequence thereof,  the  plaintiff,  in  an  ac- 
tion against  the  city  or  town  for  in- 
jury sustained  from  defects  in  the 
street  or  sidewalk,  is  not  required  either 
to  aver  in  his  declaration,  or  prove  on 
the  trial,  that  the  defendant  had  notice 
of  such  defect  or  the  want  of  repair. 
As  this  same  statute  in  the  very  same 
terms  imposes  a  like  liability  upon  the 
county  court  for  injuries  sustained  by 
reason  of  a  public  road  or  bridge  be- 
ing out  of  repair,  it  necessarily  results 
that,  in  an  action  against  the  county 
court,  it  is  unnecessary  for  the  plaintiff 
to  aver  or  prove  that  the  defendant  or 
the  county  authorities  had  notice  of  the 
defect  which  caused  the  injury."  Phil- 
lips V.  Ritchie  County  Court,  31  W.  Va. 
477,  7  S.  E.  427,  428.  See  also,  ante, 
"Under  West  Virginia  Statute,"  VI,  A, 
2,  a,  (2);  "Under  the  West  Virginia 
Statute,"  VI,  A,  2,  e,  (1),  (b);  "Gener- 
ally," VI,  A,  2,  e,  (1),  (a). 

That  Street  or  Walk  Was  Opened  as 
a  Public  Way  .and  Controlled  and 
Treated  as  Suclu— Our  statute  (§  53, 
ch.  43,  p.  331,  Code,  1887)  imposes  an 
absolute  liability  upon  cities,  villages, 
and  towns  for  injuries  sustained  by 
reason  of  the  failure  of  municipal  au- 
thorities to  keep  in  repair  the  streets, 
sidewalks,  etc.,  within  the  corporate 
limits,  provided  its  authorities  have 
opened  or  controlled  such  street  or 
sidewalk  where  the  injury  was  sus- 
tained as  a  public  street  or  sidewalk. 
In  an  action  against  such  city  or  town 
the  plaintiff  must  therefore  allege  and 
prove  that  the  street  or  sidewalk,  upon 
which  the  injury  occurred,  at  the  time 
and  place  when  the  injury  was  sus- 
tained, was  controlled  and  treated  by 
the  municipal  authorities  as  a  public 
street  or  sidewalk,  and  opened  as  such. 
Biggs  V.  Huntington,  32  W.  Va.  55,  9 
S.  E.  51;  Chapman  v,  Milton,  31  W. 
Va.  384.  7  S.  E.  22. 


b.  Sufficiency  of  Allegations. 

Allegations  as  to  Negligence. — A  dec- 
laration in  an  action  against  a  city  for 
damages  for  negligently  and  wrong- 
fully allowing  a  pile  of  sand,  which 
plaintiff  averred  it  was*  the  city's  duty 
to  remove,  to  remain  in  and  obstruct 
a  street,  which  does  not  also  allege 
that  defendant  negligently  permitted 
the  obstruction  to  remain  without  us- 
ing suitable  precautions  to  prevent  in- 
juries to  persons  using  the  street,  by 
having  placed  at  that  point  the  neces- 
sary and  proper  lights  and  signals,  does 
not  state  a  cause  of  action.  McCouU 
V.  Manchester,  1  Va.  Dec.  662. 

The  power  of  a  city  to  light  its 
streets  is  conferred  by  Code,  §  1038, 
and  a  declaration  which  charges  that 
the  city  had  "assumed  and  was  exer- 
cising the  right  and  duty  to  keep  the 
said  streets  and  sidewalks  properly  and 
adequately  lighted,"  is  sufficient  to 
charge  the  city  with  liability  for  any 
injury  resulting  from  the  negligent 
manner  in  which  it  performed  that 
duty,  whether  the  charter  of  the  city 
imposed  that  obligation  or  not.  Win- 
chester V,  Carroll,  99  Va."  727,  40  S. 
E.  37. 

That  Highway  Was  Out  of  Repair. 
—The  allegation  that  the  town  of  Wil- 
liamstown,  "not  ignorant  of  the  prem- 
ises, on  the  1st  day  of  August,  A.  D., 
1869,  *  *  *  did  not  keep  in  repair 
said  street  and  highway,  and  the 
bridges,  but  on  the  contrary  did  unlaw- 
fully, injuriously,  and  negligently  suf- 
fer the  said  street  and  highway,  and 
the  bridges  on  the  same,  to  be  and  re- 
main in  such  bad.  repair  and  dangerous 
condition,  and  did  not  take  care  to  keep 
the  bridges  on  said  street  and  highway 
safe,  sound  and  of  good  material  for 
the  safe  passage  over  the  same;"  is  a 
sufficient  averment  that  the  highway 
was  out  of  repair.  Griffin  v.  Williams- 
town,  6  W.  Va.  312,  314. 

That  Locus  in  Quo  Was  a  Public 
Street  or  Highway,  Controlled  and 
Treated  as  Such. — A  declaration  which 
alleges  the  incorporation  of  a  town  and 
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that  "there  is  a  certain  street,  called 

street,  which  said  street  is  and  continu- 
ally hath  been  a  public  highway  for  all 
the  citizens  of  the  state  to  go,  pass 
over,  and  ride  in  and  by  and  through 
the  said  street  at  their  will  and  pleas- 
ure," is  a  sufficient  allegation  of  "a 
public  road"  in  the  corporate  limits. 
Griffin  v.  Williamstown,  6  W.  Va.  312, 
314. 

The  argument  is  that  the  pleader 
failed  to  use  the  words  "authorities  of 
the  town."  and  "controlled."  The  word 
"defendant"  represents  and  includes  all 
the  authorities  of  the  town,  and  when 
it  is  alleged  that  the  "defendant  kept 
open  and  treated  as  a  public  sidewalk," 
"and  it  was  the  duty  of  said  defendant 
to  put  and  keep  said  sidewalk  in  good 
repair,"  it  is  a  full  equivalent  to  alleg- 
ing that  the  "sidewalk  was  controlled 
and  treated  by  the  authorities  of  the 
said  town  as  a  common  and  public  side- 
walk, and  opened  as  such."  The  town 
acts  through  its  agents,  and  the  acts 
of  the  agents  arc  the  acts  of  the  town. 
Waggener  v.  Point  Pleasant,  42  W.  Va. 
798,    26    S.    E.    352. 

In  the  case  of  Curry  v.  Mannington, 
23  W.  Va.  14,  16,  the  following  was 
held  to  be  a  sufficient  allegation  that 
the  sidewalk,  incline  and  approach 
thereto,  were  structures  under  the  con- 
trol of  the  town  and  that  it  was  its 
duty  to  keep  them  in  repair  (after  stat- 
ing that  the  defendant  was  an  incor- 
porated town):  That  "as  such  town, 
was  possessed  of  and  had  control  of 
a  certain  public  sidewalk  and  the  in- 
cline and  approach  thereto  on  a 
certain    public    street    called 


street  in  the  said  town,  and  it  then  and 
there  being  the  duty  of  the  defendant 
to  repair  and  keep  in  good  and  safe 
repair  the  sidewalks,  inclines  and  ap- 
proaches thereto  in  said  town;  yet  the 
defendant  not  regarding  its  duty  in 
that  behalf,  while  it  was  so  possessed 
and  had  the  control  of  the  said  side- 
walk, incline  and  approach  thereto, 
there  wrongfully  and  negligently  suf- 
fered the  same  to  be  and  remain  in  bad 


and  unsafe  condition  and  repair,  and 
d'vers  of  the  planks,  wherewith  the 
said  sidewalk,  incline  and  approach 
thereto  was  laid,  to  be  and  remain 
broken  and  unfastened,  of  all  of  which 
the  defendants  had  notice;  by  means 
whereof  the  plaintiff,  who  was  then 
and  there  passing  along  and  upon  the 
said  sidewalk,  incline  and  approach 
thereto,  then  and  there,  necessarily  and 
unavoidably,  tripped  and  stumbled 
upon  and  against  one  of  said  broken 
and  unfastened  planks  of  the  said  side- 
walk, incline  and  approach  thereto,  and 
was  thereby  thrown  and  fell." 

Description  of  Injuries,  and  Bill  of 
Particulars.  —  A  declaration  in  case 
against  a  city  for  personal  injury  by 
reason  of  a  defect  in  a  street  crossing, 
alleging  that  the  plaintiff  fell,  and 
thereby  was  "greatly  injured,  bruised, 
wounded,  and  crippled,"  is  not  bad 
because  it  does  not  state  the  particular 
injury,  as  a  broken  leg,  for  instance. 
Where  special  damages  consequent  on 
the  particular  injury  are  claimed,  it 
seems  otherwise.  Yeager  v,  Bluefield, 
40  W.   Va.  484,  21  S.  E.  752. 

A  declaration  which  states  a  cause 
of  action  so  that  it  can  be  understood 
by  the  party  who  is  to  answer  it,  by 
the  jury  who  are  to  ascertain  the  truth 
of  the  allegations,  and  by  the  court  who 
is  to  give  judgment,  and  which  dis- 
tinctly sets*  forth  when,  where,  in  what 
manner  and  under  what  circumstances 
the  plaintiff  was  injured  by  the  de- 
fendant's default,  negligence  and  im- 
proper conduct,  is  sufficient.  McConll 
V.  Manchester,  85  Va.  579,  8  S.  E.  379: 
Jones  V.  Old  Dominion  Cotton  Mills, 
82  Va.  140. 

In  an  action  against  a  city  for  in- 
juries alleged  to  have  resulted  from  its 
negligence  in  unlawfully  permitting  a 
sidewalk  to  be  obstructed,  the  declara- 
tion set  forth  in  detail  the  character 
of  the  action,  and  the  circumstances 
leading  to  it,  and  alleged  that  plaintiff 
thereby  had  his  right  arm  broken  be- 
tween the  elbow  and  shoulder,  and 
became  sick,  sore,  lame,  diseased,  and 
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disordered,  and  so  remained  from 
thence  hitherto,  during  all  of  which 
time  he  thereby  suffered  and  endured 
great  pain,  and  was  prevented  from 
attending  to  and  transacting  his  neces- 
sary and  lawful  game  business,  and 
was  forced  to  give  it  up,  and  was  also 
disabled  from  pursuing  any  business  re 


of  the  street,  the  verdict  of  the  jury 
will  not  be  disturbed.  Charlottesville 
V.  Stratton,  102  Va.  95,  45  S.  E.  737. 

In  an  action  on  the  case  for  dam- 
ages for  personal  injuries  where  there 
is  conflicting  evidence  as  to  the  facts 
supposed  to  constitute  contributory 
negligence,  the  question  is  one  for  the 


quiring  the  use  of  his  right  arm,  and  jury,  and  their  verdict  should  not  be 
that  he  had  been  obliged  to  expend  disturbed,  unless  it  is  clearly  contrary 
$500  to  get  cured  of  his  wounds,  sick-  I  to  a  decided  preponderance  of  the  evi- 
ness,  etc.  Held,  that  the  declaration 
gave  defendant  complete  notice  of  the 
nature  and  character  of  plaintiff's 
claim,  and  that  no  further  bill  of  par- 
ticulars   was    required.      Richmond    v. 


Leaker,  99  Va.  1,  37  S.  E.  348. 
3.  Province  of  Court  and  Jury. 

What  is  reasonable  care  on  the  part 
of  a  city  in  keeping  its  footways  in  a 
reasonably  safe  condition  is  a  question 
for  the  jury,  under  all  the  circum- 
stances of  the  case,  includmg  the  age 


dence.  Moore  v.  Huntington,  31  W. 
Va.  824,  8  S.  E.  512;  Bowen  v.  Hunt- 
ington, 35  W.  Va.  682,  14  S.  E.  217; 
Phillips  V.  Huntington,  35  W.  Va.  406, 
14  S.  E.  17;  Snoddy  v.  Huntington,  37 
W.  Va.  Ill,  16  S.  E.  442;  Foley  v. 
Huntington,  51  W.  Va.  396,  41  S.  E, 
113. 

Where  it  is  claimed  by  the  defendant 
that  the  injury  was  caused  by  the  con- 
tributory negligence  of  the  plaintiff,  and 
such  negligence  appears  to  the  court 
to  amount  to  negligence  per  se,  or  legal 


of  the  party  injured  in  consequence  of  ,  negligence,  the  court  should  ho4d  that 
alleged  defects,  and  can  not  be  shown  ^  ^^e  plaintiff  can  not  recover;  but  where, 
by  expert  testimony.  Roanoke  v.  Shull,  |  j^  guch  an  action  as  above  described, 
97  Va,  419,  34  S.  E.  34.  j  jt  jg  doubtful  from  the  evidence  whether 

In  an  action  by  a  traveler  against  a  the  defect  was  of  that  plain  and  patent 
city  for  a  personal  injury  resulting  from  character  which  the  plaintiff's  observa- 
a  defective  sidewalk,  it  is  for  the  jury  ,  tion,  prudently  exercised,  would  inform 


to  determine,  upon  the  circumstances 
of  the  particular  case,  whether  the 
traveler,  who  previously  had  knowledge 
of  the  defect,  had  the  right  to  assume 
that  the  defect  had  been  remedied,  or 
whether  the  city  was  negligent  in  hav- 
ing failed  to  do  so.  It  is  error  in  the 
trial  court  to  give  instructions  which 
invade  the  province  of  the  jury  in  these 
particulars.  Lynchburg  v,  Wallace,  95 
Va.  640,  29  S.  E.  675. 

Whether  a  traveler  on  a  city  street 
is  guilty  of  contributory  negligence  in 
using  a  street  known  to  be  in  a  defect- 
ive condition,  but  not  so  defective  that 
reasonably  prudent  men  would  not  dif- 
fer as  to  the  propriety  of  encountering 
the  danger,  is  a  question  for  the  jury 
under  proper  instructions  from  the 
court,  and  where  the  evidence  is  con- 
flicting as  to  the  propriety  of  the  use 


him  was  dangerous,  or  whether  the  de- 
fect was  of  that  character  which  rea- 
sonable prudence  and  care  could  not 
detect  at  ^he  time  when  the  accident 
occurred,  then  the  question  becomes 
a  mixed  question  of  law  and  fact,  ap- 
propriate for  the  decision  of  a  jury, 
and  the  court  will  not  ordinarily  inter- 
fere with  their  verdict.  Phillips  v. 
Huntington,  35  W.  Va.  406,  14  S.  E, 
17;  Hesser  v.  Grafton,  33  W.  Va.  548, 

11  S.  E.  211;  Phillips  v.  Ritchie  County 
Court,  31  W.  Va.  477,  7  S.  E.  427,  428; 
Childrey  v.  Huntington,  34  W.  Va.  457, 

12  S.  E.  536,  539;  Hanley  v.  Hunting- 
ton, 37  W.  Va.  578,  16  S.   E.   807. 

Whether  a  person  is  so  intoxicated 
as  to  be  unable  to  exercise  ordinary 
care  and  prudence  is  a  question  of  fact 
for  the  jury  and  unless  plainly  against 
the  preponderance  of  the  evidence  its 
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finding  will  not  be  disturbed.  Arthur 
V,  Charleston,  51  W.  Va.  132,  41  S.  E. 
171. 

Whether  or  not  it  is  contributory 
negligence  on  the  part  of  a  mother  to 
permit  her  child,  four  and  one-half 
years  of  age,  to  stray  from  her  house 
for  a  period  of  fifteen  minutes  into  the 
streets  of  a  city,  where  it  is  injured  or 
killed,  is  a  question  for  the  jury  under 
proper  instructions  from  the  court.  It 
can  not  be  said  to  be  negligence  as  a 
matter  of  law.  Newport  News  v.  Scott, 
103   Va.   794,   50   S.   E.   266. 

In  an  action  of  trespass  on  the  case 
against  a  city  to  recover  damages  for 
an  injury  claimed  to  have  been  sus- 
tained by  tripping  and  falling  over  a 
rope  stretched  across  one  of  its  side- 
walks, in  which  the  testimony  of  the 
plaintiff  shows  that  he  was  ignorant  of 
the  existence  of  such  obstruction,  and 
that,  although  there  were  electric  lights 
in  the  immediate  neighborhood  of  the 
rope,  yet  the  shadow  of  the  telegraph 
pole  to  which  it  was  tied  obscured  the 
rope,  the  question  of  negligence  on  the 
part  of  the  defendant  was  one  for  the 
jury.  Arthur  v.  Charleston,  46  W.  Va. 
88,  32  S.  E.  1024. 

Whether  a  person  walking  upon  the 
roadway  of  a  bridge,  knowing  it  to 
be  safer  than  the  sidewalk  upon  the 
bridge,  is  guilty  of  contributory  negli- 
gence in  leaving  the  roadway  and 
going  upon  the  sidewalk,  is  a  question 
for  the  jury  to  determine  from  all  the 
facts  and  circumstances  of  the  par- 
ticular occasion.  Danville  v.  Robinson, 
09  Va.  448,  458,  39  S.  E.  122. 

i.  Estoppel  to  Deny  Existence  of 
Street. 
If  the  authorities  of  a  city  have 
treated  a  place  as  a  public  street  tak- 
ing charge  of  it  and  regulating  it,  as 
they  do  other  streets,  and  an  individual 
is  injured  in  consequence  of  the  negli- 
gent and  careless  manner  in  which  this 
is  done,  the  corporation  can  not,  when 
it  is  sued  for  such  injury,  throw  the 
party  upon  an  inquiry  into  the  regular- 


ity of  the  proceedings  by  which  the 
land  became  a  street,  or  into  the  au- 
thority by  which  the  street  was  orig- 
inally established.  Wilson  v.  Wheel- 
ing, 19  W.  Va-  323,  325. 

5.   Evidence. 

a.   Burden  of  Proof. 

Negligence  and  Contributory  Negli- 
gence.— The  burden  of  proving  con- 
tributory negligence  upon  the  part  of 
the  plaintiff  rests  upon  the  defendant 
city.  Snoddy  v.  Huntington,  37  W. 
Va.  Ill,  16  S.  E.  442;  Sheflf  v.  Hunting- 
ton, 16  W.  Va.  307. 

The  burden  of  proving  the  defendant 
city  guilty  of  negligence  rests  upon  the 
plaintiff;  the  burden  of  proving  the 
plaintiff  guilty  of  contributory  negli- 
gence rests  upon  the  defendant,  unless 
contributory  negligence  be  disclosed  by 
the  plaintiff's  evidence  or  can  be  fairly 
inferred  from  the  circumstances.  Rich- 
mond V.  Leaker,  95  Va.  1,  9,  37  S.  E. 
348;  Kimball  v.  Friend,  95  Va.  125,  27 
S.  E.  901;  Southern  R.  Co.  v.  Bruce, 
97  Va.  92,  33  S.  E.  548. 

Where  the  city,  in  suit  for  injury 
from  a  defective  sidewalk,  relies  on  the 
defense  of  contributory  negligence,  the 
burden  of  proof  lies  on  it,  but  such 
negligence  may  be  proved  by  circum- 
stances. Gordon  v.  Richmond,  83  Va. 
436,  2  S.  E.  727. 

'The  jury  are  instructed  that  the 
burden  of  proving  contributory  negli- 
gence is  upon  the  defendant,  if  that  de- 
fense is  relied  upon,  and  it  may  be 
proved  by  affirmative  testimony,  or  may 
be  deduced  from  all  the  evidence  in 
the  case;  but  the  defense  must  be  es- 
tablished by  a  preponderance  of  the 
evidence  in  favor  of  the  defendant." 
Approved  in  Gordon  v.  Richmond,  83 
Va.  436,  2  S.  E.  727. 

Previous  Abandonment  of  Street. — 
Where  a  municipal  corporation  is  sued 
for  injuries  occurring  on  a  public  road, 
which  by  incorporation  has  been  placed 
within  its  limits,  and  defends  upon  the 
ground  that  such  street  or  highway 
was  abandoned  previous  to  the  occur- 
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ring  of  the  accident,  the  burden  is  upon 
the  municipality  to  prove  such  aban- 
donment. Hanley  v.  Huntington,  37 
W.  Va.  578,  16  S.  E.  807. 

b.   Admissibility. 

(1)  Proximate  Cause— Medical  Testi- 
mony. 

Where  a  person  suffering  with  para- 
phlegia  or  paralysis  of  the  lower  half 
of  his  body  institutes  a  suit  for  dam- 
ages against  an  incorporated  city  or 
town,  claiming  that  his  condition  was 
caused  by  stepping  over  an  offset  in 
the  pavement  in  the  night  time,  occa- 
sioned by  lowering  the  grade  of  the 
pavement  at  that  point,  which  was  left 
in  that  condition  by  the  negligence  of 
the  party  who  laid  down  the  pavement 
under  the  orders  of  said  city  or  town, 
and  the  defendant,  by  way  of  defense, 
attempts  to  show  that  the  condition  of 
the  plaintiff  resulted  from  a  disease-  of 
long  standing,  it  is  competent  for  a 
medical  witness,  in  response  to  an  hy- 
pothet*ical  question,  to  state  his  conclu- 
sion as  to  the  proximate  cause  of  the 
paralysis,  Bowen  v.  Huntington,  35 
W.  Va.  682,  14  S.  E.  217.  j 

In  an  action  against  a  city  for  in- 1 
juries  caused  by  a  defective  sidewalk,  | 
it  appeared  that  the  plaintiff  knew  that 
the  sidewalk  was  out  of  repair  and 
dangerous;  and  it  also  appeared  that 
the  injury  to  the  plaintiff  was  not  nec- 
essarily caused  by  the  open  and  ap- 
parent defects  in  the  sidewalk,  or  any 
want  of  due  care  on  her  part,  but  may 
have  been  caused  by  a  latent  defect, 
for  which  the  city  was  responsible,  and 
which  the  plaintiff  could  not  have  de- 
tected by  any  reasonable  prudence  or 
care.  It  was  held,  it  was  proper  to 
submit  the  plaintiff's  evidence  showing 
these  facts  to  the  jury,  and  to  refuse 
the  motion  of  the  defendant  to  strike 
out  said  evidence.  Moore  v.  Hunting- 
ton, 31  W.  Va.  842,  8  S.  E.  512. 

(2)  Construction  of  Walk— Best  Evi- 
dence. 

In  such  action,  if  the  plaintiff  seeks 
to  prove  that  the  city  authorized  and 


directed  the  property  owner  to  con- 
struct the  sidewalk  at  the  point  where 
the  injury  occurred  in  front  of  his 
premises,  the  records  of  the  city  coun- 
cil arc  the  best  evidence  as  to  what  its 
action  was,  unless  no  such  record  was 
made  as  required  by  law;  and  parol 
eviderice  should  not  be  received  as  to 
such  action  when  said  record  books 
are  accessible  and  can  be  produced. 
Childrey  v.  Huntington,  34  W.  Va.  457, 
12  S.  E.  536. 

(3)  Negligence  and  Contributory  Neg- 
ligence. 

Similar  Accidents  at  Same  Time  and 
Place. — In  an  action  against  a  city  for 
injuries  from  falling  into  a  hole  in  the 
siidewalk,  held,  testimony  that  plaintiff's 
witness  fell  into  the  same  hole  the 
same  night  was  collateral  and  inad- 
missible. Moore  v,  Richmond,  85  Va. 
538,  8  S.  E.  387. 

Use  of  Street  by  Others.— "The  fact 
that  a  street  in  a  dangerous  condition 
was  used  by  others  in  the  same  man- 
ner and  about  the  same  time  that  it 
was  used  by  the  plaintiff,  though  not 
conclusive  on  a  question  of  contribu- 
tory negligence,  is  relevant  evidence  to 
be  considered  in  connection  with  all 
the  facts  and  circumstances  of  the  case 
in  determining  the  question  of  due  care 
on  the  part  of  the  plaintiff."  Char- 
lottesville V.  Stratton,  102  Va.  95,  45 
S.  E.  737;  Newport  News,  etc.,  Co.  v. 
Bradford,  100  Va.  231,  40  S.  E.  500. 

c.   Weight  and  Sufficiency. 

In  an  action  against  a  city  for  per- 
sonal injuries  alleged  to  have  been 
caused  by  a  defective  sidewalk,  plain- 
tiff testified  that  she  stepped  over  an 
offset  about  one  foot  in  height,  which 
conducted  from  a  newly-laid  pavement 
to  the  original  plank  walk  upon  an 
adjoining  lot,  which  had  not  yet  been 
removed  or  relaid;  that  she  did  not 
know  of  the  defect,  and  had  no  oppor- 
tunity for  discovering  it;  that  the  night 
was  dark,  and  that  there  was  no  light. 
Plaintiff  was  corroborated  by  two  wit- 
nesses, and  one  witness  for  the  defense 
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testified  that  there  was  an  offset  of 
eight  inches.  Held,  that  plaintiff  made 
out  a  prima  facie  case,  under  Code, 
ch,  43,  §  63,  and  that,  the  evidence  be- 
ing conflicting,  the  question  of  con- 
tributory negligence  was  for  the  jury,, 
and  a  verdict  for  plaintiff  would  not 
be  disturbed,  Moore  v.  Huntington,  31 
W.  Va,  842,  8  S.  E.  512;  Phillips  v. 
Huntington,  35  W.  Va.  406,  14  S.  E. 
17;  Bowen  v.  Huntington,  36  W.  Va. 
682,  14  S.  E.  217;  Snoddy  v.  Hunting- 
ton, 37  W.  Va.  Ill,  16  S.   E.  442. 

In  an  action  for  injuries  received  on 
a  street  or  sidewalk  of  a  city,  the 
plaintiff  makes  out  a  prima  facie  case 
when  he  proves  that  the  authorities  of 
such  town  or  city  have  treated  the 
place  where  the  injury  was  received 
as  a  public  street,  by  taking  charge  of 
it  and  regulating  it  as  they  do  other 
streets,  and  that  the  accident  resulted 
from  a  defective  sidewalk,  which  was 
out  of  repair.  Phillips  v.  Huntington, 
35  W,  Va.  406,  14  S,  E.   17. 

Where  the  sidewalk  was  a  public 
sidewalk  within  the  corporate  limits  of 
the  defendant  city,  opened  up,  treated, 
worked  and  controlled  by  the  defend- 
ant city  as  a  sidewalk,  and  the  defend- 
ant was  injured  by  reason  of  the  fact 
that  the  sidewalk  was  out  of  repair 
and  in  a  bad  and  unsafe  condition  at 
the  time  of  the  injury,  and  without 
contributory  negligence  on  her  part, 
then  plaintiff  was  entitled  to  recover. 
Snoddy  v.  Huntington,  37  W.  Va.  Ill, 
16   S.   E.   442. 

Viewing  the  case  at  bar  as  upon  a 
demurrer  to  the  evidence,  the  city 
street  was  defective,  and  the  proper 
authorit'es  of  the  city  had  been  noti- 
fied of  its  condition  and  requested  to 
repair  it,  and  had  failed  to  do  so,  and 
though  the  intestate  knew  of  the  de- 
fective condition  of  the  street,  yet  he 
was  a  careful,  prudent  driver,  his  team 
was  well  broken,  his  wagon  was  in 
good  condition  and  carefully  loaded, 
and  every  reasonable  precaution  had 
been  taken  to  pass  over  the  defective 
street    with     safety.      Nevertheless,    in 


passing  over  the  street,  the  front  wheel 
of  his  wagon  dropped  into  a  "chuck- 
hole,"  and  he  was  thrown  from  his 
wagon  and  received  the  injury  com- 
plained of.  The  evidence  was  conflict- 
ing as  to  whether  or  not  the  street 
was  in  a  dangerous  condition  at  the 
point  where  the  accident  occurred- 
Under  such  circumstances  this  court 
will  not  disturb  a  verdict  and  judgment 
against  the  city.  Charlottesville  v. 
Stratton,  102  Va.  95,  45  S.  E.  737. 

In  the  case  of  Roanoke  v.  Shull,  97 
Va.  419,  426,  427,  34  S.  E.  34,  the  court 
of  appeals,  speaking  of  the  sufficiency 
of  the  evidence  to  sustain  a  verdict 
against  the  city,  says:  **That  the 
bridge  through  which  the  plaintiff  fell 
was,  at  the  time  of  the  accident,  and 
had  been  for  a  long  while  before,  in  a 
very  bad  condition,  is  clearly  proven, 
and  not  seriously  controverted.  At  the 
point  of  the  accident,  there  was  a  hole 
in  the  sidewalk  or  footway  one  foot 
wide  and  five  feet  long,  divided  into 
three  sections  twelve  inches  wide  by 
twenty  inches  long,  by  four  sills,  to 
allow  for  the  projection  of  the  planks 
on  either  side  of  the  bridge,  the  depth 
to  the  ground  beneath  being  thirty-five 
feet.  That  this  hole  had  been  there  for 
more  than  a  month  prior  to  the  acci- 
dent, is  the  uncontradicted  proof  (some 
of  the  witnesses  say  much  longer),  and 
that  the  city  had  notice  of  the  condi- 
tion of  the  bridge,  and  of  the  existence 
of  the  hole  through  which  this  unfortu- 
nate child  fell,  while  passing  over  the 
bridge  with  her  younger  brother  to  the 
opposite  side  of  the  river,  is  not  left 
in  doubt  by  the  evidence.  Her  injuries 
are  shown  to  be  of  a  permanent  and 
grievous  character.  The  breaking  of 
her  leg  near  the  thigh  in  two  places 
has  shortened  the  limb  an  inch  and  a 
quarter  or  more,  attended  with  the 
wasting  away  of  the  limb.  There  was 
a  total  paralysis  of  her  lower  limbs  for 
several  weeks,  and  a  partial  paralysis 
of  those  limbs  and  her  lower  organs, 
impairing  her  bodily  functions,  contin- 
uing  when   the   trial    was   had,   nearly 
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six  months  after  her  injury,  and  there 
had  been  no  improvement  in  her  con- 
dition during  the  three  months  previous 
to  the  trial,  as  testified  to  by  her  at- 
tending physician.  He  was  asked  on 
the  witness  stand  as  to  her  prospects 
of  recovery  from  this  paralysis,  and  re- 
plied, 'Not  very  bright'  The  case  is 
clearly  one  in  which  we  can  neither 
say  that  the  verdict  is  without  evidence 
to  sustain  it,  nor  that  the  evidence  is 
insufficient  to  support  the  verdict; 
therefore  the  judgment  complained  of 
must  be  affirmed." 

That  Way  Was  a  PubUc  Road— In 
an  action  for  an  injury,  where  it  is 
material  to  the  plaintiff's  case  to  prove 
that  a  road,  mentioned  and  described 
in  the  declaration,  is  a  public  road,  and 
the  uncontradicted  evidence  before  the 
jury  shows  that  the  said  road  had  been 
used  as  a  public  road  for  forty  years, 
and  that  the  street  commissioner  of 
the  city  defendant  in  the  action,  had 
for  years  kept  it  up  as  such,  the  jury 
are  warranted  in  finding  that  it  was  a 
public  road.  Sheff  v,  Huntington,  16 
W.  Va.  307. 

Damages.— -See  post,  "Damages/*  VI, 
D,  6. 

6.  Damages. 

a.  Instructions. 

An  instruction  which  tells  the  jury 
that  "if  they  find  the  defendant  guilty," 
etc.,  is  not  objectionable  as  instructing 
the  jury  to  impose  damages  merely 
upon  the  single  fact  that  the  highway 
was  defective,  since  the  jury  can  not 
find  the  defendant  guilty  unless  they 
find  both  that  the  sidewalk  was  defect- 
ive and  that  the  plaintiff  was  injured 
by  reason  thereof.  Evans  v.  Hunting- 
ton, 37  W.  Va.  601,  16  S.  E.  801. 

b.  Measure  of  Damages. 

In  actions  against  the  city  to  recover 
damages  for  injuries  occasioned  by  its 
streets  being  out  of  repair  and  the 
like,  compensatory  damages  only  should 
be  given.     Vindictive  or  punitive  dam- 


ages can  not  be  recovered  against  the 
city  in  such  cases.  Wilson  v.  Wheel- 
ing, 19  W.  Va.  323,  325. 

In  such  cases  there  is  a  rule  for  the 
measurement  of  damages,  and  the  rule 
is,  substantially,  that  the  damages  must 
be  measured  by  the  loss  of  time  during 
the  cure,  and  expenses  incurred  in  re- 
spect to  it,  the  pain  and  suffering  un- 
dergone by  the  plaintiff,  and  any 
permanent  injury,  especially  when  it 
causes  a  disability  for  further  exertion 
in  whole  or  in  part  and  consequent 
pecuniary  loss.  Wilson  v.  Wheeling, 
19  W.  Va.  323,  325. 

c.   Elements  and  Amount. 

"The  jury  is  further  instructed  that, 
if  they  find  for  the  plaintiff,  in  esti- 
mating his  damages  they  may  take  into 
consideration  any  bodily  injuries  he 
may  have  sustained  by  reason  of  the 
accident  complained  of,  any  physical 
pain  he  may  have  suffered  thereby, 
any  loss  sustained  by  him  by  reason  of 
disability  to  attend  to  his  ordinary 
business  and  affairs  by  reason  of  said 
accident;  also  any  expenses  for  medical 
treatment,  medicines,  etc.,  made  nec- 
essary by  the  injuries  complained  of  in 
this  action,  and  assess  his  damages  at 
such  a  sum  as  they  may  think  just  and 
proper,  under  the  evidence  in  the 
cause,  not  exceeding  the  sum  of 
$10,000,  claimed  in  the  declaration." 
Approved  in  Danville  v.  Robinson,  99 
Va.  448,  449,  39  S.  E.  122. 

"The  court  instructs  the  jury  that  if 
they  believe,  from  the  evidence,  that 
the  plaintiff  is  entitled  to  recover  in 
this  action,  then,  under  the  statute  law 
of  Virginia,  they  may  award  damages  as 
to  them  may  seem  fair  and  just,  not 
exceeding  ten  thousand  dollars."  Held, 
not  to  be  prejudicial,  in  Newport  News 
V.  Scott,  103  Va.  794,    798,  50  S.  E.  266. 

Where  the  plaintiflPs  chin  was  cut  by 
the  fall  so  that  it  was  necessary  to  sew 
it  up,  and  where  the  plaintiff  suffered 
further  injury  by  a  •  broken  rib  and  a 
roughened  pleura,  and  other  permanent 
hurt   and   injury,   it   was   held,   that   a 
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verdict  for  $500  damages  was  not  ex- 
cessive. Evans  v.  Huntington,  37  W. 
Va.  601,  16  S.  E.  801. 

In  an  action  against  a  city  for  dam- 
ages, caused  by  a  defective  road  or 
street,  the  evidence  shows  that  the 
plaintiff's  leg  was  broken,  and  she  was 
unable  to  walk  in  consequence  thereof 
for  four  months,  and  suffered  great 
pain,  and  was  put  to  considerable  ex- 
pense in  consequence  of  the  injury,  and 
the  jury  rendered  a  verdict  for 
$1,841.67  damages.  The  court  will  not 
set  aside  the  verdict  on  the  ground 
that  the  damages  are  excessive.  ShefF 
V,  Huntington,  16  W.  Va.  307. 

VII.  street  and  Highway 
Officers. 

A.  APPOINTMENT      OR      ELEC- 
TION. 

That  part  of  §  2,  art.  9,  of  the  con- 
stitution of  the  state,  which  provides 
that  surveyors  of  roads  shall  be  ap- 
pointed by  the  county  court,  is  manda- 
tory, and  provides  the  only  mode  of 
filling  that  office.  Ice  v.  Marion  County 
Court,  40  W.  Va.  118,  20  S.  E.  809. 

That  part  of  paragraph  3  of  §  56a  of 
chapter  43  of  the  Code  of  1891,  which 
enacts  that  the  surveyor  of  roads  for 
each  road  precinct  shall  be  elected  by 
the  people,  is  unconstitutional  and 
void.  Ice  V.  Marion  County  Court,  40 
W.  Va.  118,  20  S.  E.  809. 

B.  POWER  AND  AUTHORITY. 

It  is  manifest  from  the  act  creating 
the  board  of  road  trustees  of  Norfolk 
county  that  their  authority  extends 
only  to  working  and  keeping  in  repair 
the  roads  of  the  county.  Acts,  1893-94, 
p.  127,  as  amended  by  act  of  1895-96, 
p.  846.  Norfolk  R.  etc.,  Co.  v.  Con- 
solidated Turnpike  Co.,  100  Va.  243,  40 
S.  E.  879. 

C.  DUTIES  AND  LIABILITIES. 
1.  Generally. 

See  the  title  COUNTIES,  vol.  3,  p. 
673,  et  seq. 


2.  Liability  for  Consequential  Damages 

Caused  by  Construction  or  Repair 
of  Highways. 
Persons  appointed  or  authorized  by 
law  to  make  or  improve  a  highway  are 
not  answerable  for  consequential  dam* 
ages,  if  they  act  within  their  jurisdic- 
tion and  with  care  and  skill.  Home 
Building,  etc.,  Co.  v,  Roanoke,  91  Va. 
52,  61,  20  S.  E.  895.  See  ante  "Protec- 
tion Afforded  by  Irregular  Order — 
Remedy  of  Land  Owner,"  III,  A,  5» 
m,  (5). 

3.  Failure  to  Repair— Indictment 

Though  the  assignment  of  tithables 
to  work  on  a  public  road  has  been 
made,  not  by  the  county  court  itself, 
but  by  one  of  the  justices,  designated 
for  that  purpose  by  the  court,  and  has 
not  been  returned  to  the  court  or  rat- 
ified by  it,  yet  if  the  tithables  so  as- 
signed do  not  refuse  to  work  on  the 
road,  the  surveyor  is  indictable  for 
failing  to  keep  the  same  in  repair. 
Com.  V.  Piper,  9  Leigh  657. 

Sufficiency  of  Indictment. — In  an 
indictment  against  an  overseer  of  a 
public  road  for  failing  to  keep  it  in  re- 
pair, it  is  not  necessary  to  allege  that 
the  county  court  had  not,  by  an  order 
entered  of  record,  authorized  a  less 
width  than  thirty  feet.  Com.  v,  How- 
ard, 1  Gratt.  555. 

Failure  to  Name  Surveyor. — ^An  in- 
dictment against  a  surveyor  of  a  public 
road,  describing  the  road  but  not  nam- 
ing the  surveyor,  held  insufficient  and 
bad  on  general  demurrer.  Com.  r. 
Snider,  2  Leigh  744. 

Record  states  that  two  indictments 
against  surveyors  of  roads  are  foimd 
true  bills  by  grand  jury,  not  naming 
the  surveyors.  Held,  this  is  not  a  rec- 
ord of  indictments  found  against  any 
particular  surveyors.  Com.  v.  Snider,  2 
Leigh  744. 

"The  general  rule  is,  that  the  name 
of  the  party  indicted  ought  to  be  in- 
serted. There  is  an  exception  to  this 
rule  mentioned  in  3  Bac.  Abr.  Indict- 
ment, G,  2,  p.  557,  and  2  Hawk.  P.  C, 
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ch.  25,  §  68,  'that  an  indictment,  that  the 
king's  highway  in  such  a  place,  is  in 
decay  through  the  default  of  the  inhab- 
itants of  such  a  town,  is  good  without 
naming  any  person  in  certain.'  This 
exception  is  allowed,  because  of  the 
difficulty,  if  not  utter  impracticability, 
of  ascertaining  and  naming  all  the  in- 
habitants of  the  town.  But,  in  the  case 
before  the  court,  where  the  default  is 
by  a  single  individual,  there  is  no  rea- 
son why  the  general  rule  should  not 
prevail.  And  we  are  unanimously  of 
opinion,  that  the  indictment  is  insuffi- 
cient, and  the  demurrer  ought  to  be 
sustained."  Com.  v.  Snider,  2  Leigh 
744,  745. 

D.   REMOVAL. 

A  superintendent  of  streets  of  a 
town  holds  at  the  pleasure  of  its  coun- 
cil, and  may  be  removed  by  it  with- 
out cause  shown,  or  charges,  or  notice. 
Its  action,  being  discretionary,  is  not 
subject  to  review  by  the  courts,  Davis 
V.  Filler,  47  W.  Va.  413,  35  S.  E.  6. 

The  circuit  court  has  no  jurisdiction 
by  prohibition  to  prohibit  a  town  coun- 
cil from  removing  a  superintendent  of 
streets.  Davis  v.  Filler,  47  W.  Va. 
413,  35  S.  E,  6. 

VIII.  Bight,  Title,  and  Interest 

Acquired  upon  Establishment 

of  a  Street  or  Highway. 

A.  OWNERSHIP  OF  FEE. 

See  also,  the  title  ABUTTING 
OWNERS,  vol.  1,  p.  61. 

Condemnation  of  land  for  a  public 
highway  gives  only  right  of  passage 
over  it.  The  absolute  property  in  the 
land  remains  in  the  owner.  The  pub- 
lic acquires  merely  an  easement  of 
passage;  the  freehold,  and  all  the 
profits  of  the  soil,  trees,  mines,  etc., 
belong  to  the  proprietor  and  he  may 
recover  the  freehold  in  ejectment,  sub- 
ject to  the  right  of  way,  or  he  may 
maintain  an  action  of  trespass  for  dig- 
ging the  ground.  Home  v.  Richards,  4 
Call  441 ;  Boiling  v.  Petersburg,  3  Rand. 
563;  Warwick  v.  Mayo,  15  Gratt.  528, 


545;  Jordon  v.  Eve,  31  Gratt.  1,  10; 
Petersburg  R.  Co.  v.  Burton,  1  Va. 
Dec.  397;  Western  Union  Tel.  Co.  v. 
Williams,  86  Va.  696,  700,  11  S.  E.  a06; 
Hodges  V.  Seaboard,  etc.,  R.  Co.,  88 
Va.  653,  14  S.  E.  380;  Page  v.  Belvin, 
88  Va.  985,  14  S.  E.  843;  Richmond 
Traction  Co.  v.  Murphy,  98  Va.  104,  34 
S.  E.  982;  Stewart  v,  Ohio  River  R. 
Co.,  38  W.  Va.  438,  18  S.  E.  604,  609; 
Weston  V,  Ralston,  48  W.  Va.  170,  36 
S.  E.  446,  451. 

The  right  of  freehold  is  not  touched 
by  establishing  a  highway,  but  con- 
tinues in  the  original  owner  of  the  land 
in  the  same  manner  it  was  before  the 
highway  was  established,  subject  to 
the  easement.  The  dedication  or  lay- 
ing out  of  a  street  within  a  corporation 
does  not  affect  the  ownership  of  the 
soil,  and  however  enlarged  the  ease- 
ment may  be,  when  within  the  limits 
of  a  corporation,  in  order  to  the  bene- 
ficial use  of  it,  and  to  effect  the  pur- 
poses intended  when  the  easement  was 
created,  subject  to  such  use,  whether 
enlarged  or  limited,  the  title  remains 
in  the  owner.  Notwithstanding  the 
casement,  the  owner  retains  many  and 
valuable  interests.  He  is  entitled  to 
the  minerals  under  it;  he  may  make 
any  use  of  it  not  inconsistent  with  the 
enjoyment  of  the  easement.  Warwick 
V.  Mayo,  15  Gratt.  528,  545. 

And  this  is  so  whether  the  present 
owners  or  those  from  whom  they  pur- 
chased received  any  compensation  for 
the  easement  or  usufruct  or  not. 
Petersburg  R.  Co.  v.  Burtons,  1  Va. 
Dec.  397. 

Quaere,  can  the  legislature  divest  the 
lot  owners  of  the  fee,  and  can  the  state, 
by  the  right  of  eminent  domain,  ac- 
quire more  than  the  easement  or  usu- 
fruct? Petersburg  R.  Co.  v.  Burtons, 
1  Va.  Dec.  397. 

The  presumption  is  that  the  owner- 
ship of  the  abutting  owner  in  fee  ex- 
tends to  the  center  of  the  street  unless 
the  contrary  appears.  Stewart  v.  Ohio 
River  R.  Co.,  38  W.  Va.  438,  18  S.  E. 
604.  609. 
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In  •  West  Virginia  the  adjoining 
owner  owns  the  soil  of  a  street  or  road; 
the  county  or  town  owns  nothing;  the 
public  has  a  right  of  passage,  and  the 
county  or  town  simply  has  control  and 
management  for  the  public  use.  There 
is  no  property  in  it;  no  person  owning 
such  property  as  that  limitation  can 
run  against  him  in  the  absence  of  the 
statute  plainly  making  the  public  right 
subject  to  the  limitation.  Foley  v. 
County  Court,  54  W.  Va.  16,  26,  46  S. 
E.  246. 

Suggested  Distinction  as  to  Streets 
and  Highways. — In  the  case  of  James 
River,  etc.,  Co.  v.  Anderson,  12  Leigh 
278,  307.  Allen,  J.,  speaking  of  the 
ownership  of  the  fee  in  streets  and 
highways,  says:  "I  incline  to  think 
that  there  iS)  and  from  necessity  must 
be,  a  difference  between  streets  in 
cities  and  towns,  and  ordinary  high- 
ways, and  that  the  fee  of  the  streets 
should  be  held  to  be  in  the  city  or 
town  authorities." 

Where  It  Is  Uncertain  from  Whom 
Highway  Was  Originally  Taken.--If  it 
be  unknown  from  which  of  two  adja- 
cent proprietors  a  highway  was  at  first 
taken,  or  if  the  highway  be  the  bound- 
ary between  them,  they  are  each  under- 
stood to  own  ad  medium  filum  viae. 
If  one  party  owns  on  both  sides  of  the 
road  the  whole  road  belongs  to  him 
subject  to  the  public  easement  of  the 
right  of  passage.  Western  Union  Tel. 
Co.  V.  Williams,  86  Va.  696,  700,  11  S. 
E.  106;  Boiling  v,  Petersburg,  3  Rand. 
563;  Home  v.  Richards,  4  Call  441; 
Hodges  V.  Seaboard,  etc.,  R.  Co.,  88 
Va.   653,   666,   14   S.    E.   380. 

Boundaries — Description  in  Deeds. — 
Plaintiff's  title  deeds  for  her  lots  called 
for  title  to  the  land  to  the  middle  of 
the  street,  subject  only  to  the  public 
easement.  Held,  plaintiff  has  a  right  to 
the  possession  and  use  of  the  land  to 
the  middle  of  the  street  so  long  as  she 
does  not  interfere  with  the  public  ease- 
ment. Clifton  V,  Weston,  54  W.  Va. 
250.  251,  46  S.  E.  360;  Spencer  v.  Point 
Pleasant,  etc.,  R.  Co.,  23  W.  Va.  406; 


Ralston  v.  Weston,  46  W.  Va.  544,  33 
S.  E.  326. 

"It  may  be  stated  as  the  fair  con- 
clusion from  the  authorities,  that  a 
grant  of  land,  described  as  bounded 
generally,  *by'  or  *on'  or  'along*  a  high- 
way, carries  the  fee  to  the  centre  of  the 
highVay,  if  the  grantor  owned  so  far." 
Hodges  V.  Seaboard,  etc.,  R.  Co.,  88  Va. 
653,  660,  14  S.  E.  380.  Concurring 
opinion  of  Lacey,  J. 

Remedies  for  Detention  or  Injury  o£ 
Freehold— The  owner  of  the  fee  is 
entitled  to  all  the  remedies  to  recover 
the  freehold,  subject  to  the  public  ease- 
ment, or  to  recover  for  injuries  thereto, 
such  as  trespass,  ejectment,  waste,  etc.; 
though  to  maintain  trespass  he  must 
have  not  only  the  right  of  possession, 
but  the  actual  possession.  Home  v. 
Richards,  4  Call  441;  Boiling  v.  Peters- 
burg, 3  Rand.  563;  Warwick  v.  Mayo, 
15  Gratt.  528,  546;  Jordan  v.  Eve,  31 
Gratt.  1,  10;  Western  Union  Tel.  Co.  r. 
Williams,  86  Va.  696,  700,  11  S.  E.  106; 
Hodges  V.  Seaboard,  etc.,  R.  Co.,  88  Va, 
653,  666,  667,  14  S.  E.  380;  Stewart  v. 
Ohio  River  R.  Co.,  38  W.  Va.  438,  18 
S.  E.  '604,  609. 

Reverter  upon  Abandonment  of 
Street  or  Highway. — If  the  easement  is 
destroyed  by  the  proper  agency  of  the 
people,  the  title  is  revived,  and  the 
land  reverts  to  the  owner  of  the  fee, 
whether  it  be  the  municipality,  the 
abutting  owners,  or  the  original  owner 
who  first  dedicated  it  to  public  use. 
Ralston  v.  Weston,  46  W.  Va.  544,  33 
S.  E.  326;  Warwick  v.  Mayo,  15  Gratt 
528,  545;  Jordon  v.  Eve,  31  Gratt  1,  10. 

But  the  use  of  a  street  by  a  railroad 
for  its  track  is  not  an  abandonment  of 
the  easement,  but  simply  the  imposi- 
tion of  an  additional  servitude  for  the 
benefit  of  the  public.  Arbenz  v.  Wheel- 
ing, etc.,  R.    Co.,  33   W.  Va.  1, 10  S.  E.  18. 

B.     SUPERIORITY     OF      PUBLIC 
TITL&  OR  EASEMENT. 

When  a  public  easement  has  once 
been  lawfully  established  over  land  for 
a  public  highway,  cither  by  dedication 
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to  the  use  of  the  general  public  by  in- 
dividuals, and  acceptance  by  the  proper 
authorkies,  or  by  the  exercise  of  the 
right  of  eminent  domain,  such  ease- 
ment is  good  against  any  and  all  titles. 
Weston  V.  Ralston,  48  W.  Va.  170,  36 
S.  E.  446. 

Where  a  public  highway  exists,  a 
purchaser  of  the  land  on  which  it  is, 
takes,  subject  to  the  public  right, 
whether  he  has  notice  of  it  or  not. 
Where  the  way  is  a  private  one,  he 
takes  the  land  unincumbered  by  it,  un- 
less he  has  notice  of  it.  Shaver  v. 
Edgell,  48  W.  Va,  502,  37  S.  E.  664; 
Patton  V.  Quarrier,  18  W.  Va.  447. 

A  recovery  of  a  judgment  in  eject- 
ment is  subject  to  any  easement  in  the 
public  to  use  the  land  recovered  as  a 
street  or  highway;  and  the  right  of  the 
public  to  the  easement  is  not  drawn  in 
question  or  in  any  way  affected  by  a 
controversy  between  the  plaintiff  and 
the  city  as  to  the  ownership  of  the  soil. 
Warwick  v.  Mayo,  15  Gratt.  528. 

C.  RIGrtT   OF  ABUTTER  TO   IN- 

gress and  egress,  light, 
a;r,  etc. 

Whether  the  fee  is  in  the  abutting 
owner  or  in  the  public,  he  has  private 
rights  as  such  abutting  owner,  such  as 
the  rights  of  egress  and  ingress,  and  of 
light  and  air,  but  subordinate  to  the 
rights  of  the  public  in  the  street. 
Stewart  v.  Ohio  River  R.  Co.,  38  W. 
Va.  438,  18  S.  E.  604,  609. 

As  the  abutting  owner  has  a  right 
of  egress  and  ingress,  and  a  right  to 
light  and  air,  notwithstanding  the  fee 
is  in  the  public,  it  follows  that  any  in- 
terference with  these  rights  is  a  dam- 
age for  which  he  is  entitled  to  com- 
pensation under  the  constitution. 
Stewart  v.  Ohio  River  R.  Co.,  38  W. 
Va.  438,  18  S.  E.  604,  609.  Sec  the  title 
abutting  owners,  vol.  1,  p. 
65,  66. 

D.  ADDITIONAL   SERVITUDES. 
1.  Definition  and  General  Principles. 

Definition.— See  the  title  ABUT- 
TING OWNERS,  vol.  1,  p.  63. 


General  Principles. — ^Thc  authorities, 
both  the  adjudicated  cases  and  text 
writers,  overwhelmingly  maintain  that, 
so  long  as  a  street  is  used  or  proposed 
to  be  used  under  legislative  and  munic- 
ipal authority  for  purposes  only  for 
which  it  may  be  reasonably  said  to  have 
been  dedicated  or  acquired,  its  use,  or 
proposed  use,  can  not  be  enjoined,  as 
such  use  adds  no  additional  servitude  or 
burden  to  the  land  for  which  the  abut- 
ting owners  are  entitled  to  compcnsa* 
tion.  Reid  v.  Norfolk,  etc.,  R.  Co.,  94 
Va.  117,  26  S.  E.  428. 

There  is  a  marked  difference  between 
a  private  corporation,  or  any  third 
party,  claiming  under  the  authority  of 
the  legislature  the  right  to  place  addi- 
tional burdens  upon  the  servitude  of 
a  public  highway  for  private  gain,  and 
a  public  corporation  clothed  with  au- 
thority from  the  legislature  to  improve 
its  public  highways  so  as  to  make  them 
more  convenient  and  safe  to  the  travel- 
ing public.  The  easement  of  the  pub- 
lic is  the  right  to  use  and  improve  the 
street  for  the  purposes  of  a  highway 
only.  A  railroad  on  the  street  on  the 
other  hand,  being  foreign  to  such  pur- 
poses, is  an  interference  with  the  ad- 
joining owner's  property  rights  in  the 
soil,  and  an  acquisition  or  taking  of 
an  estate  or  interest  in  his  land,  for 
which  he  is  entitled  to  compensation 
as  in  other  cases.  Home  Building,  etc., 
Co.  V.  Roanoke,  91  Va.  52,  61,  20  S.  E. 
895. 

The  constitutional  provision,  which 
declares  that  property  shall  not  be  taken 
for  public  use  without  just  compensa- 
tion, was  intended  to  establish  this 
principle  beyond  legislative  control,  and 
it  is  not  necessary  that  property 
should  be  absolutely  taken,  in  the  sense 
of  completely  taking,  to  bring  a  case 
within  the  protection  of  the  constitu- 
tion. As  was  said  by  a  learned  justice 
of  the  supreme  court  of  the  United 
States:  "It  would  be  a  curious  and  un* 
satisfactory  result  if,  in  construing  a 
provision  of  constitutional  law,  always 
understood  to  have  been  adopted  for 
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protection  and  security  to  the  rights  of 
the  individual  as  against  the  govern- 
ment, and  which  has  received  the  com- 
mendation of  jurists,  statesmen,  and 
<:ommentators  as  placing  the  just  prin- 
ciples of  the  common  law  on  that  sub- 
ject beyond  the  power  or  ordinary  leg- 
islation to  change  or  control  them,  it 
shall  be  held,  that  if  the  government  re- 
frains from  the  absolute  conversion  of 
real  property  to  the  uses  of  the  public, 
it  can  destroy  its  value  entirely;  can 
inflict  irreparable  and  permanent  in- 
jury to  any  extent;  can,  in  effect,  sub- 
ject it  to  total  destruction  without 
making  any  compensation,  because,  in 
the  narrowest  sense  of  that  word,  it  is 
not  taken  for  public  use.  Such  a  con- 
struction would  pervert  the  constitu- 
tional provision  into  a  restriction  upon 
the  rights  of  the  citizen,  as  those  rights 
stood  at  the  common  law,  instead  of 
the  government,  and  make  it  an  au- 
thority for  invasion  of  private  rights 
under  the  pretext  of  the  public  good, 
which  had  no  warrant  in  the  law  and 
practice  of  our  ancestors."  Western 
Union  Tel.  Co.  v.  Williams,  86  Va.  696, 
704,  705,  11  S.  E.  106;  Hodges  v.  Sea- 
board, etc.,  R.  Co.,  88  Va.  653,  655,  14 
S.  E.  380. 

2.  Railroads. 

The  occupation  of  a  street  by  a  rail- 
road company  is  the  imposition  of  an 
additional  burden  or  servitude  upon, 
and  a  taking  of  the  property  of  the 
owner  of  the  fee,  within  the  meaning 
of  the  constitutional  provision  which 
forbids  the  taking  of  private  property 
for  public  use  without  compensation. 
Hodges  V.  Seaboard,  etc.,  R.  Co.,  88 
Va.  653,  14  S.  E.  380;  Petersburg  R. 
Co.  V.  Burtons,  1  Va.  Dec.  397,  402; 
Bass  V.  Norfolk,  R.,  etc.,  Co.,  100  Va. 
1,  40  S.  E.  100;  Arbenz  v.  Wheeling, 
etc.,  R.  Co.,  33  W.  Va,  1,  10  S.  E.  14. 

The  company  can  therefore  derive 
no  title  under  acts  of  the  legislature, 
and  the  license  or  consent  to  a  use, 
inconsistent  with  the  public  easement, 
of  municipal  or  other  authorities  who 


represent  the  public  as  to  such  right, 
without  the  consent  of  the  owner  of 
the  fee  or  the  appraisal  and  payment  of 
his  damages  in  the  mode  provided  by 
law.  Petersburg  R.  Co.  v.  Burtons,  1 
Va.  Dec.  397,  402.  For  other  cases 
upon  this  subject,  see  the  title  ABUT- 
TING OWNERS,  vol.  1,  p.  63,  et  seq. 

3.  Street  Railwajrs. 

A  street  railway  is  not  a  highway. 
A  street  railway  company  has  no  prop- 
erty interest  in  the  street.  It  has  the 
mere  right  to  use  it  in  common  with 
the  public  generally.  It  has  no  right 
to  use  the  street  for  other  or  differ- 
ent purposes  than  those  for  which  it 
was  dedicated  or  condemned,  and  be- 
cause its  use  by  the  street  cars  is  not 
a  new  and  independent  one,  but  merely 
in  aid  of  the  indentical  use  for  which  the 
street  was  laid  out,  the  owners  of  street 
cars  are  not  required  to  pay  compensa- 
tion to  the  abutting  landowners  for  its 
use.  Reid  v,  Norfolk,  etc.,  R.  Co.,  94 
Va.  117,  125,  26  S.  E.  428;  Bass  v.  Nor- 
folk R.,  etc.,  Co.,  100  Va.  1,  40  S.  E.  100. 

While  a  local  street  railroad  in  such 
streets  is  not  an  additional  servitude, 
a  railway  through  such  streets,  ex- 
tending from  a  neighboring  city  to  a 
town  more  than  twenty  miles  distant, 
passing  through  three  counties,  having 
the  right  to  transport  freight,  pas- 
sengers and  baggage,  must  be  classed 
as  a  commercial  railroad,  and  is  an 
additional  servitude  on  such  streets, 
for  which  the  owner  of  the  fee  is  en- 
titled to  compensation.  Port  Norfolk 
Land  Co.  v.  Portsmouth  St.  R.  Co.,  5 
Va.  Law  Reg.  477. 

See  generally,  upon  the  subject  of 
street  railways  as  additional  servitudes, 
the  title  ABUTTING  OWNERS,  vol. 
1,  p.  69. 

Substitntion  of  Double  for  Single 
Track. — The  substitution  of  a  double 
track  electric  street  car  line  for  a  single 
track  horse  car  line  is  not  an  addi- 
tional servitude  or  burden  on  the  street 
for  which  the  abutting  lot  owners  arc 
entitled  to  compensation.    Reid  v.  Nor- 
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folk,  etc.,  R.  Co.,  94  Va.  117,  26  S.  E. 
428.     See  also,  the  title  ABUTTING 
OWNERS,  vol.  1,  p.  69. 
4.  Approaches  to  Overhead  Bridge. 

See  the  title  ABUTTING  OWNERS, 
vol.  1,  p.  70. 
6.  Telegraph  and  Telephone  Lines. 

See  the  title  ABUTTING  OWNERS, 
vol.  1,  p.  69. 

IX.  Occupation  of  Streets  and 

Highways  by  Public  Service 

Corporations. 

A.  STEAM  RAILROADS. 
1.  Right  to  Occupy  Street  or  Highway. 
A  Statutory  Right. — In  taking  posses- 
sion of  public  roads,  railroad  companies 
are  exercising  a  power  conferred  upon 
them  by  statute.  It  is  not  a  right  exist- 
ing independently  of  statute.  There- 
fore they  have  only  such  rights  in  that 
respect  as  the  statutes  confer.  (Con- 
curring opinion  of  Poflfenbarger  and 
Miller,  JJ.)  Armstrong  v.  County 
Court,  54  W.  Va.  502,  46  S.  E.  131. 

Necessity  for  Consent  of  Munici- 
pality to  Occupation  of  Street.— By 
paragraph  6,  §  50,  ch.  54,  W.  Va.  Code, 
p.  519,  a  railway  company  may  con- 
struct its  railroad  across,  along,  or 
upon  any  street  or  highway;  but,  if  it 
be  in  the  inhabited  portion  of  the  city 
or  incorporated  town  or  village,  the 
company  must  have  the  assent  of  the 
corporation  of  such  city,  town  or  vil- 
lage, and  shall  not  necessarily  impair 
the  usefulness  of  such  street.  Ohio 
River  R.  Co.  v.  Gibbens,  35  W.  Va. 
57,  12  S.  E.  1093. 

It  is  the  general  policy  of  this  state 
to  require  municipal  consent  to  the 
occupancy  of  its  streets  by  a  railroad 
or  a  street  railway  company.  Newport 
News,  etc.,  R.  Co.  v.  Hampton  Roads, 
etc.,  R.  Co.,  102  Va.  795,  802,  47  S.  E. 
839. 

Section  48,  ch.  54,  W.  Va.  Code,  1899, 
provides  that  a  corporation  may  take 
and  hold  "under  any  grant  or  ordinance 
made  by  a  municipal  corporation  any 
interest  or  right  such  municipal  corpo- 


ration may  have  in  any  street,  alley  or 
public  ground,  and  in  exchange  there- 
for, in  whole  or  in  part,  dedicate  or 
otherwise  secure  to  public  use  another 
street,  alley  or  parcel  of  ground  out  of 
real  estate  owned  by  such  railroad  cor- 
poration." Held,  that  this  stattite  ap- 
plies only  to  incorporated  municipal 
corporations  and  contemplates  a  treaty 
of  exchange  between  the  two  corpora- 
tions evidenced  by  proper  memorials 
of  the  consent  of  the  municipality,  and 
an  irrevocable  parting  by  the  railroad 
company  with  its  right  and  title  to  the 
land  given  in  exchange.  Therefore,  a 
railroad  company  which  has  merely 
thrown  open  to  the  public  a  lot  of  land, 
without  agreement  with  the  municipal 
corporation  and  without  making  any 
valid  dedication  thereof,  can  not  claim 
the  benefit  of  the  statute.  Hast  v.  Rail- 
road Co.,  52  W.  Va.  396,  403,  44  S.  E. 
155. 

Power  of  Municipality  to  Authorize 
Occupation  of  Street. — The  control  of 
city  streets  may  be  properly  delegated 
to  the  city  authorities,  with  discretion 
to  impose  conditions  on  the  use  of  the 
street;  but  the  power  is  not  in  the  city 
unless  expressly  delegated.  The  city 
alone  can  not  grant  to  a  railroad  the 
privilege  of  using  its  streets,  as  the 
power  is  in  the  legislature.  The  leg- 
islature may  discontinue  the  use  of 
streets  without  restraint  from  private 
c'tizens  claiming  to  be  interested  in 
the  continuance  of  the  street,  as  ad- 
joining owners  or  otherwise.  Arbenz 
V.  Wheeling,  etc.,  R.  Co.,  33  W.  Va.  1, 
10  8.  E.  14,  17.  See  also,  the  title  MU- 
NICIPAL CORPORATIONS,  vol.  10, 
p.   182. 

Same — Private  Streets  and  Alleys. — 
C.  and  G.  owning  lots  in  Richmond 
each  bounded  east  by  Seventeenth 
street,  and  separated  by  what  was  at 
one  time  the  bed  of  Shockoe  creek, 
but  from  which  the  water  of  the  creek 
had  been  diverted,  enter  into  a  deed 
by  which  they  fix  the  boundaries  of 
their  lots  respectively,  and  they  cove- 
nant and  agree  that  there  shall  be  be- 
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tween  their  lots  a  street  thirty  feet 
wide  extending  from  Seventeenth  street 
westwardly  to  the  eastern  boundary  of 
their  lots,  and  that  said  street  shall  be 
forever  kept  open  as  a  highway  and 
common  for  the  use  of  the  persons  who 
may  be  the  owners  of  the  lots  or  land 
bounded  on  either  side  of  said  street. 
The  street  thus  provided  for  did  not 
extend  west  to  any  street  or  alley. 
Held,  looking  to  the  whole  deed  and 
the  surrounding  circumstances,  there 
was  not  a  dedication  of  the  street  to 
the  public  generally,  but  only  to  the 
owners  of  the  lots  or  parts  of  the  lots 
spoken  of  in  the  deed;  and  it  is  not, 
therefore,  a  street  over  which  the  city 
authorities  have  control,  and  can  au- 
thorize a  railroad  company  to  lay  its 
track  along  it.  Talbott  v.  Richmond, 
etc.,  R.  Co.,  31  Gratt.  685. 

Judicial  Review  o{  Municipal  Con- 
sent.— "Unless  it  clearly  appears  that 
the  municipal  authorities  have  abused 
their  discretion  by  allowing  such  oc- 
cupation of  the  street  as  will  unnec- 
essarily impair  its  usefulness,  it  seems 
to  me  it  would  be  very  unwise  and  im- 
proper for  the  courts  to  undertake  to 
supervise  their  action."  Snyder,  P., 
delivering  the  opinion  of  the  court  in 
Arbenz  v.  Wheeling,  etc.,  R.  Co.,  33 
W.  Va.  1,  10  S.  E.  14,  16. 

In  the  case  of  Arbenz  v.  Wheeling, 
etc.,  R.  Co.,  33  W.  Va.  1, 10  S.  E.  14, 17,  it 
appeared  from  the  record  that  the  width 
of  the  graded  portion  of  the  street  in 
front  of  the  plaintiff's  property  was 
only  twenty-four  feet,  and  that  the 
proposed  excavation  for  the  defend- 
ant's railroad  would  encroach  upon  this 
graded  portion  to  the  extent  of  only 
two  feet,  leaving  an  unobstructed  por- 
tion of  the  street  twenty-two  feet  in 
width.  There  was  nothing  in  the  rec- 
ord to  show  that  this  was  either  an 
unnecessary  or  unreasonable  appro- 
priation of  the  street.  It  was  therefore 
held,  that  such  excavation  of  the  street 
by  the  railroad  company  would  not 
constitute  a  nuisance,  and  that  the  city 
had  the  power  to  authorize  the  same. 


8.  Nature  of  Right  Acquired  under  Mu* 
nicipal  Consent 

When  a  grant  by  a  municipality  to 
a  railroad  company  to  construct  its 
road  upon  or  over  a  street  is  accepted, 
it  constitutes  a  contract  which  can  not 
be  arbitrarily  revoked  or  impaired  by 
the  municipality;  but  such  grant  is  sub- 
ject always  to  conditions  imposed  upon 
it  by  statute  or  by  the  terms  of  the 
grant,  and,  moreover,  is  subject  also 
to  the  proper  exercise  of  police  power 
by  the  municipality.  Mason  v.  Railroad 
Co.,  51  W.  Va.  183,  41  S.  E.  418. 

In  as  much  as  the  statute  provides 
that  a  railroad  company  wishing  to  oc- 
cupy a  public  street  shall  obtain  the 
consent  of  the  city  council,  the  council 
has  the  implied  power  to  give  its  con- 
sent upon  such  terms  as  may  be  re- 
quired by  the  exigencies  or  circum- 
stances of  the  particular  case;  and  these 
terms  or  conditions  when  accepted  by 
the  railroad  company  become  a  part 
of  its  contract  with  the  city,  and  bind- 
ing upon  both  parties.  Moundsville  v, 
Ohio  River  R.  Co.,  37  W.  Va.  92,  16  S. 
E.  514. 

Not  a  Franchise. — Assent  from  a 
town  council  to  a  railroad  company, 
authorizing  the  occupation  of  the 
streets  of  such  town  under  §  10,  ch. 
52,  W.  Va.  Code,  is  not  a  franchise 
within  the  meaning  of  ch.  29,  acts, 
1901.  Belington,  etc.,  R,  Co.  v.  Alston, 
54  W.  Va.  597,  46  S.  E.  612. 

Instead  of  being  a  franchise,  its  right 
of  way  through  the  streets  is  an  ease- 
ment, and  the  council's  assent  thereto 
is  a  license  or  grant  thereof.  Hence, 
the  act  referred  to  does  not  govern  or 
have  any  application  to  the  plaintiffs 
rights  acquired  from  the  council.  Bel- 
ington, etc.,  R.  Co.  V.  Alston,  54  W. 
Va.   597,  46  S.  E.  612. 

Injunction — Remedy  of  Railroad 
Company. — An  injunction  is  not  the 
proper  remedy  to  prevent  the  council 
of  a  town  from  repealing  orders  grant- 
ing assent  to  the  occupation  of  the 
streets  oi  the  town.    Belingion,  etc.,  R. 


Streets  and  Highways 


937 


Co.  V.  Alston,  54  W.  Va.  597,  46  S.  E- 
612. 

But  if  the  council  improperly  an- 
nulled its  orders  or  ordinances  assent- 
ing to  the  plaintiff's  occupancy  of  its 
streets,  the  plaintiff  could  treat  such 
annulment  as  void,  or  it  could  have  the 
same  reviewed  and  reversed  by  proper 
judicial  method  of  review.  If,  however, 
the  council  should  repeal  such  valid 
orders,  and  then  threaten  and  under- 
take to  tear  up  and  destroy  plaintiff's 
road,  and  eject  it  from  the  streets,  the 
plaintiff  is  entitled  <o  an  injunction,  for 
such  injury  would  be  irreparable.  Bel- 
ington,  etc.,  R.  Co.  v,  Alston,  54  W. 
Va.  597,  46  S.  E.  612. 

Power  of  City  to  Regulate,  Restrict 
or  Revoke  Rights  o{  Company  in 
Streets.— See  the  title  MUNICIPAL 
CORPORATIONS,  vol.  10,  pp.  185, 
186. 

8.  Extent  of  Rights  Acquired  in  Street 
or  Highway. 

Right  to  Exclusively  Use  or  'to  De- 
stroy Street. — A  grant  by  a  munici- 
pality to  a  railroad  company  to  build 
its  road  upon  or  across  a  street  confers 
no  right  to  destroy  the  street,  or  to 
have  exclusive  use  of  it,  but  contem- 
plates a  joint  use  of  the  street  by  the 
public  and  the  company,  and  the  mu- 
nicipality has  power  to  enforce  a  proper 
use  of  the  grant,  and  may  restrict  the 
company  to  the  use  of  only  so  much  of 
the  street  as  is  absolutely  necessary 
for  its  use  and  consistent  with  the 
public  use,  and  may  compel  a  change 
of  location  or  total  removal  of  a  side 
track  materially  impairing  the  use  of 
the  street  by  rendering  the  part  as- 
signed for  public  passage  too  narrow. 
Mason  v.  Railroad  Co.,  51  W.  Va.  183, 
41  S.  E.  418. 

"By  its  terms,  §  48,  ch.  50,  limits  the 
right  to  the  taking  of  streets,  alleys 
or  public  grounds  of  a  municipal  cor- 
poration. If  a  county  road  may  be 
condemned  to  such  use,  express  au- 
thority for  such  condemnation  must  be 
found  elsewhere  in  the  statute.     Such 


authority  is  found  in  the  sixth  clause 
of  §  50,  ch.  54,  and  says  that  the  con- 
demnation shall  be  as  provided  in  §  48. 
This  makes  §  48  applicable  to  county 
roads  as  well  as  to  streets,  and,  there- 
fore, when  railroad  companies  exclude 
the  public  from  the  use  of  roads,  they 
must  provide  others.  The  use  of  the 
word  'may*  in  §  48  instead  of  'shall' 
signifies  nothing.  The  legislative  in- 
tent is  plain.  They  may  take  roads 
by  consent  of  the  authorities  or  by 
condemnation  and  may  provide  others. 
The  two  propositions  arc  bound  to- 
gether and  must  be  construed  together 
and  they  mean  the  same  as  if  the  leg- 
islature had  said  a  railroad  company 
may  take  the  use  of  a  public  road,  but 
if  so,  it  shall  provide  another.  This 
construction  of  the  statute  imposes  a 
duty  upon  any  railroad  company  so 
taking  to  itself  the  exclusive  use  of  a 
public  highway,  and  the  law  has  pro- 
vided a  way  for  compelling  perform- 
ance of  that  duty.  If  the  railroad 
company  neglects  or  fails  in  this  re- 
spect, mandamus  lies  to  compel  it  to 
perform  its  duty."  Armstrong  v. 
County  Court,  64  W.  Va.  502,  46  S.  E. 
131.  (Concurring  opinion  of  Poffen- 
barger  and  Miller,  JJ.,  citing  Mason  v. 
Railroad  Co.,  51  W.  Va.  183,  41  S.  E. 
418.) 

Same— Sidetracks.— The  Code,  in  S 
50,  ch.  54,  gives  the  railroad  company 
right  to  construct  its  railroad  across, 
along,  or  upon  any  street  This  lan- 
guage is  broad  and  general.  It  does 
not  mention  main  or  sidetrack.  A  side- 
track is  an  essential  part  of  the  rail- 
road. But  while  such  is  the  construc- 
tion of  the  statute,  it  does  not  by  any 
means  follow  that  the  company  may 
destroy  the  street,  rendering  it  im- 
passable, or  by  monopolizing  its  use. 
The  law  makes  the  street  subject  to  a 
jo*nt  use.  If  a  sidetrack  so  takes  up 
the  street  as  to  virtually  destroy  or 
impair  its  use  by  the  public  for  pas- 
sage, the  railroad  company  can  not 
construct  or  maintain  it.  The  munici- 
pality   holds    the    street   in    trust    for 
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public  use.  It  possesses  power  to  dis- 
continue a  street;  but  as  long  as  it  is 
a  street  it  must  give  the  public  ade- 
quate use  of  it.  Mason  v.  Railroad 
Co.,  51  W.  Va.  183,  41  S.  E.  418. 

Fills  and  Excavations. — Under  the 
provisions  of  our  statute  (§  50,  ch.  54, 
Code,  1887),  a  railroad  company,  with 
the  assent  of  the  municipal  authorities, 
may  construct  and  operate  its  railroad 
along  a  public  street  of  a  city,  in  a 
cut  or  excavation  below  the  common 
level  of  the  remaining  portion  of  the 
street,  in  such  manner  as  will  appro- 
priate a  portion  of  the  street  to  the 
exclusive  use  of  the  railroad  company, 
provided  such  excavation  does  not  oc- 
cupy the  entire  street,  or  such  consid- 
erable portion  thereof  as  would 
substantially  prevent  the  use  of  the 
street  by  the  general  public,  and  pro- 
vided, further,  that  it  does  not  unneces- 
sarily impair  the  usefulness  of  the 
street  as  a  highway  for  the  general 
public.  Arbenz  v.  Wheeling,  etc.,  R. 
Co.,  33  W.  Va.  1,  10  S.  E.  14. 

When  the  legislature  granted  to  rail- 
road companies  the  right  to  occupy  and 
use  the  streets  of  cities,  towns  and 
villages  of  this  state,  it  intended  that 
they  should  have  the  privilege  of  con- 
structing their  roads,  to  a  large  ex- 
tent, in  their  own  way,  and  of  passing 
along  and  upon  or  crossing  the  street, 
over,  under,  or  at  grade,  provided  they 
shall  not  unnecessarily  impair  the  use- 
fulness of  the  street.  It  is  obvious 
that  in  many  cases  this  would  be  neces- 
sary, because  from  the  nature  of  the 
work  it  is  important  and  often  neces- 
sary that  the  railroad  should  be  kept 
on  a  given  level,  and  not  be  raised  so 
as  to  adapt  it  to  the  existing  levels  of 
the  street.  Arbenz  v.  Wheeling,  etc., 
R.  Co.,  33  W.  Va.  1,  10  S.  E.  16. 

Obstructions — Cars  on  Crossings. — 
Obstruction  of  streets  by  a  railroad 
company,  unless  the  train  is  standing 
to  load  or  unload  passengers,  and  un- 
less a  passway  is  left  open,  is  unlawful 
(acts  1883-84.  p.  499);  and  the  com- 
pany   is    liable    to    fine    and   for    such 


damages  as  may  be  caused  thereby  to 
any  person.  Code,  §  2900.  But  these 
damages  must  be  proved,  not  inferred. 
Richmond,  etc.,  R.  Co.  v.  Noell,  86  Va. 
19,  9  S.  E.  473. 

A  railroad  company  can  not  leave 
its  cars  standing  upon  a  street  cross- 
ing, or  use  such  crossing  as  a  place  of 
deposit  or  storage  for  its  cars,  and 
thus  obstruct  public  use  of  the  cross- 
ing. It  is  only  entitled  to  use  the  cross- 
ing for  so  long  as  is  reasonably 
necessary  to  pass  over  the  crossing 
with  its  cars.  Moundsville  v.  Ohiv> 
River  R.  Co.,  37  W.  Va.  92.  16  S.  E. 
514;  State  v.  Monongahela  River  R. 
Co.,  37' W.  Va.  108,  16  S.  E.  519;  State 
V.  Ohio  River  R.  Co..  38  W.  Va.  242. 
18  S.  E.  582;  Mason  v.  Railroad  Co., 
61  W.  Va.  183,  41  S.  E.  418. 

Temporary  Obstructions. — A  railroad 
company  whose  duty  it  is  to  maintaio 
a  bridge  over  its  track  in  a  public  high- 
way may  obstruct  the  highway  while 
necessary  repairs  are  being  made  on 
the  bridge;  but  if  it  attempt  to  make  a 
temporary  roadway  for  the  use  of  the 
public,  it  must  exercise  reasonable  care 
to  make  such  roadway  reasonably  saf». 
Marshall  v.  Valley  R.  Co..  99  Va.  798. 
34  S.  E.  455;  Marshall  v.  Valley  R. 
Co.,  97  Va.  653,  34  S.  E.  455. 

4.  Duty  to  Restore  Street  or  Highway 
to  Safe  Condition. 
At  Common  Law. — By  the  common 
law,  if  a  railroad  or  canal  company 
cross  or  build  its  work  upon  a  public 
highway,  it  must  make  and  maintain  a 
proper,  convenient,  and  safe  crossing, 
and  restore  the  highway  to  as  good 
condition  for  public  use  as  the  condi- 
tion in  whiich  it  was  before  such  inter- 
ference with  it,  though  such  company 
be  acting  under  leave  from  the  proper 
authority;  and  such  leave  to  cross  or 
impinge  on  the  highway  is  not  to  be 
construed  to  give  liberty  to  destroy 
the  highway,  unless  the  legislature  has 
so  plainly  enacted.  This  must  be  so 
from  the  very  necessity  and  justice  of 
the  case,   and  from   the  fact   that   the 
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license  to  invade  the  highway  is  granted 
at  the  instance  and  for  the  private 
benefit  of  the  company  or  person,  and 
he  who  enjoys  the  convenience  or  ben- 
efit mu^t  bear  the  burden.  Qui  sentit 
commodum  sentire  debet  et  onus. 
Moundsville  v.  Ohio  River  R.  Co.,  37 
W.  Va.  92,  16  S.  E.  514. 

The  obligation  of  the  Chesapeake 
and  Ohio  Railway  Company,  if  any,  to 
keep  in  repair  bridges  on  its  right  of 
way  which  constitute  a  part  of  the 
public  highway,  is  a  common-law  lia- 
bility growing  out  of  the  interference 
of  its  predecessor  in  title  with  the 
public  highway,  and  is  not  a  charter 
obligation.  Hicks  v.  Chesapeake,  etc., 
R.  Co.,  102  Va.  197,  45  S.  E.  888;  Ches- 
apeake, etc.,  R.  Co.  V.  Jennings,  98  Va. 
'70,  34  S.  E.  986. 

License  from  a  city  council  to  a  rail- 
road company  to  build  its  road  across, 
along,  or  upon  a  public  street  gives  it 
no  power  to  destroy  the  street,  and 
the  conipany  is  bound  to  restore  the 
street  to^  its  former  state,  or  to  such 
state  as  not  unnecessarily  to  have  im- 
paired its  usefulness  for  the  public,  and 
also  to  build  proper  crossings  over  the 
railroad,  and  keep  them  in  good  repair. 
Moundsville  v.  Ohio  River  R.  Co.,  37. 
W.  Va.  92,  16  S.  E.  514. 

Under  Statutes. — Neither  a  condem- 
nation by  law  nor  grant  of  right  of 
way  will  justify  the  destruction  of  a 
public  highway  in  the  construction  of 
a  railroad.  The  statute  on  the  subject 
(clause  6,  §  50,  ch.  54,  Code)  provides 
that,  when  the  work  interferes  with  a 
highway,  it  shall  be  restored  >o  its 
former  condition.  State  v.  Mononga- 
hela  River  R.  Co.,  37  W.  Va.  108,  16 
S.  E.  519;  Watts  v.  Norfolk,  etc.,  R. 
Co.,  39  W.  Va.  196,  19  S.  E.  521;  Mason 
V.  Railroad  Co.,  51  W.  Va,  183,  187,  41 
S.  E.  418. 

A  railroad  company  may,  under  acts, 
1874-75,  p.  47,  construct  its  road  across 
a  public  highway,  but  it  must  do  so 
with  as  little  injury  to  the  highway  as 
is  practically  possible.  It  must  so  re- 
store the  highway  that  its  use  by  the 


public  will  not  be  materially,  or  at 
least  unnecessarily,  interfered  with, 
and  so  as  not  to  render  it  less  safe  and 
convenient  for  the  passage  or  trans- 
portation of  persons  or  property  along 
the  same,  except  so  far  as  diminished 
safety  and  convenience  are  inseparable 
from  its  use  by  the  railroad.  Char- 
lottesville V.  Southern  R.  Co.,  97  Va. 
428,  34  S.   E.  98. 

Degree  of  Care  Required.— Reason- 
able care  is  the  measure  of  the  duty  of 
a  railroad  company  to  restore  the  street 
or  highway  to  a  safe  condition  and  to 
maintain  temporary  highways  in  a  safe 
condition  while  engaged  in  construct- 
ing or  repairing  bridges  and  crossings. 
Marshall  v.  Valley  R.  Co.,  97  Va.  653, 
655,  657,   34   S.   E.   455. 

The  duty  of  a  railroad  company  to 
restore  a  public  street  or  highway  does 
not  mean  literally  that  such  street  or 
highway  must  be  restored  to  its  former 
condition,  as  this  would  sometimes  be 
impossible;  but  it  does  mean  that  the 
highway  must  be  brought  back  to  its 
former  usefulness  and  rendered  as  pass- 
able as  before  so  as  not  unnecessarily 
to  impair  its  usefulness  for  ordinary 
travel.  Such  is  the  meaning  and  lan- 
guage of  W.  Va.  statute,  acts,  1872-73, 
p.  224;  Code,  1891,  p.  530.  City  of 
Moundsville  v.  Ohio  River  R.  Co.,  37 
W.  Va.  92,  16  S.  E.  514. 

"It  will  be  observed,"  said  the  court, 
"that  the  same  section  of  this  statute 
which  provides  for  the  construction  of 
a  railroad  along  or  upon  a  street,  and 
the  establishment  of  its  grade,  also 
provides  for  the  making  of  excavations 
and  embankments  where  'necessary 
for  the  proper  construction,  repair,  and 
security  of  the  railroad;'  and  also  the 
provision  which  declares  that  the  street 
intersected  or  touched  shall  be  restored 
'to  its  former  state,'  'or  to  such  state 
as  not  unnecessarily  to  have  impaired 
its  usefulness.'  The  clear  and  neces- 
sary implication  of  this  language  is  that 
the  legislature  intended  to  authorize 
the  construction  of  a  railroad  along  or 
upon  a  street  in  such  manner  that  it 
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would  be  impracticable  to  restore  the 
street  to  its  former  state.  Unless  such 
was  the  purpose,  the  alternative  pro- 
vision, limiting  the  duty  of  restoring 
the  street,  would  be  without  meaning 
or  effect.  In  such  cases  the  require- 
ment is  simply  that  there  snail  be  no 
unnecessary  impairment  of  the  useful- 
ness of  the  street.  Any  necessary 
impairment,  whether  much  or  little, 
which  is  required  for  the  proper  con- 
struction of  the  railroad,  is  authorized 
by  the  statute.  The  only  limitation  is 
that  there  must  be  no  unnecessary  im- 
pairment or  interference  with  the 
street."  Arbenz  v.  Wheeling,  etc.,  R. 
Co.,  33  W.  Va.  1,  10  S.  E.  14. 

Temporary  Roadway  Pending  Re- 
pairs.— A  railroad  company  which  con- 
structs, with  the  consent  of  the  county 
authorities,  a  temporary  roadway  for 
the  use  of  the  public,  while  repairing 
one  of  its  bridges,  must  make  the  use 
of  such  roadway  by  the  public  reason- 
ably safe.  If  it  fails  to  do  so  it  is- 
liable  for  the  resulting  damages,  al- 
though there  was  no  such  liability  on 
the  county.  Marshall  v.  Valley  R.  Co., 
99  Va.  798,  34  S.  E.  455;  Marshall  v. 
Valley  R.  Co.,  97  Va.  653,  34  S.  E.  455. 

In  the  case  of  Marshall  v.  Valley  R. 
Co.,  97  Va.  653,  34  S.  E.  455,  the  evi- 
dence was  held  sufficient  to  show  that 
the  railroad  company,  engaged  in  re- 
placing a  bridge  across  its  cut  at  a 
point  where  the  public  highway  crossed 
its  right  of  way,  did  not  exercise 
ordinary  care  to  provide  proper  guards 
and  barriers  to  prevent  travelers  upon 
a  temporary  highway  running  near  the 
margin  of  the  cut  from  falling  into  the 
same,  and  that  it  was  guilty  of  negli- 
gence in  failing  to  provide  lights  to 
warn  night  travelers. 

A  Continuing  Duty. — ^The  duty  of  a 
railroad  company,  in  respect  to  a  high- 
way which  it  crosses,  is  a  continuing 
one.  If  the  population  of  the  neighbor- 
hood, or  the  use  of  the  highway,  so 
increases  that  the  crossing,  originally 
adequate,  is  no  longer  so,  it  is  the  duty 
of  the  railroad  company  to  make  such 


alteration  in  the  crossing  as  the 
changed  conditions  require.  Char- 
lottesville V,  Southern  R.  Co.,  97  Va. 
428,  34  S.  E.  98. 

In  this  case  it  was  held,  that  the 
bridge  and  crossing,  as  it  was  con- 
structed, was  not  such  an  one  as  the 
necessities  of  public  travel  and  con- 
venience demanded,  and  that  the 
bridge  and  the  embankment  leading  to 
it  should  be  widened  by  the  railroad 
company  at  its  own  expense  to  a  width 
sufficient  to  admit  of  a  sidewalk  upon 
the  south  side  of  the  street  railway 
track  in  the  street.  Charlottesville  v. 
Southern  R.  Co.,  97  Va.  428,  34  S.  E.  98. 

The  obligation  to  maintain  and  keep 
in  repair  the  bridge  mentioned  in  the 
declaration  in  this  cause  arises  out  of 
the  interference  by  the  James  River 
and  Kanawha  Canal  Company  with  the 
highway,  and  is  not  a  condition  on 
which  the  franchises  were  granted  that 
company,  and  hence  is  a  continuing 
obligation  on  the  successors  of  that 
company  so  long  as  such  interference 
continues.  Chesapeake,  etc.,  R.  Co.  v. 
Jennings,  98  Va.  70,  34  S.  E.  986;  Hicks 
V,  Chesapeake,  etc.,  R.  Co.,  102  Va.  197, 
45  S.  E.  888. 

Acceptance  of  Bridge  by  the  Public 
— While  a  town  can  not  convey  the 
rights  of  the  public  in  its  streets,  nor 
transfer  to  others  its  duty  in  respect 
thereto,  it  may  assume  exclusive  con- 
trol over  and  responsibility  for  its 
streets,  and  release  third  persons  from 
any  responsibility  in  relation  thereto, 
and  a  deed  duly  signed  and  delivered 
by  which  a  town  assumes  such  control 
of  a  bridge  within  its  corporate  limits, 
and  releases  a  third  party  from  all 
duty,  obligation  or  liability  in  respect 
thereto,  constitutes  a  dedication  of  the 
bridge  to  the  public  use,  and  a  com- 
plete and  formal  acceptance  thereof  by 
the  town.  Hicks  v.  Chesapeake,  etc, 
R.  Co.,  102  Va.  197,  46  S.  E.  888. 

Where  a  bridge  in  a  public  highway 
is  rendered  necessary  by  the  private 
use  of  the  highway,  and  it  is  built  for 
private  benefit,  no  presumption  of  ac- 
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ceptance  of  it  by  the  public,  to  be 
maintained  at  public  expense,  arises 
from  its  free  and  open  use  by  the 
public.  Chesapeake,  etc.,  R.  Co.  v, 
Jennings,  98  Va.  70,  34  S.  E.  986. 

5.  Remedy  for  Improper  Use  or  for 
Failure  to  Restore  Street  or  High- 
way. 

a.  Mandamus. 

Mandamus  lies  to  compel  a  railroad 
company  using  a  street  for  its  track  to 
restore  the  street  to  its  former  condi- 
tion, or  such  condition  as  will  not  un- 
necessarily impede  travel,  and  to  make 
and  maintain  continuously  crossings  of 
streets  and  alleys  over  its  road.  Mason 
V.  Railroad  Co.,  61  W.  Va.  183,  41  S. 
E.  418;  Armstrong  v.  County  Court, 
54  W.  Va.  602,  46  S.  E.  131;  Mounds- 
ville  V.  Ohio  River  R.  Co.,  37  W.  Va. 
92,  16  S.  E.  514. 

b.  Indictment 

See  the  title  NUISANCES,  vol.  10, 
p.  522. 

An  improper  use,  damaging  to  the 
public,  by  a  railroad  company  of  a 
grant  of  right  of  way  over  the  streets 
of  a  town  constitutes  a  public  nui- 
sance and  is  subject  to  indictment. 
State  V,  Monongahela  River  R.  Co., 
37  W.  Va.  108,  16  S.  E.  519;  State  v, 
Ohio  River  R.  Co.,  38  W.  Va.  242,  18 
S.  E.  582;  State  v.  Railroad,  95  N.  C. 
602;  Mason  v.  Railroad  Co.,  61  W.  Va. 
183,  41  S.  E.  418. 

Even  where  a  railroad  company  has 
such  authority,  if  it  do  not  comply  with 
it  by  keeping  a  crossing  in  order,  it 
commits  an  indictable  public  nuisance. 
Besides,  this  offense  is  a  common-law 
offense,  or  rather  now  one  under  §  45, 
ch.  43,  Code,  not  under  §  50,  cl.  6, 
ch.  54.  State  v.  Monongahela  River  R. 
Co.,  37  W.  Va.  108,  16  S.  E.  519; 
Moundsville  v.  Ohio  River  R.  Co.,  37 
W.  Va.  92,  16  S.  E.  514;  State  v.  Dry 
Fork  R.  Co.,  60  W.  Va.  235,  40  S.  E. 
447. 

If  a  railroad  company,  under  au- 
thority from  a  county  court  giving  it 
license  to  build  its  road  upon,  along,  or 


across  public  highways  upon  the  ex- 
press condition  that  it  shall  restore 
such  highways  to  their  former  state, 
or  to  such  state  as  not  unnecessarily  tq 
have  impaired  their  usefulness,  takes 
possession  of  a  part  of  a  public  high- 
way, and  constructs  its  road  upon  it, 
but  fails  to  restore  the  highway  to  such 
state  as  is  required  by  law,  it  is  guilty 
of  maintaining  a  nuisance,  and  may  be 
indicted  under  §  45,  ch.  43,  of  the  Code, 
notwithstanding  it  has  such  authority 
from  the  county  court.  State  v.  Mo- 
nongahela River  R.  Co.,  37  W.  Va. 
108,  16  S.  E.  519;  State  v.  Ohio  Rivec 
R.  Co.,  38  W.  Va.  242,  18  S.  E.  582. 

As  the  law  contemplates  that  the 
company  will  provide  for  the  con- 
tinued usefulness  of  the  highway,  of 
course,  at  the  time  of  condemnation  it 
is  not  anticipated  that  a  highway  will 
be  destroyed  or  left  materially  injured 
in  the  work,  and  nothing  is  or  can  be 
assessed  for  damages  thereto,  e?:cept 
the  proceeding  be  to  condemn  it  as  a 
highway  under  clause  6,  §  50,  ch.  54, 
and  therefore  the  condemnation  grives 
no  protection  against  indictment  or 
civil  action  for  its  destruction  or  in- 
jury beyond  that  contemplated  by  law 
to  a  highway.  Watts  v.  Norfolk,  etc., 
R.  Co.,  39  W.  Va.  196,  19  S.  E.  521. 

Necessary  Allegations.— In  an  indict- 
ment for  obstructing  a  public  road  it 
is  not  necessary  to  allege,  that  the 
wrongful  act  was  "knowingly  and  will- 
fully done";  it  will  be  sufficient  to 
allege,  that  the  act  was  done  unlaw- 
fully or  without  lawful  authority.  And 
if  it  allege  that  the  act  was  done 
"knowingly  and  willfully,"  these  words 
"knowingly  and  willfully"  will  be 
treated  as  surplusage.  State  v.  Chesa- 
peake, etc.,  R.  Co.,  24  W.  Va.  809. 
See  the  title  NUISANCES,  vol.  10, 
p.  523. 

Matters  of  Defense — Statute  of  Lim- 
itations.— The  obstruction  or  destruc- 
tion of  a  public  highway  by  a  railroad 
company  is  a  public  nuisance  and  jl 
continuing  offense;  consequently  a 
plea  of  the  statute  of  limitations  does 
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not  lie  to  an  indictment  therefor.  State 
V.  Ohio  River  R.  Co.,  38  W.  Va.  242, 
18  S.  E.  582. 

Same— Road  Operated  by  Another 
Company. — ^The  Chesapeake  and  Ohio 
Railway  Company  was  indicted  for  ob- 
structing a  public  road;  and  the  ob- 
struction was  shown  to  have  been 
caused  by  raising  the  track  of  the 
railway  at  the  point  where  it  was 
crossed  by  the  public  road.  It  was 
competent  and  material  evidence  on 
behalf  of  the  defendant  to  show,  that 
at  the  time  said  road  was  obstructed, 
the  said  railroad  at  that  point  was  in 
the  possession  of  and  was  run  by  an- 
other railroad  company.  State  v. 
Chesapeake,  etc.,  R.  Co.,  24  W.  Va. 
809. 

Evidence — Only  Road  in  the  County. 
— On  the  trial  of  an  indictment  against 
the  Chesapeake  and  Ohio  Railway 
Company  for  obstructing  a  public  road 
in  a  certain  county,  it  became  and  was 
material  to  ascertain,  whether  there 
was  any  other  than  the  defendants' 
railroad  within  the  said  county;  it  was 
error  in  the  circuit  court  to  state  in 
the  presence  of  the  jury,  that  all  the 
witnesses  proved,  that  there  was  but 
one  railroad  in  the  said  county  and 
that  was  the  railroad  of  the  defendant. 
State  V.  Chesapeake,  etc.,  R.  Co.,  24  W. 
Va.  809. 

Proof  Necessary  to  Convict. — Before 
there  can  be  a  conviction  of  the  rail- 
road company  for  obstructing  a  public 
road,  the  state  must  prove  by  compe- 
tent evidence  that  the  road  mentioned 
in  the  indictment  was  a  public  road  at 
the  time  it  was  alleged  to  have  been 
obstructed;  and  that  it  has  been  ob- 
structed within  one  year  next  before 
the  finding  of  the  indictment;  and 
that  it  was  obstructed  by  the  defend- 
ant. State  V.  Chesapeake,  etc.,  R.  Co., 
24  W.  Va.  809,  811. 

c.   Injunction. 

A  railroad  company  which  builds  its 
road  across  or  along  a  public  street 
or  sidewalk  and  which  fails  to  restore 


the  street  or  sidewalk,  or  to  construct 
and  keep  in  repair  proper  crossings,  is 
guilty  of  maintaining  a  nuisance,  and 
equity  has  jurisdiction  to  compel  the 
company  to  perform  its  duty  in  the 
premises.  Moundsville  v.  Ohio  River 
R.  Co.,  37  W.  Va.  92,  16  S.  E.  514; 
Mason  v.  Railroad  Co.,  51  W.  Va.  183, 
41  S.  E.  418. 

The  general  police  power  of  the  mu- 
nicipality justifies  this  as  well  as  the 
conditions  annexed  to  the  grant.  Ma- 
son V.  Railroad  Co.,  51  W.  Va.  183,  41 

5.  E.  418. 

Any  powers  that  the  city  council 
may  have  to  compel  the  restoration  of 
the  street  or  the  construction  and 
proper  maintenance  of  crossings  do  not 
prevent  the  courts  from  taking  juris- 
diction. Moundsville  v.  Ohio  River  R. 
Co.,  37  W.  Va.  92,  16  S.  E.  514.  See 
the  title  NUISANCES,  vol.  10,  p.  534. 

d.    Specific  Performance. 

Where  a  railroad  company  asked  for 
an  ordinance  authorizing  it  to  con- 
struct its  road  across  a  public  street, 
and  accepted  an  ordinance  passed  by 
the  council  with  the  condition  that  it 
should  restore  the  street,  such  accept- 
ance created  a  contract  which  may  and 
ought  to  be  enforced  under  the  un- 
disputed jurisdiction  of  equity  to  en- 
force the  specific  performance  of 
contracts  relating  to  real  property. 
Moundsville  v.  Ohio  River  R.  Co.,  37 
W.  Va.  92,  16  S.  E.  514. 

6.  Rights  and  Remedies  of  Abutting 

Owners, 
a.   Against  the  City. 

See  the  title  ABUTTING  OWNERS, 
vol.  1,  p.  65.  Sec  post,  "Rights  and 
Remedies  of  Abutters,"  IX,  C,  6. 

"In  granting  a  right  to  occupy  a 
street  by  a  railroad  track,  a  municipal 
corporation  exercises  a  delegated  gov- 
ernmental power,  and  for  the  bare 
exercise  of  such  a  power  is  not  liable 
to  abutting  owners.  It  is  evident  that 
the  exercise  of  a  governmental  power 
can  not,  of  itself,  subject  the  munici- 
pality to  a  private  action,,  but   if  the 


Streets  and  Highways 


943 


municipal  corporation  should  join  the 
railroad  company  in  doing  an  act  which 
would  so  impair  the  easement  of  ac- 
cess, or  so  injure  the  abutting  prop- 
erty, as  to  cause  the  property  owrier 
special  damages,  then  it  may  be  that 
th^  owner  could  maintain  his  action 
for  damages.  Where,  however,  no 
more  is  done  than  the  enactment  of 
an  ordinance  granting  the  privilege  of 
occupancy,  it  seems  quite  clear  that  no 
private  action  would  lie  against  the 
municipality  for  damages."  Elliott  on 
Roads  and  Streets,  p.  522,  quoted  in 
Terry  v,  Richmond,  94  Va.  537,  543,  27 
S.   E.  429. 

Not  a  Taking  of  Property  by  the 
City. — Such  transfer  of  the  use  of  a 
portion  of  such  road  to  a  railroad  com- 
pany for  the  purpose  of  constructing 
its  railroad  thereon  in  the  manner  pre- 
scribed by  statute  is  not  a  taking  of 
the  property  without  the  consent  of 
the  owner  of  the  fee,  such  as  is  contem- 
plated by  art.  3,  §  9,  of  the  constitu- 
tion. Yates  V,  West  Grafton,  34  W. 
Va.  783,  12  S.  E.  1075. 

City  Not  Responsible  for  Torts  of 
Company. — Where  work  is  done  by  a 
railroad  company  in  a  street  of  a  city, 
under  authority  from  the  city  to  oc- 
cupy the  street  for  its  track,  the  city 
is  not  liable  to  adjoining  lot  owners 
for  injury  to  their  lots  from  such  work, 
but  they  must  look  to  the  company. 
Jordan  v,  Benwood,  42  W.  Va.  312,  26 
S.  E.  266. 

A  city  is  not  liable  for  damages  re- 
sulting from  the  defective  construction 
of  a  tunnel  under  one  of  its  streets  by 
a  railroad  company,  when  the  railroad 
company  is  authorized  to  construct  its 
road  from  said  city,  and  the  city  per- 
mits the  company  to  enter  and  use  its 
streets  for  its  roadway,  in  pursuance  of 
authority  vested  in  the  city  by  its 
charter.  Terry  v.  Richmond,  94  Va. 
537,  2-/  S.   E.   429. 

The  taking  of  a  bond  from  the  com- 
pany to  indemnify  the  city  against  loss 
by  reason  of  the  failure  of  the  com- 
pany to  carry  out  its  contract  with  the 


city  does  not  render  the  city  liable  for 
the  torts  of  the  company.  The  com- 
pany alone  is  liable  for  its  torts.  It  is 
in  no  sense  the  agent  of  the  city. 
Terry  v.  Richmond,  94  Va.  537,  27  S. 
E.  429. 

b.    Against  the  Railroad  Company. 
(1)    Rights  of  Abutting  Owners. 

See  the  title  ABUTTING  OWN- 
ERS, vol.  1,  p.  63.  See  post,  "Rights 
and  Remedies  of  Abutters,"  IX,  C,  6. 

Right  to  Notice. — Notice  to  abutting 
property  owners  is  not  necessary  to  the 
validity  of  the  assent  of  a  town  coun- 
cil to  a  railroad  company  authorizing 
the  occupation  of  the  streets  of  such 
town  under  §  10,  ch.  52,  of  the  Code. 
Nor  have  the  abutting  property  owners 
any  right  to  object  thereto.  If  their 
property  is  injured  but  not  taken,  their 
remedy  is  to  be  had  in  an  action  for 
damages.  Belington,  etc.,  R.  Co.  z\ 
Alston,  54  W.  Va.  597,  599,  46  S.  E. 
612;  Spencer  v.  Point  Pleasant,  etc., 
R.  Co.,  23  W.  Va.  406.  See  the  title 
MUNICIPAL  CORPORATIONS,  vol. 
10,  pp.  183,  184. 

Abutting  property  owners  have  no 
right  to  object  to  the  action  of  the 
city  council  in  granting  to  a  railroad 
company  the  privilege  of  using  a  pub- 
lic street.  If  their  property  is  injured 
but  not  taken,  their  remedy  is  to  be 
had  in  an  action  for  damages.  Beling- 
ton, etc.,  R.  Co.  V.  Alston,  54  W.  Va. 
597,  599,  46  S.  E.  612;  Spencer  v.  Point 
Pleasant,  etc.,  R.   Co.,  23  W.  Va.  406. 

Consent  of  Abutter  Not  a  Waiver  of 
His  Rights  in  the  I}ighway.^^One  who 
grants  a  right  of  way  to  a  railroad 
company  in  a  highway  does  not  con- 
template that  the  highway  will  be  de- 
stroyed. The  individual  whose  land  is 
granted  or  taken  does  not  own  the 
highway.  He  may  own  the  mere  land 
or  soil,  but  not  the  way;  that  is  owned 
by  the  public,  and  it  is  not  to  be  pre- 
sumed or  intended  that  he,  in  making 
the  grant,  intended  to  waive  his  right 
in  the  highway.  Watts  v.  Norfolk, 
etc.,  R.  Co.,  39  W.  Va.  196,  19  S.  E. 
521,  523. 
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Right    to    Compensation.  —  See    the 

title  ABUTTING  OWNERS,  vol.  l, 
p.  63.  See  also,  ante,  "Additional 
Servitudes,"  VIII,  D. 

When  a  railroad  company  invades 
the  street  of  a  city  or  town,  even  with 
the  permission  of  the  authorities  of 
such  city  or  town,  and  the  fee  simple 
to  the  street  remains  in  the  adjoining 
lot  holders,  and  the  proprietors  of  such 
lots  sustain  special  damage  for  such 
invasion,  they  are  entitled  to  recover 
therefor.  Petersburg  R.  Co.  v.  Bur- 
tons, 1  Va.  Dec.  397. 

It  is  well  settled  in  this  state  that, 
though  a  railroad  company  has  legal 
authority  to  build  a  railroad  in  a  street, 
yet,  if  the  same  work  injury  to  an 
abutting  property  owner,  he  may  re- 
cover of  the  company  damages  there- 
for. Stewart  v,  Ohio  River  R.  Co.,  38 
W.  Va.  438,  18  S.  E.  604;  Guinn  v.  Ohio 
River  R.  Co.,  46  W.  Va.  161,  33  S. 
E.  87. 

If  built  in  the  street  without  author- 
ity, the  road  would  be  a  public  nui- 
sance, and,  if  injuring  the  plaintiffs,  a 
private  nuisance.  The  town  license  re- 
moved the  case  of  public  nuisance,  but 
not  that  of  private  nuisance.  In  this 
respect  it  is  built  as  if  without  au- 
thority. Spencer  v.  Point  Pleasant, 
etc.,  R.  Co.,  23  W.  Va.  406  (syl.,  point 
6) ;  Guinn  v.  Ohio  River  R.  Co.,  46  W. 
Va.  151,  33  S.  E.  87. 

Permission  to  enter  and  use  the 
streets  confers  no  right  ofl  the  railroad 
company  to  take  or  invade  the  prop- 
erty of  any  citizen  without  just  com- 
pensation, nor  does  it  sanction  any 
tort  the  company  may  commit.  Terry 
V.  Richmond,  94  Va.  637,  27  S.  E.  429. 

As  against  Lessee  or  Assignee. — 
Where  a  railroad  company  builds  its 
road  in  a  street,  and  thereby  injures 
access  to,  and  damages,  a  lot  abutting 
on  the  street,  such  damage  is  original 
and  permanent;  and  the  company  build- 
ing the  road  is  liable,  but  a  company 
subsequently  leasing  and  operating  the 
road  is  not  liable,  therefor.     Guinn  v. 


Ohio  River  R.  Co.,  46  W.  Va.  151,  33 
S    E.  87. 

Not  a  Taking  of  Property. — If  a  rail- 
road company  with  the  consent  of  a 
town  council  builds  its  road  through 
a  street  of  a  town,  the  fee  of  the 
ground,  on  which  the  street  is  located 
being  in  the  adjoining  owners  of  lots, 
the  railroad  company  does  not  take  the 
property  of  such  lot  owners,  but  only 
an  easement  from  such  town  council, 
a  simple  right  of  way  so  long  as  the 
council  has  an  easement  in  such 
ground  to  use  it  as  a  street.  Spencer 
V.  Point  Pleasant,  etc.,  R.  Co.,  23  W. 
Va.  406;  Campbell  v.  Point  Pleasant, 
etc.,  R.  Co.,  23  W.  Va.  443;  Smith  v. 
Point  Pleasant,  etc.,  R.  Co.,  23  W.  Va. 
451;  Hale  v.  Point  Pleasant,  etc.,  R- 
Co.,  23  W.  Va.  454;  Watson  v.  Fair- 
mont, etc.,  R.  Co.,  49  W.  Va.  528,  39 
S.  E.  193;  Arbenz  v.  Wheelihg,  etc,  R. 
Co.,  33  W.  Va.  1,  10  S.  E.  14. 

No  Remedy  Where  Constitiition 
Gives  No  Redress.— When  a  railroad 
company  is  authorized  by  the  legisla- 
ture by  an  express  statute,  or  when 
authorized  by  a  town  council  by  au- 
thority of  a  legislative  statute,  which 
is  the  same,  it  can  not,  either  at  law 
or  in  equity,  be  sued  or  enjoined,  if 
it  is  proceeding  to  build  its  road  in 
such  street  carefully  and  skillfully,  and 
in  a  manner  least  injurious  to  others. 
And  if  the  constitution  gives  the  owner 
of  an  adjoining  lot  no  redress,  the  in- 
jury he  sustains  must  be  regarded  as 
damnum  absque  injuria.  Watson  v. 
Fairmont,  etc.,  R.  Co.,  49  W.  Va.  528, 
39  S.  E.  193. 

(8)    Remedies  of  Abutting  Owners, 
(a)    Form  of  Remedy. 
aa.    Where  Entry  on  Street  or  Land 
Not  Authorized. 

The  remedy  for  illegal  entry  by  a 
corporation  on  lands  is  by  injunction; 
and  plaintiff  is  not  required  to  show 
a  case  of  destructive  trespass  or  irrep- 
arable damage.  The  slightest  excess 
of  power  is  sufficient.  Hodges  v.  Sea- 
board, etc.,  R.  Co.,  88  Va.  653,  14  S.  E. 
880. 
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That  an  injunction  is  the  proper 
remedy  in  all  cases  where  there  has 
been  an  unlawful  imposition  of  a  rail- 
road upon  private  property,  is  clear 
beyond  controversy.  Hodges  v.  Sea- 
board, etc.,  R.  Co.,  88  Va.  653,  656,  14 
S.  E.  380. 

Whether  the  statute  forbidding  the 
invasion  of  the  owner's  dwelling  house 
or  the  space  of  sixty  feet  about  it,  was 
by  implication  repealed  by  §  1093  or 
not,  yet,  as  in  this  case,  the  railroad 
company  did  not,  before  invading  the 
street — ^the  fee  whereof  was  in  the  com- 
plainant— ^and  occupying  it  within  sixty 
feet  of  his  dwelling  house,  compen- 
sate him  therefor,  as  required  by  said 
section;  held,  the  injunction* should  be 
perpetuated.  Hodges  v.  Seaboard,  etc., 
R.  Co.,  88  Va.  653,  14  S.  E.  380.  See 
also,  the  title  ABUTTING  OWN- 
ERS, vol.  1,  p.  66. 

bb.    Where  Entry  on  Street  or  Land 
Authorized  by  Law. 

See  the  title  ABUTTING  OWNERS, 
vol.  1,  p.  66,  et  seq. 

If  a  railroad  company,  without  tak- 
ing the  land,  damages  it  by  the  con- 
struction of  its  road,  the  owner  of  the 
land  whether  he  owns  the  fee  or  not, 
can  not,  as  a  matter  of  right,  enjoin 
said  company  from  so  proceeding  with 
the  construction  of  its  road  till  such 
damages  are  ascertained  and  paid;  for 
§  9  of  article  3  of  our  constitution, 
while  it  gwes  a  right  in  such  case  to  ' 
recover  of  a  railroad  company  such 
damages  in  an  action  at  law,  does  not  i 
give  a  right  to  such  injunction,  as  it ' 
does  not  require  in  such  case  that  the 
damages  should  be  paid  or  secured  in 
advance  of  the  construction  of  the 
road.  For  whatever  damage  the  con- 
struction and  operation  of  the  railway 
may  inflict  upon  the  property  of  the 
plaintiff,  if  any,  he  has  an  adequate 
remedy  at  law.  The  only  qualification 
of  the  rule  is  that  announced  in  the 
case  of  Mason  v.  Bridge  Co.,  17  W. 
Va.  396,  that,  under  peculiar  circum- 
stances, as  where  the  property  injured 

17.  Va— AO 


is  entirely  destroyed  in  value  as  ef- 
fectually as  if  it  had  been  actually 
taken  by  the  railroad  company  in  con- 
structing its  road,  and  the  property  is 
thereby  virtually  taken,  the  owner  of 
the  property  may  enjoin  the  company 
from  proceeding  with  the  building  of 
its  road  until  his  damages  are  ascer- 
tained and  paid  or  secured.  Watson 
V.  Fairmont,  etc.,  R.  Co.,  49  W.  Va. 
528,  39  S.  E.  193;  Belington,  etc.,  R. 
Co.  V,  Alston,  54  W.  Va.  597,  599,  46 
S.  E.  612;  Spencer  v.  Point  Pleasant, 
etc.,  R.  Co.,  23  W.  Va.  406;  Yates  v. 
West  Grafton,  34  W  Va.  783,  12  S.  E. 
1075;  Campbell  v.  Point  Pleasant,  etc., 
R.  Co.,  23  W.  Va.  448;  Smith  v.  Point 
Pleasant,  etc.,  R.  Co.,  23  W.  Va.  451; 
Hale  V.  Point  Pleasant,  etc.,  R.  Co.,  23 
W.  Va.  454;  Arbenz  v.  Wheeling,  etc., 
R.  Co.,  33  W.  Va.  1,  10  S.  E.  14;  Ohio 
River  R.  Co.  v.  Gibbens,  35  W.  Va. 
57,  12  S.  E.  1093. 

The  legislature  having  authorized  the 
work,  the  execution  thereof  can  not  be 
enjoined  by  an  individual  upon  the 
ground  that  it  is  a  public  nuisance  and 
specially  injurious  to  his  property,  even 
in  a  case  in  which  he  might  do  so  had 
such  authority  not  been  given.  Spen- 
cer V.  Point  Pleasant,  etc.,  R.  Co.,  23 
W.  Va.  406,  and  Arbenz  v.  Wheeling, 
etc.,  R.  Co.,  33  W.  Va.  1,  10  S.  E.  14; 
Taylor  v.  Baltimore,  etc.,  R.  Co.,  33 
W.  Va.  39,  10  S.  E.  29;  Watson  v, 
Fairmont,  etc.,  R.  Co.,  49  W.  Va.  528, 
39  S.  E.  193;  Stewart  v.  Ohio  River 
R.  Co.,  38  W.  Va.  438,  18  S.  E.  604, 
609. 

But  such  lot  owners,  whether  they 
own  such  fee  in  the  street  or  not,  may 
by  an  action  at  law  recover  of  such 
railroad  company  such  damages  as  they 
might  have  recovered  in  a  common- 
law  suit,  had  the  railroad  company 
built  its  road  in  said  street  without 
proper  authorty;  for  while  such  rail- 
road company  has  built  its  road  by 
proper  authority  conferred  directly  by 
the  legislature  or  by  a  town  council 
authorized  so  to  do  by  the  legislature, 
it  can  not  be  regarded  as  committing 
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a  nuisance  in  so  building  its  roads  and 
using  it  in  a  careful  and  proper  man- 
ner." Yet  under  §  9  of  article  3  of  our 
constitution  said  railroad  company  is 
liable  for  the  permanent  damages  it 
inflicts  on  such  adjoining  lots  in  the 
same  manner  as  if  it  had  built  its  road 
without  such  proper  authority;  but 
after  it  has  been  once  sued  for  such 
damages  it  is  not  liable  to  be  sued  for 
the  nuisances,  which  necessarily  result 
from  the  running  of  its  cars  through 
such  street,  for  in  so  doing  it  is  only 
exercising  its  rights  and  is  not  com- 
mitting a  nuisance.  Spencer  v.  Point 
Pleasant,  etc.,  R.  Co.,  23  W.  Va.  406; 
Campbell  v.  Point  Pleasant,  etc.,  R. 
Co.,  23  W.  Va.  448;  Smith  v.  Point 
Pleasant,  etc.,  R.  Co.,  23  W.  Va.  451; 
Hale  V.  Point  Pleasant,  etc.,  R.  Co.,  23 
W.  Va.  454;  Stewart  v.  Ohio  River  R. 
Co.,  38  W.  Va.  438,  18  S.  E.  604,  609. 

Conceding  that  plaintiffs  can  estab- 
lish that  they  are  entitled  to  compen- 
sation; that  the  injury  they  complain 
of  is  such  that  it  can  not  be  adequately 
compensated  in  damages,  and  that  it  is 
therefore  proper  for  a  court  of  equity 
to  grant  the  relief  to  which  they  may 
appear  to  be  entitled;  yet  it  is  not 
proper  for  the  court,  pending  the  in- 
quiry into  their  right  to  compensation, 
and  before  its  assessment  by  law,  to 
interfere  by  injunction,  or  otherwise, 
to  stay  the  proceedings  of  the  defend- 
ant railroad  company,  in  laying  or 
using  the  tracks  on  the  land  in  respect 
to  which  the  injury  is  alleged  to  be 
done  or  threatened,  unless  it  be  "mani- 
fest" that  said  company  is  transcend- 
ing its  authority,  and  that  the 
Interposition  of  the  court  is  necessary 
to  prevent  injury  that  can  not  be  ade- 
quately compensated  in  damages.  Code, 
1873,  ch.  56,  §  13.  Board  of  Supervi- 
sors V.  Gorrell,  20  Gratt.  484,  514; 
Norfolk,    etc.,  R.  Co.  v.  Smoot,  81  Va.  495. 

Court  May  Substitute  Indemnity 
Bond  in  Place  of  Injunction. — Courts 
of  equity  may  substitute  a  bond  of  in- 
demnity for  an  injunction,  if  the  ends 
of   justice   will    thereby    be   promoted. 


and  especially  if  any  public  interest 
will  suffer  by  continuing  the  injunc- 
tion in  force  pending  the  litigation. 
Campbell  v.  Point  Pleasant,  etc.,  R. 
Co.,  23  W.  Va.  448;  Smith  v.  Point 
Pleasant,  etc.,  R.  Co.,  23  W.  Va.  451; 
Hale  V.  Point  Pleasant,  etc.,  R.  Co.,  23 
W.  Va.  454;  Spencer  v.  Point  Pleasant, 
etc.,  R.  Co.,  23  W.  Va.  406. 

It  is  within  the  ordinary  power  of  a 
court  of  equity  to  accept  such  a  bond 
when  proceeding  according  to  the  gen- 
eral principles  of  equity.  Campbell  v. 
Point  Pleasant,  etc.,  R.  Co.,  23  W.  Va. 
448;  Smith  v.  Point  Pleasant,  etc..  R. 
Co.,  23  W.  Va.  451;  Hale  v.  Point 
Pleasant,  etc.,  R.  Co.,  23  W.  Va.  454; 
Spencer  v*.  Point  Pleasant,  etc.,  R.  Co., 
23  W.  Va.  406. 

Form  of  Action  at  Law. — See  the 
title  ABUTTING  OWNERS,  vol.  1, 
p.  67. 

(b)  Parties. 

The  separate  owners  of  several  lots 
abutting  on  a  strip  of  land  used  but 
not  dedicated  as  a  street,  can  not  join 
in  a  suit  to  enjoin  a  railroad  company 
from  constructing  its  road  along  such 
strip  of  land.  Norfolk,  etc.,  R.  Co.  v. 
Smoot,  81  Va.  495. 

(c)  Bill — Sufficiency  of  Allegations. 

A  bill  alleging  that  the  unlawful  use 
and  occupation  of  a  street  by  a  rail- 
road company,  and  the  operation  of 
engines  and  cars  therein  by  said  com- 
pany, is  a  nuisance,  dangerous  and 
detrimental  to  plaintiff  and  to  all  oth- 
ers on  said  street,  states  a  case  for 
equitable  relief  and  is  not  demurrable. 
Miller  v.  Richmond,  etc.,  R.  Co.,  1  Va. 
Dec.  351. 

A  mere  allegation  of  irreparable  in- 
jury will  not  suffice  to  warrant  an  in- 
junction; but  if  this  be  the  only  ground 
for  asking  the  injunction,  the  facts 
must  appear  on  which  the  allegation 
of  irreparable  injury  is  predicated,  in 
order  that  the  court  may  be  satisfied 
as  to  the  nature  of  the  injury.  Hale  r. 
Point  Pleasant,  etc.,  R.  Co.,  23  W.  Va. 
454. 
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When  a  railroad  company,  by  con- 
sent of  a  town  council,  is  building  its 
road  through  the  streets  of  a  town, 
and  the  owner  of  an  adjoining  lot 
seeks  an  injunction,  till  a  court  of 
equity  ascertain  the  damages  he  will 
sustain,  giving  as  a  reason  for  such 
injunction  that  the  court  of  common 
law  will  furnish  no  adequate  remedy, 
as  the  plaintiff  would  have  to  bring  re- 
peated suits  to  recover  for  the  dam- 
ages he  might  sustain,  as  he  would  re- 
cover in  any  one  suit  only  the  dam- 
ages which  he  might  have  sustamed 
prior  to  the  institution  of  such  suit, 
and  on  its  termination  would  have  to 
bring  a  like  suit  for  his  damages  sub- 
sequently sustained,  and  so  on  for  an 
indefinite  period,  this  reason  furnishes 
no  ground  for  the  interposition  of  a 
court  of  equity,  as  all  damages  of  a 
permanent  character  may  be  recover<:d 
in  such  case  in  the  first  suit  at  law, 
and  there  is  not  only  no  necessity  of 
such  repeated  suits  at  law,  but  afccr 
such  first  suit,  in  which  the  entire  dam- 
ages are  recovered,  no  second  suit 
could  be  brought,  except  to  recover  dam- 
ages which  did  not  necessarily  result 
from  the  building  and  proper  use  by  the 
railroad  company  of  its  track  in  such 
street.  A  second  suit  could  only  be 
brought  for  the  careless  running  of 
cars  in  such  street  or  for  other 
wrongs  done  by  the  railroad  company, 
not  including  the  injury  necessarily  re- 
sulting from  the  running  of  its  cars  in 
such  street,  which  is  the  right  of  the 
company.  Smith  v.  Point  Pleasant, 
etc.,  R.  Co.,  23  W.  Va.  451;  Hale  v. 
Point  Pleasant,  etc.,  R.  Co.,  23  W.  Va. 
454. 

(d)  Continuance — Criminal  Suit  Pend- 
ing. 
The  pendency  of  a  criminal  suit  for 
the  unlawful  occupation  of  a  street  by 
a  railroad  company,  and  for  the  unlaw- 
ful operation  of  engines  and  cars 
thereon,  is  no  ground  for  refusing  an 
injunction  upon  the  prayer  of  abutting 
property  owners.    The  plaintiffs  in  the 


injunction  suit  are  not  bound  to  sub- 
mit to  the  invasion  of  their  rights,  and 
to  incur  hazards  to  life  and  property 
during  the  pendency  of  the  criminal 
suit  upon  a  writ  of  error  in  the  court  of 
appeals.  Miller  v,  Richmond,  etc.,  R. 
Co.,  1  Va.  Dec.  351. 

(e)  Questions   Adjudicated — Title. 

In  a  swit  by  lot  owners  to  enjoin  a 
railroad  company  from  constructing  its 
tracks  along  a  strip  of  land  used  but  not 
dedicated  as  a  street,  and  to  which  the 
company  has  a  deed  from  the  city,  the 
title  to  the  land  can  not  be  settled. 
Norfolk,  etc.,  R.  Co.  v.  Smoot,  81  Va. 
495. 

(f)  Damages. 

See  also,  the  titles  ABUTTING 
OWNERS,  vol.  1,  pp.  67,  68;  EMI- 
NENT  DOMAIN,  vol.   5,  pp.  91,  98. 

In  ascertaining  damage  to  a  lot  from 
permanent  injury  from  the  construction 
of  a  railroad  in  the  street  under  munic- 
ipal license,  the  measure  of  damage  is 
the  difference  in  the  value  of  the  lot 
immediately  before  and  immediately 
after  its  construction.  Stewart  v.  Ohio 
River  R.  Co.,  38  W.  Va.  438, 18  S.  E.  604; 
Rowe  V.  Shenandoah  Pulp  Co.,  42  W. 
Va.  561,  26  S.  E.  320;  Board  of  Educa- 
tion V.  Kanawha,  etc.,  R.  Co.,  44  W. 
Va.  71,  29  S.  E.  503;  Blair  v.  Charles- 
ton, 43  W.  Va.  62,  26  S.  E.  341; 
Guinn  v.  Ohio  River  R.  Co.,  46  W.  Va, 
151,  33  S.  E.  87. 

Just  compensation  is  that  which 
makes  him  whole,  and,  in  respect  to 
general  benefits  or  damages  resulting 
from  the  road,  leaves  him  in  as  good  a 
situation  as  his  neighbor,  no  part  of 
whose  property  has  been  taken.  Stew- 
art V.  Ohio  River  R.  Co.,  38  W.  Va. 
438,  18  S.  E.  604,  609. 

In  such  an  action,  he  may  recover 
damages  necessarily  resulting  from  the 
ordinary  and  proper  use  by  the  railroad 
company  of  its  track  in  such  street,  and 
may  give  evidence  developing  the 
character  of  this  ordinary  and  proper 
use,  and  how  it  affects  the  value  of  his 
property.    Fox   v.    Baltimore,    etc.,    R. 
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Co.,  34  W.  Va.  466,  12  S.  E.  757;  Stewart 
V.  Ohio  River  R.  Co.,  38  W.  Va.  438,  18 
S.  E.  604,  609. 

If  the  road  is  laid  wholly  on  the 
other  half  of  the  street,  the  abutters' 
right  to  compensation  would  be  the 
same  as  in  cases  where  the  fee  of  the 
entire  street  is  in  the  public.  Stewart 
V.  Ohio  River  R.  Co.,  38  W.  Va.  438, 
18  S.  E.  604,  609. 

Where  plaintiff  bought  his  property 
for  a  home  and  was  compelled  to  use 
it  as  such,  it  was  competent  to  give  in 
evidence  any  facts  tending  to  show  the 
market  value  of  the  property  as  a  home 
and  a  depreciation  of  its  market  value 
by  reason  of  the  construction  of  the 
railroad  .in  the  street.  Evidence  of 
mental  suffering  because  of  plaintiff's 
attachment  to  his  home  and  of  his  re- 
luctance to  leave  it  is  not  admissible 
to  swell  the  damages  beyond  the  actual 
depreciation  in  the  market  price. 
Stewart  v.* Ohio  River  R.  Co.,  38  W. 
Va.  438,  18  S.  E.  604,  609. 

(g)  Appeal. 

On  the  8th  of  September,  1873,  the 
council  of  the  city  of  Richmond 
passed  an  ordinance  prohibiting  the  R. 
F.  &  P.  R.  R.  Company  from  using 
steam  engines  on  that  part  of  Broad 
street  in  said  Hty  east  of  Belvidere 
street  after  the  1st  of  January,  1874, 
under  a  penalty  of  not  less  than  $100 
nor  more  than  $500  for  each  violation 
of  the  ordinance.  Notwithstanding  the 
ordinance,  the  railroad  company  con- 
tinued to  use  the  steam  engines  on  that 
part  of  the  street  prohibited  by  said 
ordinance  after  the  said  1st  of  Jan- 
uary, 1874,  and  on  the  2d  of  January, 
1874,  it  was  summoned  before  the 
police  justice  of  the  city  to  answer  the 
city  of  Richmond  for  (he  violation  of 
said  ordinance.  The  company  ad- 
mitted the  violation  of  the  ordinance, 
but  denied  it's  validity,  on  grounds  not 
necessary  to  be  here  stated.  The  po- 
lice justice  held  that  the  ordinance  was 
valid,  and  imposed  a  fine  of  $500  on  the 
company   for   the   violation,   and   from 


this  decision  the  company  appealed  to 
the  circuit  court  of  the  city  of  Rich- 
mond, which,  on  the  29th  of  June,  1874, 
affirmed  the  judgment  of  the  police 
justice,  but  suspended  the  execution  of 
its  judgment  for  ninety  days,  to  allow 
the  company  to  apply  to  the  supreme 
court  of  appeals  for  a  writ  of  error  to 
said  last-named  judgment  During  the 
pendency  of  the  appeal  from  the  po- 
lice justice,  in  the  case  of  the  City  of 
Richmond  v.  The  Railroad  Company  in 
the  circuit  court,  and  before  any  deci- 
sion was  rendered  in  that  court,  Henry 
Miller  and  others,  citizens  of  Rich- 
mond, property  owners,  etc.,  on  said 
Broad  street,  filed  their  bill  in  the  chan- 
cery court  of  said  city  praying  for  an 
injunction  to  enjoin  and  restrain  said 
railroad  company  from  the  use  of 
said  steam  engines,  alleging  that  it 
was  a  nuisance,  dangerous  and  detri- 
mental to  them,  and  all  others  on  said 
street,  alleging  also  the  passage  of  the 
ordinance,  its  violation,  and  the  right 
of  the  city  council  to  exercise  the 
power  attempted  by  the  ordinance. 
The  railroad  company  demurred  to  the 
bill,  on  the  ground  that  it  did  not 
show  a  proper  case  for  relief  in  equity, 
and  answered,  denying  the  existence  of 
the  nuisance,  and  also  denying  the 
validity  of  the  ordinance  of  the  city 
council.  On  the  1st  of  June,  1874,  the 
judge  of  the  chancery  court  refused  to 
grant  the  injunction,  but  continued  the 
motion  for  the  same  until  the  legal 
right  should  be  decided  in  the  case  at 
law  then  pending  in  the  circuit  court. 
As  before  stated,  the  judgrment  of  the 
circuit  court,  affirming  the  judgment 
of  the  police  justice,  was  rendered  on 
the  29th  of  June,  1874,  but  was  suspended 
for  ninety  days  for  the  company  to 
apply  for  a  writ  of  error.  On  the 
6th  of  July,  1874,  the  plaintiflFs  in  the 
injunction  suit  renewed  the  motion  for 
the  injunction,  but  the  chancellor  again 
refused  it  on  the  ground  he  should 
not  interfere  while  the  judgment  of 
the  circuit  court,  establishing  the  legal 
right,  was  suspended  by  the  order  of 


Streets  and  Highways 


949 


that  court.  The  railroad  company  ob- 
tained a  writ  of  supersedeas  to  the 
judgment  of  the  circuit  court,  but  upon 
a  hearing,  that  judgment  was  affirmed 
by  the  supreme  court  of  appeals  of 
Virginia,  and  afterwards  by  the  su- 
preme court  of  the  United  States.  On 
the  27th  of  October,  1874,  during  the 
pendency  of  the  writ  of  error  in  the 
case  from  the  circuit  court  in  the  court 
of  appeals,  the  plaintiffs  in  the  injunc- 
tion suit  again  applied  to  the  chan- 
cellor for  the  injunction,  but  he  again 
refused  to  grants  it,  and  from  this  order 
of  refusal  the  said  plaintiffs  appealed. 
On  a  motion  by  the  company  to  dis- 
miss the  appeal  as  improvidently 
awarded,  held,  the  appeal  was  not  im- 
providently awarded.  Miller  v.  Rich- 
mond, etc.,  R.  Co.,  1  Va.  Dec.  351. 
B.  Canal  Companies. 
1.   Right  to  Occupy  Streets. 

Upon  the  construction  of  the  char- 
ter of  the  J.  R.  &  K.  company,  passed 
March,  1832,  Supp.  to  Rev.  Code,  ch. 
377,  §  29,  34,  35,  held,  that  the  com- 
pany has  a  right  to  enter  upon  and 
occupy  the  public  streets  of  a  town, 
as  well  and  in  like  manner  as  the  lands 
of  individuals,  when  it  shall  deem  the 
same  necessary  for  its  canal  or  other 
works,  liable  to  make  compensation  in 
damages  to  any  party  injured.  James 
River,  etc.,  Co.  v,  Anderson,  12  Leigh 
278. 

It  seems  that  the  company  would 
have  the  same  right  to  occupy  the 
streets  of  the  city  of  Richmond  for 
its  basin,  as  it  has  to  occupy  such 
streets  for  its  canal,  liable  to  com- 
pensate any  party  injured  in  damages, 
but  not  liable  to  be  restrained  by  in- 
junction. James  River,  etc.,  Co.  v, 
Anderson,  12  Leigh  278. 
8.  Power  of  City  to  Authorize  Use  of 
Street. 

And  the  city  authorities  have  a  right 
to  sanction  such  use  of  the  streets  by 
the  company.  James  River,  etc.,  Co. 
V.  Anderson,  12  Leigh  278.  See  ante, 
"Right  to  Occupy  Street  or  Highway," 
IX,  A,  1. 


S.    Rights  and  Remedies  of  Abutting 
Owners. 

See  ante,  "Rights  of  Abutting  Own- 
ers," IX,  A,  6,  b,  (1);  "Remedies  of 
Abutting  Owners,"  IX,  A,  6,  b,  (2). 

Abutting  owners  can  n6t  recover 
damages  or  sue  out  an  injunction  be- 
cause of  the  act  of  the  J.  R.  &  K.  Co. 
in  occupying  a  portion  of  the  street 
with  its  canal  at  a  distance  of  one  or 
two  squares  from  their  property.  Such 
remote  injuries  common  to  the  whole 
population  are  to  be  remedied  by  the 
action  of  the  constituted  corporate  au- 
thorities, or  by  prosecution  for  a 
nuisance.  James  River,  etc.,  Co.  v. 
Anderson,  12  Leigh  278,  313. 

The  company  may  lawfully  enter  and 
occupy  such  streets  for  its  works,  and 
proceed  with  its  works,  before  insti- 
tuting proceedings  to  ascertain  the 
damages  that  may  result  to  others. 
James  River,  etc.,  Co.  v,  Anderson,  12 
Leigh  278.  See  ante,  "Damages,"  IX, 
A,  6,  b,  (2),  (f). 

It  is  not  competent  for  a  court  of 
chancery  to  award  an  injunction  to 
stay  the  proceedings  of  the  company 
in  the  prosecution  of  its  works  of  any 
kind,  unless  it  be  manifest,  both  that 
it  is  transcending  the  authority  given 
by  its  charter,  and  that  the  interposi- 
tion of  the  court  is  necessary  to  pre- 
vent injury  that  can  not  be  adequately 
compensated  in  damages.  The  two 
circumstances  must  concur,  to  warrant 
a  court  in  awarding  such  process. 
James  River,  etc.,  Co.  v.  Anderson,  12 
Leigh  278.  See  ante,  "Form  of  Rem- 
edy," IX,  A,  6,  b,  (2),  (a). 

C.  STREET  RAILWAYS. 
1.    Right  to  Occupy  Streets  or  High- 
ways. 

A  street  railway  company  can  not 
lawfully  occupy  a  public  road  in  the 
country  unless  authorized  to  do  so  by 
the  legislature,  or  by  the  county,  where 
the  legislature  has  delegated  such  au- 
thority to  the  county.  The  authority 
must  be  by  express  enactment,  or  by 
implication    so   clear   as    to   leave    no 
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room  for  doubt.  Norfolk  R.,  etc.,  Co. 
V.  Consolidated  Turnpike  Co.,  100  Va. 
243,  40  S.  E.  879. 

It  can  not  occupy  a  public  road  under 
a  general  authority  to  extend  its  lines 
not  exceeding  twenty  miles  into  the 
country  beyond  city  limits.  This  is 
true,  whether  the  proposed  service  be 
a  commercial  street  railway,  or  one  for 
the  transportation  of  passengers  only. 
Norfolk  R.,  etc.,  Co.  v.  Consolidated 
Turnpike  Co.,  100  Va.  243,  40  S.  E. 
879. 

The  general  power  to  extend  into 
the  country  is  a  grant  of  power  to  ac- 
quire a  right  of  way  by  purchase  or 
condemnation.  Norfolk  R.,  etc.,  Co.  v. 
Consolidated  Turnpike  Co.,  100  Va. 
243,  40  S.  E.  879. 

In  the  case  in  judgment,  the  power 
to  condemn  a  right  of  way,  the  right 
to  use  steam  as  a  motive  power,  the 
failure  to  mention  public  roads  ex- 
pressly, the  failure  to  give  the  super- 
visors of  the  county  a  voice  in  the 
matter  or  the  right  to  impose  any 
terms  or  conditions  as  the  price  of 
the  privilege,  while  such  rights  were 
extended  to  the  adjacent  city,  and  other 
circumstances,  negative  the  idea  that 
power  was  conferred  on  appellant  to 
occupy  the  public  roads  of  a  county 
which  are  the  property  of  the  state 
held  for  the  benefit  of  the  people  of 
the  whole  state.  Norfolk  R.,  etc.,  Co. 
V.  Consolidated  Turnpike  Co.,  100  Va. 
243,  40  S.  E.  879. 

Streets  in  Platted  Addition  to  City. 
— While  streets,  outside  of  an  incor- 
porated city  or  town,  dedicated  under 
the  act  "providing  for  the  subdivision 
of  tracts  of  land  into  lots  or  parcels, 
and  for  the  record  of  plats  thereof" 
(acts,  1887-88,  p.  553;  amended  acts, 
1889-90,  p.  35),  thereby  become  public 
highways,  without  any  acceptance  by 
the  public,  they  do  not  become  county 
roads  until  accepted  or  established  as 
such  by  the  county  court.  A  street 
railroad  company  has  no  right  to  oc- 
cupy such  streets  with  its  tracks  solely 
by    virtue   of   authority   in    its   charter 


thus  to  occupy  county  roads,  subject 
to  such  conditions,  limitations  and  re- 
strictions as  may  be  imposed  by  the 
county  court  of  the  county  whose  road 
is  used.  Port  Norfolk  Land  Co.  v. 
Portsmouth  St.  R.  Co.,  5  Va.  Law 
Reg.  477. 

8.  Power  of  City  or  County  to  Author- 
ize Use  of  Street  or  Highway. 

When  the  legislative  act  incorpora- 
ting a  city  provides  that,  "The  coun- 
cil of  said  city  shall  have  power  to 
grant  and  regulate  all  franchises  in, 
over  and  under  the  streets,  alleys  and 
public  ways  of  the  said  city,  under  such 
restrictions  as  shall  be  provided  by 
ordinance,  but  no  exclusive  franchise 
shall  be  granted  to  any  individual  or 
corporation,"  the  legislature  thereby 
delegates  to  the  council  of  such  city 
authority  to  pass  an  ordinance  grant- 
ing to  an  individual  or  to  a  corporation 
the  right  to  construct  and  operate  a 
street  railway  in  the  streets  of  such  city. 
Watson  V.  Fairmont,  etc.,  R.  Co.,  49  W. 
Va.  528,  39  S.  E.  193.  See  the  title 
MUNICIPAL  CORPORATIONS,  vol. 
10,  p.  182,  et  seq.  See  ante,  "Right  to 
Occupy  Street  or  Highway,"  IX,  A,  1. 

Grant  to  Individual — ^Aasignmentd — 
See  the  title  MUNICIPAL  CORPO- 
RATIONS, vol.  10,  p.  183. 

The  authority  of  the  board  of  road 
trustees  of  Norfolk  county  extends 
only  to  working  and  keeping  in  repair 
the  roads  of  the  county.  The  board 
has  no  power  to  consent  to  the  occu- 
pation of  the  public  roads  of  the 
county  by  a  street  railway.  Norfolk 
R.,  etc.,  Co.  V.  Consolidated  Turnpike 
Co.,  100  Va.  243,  40  S.  E.  879. 

Objections.— See  the  title  MUNICI- 
PAL CORPORATIONS,  vol.  10,  p. 
184.  See  ante,  "Rights  of  Abutting 
Owners,"   IX,  A,   6,  b,    (1). 

Power  to  Grant  Rival  Franchise. — 
See  the  title  MUNICIPAL  CORPO- 
RATIONS, vol.  10,  p.  184. 

8.  Power  of  City  to  Restrict,  Regulate, 
or  Revoke  Franchise. 

The  grant  by  the  board  of  supervi- 
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sors  of  a  county  to  a  street  railway 
company  of  the  right  to  place  a 
double  line  of  tracks  along  a  certain 
road  in  the  county  gives  to  such  com- 
pany no  vested  right  which  can  not 
be  impaired  or  altered  by  the  council 
of  a  town,  subsequently  incorporated, 
and  comprising  that  road  within  its 
borders,  provided  the  action  of  the 
town  be  reasonable  and  proper.  New- 
port News,  etc.,  R.  Co.  v.  Hampton 
Roads,  etc.,  R.  Co.,  102  Va.  795,  47  S. 
E.  839.  See  also,  the  title  MUNICI- 
PAL CORPORATIONS,  vol.  10,  pp. 
185,  188. 

4.  Forfeiture    of    Franchise. 

See  the  title  MUNICIPAL  CORPO- 
RATIONS, vol.  10,  p.  189. 

5.  Obstruction  of  Streets. 

See  ante,  "Extent  of  Rights  Ac- 
quired in  Street  or  Highway,"  IX,  A,  3. 

A  street  railway  company  has  no 
right  to  obstruct  a  public  street  cross- 
ing in  removing  snow  from  its  track  if 
it  can  reasonably  deposit  the  snow 
elsewhere.  Whether  it  can  so  deposit 
it,  is  a  question  for  the  jury  under  the 
evidence  of  the  particular  case.  If 
there  are  two  or  more  methods  of  de- 
positing it  of  nearly  equal  convenience, 
that  one  must  be  adopted  which  will 
result  in  the  least  injury.  Newport 
News,  etc.,  Co.  v.  Bradford,  100  Va. 
1231,  40  S.  E.  900. 

A  street  car  company,  in  operating 
Its  cars  upon  a  street,  has  a  right  to  re- 
move snow  from  its  track  to  another 
part  of  the  street,  but,  in  doing  so,  it 
has  no  right  to  bank  up  the  snow  so  as 
to  make  it  dangerous  to  use  or  cross 
the  street,  unless  the  work  of  cleaning 
the  track  necessarily  obstructs  passage, 
and  then  the  company  is  bound  to  do 
all  that  ordinary  care  requires  in  re- 
moving the  obstruction.  Newport 
News,  etc.,  Elec.  Co.  v.  Bradford,  99  Va. 
117,  37  S.  E.  807. 

Extraordinary  care  is  not  required  of 
a  street  car  company  to  avoid  obstruct- 
ing a  street  merely  because  of  an  extra- 


ordinary snow  storm.  All  that  is  re- 
quired of  such  company  is  ordinary 
care,  but  what  is  ordinary  care  depends 
on  the  facts  of  the  particular  case. 
Newport  News,  etc.,  Elec.  Co.  v.  Brad- 
ford, 99  Va.  117,  37  S.  E.  807. 

It  is  immaterial  whether  a  street 
which  crosses  an  electric  railway  is  or 
is  not  an  established  public  highway 
when  it  appears  that  the  crossing  is 
constantly  used  by  the  public,  and  its 
importance  is  known  to  and  recognized 
by  the  railway  company.  Newport 
News,  etc.,  Co.  v,  Bradford,  100  Va. 
231,  40  S.  E.  900. 

6.  Rights   and   Remedies   of   Abutters. 

See  ante,  "Against  the  City,"  IX,  A, 
6,  a;  "Rights  of  Abiitting  Owners,"  IX» 
A,  6,  b,  (1);  "Remedies  of  Abutting 
Owners,"  IX,  A,  6,  b,  (2);  "Additional 
Servitudes,"  VIII,  D.  See  also,  the 
title  ABUTTING  OWNERS,  vol.  1, 
p.  69. 

Where  a  person  or  corporation  is  au- 
thorized by  the  legislature  by  an  ex- 
press statute  to  do  an  act,  or  by  the 
council  of  a  c'ty  or  town  to  which  the 
power  to  authorize  it  has  been  dele- 
gated by  a  legislative  act,  such  person 
or  corporation  can  not  be  regarded  as 
committing  a  nuisance  in  the  execution 
of  such  act  nor  be  proceeded  against 
merely  upon  the  theory  that  it  is  a  nui- 
sance, either  at  law  or  in  equity. 
Watson  V.  Fairmont,  etc.,  Co.,  49  W. 
Va.  528,  39  S.   E.  193. 

The  holder  of  a  franchise,  although 
privately  interested  in  the  enterprise 
thereby  provided  for,  is  nevertheless 
an  agency  or  instrumentality  in  the 
hands  of  the  public  authorities  for  the 
accomplishment  of  public  purposes  and 
benefits  and  subject  to  their  control, 
and  private  property  may  lawfully  be 
taken  and  damaged  in  the  execution  of 
the  ordinance,  but  the  constitution  and 
statutes  provide  that  just  compensation 
shall  be  paid  to  the  owner  of  the  prop- 
erty so  taken  and  damaged.  Watson  v. 
Fairmont,  etc.,  R.  Co.,  49  W.  Va.  528, 
39  S.  E.  193. 
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When  the  certificate  of  incorporation 
of  a  railway  company  states  that  the 
purpose  of  the  corporation  is  to  con- 
struct and  operate  a  railroad,  desig- 
nating certain  points  as  termini  of  the 
proposed  road,  and  that  it  is  to  run 
through  the  city  of  F.,  and  such  com- 
pany lawfully  acquires  a  franchise  to 
construct  and  operate  a  street  railway 
in  said  city,  and,  in  pursuance  of  the 
ordinance  granting  the  franchise,  is 
proceeding  to  build  its  track  in  one  of 
the  streets  of  said  city,  the  owner  of 
real  estate  adjoining  such  street  can 
not  enjoin  the  company  from  so  do- 
ing, whether  the  charter  of  the  com- 
pany authorizes  it  to  construct  and 
operate  a  street  railway  or  not,  un- 
less, upon  the  ordinary  principles  of 
equity  jurisprudence,  he  has  grounds 
for  equitable  relief  against  the  com- 
pany. If  it  be  true  that  the  corpora- 
tion is  exceeding  its  corporate  powers, 
that  fact  is  not  alone  sufficient  for 
equitable  interference  at  the  suit  of  a 
person  who  is  not  a  member  of  the 
company.  Watson  v.  Fairmont,  etc., 
R.  Co.,  49  W.  Va.  528,  39  S.  E.  193. 

Such  adjoining  lot  owner  can  not  re- 
strain the  construction  of  the  railway 
in  the  street  upon  which  his  property 
abuts  until  the  damage  to  his  property, 
resulting  from  such  use  of  the  street, 
is  ascertained  and  paid  or  secured,  un- 
less the  injury  to  his  property  is  so 
great  as  to  destroy  its  value  and  there- 
fore amounts  to  a  virtual  taking  of  the 
property  for  the  use  of  the  railway 
company.  Section  9  of  article  3  of 
the  constitution  provides  for  such  dam- 
ages and  gives  him  an  action  at  law 
therefor,  but  does  not,  as  in  cases 
where  the  property  is  actually  taken, 
require  the  compensation  to  be  paid 
or  secured  before  the  injury  is  in- 
flicted; and,  having  an  adequate  rem- 
edy at  law  for  the  injury,  the  owner 
of  such  lot  can  have  no  relief  in  a 
court  of  equity  on  account  thereof,  if 
the  legislature  has  authorized  the  con- 
struction and  operation  of  the  railway 
in  such  street.     Watson  v.   Fairmont, 


etc.,  R.  Co.,  49  W.  Va.  52«,  39  S.  E. 
193. 

D.     TELEGRAPH    AND    TELE- 

PHONE  LINES. 
1.  Right  to   Occupy  Street  or  High- 


See  the  title  ABUTTING  OWN- 
ERS, vol.  1,  p.  69. 

8.    Rights  and  Remedies  of  Abutting 
Owners. 

See  the  title  ABUTTING  OWN- 
ERS, vol.  1,  p.  69.  See  also,  ante. 
"Additional  Servitudes,"  VIII,  D; 
"Rights  and  Remedies  of  Abutting 
Owners,"  IX,  A,  6. 

While  'the  construction  of  telephone 
lines  in  the  street  places  no  additional 
burden  or  servitude  upon  the  fee,  yet 
it  may  be  a  damage  to  a  greater  or 
less  extent  to  the  abutting  lot  owner, 
in  which  event  he  has  his  remedy  by 
an  action  at  law,  unless  such  damage 
be  equivalent  to  the  actual  taking  of 
his  lot,  in  which  latter  case  he  may 
maintain  a  bill  for  an  injunction. 
Maxwell  v.  Central  District,  etc.,  Tel. 
Co.,  51  W.  Va.  121,  41  S.  E.  125. 

Where  a  telephone  company  is 
clothed  with  proper  legal  authority  to 
erect  its  poles  in  the  streets  of  a  city, 
an  abutting  property  owner  can  not 
maintain  a  bill  for  an  injunction  even 
though  there  may  be  a  specific  damage 
to  his  property  for  which  he  is  entitled 
to  recover  damages;  for  that  which  is 
lawful  for  a  person  to  do  can  not  be 
enjoined  as  a  nuisance.  On  the  other 
hand,  if  the  defendant  company  has 
no  legal  authority  for  its  conduct,  the 
abutting  owner  is  entitled  to  an  in- 
junction. Maxwell  v.  Central  District, 
etc.,  Tel.  Co.,  51  W.  Va.  121,  41  S.  E. 
125;  Cooke  v.  Totten,  49  W.  Va.  177, 
38  S.  E.  491;  McEldowney  v.  Lowther, 
49  W.  Va.  348,  38  S.  E.  644. 
8.    Obstruction  of  Street  or  Highway. 

The  right  given  by  §  1287  of  the 
Code  to  telegraph  and  telephone  com- 
panies to  construct,  maintain  and  op- 
erate their  lines  along  any  of  the  state 
or  county  roads  is  expressly  qualified 
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by  the  provision  that  the  ordinary  use 
of  such  roads  is  not  to  be  thereby  ob- 
structed. Watts  V.  Southern  Bell  Tel., 
etc.,  Co.,  100  Va.  46,  40  S.  E.   107. 

4.  Relocation  of  Lines. 

The  act  of  the  legislature  of  1891 
provided:  "That  when  any  company 
desires  to  erect  telephone  poles  along 
any  street  of  an  incorporated  city, 
town  or  village,  the  consent  of  the 
council  of  such  city,  town  or  village 
shall  be  first  obtained."  Held,  that 
while  the  city  council  has  the  right  to 
control  the  location  of  the  poles  and 
lines  of  such  companies  as  the  mutual 
interest  of  the  public  and  the  company 
may  demand,  yet  it  can  not  by  a  gen- 
eral ordinance  surrender  the  control 
of  its  streets  so  as  to  permit  the  com- 
pany to  locate  and  relocate  its  lines 
from  time  to  time  ad  libitum  without 
regard  to  the  interests  of  the  public  or 
of  private  citizens;  and  that  if  such  a 
company  has  once  located  its  lines 
under  such  an  ordinance,  it  can  not 
relocate  and  change  such  lines  and 
poles  without  first  having  secured  the 
consent  of  the  council  so  to  do.  Max- 
well V.  Central  District,  etc.,  Tel.  Co., 
51  W.  Va.  121,  41  S.  E.  125. 

X.  Abandonment  and  Loss. 

A.    ABANDONMENT    AND    NON- 
USER. 

Abandonment  of  a  street  by  a  town 
can  not  be  shown  by  mere  nonuser. 
There  must  be  shown  not  only  the 
nonuser  but  also  the  express  intention 
to  abandon.  Weston  v.  Ralston,  48 
W.  Va.  170,  182,  36  S.  E.  446;  Foley 
V.  County  Court,  54  W.  Va.  16,  31,  46 

5.  E.  246.  See  also,  Lowther  Oil  Co. 
V.  Miller-Sibley  Oil  Co.,  53  W.  Va. 
501,  44  S.  E.  433;  Hast  v.  Railroad 
Co.,  52  W.  Va.  396,  44  S.  E.  155. 

"Mere  inaction  by  its  officers  would 
not,  should  not,  work  such  public 
detriment.  If  its  acts  are  to  be  re- 
sorted to  to  establish  abandonment, 
they  could  only  be  the  recorded  acts 
of  its  council,  and  that  attempt  would 


be  met  by  the  inflexible  rule  that  a 
town  council  can  not  grant  away  the 
public  right  in  a  street  without  legis- 
lative authority.  It  would  be  an  ultra 
vires  and  void  act,  not  binding  on  the 
public.  Therefore  I  am  unable  to  real- 
ize how  you  can  fix  a  binding  act  of 
abandonment  upon  a  city  or  town, 
though  you  may  do  so  as  to  an  indi- 
vidual. (Concurring  opinion  of  Bran- 
non,  J.)  Weston  v.  Ralston,  48  W. 
Va.  170,  36  S.  E.  446,  452. 

"Nonuser  of  a  highway  by  the  pub- 
lic for  many  years  is  prima  facie  evi- 
dence of  abandonment,  but  the 
abandonment  must  be  voluntary  and 
intentional."  (Concurring  opinion  of 
Brannon,  J.)  Weston  v,  Ralston,  48 
W.  Va.  170,  36  S.   E.  446,  451. 

B.  LOSS   BY  ADVERSE   POSSES- 
SION. 

See  ante,  "Adverse  Possession,"  V, 
F,  2,  b,  (2),  (c).  See  also,  the  titles 
LIMITATION  OF  ACTIONS,  vol.  9, 
p.  376;  MUNICIPAL  CORPORA- 
TIONS, vol.  10,  p.  250,  et  seq. 

C.  JUDICIAL  PROCEEDINGS. 
Proceedings  to  Which  Public  Is  Not 

a  Party. — A  private  easement  in  a  pub- 
lic highway  can  not  be  acquired  by  a 
judgment  rendered  in  judicial  proceed- 
ings to  which  the  public  is  not  a  party. 
Norfolk,  etc.,  R.  Co.  v.  Rasnake,  90  Va. 
170,  17  S.  E.  879. 

XI.  Alienation,  Alteration,  and 
Vacation. 

A.   ALIENATION. 

Power  of  State,  County,  or  City  to 
Dispose  of  Highways. — The  state,  in 
its  governmental  capacity,  has  no  right 
to  alien,  or  to  authorize  the  alienation, 
of  the  public  highways,  except  for  the 
public  good;  but  it  may  provide  sub- 
agencies  to  control,  make,  repaif,  and 
otherwise  exercise  complete  super- 
vision over  such  highways,  and  make 
such  agencies  responsible  for  the  good 
condition  thereof,  through  their  serv- 
ants. Such  it  has  done,  by  turning  the 
roads,   streets,  alleys,  and  other  thor- 
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oughfares  over  to  the  counties,  dis- 
tricts, and  municipalities,  being  the 
political  divisions  in  which  they  are 
respectively  located,  and  has  authorized 
such  agencies  to  close,  vacate,  change, 
alter,  or  discontinue  any  of  them  no 
longer  of  benefit  to  the  public.  But 
such  agencies  have  no*  right  to  sell, 
alien,  or  dispose  of  such  highways  in 
any  manner,  except  as  provided  by 
statute.  Ralston  v.  Weston,  46  W.  Va. 
544,  33  S.  E.  326. 

B.  ALTERATION. 

1.    Power  to  Alter— In  Whom  Vested, 

In  Virginia — County  Court. — County 
courts  alone  have  jurisdiction  to  alter 
the  location  of  old  roads,  or  establish 
new  ones,  and  until  an  old  road  has 
been  altered  or  discontinued  as  pre- 
scribed by  law,  the  public  has  the  right 
to  continue  to  use  it.  Watts  v.  South- 
ern Bell  Tel.,  etc.,  Co.,  100  Va.  45,  40 
S.  E.  107. 

Chapter  43  of  the  Code,  so  far  as  it 
relates  to  altering  the  location  of  an 
old  road,  or  the  establishment  of  a 
new  road,  is  still  in  force  in  Amherst 
county,  and  is  not  affected  by  the 
special  road  law  passed  for  that  county. 
Acts,  1891-92,  p.  877.  Watts  v.  South- 
ern Bell  Tel.,  etc.,  Co.,  100  Va.  45,  40 
S.  E.  107. 

Va.  Code  of  1904.— But  see  now,  Va. 
Code  of  1904,  §  944a,  vesting  the  con- 
trol of  the  public  roads  in  the  board 
of  supervisors  of  the  county. 

In  West  Virginia — Road  Surveyor. — 
Under  the  21st  section  of  the  road  law, 
ch.  194  of  acts  of  1872-73,  a  surveyor 
may  change  a  road,  with  the  consent 
of  the  owner  of  the  land,  in  which 
such  change  is  made,  in  the  manner 
therein  provided;  but  he  has  no  au- 
thority to  discontinue  any  portion  of 
a  road,  without  opening  another  in  lieu 
of  the  portion  discontinued,  even 
though  there  be  another  public  road 
already  existing,  which  might  be  used 
instead  of  the  portion  of  the  road  dis- 
continued. Keystone  Bridge  Co.  v. 
Summers,  13  W.  Va.  476,  477. 


The  road  surveyor  may  change  any 
county  road  in  his  precinct  with  the 
consent  of  the  owner  of  the  land  (Code, 
§  21,  ch.  43);  and,  when  any  road  is 
altered,  the  former  road  shall  be  dis- 
continued to  the  extent  of  such  altera- 
tion, and  no  further,  and  the  new  one 
established  (§  32,  ch.  43).  Poling  v. 
Ohio  River  R.  Co.,  38  W.  Va.  645,  18 
S.  E.  782. 

2.   Procedure. 

a.   Petition  and  Notice. 

A  petition  to  alter  a  county  road  is, 
in  effect,  a  petition  to  establish  a  new 
road,  and  also  to  discontinue  another; 
and  before  it  can  be  finally  acted  upon, 
notice  must  not  only  be  given  to  the 
parties  whose  lands  are  proposed  to  be 
taken  or  injured,  but  also  three  weeks* 
public  notice  should  be  given,  as  re- 
quired by  the  statute,  in  discontinuing 
a  road.  Conrad  v,  Lewis  County,  10 
W.  Va.  784. 

Since  §  35,  ch.  43,  of  the  Code  of 
1868,  has  been  amended  and  re-enacted, 
so  as  to  read  as  it  now  stands  in  Code, 
1887,  p.  326,  the  alteration  by  the 
county  court  of  an  existing  county 
road  or  turnpike  or  bridge,  in  order 
to  place  the  same  on  better  ground  or 
grade,  does  not  render  it  necessary  to 
give  the  notice  to  the  public  which 
(as  was  decided  in  Conrafl  v.  Lewis 
County,  10  W.  Va.  784)  was  formerly 
required  by  §  30",  ch.  43,  of  the  Code, 
County  Court  v.  Boreman,  34  W.  Va. 
87,   11  S.   E.   747. 

If  a  road  is  to  be  altered,  a  petition 
therefor  is  filed;  but  as  such  alteration 
necessarily  implies  the  establishment 
oi  one  road,  and  the  discontinuance  of 
another,  it  is  obvious  that  the  pro- 
prietors and  tenants  of  the  property  to 
be  taken  or  injured  by  the  establish- 
ment of  the  new  road  must  be  sum- 
moned, and  likewise  the  three-weeks' 
public  notice  aforesaid  must  be  given, 
for  without  this  no  road  can  be  dis- 
continued. The  two  proceedings  es- 
tablishing one  road  and  discontinuing 
another,  constituting  together  what  is 
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called  an  "altering  of  a  road,"  are,  for 
convenience,  heard  together  on  one 
petition;  but  it  is  obvious  that  the 
necessary  steps  to  prepare  each  of  these 
cases  should  be  taken  before  the  court 
acts  upon  them.  The  public  has  a 
right  to  be  notified  before  an  estab- 
lished road,  which  the  public  has  a 
right  to  use,  can  be  discontinued;  and 
the  proprietors  have  a  right  to  be  noti- 
fied, before  their  lands  are  taken  to 
establish  a  new  road.  Before,  there- 
fore, a  road  can  be  altered,  both  the 
public  and  the  land  holders  affected  by 
the  establishment  of  the  new  road  must 
be  notified.  It  is  obvious  that  it  makes 
no  difference  whether  the  whole  or  a 
part  of  a  public  road  is  to  be  discon- 
tinued. In  either  case  the  public  has  a 
right  to  the  three-weeks'  notice  afore- 
said. Lazzell  v.  Garlow,  44  W.  Va. 
466,  30  S.  E.  171,  177.  See  the  title 
BRIDGES,  vol.  2,  p.  625.  See  also, 
ante,  "Notice  of  Hearing,"  III,  A,  5,  k. 
b.  View. 
(1)  Order  for  View. 

Upon  application  for  the  change  of  a 
road,  the  order  directs  the  viewers  to 
view  the  proposed  alteration  of  the 
road  (describing  it),  and  to  return  to 
the  court  a  report  of  such  view  in  the 
manner  prescribed  by  law.  It  would 
have  been  more  formal,  and  therefore 
better,  to  follow  the  terms  of  the  law 
in  the  order;  but  the  order  is  sub- 
stantially and  sufficiently  conformed 
to  it.  Mitchell  v.  Thorne,  21  Gratt. 
164.  See  ante,  "Order  Appointing 
Viewers,"  III,  A,  5,  g. 
(8)  Oath  of  Viewers. 

Under  the  present  law.  Code,  ch.  52, 
§  6,  the  viewers  appointed  to  view  the 
alteration  proposed  in  a  road,  and  re- 
port to  the  court,  are  not  required  to 
be  sworn.  And  though  the  order  ap- 
pointing them  directs  them  to  be 
sworn,  it  need  not  be  done.  "Mitchell 
V.  Thorne,  21  Gratt.  164.  See  ante, 
"Oath  of  Viewers,"  HI,  A,  5,  i. 
(8)  Report  of  Viewers. 

Upon    objection   that   the   report   of 


the  viewers  had  not  stated  all  the  cir- 
cumstances connected  with  the  altera- 
tion, and  that  it  was  insufficient  for 
that  reason,  it  was  held,  it  not  appear- 
ing that  there  were  any  other  facts 
material  to  be  stated,  that  the  fol- 
lowing report  was  a  sufficient  com- 
pliance with  the  requirements  of  the 
provisions  of  ch.  52,  of  the  Code  of 
1849:  "The  proposed  alteration  will 
not  pass  through  any  yard,  garden  or 
orchard,  and  will  be  of  great  conven- 
ience to  the  public,  especially  in  the 
west  and  southwest  portion  of  this 
county,  and  will  be  of  no  inconvenience 
to  any  individual.  The  proposed  road 
will  pass  through  the  lands  of  A.  H. 
Mitchell,  Esq.,  who  objects  to  its  loca- 
tion, and  claims  damages  to  the  amount 
of  $300.  One  of  the  main  conveniences 
to  be  derived  from  the  proposed  change 
is,  the  shortening  of  the  distance  from 
the  point  at  which  said  change  will 
start,  to  the  intersection  with  the  turn- 
pike, which  will  be  reduced  to  about 
one-third  of  the  distance  that  the  public 
are  now  required  to  travel,  as  will  be 
seen  by  reference  to  the  annexed  dia- 
gram." Mitchell  V.  Thorne,  21  Gratt. 
164,  170.  See  also,  ante,  "Formal  Req- 
uisites," III,  A,  5,  j,  (1);  "Necessary 
Statements,"  III,  A,  5,  j,   (3). 

c.  Evidence. 

Right  of  Court  to  Act  upon  Its  Owil 
Knowledge. — Upon  a  controversy  in 
court,  touching  the  alteration  of  a 
public  road,  the  evidence  leaves  it 
doubtful,  whether  the  old  road  or  the 
new  one  is  preferable,  and  the  judge, 
upon  his  own  knowledge  of  facts,  and 
declaring  such  to  be  the  ground  of  his 
judgment  in  the  order,  rejects  the  ap- 
plication for  the  new  road.  Held,  there 
was  no  error  in  the  judge  founding  his 
order  on  his  own  knowledge,  though 
that  knowledge  was  not  stated  by  him 
on  oath  as  a  witness  in  the  cause. 
Hollins  V.  Patterson,  6  Leigh  457.  Sec 
ante,  "Burden  of  Proof,"  III,  A,  5,  j, 
(4),  (b). 

d.  Judgment  or  Order. 
Sufficiency.— The    provision    of    the 
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West  Virginia  Code  that  when  any 
road  is  altered  the  former  road  shall  be 
discontinued  to  the  extent  of  such  al- 
teration, and  no  further,  and  the  new 
one  established,  gives  to  the  order  of 
the  county  court  establishing  an  alter- 
ation of  an  existing  road  the  effect  of 
discontinuing  as  a  public  highway  so 
much  of  the  original  road  as  may  be 
excluded  from  the  new  route,  without 
any  further  or  separate  order  to  that 
effect.  Yates  v.  West  Grafton,  33  W. 
Va.  507,  11  S.  E.  8. 

Setting  Aside — Summary  Proosed- 
ing. — A  county  court,  without  petition 
or  any  of  the  proceedings  required  by 
the  statute  concerning  roads,  makes  an 
order,  summarily  on  motion,  for  an 
alteration  of  a  public  road.  Held,  the 
court,  as  it  had  no  jurisdiction  to  make 
such  order,  may,  at  a  subsequent  term, 
at  the  instance  of  a  party  grieved,  and 
on  hearing  of  the  party  on  whose  mo- 
tion the  alteration  was  ordered,  set 
aside  the  order  for  the  alteration,  and 
re-establish  the  old  road.  Hollins  v. 
Patterson,  6  Leigh  457;  Yeager  v.  Car- 
penter, 8  Leigh  454. 
e.  Review. 

(1)  Mandamus. 

The  power  of  the  county  court  to 
discontinue,  to  repair  or  to  alter  the 
location  of  any  county  bridge  or  road, 
being  a  judicial  power  to  be  exercised 
by  the  court  according  to  its  discre- 
tion, it  is  clear  that  the  exercise  of  that 
power  can  not  be  controlled  by  man- 
damus. County  Court  v.  Hall,  51  W. 
Va.  269,  41  S.  E.  110. 

(2)  Appeal. 

Rule  of  Decision. — On  an  application 
to  turn  a  road,  where  the  witnesses  on 
each  side  are  nearly  equal  in  number 
and  credibility,  the  concurrent  judg- 
ments of  the  county  and  superior  courts 
ought  to  be  approved  by  the  court  of 
appeals.  (By  two  judges.)  Atkinson 
V.   Ball,   5   Rand.   446. 

C.   VACATION. 

1.  Power  and  Discretion  of  State  or  City. 

The  plenary  power  of  the  legislature 


over  streets  and  highways  is  such  that 
it  may,  in  the  absence  of  special  con- 
stitutional restriction,  vacate  or  dis- 
continue the  publ*c  easement  in  them, 
or  invest  municipal  corporations  with 
this  authority.  Without  a  judicial  de- 
termination, a  municipal  corporation, 
under  the  authority  conferred  in  its 
charter  "to  locate  and  establish  streets 
and  alleys,  and  vacate  the  same,"  may 
constitutionally  order  the  vacation  of 
a  street.  Yates  v.  West  Grafton,  34  W. 
Va.  783,  12  S.  E.  1075,  1077. 

Whether  the  motives  of  a  town  coun- 
cil in  vacating  a  street  are  proper,  can 
not  be  judicially  inquired  into;  but  the 
aim  and  purpose  of  the  vacation,  and 
the  end  accomplished,  may  be  con- 
sidered in  passing  on  its  validity.  If 
the  purpose  effected  by  it  is  within  the 
power  of  the  council,  its  act  -will  be 
valid;  otherwise  not.  Pence  v.  Bryant, 
54  W.  Va.  263,  46  S.  E.  275. 

Highways  Occupied  by  Railroad. — 
Under  §  30,  ch.  43,  Code,  the  county 
court  may  discontinue  a  portion  of  a 
county  road  made  highly  dangerous  to 
the  traveling  public  by  the  legal  occu- 
pancy and  use  thereof  by  a  railroad, 
and  their  discretion  in  so  doing  can 
not  be  controlled  by  prohibition.  Arm- 
strong V.  County  Court,  54  W.  Va.  502, 
46  S.   E.  131. 

Turnpikes. — A  county  court  has  no 
right  to  discontinue  any  portion  of  a 
turnpike  which  had  been  turned  over 
to  the  county  by  the  state.  Conrad  v, 
Lewis  County,  10  W.  Va.  784. 

Unopened  Roads. — A  county  court 
having  made  an  order  establishing  a 
public  road  and  directing  it  to  be 
opened,  may  entertain  and  act  upon  an 
application  to  discontinue  the  road  be- 
fore it  has  been  opened.  Senter  v. 
Pugh,  9  Gratt.  260. 

Vacation  Not  to  Be  Made  for  Private 
Purposc^Under  §  30,  ch.  43,  Code,  a 
county  court  is  given  authority  to  dis- 
continue a  county  road  or  portion 
thereof  whenever  the  interests  of  the 
public  demand  such  discontinuance.  It 
can  not  discontinue  such  road  for  the 
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private  benefit  of  a  person  or  corpora- 
tion unless  the  uses  to  which  such  dis- 
continued road  should  be  put  is  a  public 
use,  under  the  sanction  of  the  legisla- 
ture. Pence  v,  Bryant,  54  W.  Va.  263, 
46  S.  E.  275. 

The  statute  giving  the  town  council 
power  to  vacate  streets  does  not  give 
it  power  to  vacate  a  street  or  a  part 
with  sole  intent  and  purpose  for  the 
benefit  of  a  private  person  or  to  free 
h-s  land  from  public  easement,  but  only 
for  public  ends  and  reasons.  An  ordi- 
nance of  vacation  made,  not  for  public 
benefit  or  purpose,  but  only  for  the 
benefit  of  a  private  individual  is  void. 
Pence  v.  Bryant,  54  W.  Va.  263,  46  S. 
E.  275. 

8.    Rights  of  Abutters. 

Injunction. — This  power,  when  exer- 
cised with  due  regard  to  individual 
rights,  will  not  be  restrained  at  the 
instance  of  the  property  owner  claim- 
ing that  he  is  interested  in  keeping 
open  the  streets  dedicated  to  the  pub- 
lic. Yates  V.  West  Grafton,  34  W.  Va. 
783,  12  S.  E.  1075;  Arbenz  v,  Wheel- 
iues,  etc.,  R.  Co.,  33  W.  Va.  1,  10  S. 
E.  14. 

Compensation. — Can  the  owner  of  a 
lot  upon  a  street  damaged  in  access  by 
reason  of  the  vacation  of  the  street 
recover  damages  from  the  town?  Is 
such  access  a  property  right  adhering 
to  the  lot  so  that  such  vacation  can 
not  be  made  without  compensation? 
Pence  v.  Bryant,  54  W.  Va.  263,  46  S. 
E.   275. 

An  abutting  owner  can  not  be  de- 
prived of  the  street  affording  him  ac- 
cess to  his  premises  unless  there  is 
left  for  his  use  and  enjoyment  other 
suitable  means  of  access,  or  just  com- 
pensation is  paid  him  for  the  depriva- 
tion of  the  same.  Lazzell  v.  Garlow, 
44  W.  Va.  466,  30  S.  E.  171,  177. 

3.    Procedure. 
«.   Notice. 

No  public  road  once  established  by 
any  of  the  modes  prescribed  or  pro- 
vided by  law  can  be   discontinued  by 


proceedings  of  the  authorities  of  .i 
county  without  the  three-weeks'  public 
notice  required  by  §  30,  ch.  43,  of  the 
Code.  Lazzell  v.  Garlow,  44  W.  Va. 
466,  30  S.  E.  171. 

Although  notice  is  required  to  be 
posted  as  directed  in  §  30,  ch.  43,  Code, 
before  a  road,  or  any  portion  thereof, 
can  be  lawfully  discontinued,  yet  after 
the  final  order  discontinuing  it  has  been 
acquiesced  in  for  a  period  of  eighteen 
years,  the  omission  of  such  notice  will 
be  regarded  as  waived.  Yates  v.  West 
Grafton,  33  W.  Va.  507,  11  S.  E.  8. 
See  ante,  "Petition  and  Notice,"  XI,  B, 
2,  a. 

b.  Ordinance. 

An  ordinance  of  a  town  council  re- 
ducing the  width  of  a  street  from  forty 
to  fifteen  feet  simply,  not  specifying 
what  part  of  the  street  is  to  remain 
such,  is  void  for  uncertainty.  Pence 
V,  Bryant,  54  W.  Va.  263,  46  S.  E.  275. 

c.  Order. 

Setting  Aside  Ex  Parte  Order— Who 
May  Move. — If  a  public  road,  or  any 
part  thereof,  is  discontinued  by  the 
county  court,  without  giving  the  public 
notice  required  by  law,  the  order  of 
discontinuance  is  a  mere  police  order, 
which  any  citizen  of-  the  county  has  a 
right  to  move  to  set  aside  at  a  future 
term;  and  if  the  county  court  permits 
such  motion  to  be  made,  as  it  should 
do,  the  party  making  such  motion  has 
a  right,  by  supersedeas,  to  have  such 
action  of  the  county  court  reviewed  by 
the  circuit  court.  Conrad  v.  Lewis 
County,  10  W.  Va.  784.  Accord,  Yeager 
V.  Carpenter,  8  Leigh  454.  See  ante, 
"Parties,"  III,  A,  5,  f;  "Judgment  or 
Order,"  XI,  B,  2,  d. 

d.  Appeal 

An  appeal  to  the  circuit  court  is  de- 
mandable  as  of  right  from  an  order  of 
a  county  court  discontinuing  a  public 
road.  Senter  v.  Pugh,  0  Gratt.  260. 
See  also,  the  title  APPEAL  AND  ER- 
ROR, vol,  1,  p.  429.  And  see  ante, 
"Appeal  and  Error,"  III,  A,  5,  p.  (2); 
"Appeal,"  XI,  B,  2,  e,  (2). 
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"This  opinion  is  not  in  conflict  with 
the  cases  of  Hill  v.  Salem,  etc.,  Turn- 
pike Co.,  1  Rob.  263,  and  Hancock  v. 
Richmond,  etc.,  R.  Co.,  3  Gratt.  328, 
in  which  it  was  decided  that  an  appeal 
is  not  demandable  as  of  right  to  a 
circuit  court  from  an  order  of  the 
county  court  affirming  or  disaffirming 
the  report  of  commissioners  appointed 
to  assess  the  damages  which  would 
result  from  opening  a  road  established 
by  an  act  of  incorporation.  It  is  true, 
that  in  the  latter  case,  Baldwin,  J.,  in 
delivering  the  opinion  of  the  court, 
said  'that  the  law  authorizing  appeals 
as  of  right  from  orders  of  the  county 
courts  in  controversies  concerning 
roads,  is  applicable  only  to  a  contro- 
versy concerning  the  establishment  of 
a  road.'  But  these  words  are  to  be 
construed  in  reference  to  the  case  in 
which  they  were  used,  and  can  not  be 
regarded  as  implying  that  the  law  is 
not  also  applicable  to  a  controversy 
concerning  the  discontinuance  of  a 
road.  As  was  said  in  reference  to  that 
case  by  Allen,  J.,  in  Chesapeake,  etc.. 
Canal  Co.  v.  Hoye,  2  Gratt.  511,  523: 
*It  merely  decides  that  in  the  particular 
case  an  appeal  was  not  demandable  as 
of  right.'  The  learned  judge  (Baldwin) 
was  -contradistinguishing  controversies 
concerning  the  establishment  of  a  road, 
from  collateral  controversies  concern- 
ing damages  occasioned  by  a  road  al- 
ready established,  as  the  road  in  that 
case  had  been  by  the  act  of  incorpora- 
tion; and  intended  only  to  say  that  an 
appeal  was  demandable  as  of  right  in 
the  former,  but  not  in  the  latter  cases. 
Wherever  the  existence  of  a  public 
road  is  involved  in  a  controversy 
(whether  it  be  to  establish  or  discon- 
tinue the  road),  the  law  authorizing 
appeals  as  of  right  applies  to  the  case." 
(Moncure  delivering  opinion  of  the 
court.)  Senter  v.  Pugh,  9  Gratt.  260, 
261. 


4.    Burden  of  Proving  Diacontiniiance. 

If  it  is  shown  that  a  highway  was 
once  laid  out  pursuant  to  law,  or 
created  by  dedication,  the  burden  of 
showing  a  discontinuance,  abandon- 
ment, or  vacation  is  upon  the  party  who 
asserts  that  the  public  and  the  abutting 
owners  have  lost  or  surrendered  their 
rights.  In  the  absence  of  satisfactory 
evidence  of  discontinuance,  vacation, 
or  abandonment,  the  presumption  is  in 
favor  of  the  continuance  of  the  high- 
way, with  the  principal  and  incidental 
rights  attached  to  it.  Not  only  is  this 
so  by  force  of  the  maxim,  "Once  a 
highway,  always  a  highway,"  but  it  is 
so  by  force  of  the  elementary  rule  that 
"a  thing  shown  to  exist  is  presumed 
to  continue  until  the  contrary  is  made 
to  appear."  Lazzell  v,  Garlow,  44  W. 
Va.  466,  30  S.  E.  171,  177. 

So  where  a  municipal  corporation, 
sued  for  injuries  occurring  upon  a  pub- 
lic road  incorporated  within  its  limits, 
pleads  the  previous  abandonment  or 
vacation  of  such  road,  the  burden  is 
upon  it  to  establish  that  fact.  Hanley 
V.  Huntington,  37  W.  Va.  57tf,  16  S. 
E.  807. 

XII.  Be-Establishment  of 

Highway. 

In  order  to  re-establish  the  lawfully 
discontinued  portion  of  the  old  or 
original  road,  the  alteration  must  be 
set  aside,  or  there  must  be  a  new 
statutory  establishment,  or  a  new  dedi- 
cation by  the  owners  and  recognition 
or  acceptance  by  the  county  court  in 
the  manner  provided  by  law.  Yates 
V.  West  Grafton,  33  W.  Va.  507,  11  S. 
E.  8. 

XIII.  Special  Assessments. 

See  the  trtlc  SPECIAL  ASSESS- 
MENTS, ante,  p.  412. 


StriKing  Out 

See  the  title  PLEADING,  vol,  11,  p.  226, 


STRUCTURE.— An  oil-well  derrick  has  been  held  a  structure  within  the 
meaning  of  the  mechanic's  lien  law.  The  court  said:  "The  word  structure  in- 
cludes any  structure  that  enters  into,  benefits,  and  enhances  the  value  of  the 
particular  interest  to  which  it  is  attached.  20  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
304."    Showalter  v,  Lowndes  (W.  Va.),    49  S.  E.  448. 

StrucK  Jury. 

See  the  title  JURY,  vol.  9,  p.  62. 

«  Students. 

See  the  title  SCHOOLS,  ante,  p.  84. 

Subcontractor. 

See  the  title  MECHANICS'  LIENS,  vol.  9,  p.  763. 

Subjacent  Support. 

See  the  title  ADJOINING  LANDOWNERS,  vol.  1,  p.  176. 

SUBJECT.— See  OBJECT,  vol.  10,  p.  553.  And  see  the  title  STATUTES, 
ante,  p.  745. 

In  Read  v.  Read,  5  Call  160,  190,  it  is  said:  "The  terms  'alien'  and  'alien  born,* 
and  subject  or  'citizen,'  are  in  their  nature  relative;  and  to  what  else  can  they 
have  relation;  what  else  is  their  correlative,  but  the  sovereignty  or  government 
where  the  discussion  is?"    See  title  CITIZENSHIP,  vol.  2,  p.  823. 

Subject  to.— See  Schaupp  v.  Hukill,  34  W.  Va.  375,  12  S.  E.  501,  504. 

Subletting. 

See  the  title  LANDLORD  AND  TENANT,  vol.  9,  p.  193. 

Submission. 

See  the  title  ARBITRATION  AND  AWARD,  vol.  1,  p.  687, 

SUBMISSION  or  CONTROVERSY. 

CROSS  REFERENCES. 

See  the  titles  AGREED  CASE,  vol.  1.  pp.  283,  286;  APPEAL  AND  ERROR, 
vol.  1,  pp.  577,  594,  622;  EJECTMENT,  vol.  4,  p.  874;  EXCEPTIONS,  BILL 
OF,  vol.  5,  p.  397;  JURISDICTION,  vol.  8,  p.  899;  JURY,  vol.  9,  p.  20;  NEW 
TRIALS,  vol.  10,  pp.  453,  454;  ORDER  OF  PROOF,  vol.  10,  p.  598;  USURY; 
WAIVER. 


Effect  of  Finding.— Where  the  facts, 
as  well  as  the  law,  are  submitted  to  the 
court,  its  finding  as  to  the  weight  and 
sufficiency  of  the  evidence  is  equivalent 
to  a  verdict  of  a  jury.  Raub  v.  Otter- 
back,  89  Va.  645,  16  S.  E.  933.  See  the 
title  VERDICT. 

Relation  of  Court  to  Case.— In  an 
action  of  debt,  a  plea  of  payment  was 


filed  in  court,  and  issue  thereon  prop- 
erly made  up.  At  the  same  time  the 
defendant,  by  leave  of  the  court,  filed 
other  pleas  in  writing,  some  of  which 
were  immaterial — no  objection  appear- 
ing to  have  been  made  to  the  filing  of 
such  pleas.  There  does  not  appear  to 
have  been  a  motion  made  to  reject,  or 
demurrer,  or  any  reply  or  issue  made 
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up  on  the  pleas.  In  this  confused  state 
of  pleadings  the  parties  waived  a  jury, 
and  a^eed  to  submit  the  case  to  the 
court  On  appeal  by  the  plaintiff,  it 
wat  held,  in  the  trial  of  the  facts  in  the 
case  the  court  occupied  the  relation 
to  the  case  that  a  jury  would  have  had 
had  the  case  been  tried  by  a  jury.  Grif- 
fie  V.  McCoy,  8  W.  Va.  201. 

Submission  of  Cause  for  Hearing  as 
Waiver  of  Irregularities. — See  the  title 
HEARING,  vol.  7,  p.  43. 

Review  by  Appellate  Court. — When 
a  jury  is  waived,  and  the  whole  case 


submitted  to  the  court,  and  a  judgment 
rendered,  to  which  exception  is  taken, 
and  the  facts  certified  to  this  court, 
the  supreme  court  will  review  the  case, 
and  if  the  judgment  is  found  to  be 
clearly  against  the  law  a^d  facts,  will 
reverse  it.  Harrison  v.  Farmers'  Bank, 
6  W.  Va.  1,  2. 

Effect  of  Bill  of  Exception.~See 
AGREED  CASE,  vol.  l,  p.  287.  And 
see  the  title  EXCEPTIONS,  BILL 
OF,  vol.   5,  p.   397. 

Waiver  of  Jury.— See  the  title  JURY, 
vol.  9,  p.   19. 


Subornation  of  Perjury. 

See  the  title  PERJURY,    vol.  11,  p.  186. 

Subpoena. 

See  the  titles  PRODUCTION  OF    DOCUMENTS,    vol.  11,    p.    379;    WIT- 

NESSES. 


SUBROGATION. 

I.  Definition,  Distinctions  and  General  Consideration,  963. 

A.  Definition,  963. 

B.  Distinctions,  963. 

C.  The  Doctrine  Stated,  964. 

D.  Nature  of  Doctrine,  965. 

E.  Equal  and  Superior  Rights  and  Equities  of  Third  Persons,  965. 

F.  Maxims,  %7. 

II.  Particular  Parties  Entitled  to  Subrogation  Considered,  967. 

A.  Sureties,  967. 


In  General,  %7. 

Certain  Prerequisites  Considered,  968. 

a.  Debt  Must  Be  One  for  Which  Principal  Is  Bound,  968. 

b.  Debt  Must  Be  Lrien  on  Lfand,  968. 

c.  Existence  of  Relation  of  Principal  and  Surety,  968. 

d.  Necessity  for  Payment  of  Debt,  970. 

Where  Principars  Name  Does  Not  Appear  in  Obligation,  971. 
Principal  and  Surety  Bound  by  Di£Perent  Instruments,  971« 
Extent  of  Surety's  Rights  against  Principal,  971. 

a.  In  General,  971. 

b.  Where  Surety  Compromises  the  Debt,  972. 

c.  Where  Surety  Discharges  Debt  in  Depreciated  Currency,  972. 

d.  Interest  and  Costs,  972. 

Right  of  Surety  to  Securities  Held  by  Creditor,  973. 

a.  In  General,  973. 

b.  Vendor's  Lien,  974. 
c  Lien  of  Bank,  974. 
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d.  Forced  Sales  of  Personal  Property,  974. 

e.  Judsrment  and  Execution  Liens,  97.4. 

(1)  Lien  of  Jndgment,  974. 

(2)  Lien  of  Execution,  977. 

f .  Collateral  Security,  977. 

^.  Extingrttishment,  Release  or  Discharge  of  Security,  978* 

(1)  In  General,  978. 

(2)  Payment,  979. 

(3)  Judicial  Kenting,  979. 

(4)  Surrender  of  Collaterals  to  Surety,  979. 
h.  Assignment  of  Securities,  98a 

7.  E€fect  of  Payment  by  Surety  of  Specialty  Debts,  980. 

a.  Bonds,  980. 

(1)  In  Lifetime  of  Principal  Debtor,  980. 

(2)  After  Death  of  Principal  Debtor,  981. 

(3)  Necessity  for  Assignment  of  Bond,  981. 

(4)  Pleading  and  Practice,  981. 

b.  Deeds  of  Trust,  981. 

•S.  Particular  Kinds  of  Sureties  Considered,  982. 

a.  Sureties  on  Bonds,  962. 

(1)  Bond  for  Rent,  982. 

(2)  Fiduciary  Bonds,  982. 

(3)  Oflficial  Goyemment  Bonds,  983. 

(4)  Surety  on  Appeal  Bond,  984. 

(5)  Surety  on  Injunction  Bond,  984. 

(6)  Surety  on  Purchase  Money  Bond,  965. 

(7)  Sureties  on  Forthcoming  Bonds,  965. 

b.  Cosureties,  987. 

c.  Wife  Surety  for  Husband,  988. 

d.  Surety  for  Partners  upon  Dissolution,  989. 

B.  Codebtors,  989. 

1.  In  General,  969. 

2.  Joint  Purchasers,  969. 

C.  Parties  to  Negotiable  Instruments,  990. 

1.  In  General,  990. 

2.  Payment  of  Judgments  by  Endorsers,  990. 

3.  Securities  to  Indemnify  Endorsers,  991. 

D.  Partners,  992. 

E.  Personal  Representatives,  992. 

F.  Officers,  993. 

1.  Sheriff  Paying  Execution,  993. 

2.  Deputy  Sheriff,  994. 

G.  Purchasers,  994. 

1.  Purchasers  of  Encumbered  Estates,  994. 

a.  In  General,  994. 

b.  Qualifications  of  Rule,  994. 

c.  Necessity  fmr  Assignment  of  Lien,  995. 

d.  Land  Encumbered  with  Judgment  Lieas,  995. 

e.  Land  Encumbered  with  Deeds  of  Trust,  995. 

f .  Land  Encumbered  with  Trust  Liens,  996. 

g.  Land  Encumbered  with  Vendor's  Lien,  996. 
h.  ConTcyances  by  InsoWent  Debtors,  997. 
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i.  Widow  Pajingr  0£f  Liens,  997. 
j.  Priorities,  997. 
k.  Extent  of  Riflrht,  997. 
1.  I^oss  or  Extinguishment  of  Right,  997. 
m.  Rents  and  Profits,  and  Improvements,  998. 

2.  Purchasers  of  Equity  of  Redemption,  996. 

3.  Purchasers  at  Execution  8ales«  999. 

4.  Purchasers  at  Judicial  Sales,  999. 
H.  Persons  Paying  Debts  of  Others,  lOOO. 

1.  Debt  Must  Be  Lien  on  Land,  1000. 

2.  Conventional  Subrogation.  1000. 

3.  Payment  by  Volunteers  and  Strangers,  1000. 

a.  In  General,  lOOa 

b.  lUustratiye  Cases,  1001. 

4.  Persons  Advancing  Money  to  Pay  Off  Incumbrances,  1003* 
I.  Insurance  Companies,  1004. 

J.  Mortgagors  and  Mortgagees,  1005. 
K.  Creditors,  1005. 

1.  In  General,  1005. 

2.  Partnership  Creditors,  1005. 

3.  Creditors  of  Infants,  1006. 

4.  Right  of  Creditor  to  Securities  ef  Debtor,  1006. 

a.  In  General,  1006. 

b.  Illustrative  Cases,  1007. 

c.  Extinguishment  or  Discharge  of  Security,  1008. 

III.  Sabrogation  to  State's,  County's  or  Municipality's  Rights 

for  Taxes,  1009. 

IV.  Subrogation  to  Bight  of  Vendor  to  Rescind  Contract  for 

Sale  of  Land,  1010. 

V.  Subrogation  as  a  Means  of  Enforcing  Marshaling,  1010. 

A.  Compelling  Election  between  Securities,  1010. 

B.  Simple  Contract  Creditors,  1011. 

VI.  Assignment  of  Right  of  Subrogation,  1012. 
VIL  Pleading  and  Practice,  1012. 

A.  Jurisdiction,  1012. 

B.  Prior  Establishment  of  Right  at  Law,  1012. 

C.  Bill,  1012. 

D.  Answer,  1013. 

E.  Parties,  1013. 

F.  Prayer  for  Relief,  1013. 

G.  Suit  by  Surety  to  Subject  Land  to  Satisfy  Debt,  1013. 
H.  Refereace,  1014. 

I.  Laches  and  Limitations,  1014. 
J.  Appellate  Practice.  1014. 

CROSS  REFERENCES. 

See   the   titles   CONTRIBUTION    AND   EXONERATION,   vol.   3,  p.   461; 
SURETYSHIP. 
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I.  Definition,  Distinctions  and 
General  Consideration. 

A.  DEFINITION. 

Subrogation  is  the  substitution  of 
another  person  in  the  place  of  the  cred- 
itor, to  whose  rights  he  succeeds  in 
relation  to  the  debt.  That  change 
which  puts  another  person  in  the  place 
of  the  creditor,  and  which  makes  the 
right,  the  mortgage^  or  the  security 
which  the  creditor  has,  pass  to  the  per- 
son who  is  subrogated  to  him — that  is 
to  say,  who  enters  into  his  right.  2 
Bouv.  Law  Diet,  1056;  Schilb  v.  Moon, 
50  W.  Va.  47,  40  S.  E.  329,  citing  Mc- 
Neil V.  Miller,  29  W.  Va.  480,  2  S.  E. 
335. 

B.  DISTINCTIONS. 
Distinguished     from     Assignment.  — 

"Subrogation  is,  however,  a  very  dif- 
ferent thing  from  an  assignment.  It  is 
the  act  of  the  law,  and. the  creature  of 
a  court  of  equity,  depending  not  upon 
contract,  but  upon  the  principles  of 
equity  and  justice.  It  presupposes  an 
actual  payment  and  satisfaction  of  the 
debt  secured  by  the  mortgage."  Ful- 
kerson  v.  Taylor,  100  Va.  426,  432,  41 
S.  E.  863;  Bankers*  Loan,  etc.,  Co.  v. 
Hornish,  94  Va.  608,  27  S.  E.  459;  Gate- 
wood  V.  Gatewood,  75  Va.  407. 

Distinguished  from  Contribiition. — 
As  subrogation  or  substitution  is  the 
means  of  procuring  for  the  surety  in- 
demnity from  the  principal,  so  contri- 
bution brings  about  an  equality 
amongst  cosurities  by  obliging  those 
who  have  paid  nothing,  or  less  than 
their  proper  share,  to  indemnify  those 
who  have  paid  more.  The  principles 
and  practice,  with  regard  to  it,  are  sim- 
ilar to  those  relating  to  subrogation. 
Rosenbaum  v.  Goodman,  78  Va.  121, 
127. 

Assignment  of  Mortgage  Debt  and 
Subrogation  to  Lien  of  Mortgage  Cred- 
itor Distinguished. — In  Gatewood  v, 
Gatewood,  75  -Va.  407,  the  distinction 
between  the  case  of  one  who  discharges 
a   mortgage   and    takes  an   assignment 


thereof  ^nd  that  of  him  who  pays  off 
the  mortgage  in  order  to  protect  his 
own  interests,  is  clearly  presented  by 
Staples,  J.,  in  the  following  obger^va- 
tion:  "We  must  be  careful  to  distin- 
guish between  an  assignment  of  the 
mortgage  debt,  and  a  mere  right  of 
subrogation  to  the  lien  of  tJie  mortgage 
creditor.  Assignment  is  the  act  of  the 
parties,  and  depends  generally  upon  in- 
tention. Where  the  nature  of  the  trans- 
action is  such  as  imports  a  payment  of 
the  debt,  and  a  consequent  discharge 
of  the  mortgage,  there  can  of  course  be 
no  assignment,  for  the  lien  of  the  mort- 
gage is  extinguished  by  the  payment. 
A  mortgage  creditor  can  not  be  com- 
pelled to  assign  the  debt  and  mortgage 
upon  receiving  payment.  All  that  he 
can  be  required  to  do  is  to  give  an  ac- 
quittance and  release.  The  exception 
to  this  rule,  if  it  can  be  so  termed,  is 
found  in  those  cases  where  the  party 
making  the  payment  occupies  the  posi- 
tion of  surety  to  the  debt,  or  is  in  some 
way  personally  bound  for  its  payment. 
Such  a  person  may,  in  equity,  require 
an  assignment  or  transfer,  not  only  of 
the  mortgage  itself,  but  of  all  the  secu- 
rities held  by  the  creditor,  for  his  pro- 
tection and  indemnity;  and  although  no 
such  assignment  or  transfer  is  actually 
made,  a  court  of  equity  will  treat  it  as 
having  been  done.  But  if  the  party 
making  the  payment  does  not  occupy 
the  position  of  surety  for  the  debt,  as 
a  general  rule  he  can  not  claim  to  be 
entitled  as  assignee  unless  by  agree- 
ment with  the  creditor.  Subrogation 
is,  however,  a  very  different  thing  from 
an  assignment.  It  is  the  act  of  the  law, 
and  the  creature  of  a  court  of  equity, 
depending  not  upon  contract,  but  upon 
the  principles  of  equity  and  justice.  It 
presupposes  an  actual  payment  and  sat- 
itfaction  of  the  debt  secured  by  the 
mortgage.  But  although  the  debt  is 
paid  and  satisfied,  a  court  of  equity  will 
keep  alive  the  lien  for  the  benefit  of  the 
party  who  made  the  payment,  provided 
he  as  security  for  the  debt,  *has  such 
an  interest  in  the  land'  as  entitles  him 
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to  the  benefit  of  the  security  given  for 
its    pajrmcnt." 

C.  THE  DOCTRINE  STATED. 

The  doctrine  of  subrogation  is  that 
one  who  has  the  right  to  pay  and  does 
pay  a  debt  which  ought  to  have  been 
paid  by  another,  is  entitled  to  exercise 
all  the  remedies  which  the  creditor 
possessed  against  that  other,  and  to 
indemnity  from  the  fund  out  of  which 
should'  have  been  made  the  payment 
which  he  has  made.  Blair  v.  Mounts, 
41  W.  Va.  706,  24  S.  E.  620;  Sands  v. 
Durham,  98  Va.  392,  36  S.  E.  472;  Fi- 
"deiity  Ins.,  etc.,  Co.  v.  Shenandoah  Val. 
R.  Co.,  86  Va.  1,  9  S.  E.  759;  Southern 
Bldg.,  etc.,  Ass'n  v.  Page,  46  W.  Va. 
302,  33  S.  E.  336,  dissenting  opinion 
of  English,  J.;  Rosenbaum  z/.  Goodman, 
78    Va.    121,    128, 

Subrogation  is  the  creature  of  the 
chancery  courts.  It  is  not  founded 
upon  any  idea  of  contract,  but  upon 
principles  of  equity  and  conscience.  It 
is  a  mode  which  equity  adopts  to  com- 
pel the  ultimate  discharge  of  a  debt  by 
him  who  in  good  conscience  ought  to 
pay  it.  It  is  not  essential  that  the  party 
invoking  the  remedy  should  technically 
occupy  the  position  or  relation  of 
surety  for  the  debt.  It  is  enough  that 
he  is  required  to  pay  for  his  own  pro- 
tection and  indemnity,  or  to  relieve  his 
estate  of  a  subsisting  lien  or  incum- 
brance accruing  by  operation  of  law, 
or  created  by  act  of  the  party  in  whose 
behalf  the  payment  is  made.  Simmons 
V,  Lyles,  32  Gratt.  752,  763. 

Sheldon,  in  his  valuable  work  on 
Subrogation  (p.  3,  §  2),  in  speaking  of 
subrogation,  says:  "It  is  a  legal  fic- 
tion, by  force  of  which  an  obligation 
extinguished  by  a  payment  made  by  a 
third  person  is  treated  as  still  subsist- 
ing for  the  benefit  of  this  third  person, 
who  is  thus  substituted  to  the  rights, 
remedies  and  securities  of  another. 
The  party  who  is  subrogated  is  re- 
garded as  entitled  to  the  same  rights, 
and,  indeed,  as  constituting  one  and  the 
same  person,  with  the  creditor  whom 


he    succeeds."      Quoted    in    Blair    v. 
Mounts,  41  W.  Va.  706,  24  S.  E.  620. 

Scope  of  Rule— "The  doctrine  of 
subrogation  which  does  not  depend 
upon  contractual  relations  between . 
the  parties  to  be  affected  by  it,  is  broad 
enough,  it  is  said,  to  include  every  in- 
stance in  which  one  party,  who  is  not 
a  volunteer,  pays  a  debt  for  which  an- 
other is  primarily  liable,  and  which  in 
equity  and  good  conscience  should  have 
been  discharged  by  the  latter.  Sheldon 
on  Subrogation,  §  1;  Harnsberger  v. 
Yancey,  33  Gratt.  527;  Gatewood  v. 
Gate  wood,  75  Va.  407;  Price  v.  Davis, 
88  Va.  939,  14  S.  E.  704."  Nalle  v.  Par- 
ish, 98  Va.  130,  34  S.  E.  985;  Sands  v. 
Durham,  99  Va.  263,  38  S.  E.  145,  54 
L.  R.  A.  614,  86  Am.  St.  Rep.  884;  Sher- 
man V.  Shaver,  75  Va.  1. 

The  right  of  subrogation,  however, 
is  not  confined  to  sureties.  It  is  well 
settled  that  a  judgment  creditor,  a  jun- 
ior mortgagee,  a  purchaser  of  the  eq- 
uity of  redemption,  a  tenant  in  dower, 
a  tenant  by  curtesy,  and  indeed  all  per- 
sons having  an  interest  in  the  estate, 
may  insist  upon  the  redemption  of  the 
mortgage  in  order  to  the  due  enforce- 
ment of  their  claims.  When  any  such 
person  does  redeem,  he  or  she  becomes 
substituted  to  the  rights  and  interests 
of  the  original  mortgagee  in  the  land 
exactly  as  in  the  civil  law.  Gatewood 
V.  Gatewood,  75  Va.  407. 

Confined  to  Sureties  in  Virginia^ — It 
is  said  by  Lacy,  J.,  in  Rosenbaum  v, 
OSoodman,  78  Va.  121,  126,  that:  "Sub- 
rogation has  been  confined  in  this  state, 
and  in  the  supreme  court  of  the  United 
States,  to  persons  standing  in  the  rela- 
tion of  surety,  or  of  one  bound  in  per- 
son or  property  for  or  with  another. 
A  surety  who  pays  the  debt  for  which 
he  is  bound  as  surety,  is  entitled  to  be 
subrogated  to  a  judgment  or  decree 
against  his  principal,  to  have  the  bene- 
fit of  such  judgment  and  whatever  lien 
may  exist  under  it  A  surety  who  pays 
a  debt  however  secured,  is  entitled  to 
fiave  the  benefit  of  such  security." 

At  first  it  was  applied  only  in  favor 
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of  those  who  were  bound  by  the  orig- 
inal security  with  the  principal  debtor, 
but  it  has  been  extended,  and  is  now 
applied  in  favor  of  all  persons  who  are 
required  to  pay  the  debt  of  another  for 
the  protection  of  their  own  interests. 
Hudson  V.  Dismukes,  77  Va.  242;  Gate- 
wood  V.  Gatewood,  75  Va.  407. 

D.  NATURE  OF  DOCTRINE. 

Not  Formal  or  TechnicaL— The  doc- 
trine of  subrogation,  has  nothing  of 
form,  nothing  of  technicality,  about  it; 
and  he  who,  in  administering  it,  would 
"stick  in  the  letter,"  forgets  the  end 
of  its  creation,  and  perverts  the  spirit 
which  gave  it  birth.  It  is  the  creature 
of  equity,  and  real  essential  justice  is 
its  object.  Hawker  i/.- Moore,  40  W. 
Va.  49,  20  S.  E.  848;  McNeil  v.  Miller, 
29  W.  Va.  480,  2  S.  E.  335;  Robinson 
V.  Sherman,  2  Gratt.  178;  Enders  v, 
Brune,  4  Rand.  438,  447;  Douglass  v. 
Fagg,  8  Leigh  588;  Dent  v.  Wait,  9  W. 
Va.  41,  46;  Rosenbaum  v.  Goodman,  78 
Va.  121;  Gatewood  v.  Gatewood,  75  Va. 
407;   Pace  v.    Pace,  95   Va.   792,  30   S. 

E.  361,  54  L.  R.  A.  459;  Sands  v.  Dur- 
ham, 99  Va.  263,  38  S.  E.  145,  54  L.  R. 
A.  614,  86  Am.  St.  Rep.  884;  Hudson 
V.  Dismukes,  77  Va.  242.  See  also, 
Schilb  V,  Moon,  50  W.  Va.  47,  40  S. 
E.    329. 

As  a  Legal  Right.— This  right  of 
subrogation,  though  originally  a  doc- 
trine of  equity,  has  become  recognized 
as  a  legal  right.  McClaskey  v.  O'Brien, 
16  W.  Va.  791,  850. 

Not  Dependent  on  Statute. — It  was 
said  by  Holt,  J.,  in  Hawker  v.  Moore, 
40  W.  Va.  49,  20  S.  E.  848,  that,  "This 
doctrine  of  subrogation  has  been  freely 
applied  in  this  state,  and  to  its  full  ex- 
tent, upon  the  general  principles  of  eq- 
uity, without  the  aid  of  any  statute;  and 
having  taken  this  correct  view  in  the 
beginning,  there  has  so  far  never  been 
any  need  of  any  statute  to  correct  any 
misstep  in  improper  restraint  of  its  ap- 
plication upon  the  supposition  that  a 
debt  once  paid  must  thereafter  be  con- 
sidered nonexistent  under  all  circum- 
stances, and  to  all  intents  and  for  all 


purposes."     See  also,  Dent  v.  Wait,  9 
W.  Va.  41. 

Not  of  a  Contractual  Nature.— It 
seems  to  be  well  settled  that  the  doc- 
trine of  subrogation  is  the  offspring  of 
natural  justice  and  is  not  founded  on 
contract,  express  or  implied,  but  upon 
considerations  of  intrinsic  justice  and 
benevolence.  Douglass  v.  Fagg,  8 
Leigh  588;  Dent  v.  Wait,  9  W.  Va.  41, 
46;  Lee  v.  Swepson,  76  Va,  173;  Fidel- 
ity Ins.,  etc.,  Co.  v.  Shenandoah  Val.  R. 
Co.,  86  Va.  1,  9  S.  E.  759;  McNeil  v.  Mil- 
ler, 29  W.  Va.  480,  2  S.  E.  335;  Clevin- 
ger  V.  Miller,  27  Gratt.  740;  Hudson  v. 
Dismukes,  77  Va.  242;  Rosenbaum  v. 
Goodman,  78  Va.  121;  Enders  v. 
Brune,  4  Rand.  438;  Miller  v.  Holland, 
84  Va.  652,  5  S.  E.  701;  Simmons  v, 
Lyles,  32  Gratt.  752,  763;  Gatewood  v. 
Gatewood,  75  Va.  407;  Burton  v.  Mill, 
78  Va.  468;  Bankers'  Loan,  etc.,  Co.  v. 
Hornish,  94  Va.  608,  27  S.  E.  469. 

The  doctrine  of  subrogation,  being 
the  creature  of  courts  of  equity,  is  so 
administered  as  to  secure  essential  jus- 
tice, without  regard  to  form,  and  is  in- 
dependent of  any  contractual  relation 
between'  the  parties  to  be  affected  by  it. 
McNeil  V,  Miller,  29  W.  Va.  480,  2  S. 
E.  335. 

Conformity  to  Equitable  Principles. 
— And,  being  merely  the  creature  of 
courts  of  equity,  and  not  of  a  contrac- 
tual nature,  as  we  have  seen  above,  it 
will  be  administered  only  in  harmony 
with  its  fixed  rules,  in  furtherance  of 
justice,  and  in  such  a  way  as  to  secure 
essential  justice  without  regard  to 
form,  but  it  will  be  enforced  only  in 
those  cases  where  its  application  is 
just,  and  sanctioned  by  the  obligations 
of  good  faith  and  sound  policy.  Bates 
V.  Swiger,  40  W.  Va.  420,  21  S.  E;  874; 
McNeil  V.  Miller,  29  W.  Va.  480,  2  S. 
E.  335;  Clevinger  v.  Miller,  27  Gratt. 
740;  Lee  v,  Swepson,  76  Va.  173,  177. 
E.  EQUAL  AND  SUPERIOR 
RIGHTS  AND  EQUITIES  OF 
THIRD  PERSONS. 

As  subrogation  is  an  equity,  and  jus- 
tice is  its  object,  its  operation  is  always 
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controlled  by  equitable  principles. 
Hence  it  will  never  be  enforced  so  as 
to  prejudice,  impair  or  defeat  the  equal 
■or  superior  equities  and  rights  of  third 
persons,  or  in  any  way  interfere  with 
the  legal  rights  of  such  third  persons 
growing  out  of  an  express  contract,  it 
being  well  settled  that  where  both  par- 
ties have  an  equal  claim  to  the  consid- 
eration of  a  chancellor,  the  law  will  be 
suffered  to  take  its  course.  Exchange 
Bldg.,  etc.,  Co.  V.  Bayless,  91  Va,  134, 
21  S.  E.  279;  Fidelity  Ins.,  etc.,  Co.  v. 
Shenandoah  Val.  R.  Co.,  86  Va.  1,  9 
S.  E.  759;  Miller  v.  Holland,  84  Va. 
652,  5  S.  E.  701;  Rosenbaum  v.  Good- 
man, 78  Va.  121;  Hudson  v.  Dismukes, 
77  Va.  242;  Withers  v.  Carter,  4  Gratt. 
407;  Enders  v.  Brune,  4  Rand.  438;  Hul- 
ings  V.  Hulings  Lumber  Co.,  38  W.  Va. 
351,  18  S.  E.  620;  McClaskey  v.  O'Brien, 
16  W.  Va.  791;  Southern  Bldg.,  etc., 
Ass'n  V.  Page,  46  W.  Va.  302,  33  S.  E. 
336,  dissenting  opinion  of  English,  J.; 
Hawker  v,  Moore,  40  W.  Va.  49,  20 
S.  E.  848;  Marshall  v.  Hall,  61  W.  Va. 
569,  682,  42  S.  E.  641;  Kline  v.  Kline, 
103  Va.  263,  48  S.  E.  882. 

"The  right  of  subrogation,  broad  and 
comprehensive  as  it  is  admitted  to  be, 
has  its  limits,  and  is  by  no  means  a 
matter  of  course,  under  all  circum- 
stances, even  in  favor  of  sureties.  It 
is  a  creature  of  equity  and  is  never  en- 
forced to  the  injury  or  prejudice  of  the 
creditor,  whose  rights  and  remedies  are 
sought  to  be  used,  nor  against  the  su- 
perior equities  of  third  persons."  Sher- 
man V.  Shaver,  75  Va.  1.  See  also, 
opinion  of  Brannon,  J.,  in  Woods  v. 
Douglas,  46  W.  Va.  657,  33  S.  E.  771. 

A  surety  who  was  not  originally 
bound  for  the  debt,  but  who  comes  in 
during  the  prosecution  of  a  remedy 
against  the  principal  for  the  debt,  can 
not,  by  subrogation,  obtain  a  prefer- 
ence over  the  creditor  of  the  principal 
whose  debt  is  secured  by  a  lien  which 
attached  before  the  surety  becajme 
bound.  Exchange  Bldg.,  etc.,  Co.  v. 
Bayless,  91  Va.  134,  21  S.  E.  279. 

Negligence  in  Enforcing  Right.— The 


right  of  subrogation  will  be  denied  to 
one  who,  but  for  his  own  negligrence. 
would  not  have  been  compelled  to  re- 
sort thereto,  if  the  enforcement  of  such 
right  would  result  in  injury  to  others. 
Moore  v.  Hoicombe,  3  Leigh  597,  24 
Am.  Dec.  683. 

Superior  Rights  of  Creditor. — While 
a  surety  who  pays  a  debt  of  his  prin- 
cipal will  ordinarily  be  subrogated  to 
all  of  the  lien  rights  of  the  creditors 
when  the  latter  no  longer  has  occasion 
to  hold  them  for  his  own  protection, 
equity  will  never  displace  the  creditor 
to  his  prejudice  merely  to  give  the 
surety  a  better  footing.  Grubbs  v,  Wy- 
sors,  32  Gratt.  127. 

The  surety  who  was  not  originally 
bound,  but  who  comes  in  during  the 
prosecution  of  a  remedy  against  the 
principal  for  the  debt  can  not,  by  sub- 
rogation, obtain  a  preference  over  the 
creditor  of  the  principal  whose  debt  is 
secured  by  the  lien  which  attached  be- 
fore the  surety  became  bound.  Ex- 
change Bldg.,  etc.,  Co.  V.  Bayless,  91 
Va.  134,  21  S.  E.  279. 

Superior  Right  of  Creditor  under 
Trust  Deed. — But  where  a  debt  is  se- 
cured by  a  deed  of  trust,  and  the  debtor 
afterwards  gives  a  negotiable  note,  with 
accommodation  endorsers,  as  additional 
security  for  a  part  of  the  debt,  and  the 
endorsers  pay  the  note,  they  can  not 
be  subrogated  to  the  rights  of  the  cred- 
itor to  his  detriment  in  the  collection 
of  the  residue  of  his  debt.  Subroga-. 
tion  is  never  enforced  when  it  would 
be  a  breach  of  trust  to  do  so.  Ex- 
change Bldg.,  etc.,  Co.  V,  Bayless,  91 
Va.  134,  21  S.  E.  279. 

Partnership  Creditors. — But  where  a 
partner  grants  his  individual  property 
in  trust  to  secure  a  debt  of  his  firm  to 
a  bank,  and  subsequently  the  firm 
grants  its  assets  to  secure  its  debts, 
including  the  preferred  bank  debt, 
which  firm  assets  are  applied  to  satisfy 
the  bank  debt,  the  firm  creditors  are 
not  entitled  to  be  substituted  to  the 
lien  of  the  bank  on  the  individual  prop- 
erty of  the  partner  granted  to  secure 
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the  bank  debt,  to  the  prejudice  of  the 
individual  creditors.  Rixey  v.  Pearrc, 
89  Va.  113,  15  S.  E.  498. 

F.  MAXIMS. 

Fraud  in  Purchaser.— One  guilty  of 
fraud  in  the  transaction  on  which  he 
asks  subrogation,  can  not  have  subro- 
gation as  one  who  asks  it  must  come 
before  the  court  with  clean  hands. 
Therefore,  a  second  purchaser,  who, 
with  notice  of  the  right  of  a  first  pur- 
chaser, pays  off  a  lien  on  the  l^nd,  can 
not  ask  to  be  substituted  to  it.  Bates 
V.  Swigcr,  40  W.  Va.  420,  21  S.  E.  874. 

IL  Particular  Parties  Entitled 
to  Subro^tion  Considered. 

A.  SURETIES. 
1.  In  GeneraL 

It  is  a  well-settled  and  familiar  doc- 
trine of  courts  of  chancery  that  the 
surety,  on  payment  of  the  debt  of  his 
principal,  will  be  subrogated,  for  in- 
demnity, to  all  the  rights,  remedies, 
securities  and  priorities  of  the  creditor 
against  the  principal  for  the  debt.  The 
right  springs  up  at  the  time  the  surety- 
ship is  contracted,  and  is  consummated 
when  the  surety  pays  the  debt.  Grubbs 
V,  Wysors,  32  Gratt.  127,  129;  Wayland 
V.  Tucker,  4  Gratt.  267,  268;  Dent  v. 
Wait,  9  W.  Va.  41;  Hill  v.  Manser,  11 
Gratt.  522;  Preston  v.  Preston,  4  Gratt. 
88;  Robinson  v.  Sherman,  2  Gratt.  178; 
Leake  v.  Ferguson,  2  Gratt.  419;  Ed- 
munds V,  Venable,'  1  Pat.  &  H.  121; 
McClung  V.  Beirne,  10  Leigh  394,  34 
Am.  Dec.  739;  Kent  v.  Matthews,  12 
Leigh  573;  Miller  v.  Pendleton,  4  Hen. 
&  M.  436;  Chrisman  v,  Harman,  29 
Gratt.  494,  26  Am.  Rep.  387;  Kendrick 
v  Forney,  22  Gratt.  748;  Highland  v. 
Highland,  5  W.  Va.  63;  Douglass  v, 
Fagg,  8  Leigh  f88;  Barksdale  v.  Fitz- 
gerald, 76  Va.  892;  Hanby  v,  Henritze, 
85  Va.  177,  7  S.  E.  204;  Morton  v,  Dil- 
lon, 90  Va.  592,  19  S.  E.  654;  Pace  v. 
Pace.  95  Va.  792,  30  S.  E.  361,  54  L. 
R.  A.  459;  Penn  v.  Ingles,  82  Va.  65; 
Rosenbaum  v.  Goodman,  78  Va.  121; 
Hauser  v.  King,  76  Va.  731;  Tompkins 


V.  Mitchell,  2  Rand.  428;  Stuart  v.  Lan- 
caster, 84  Va.  772,  6  S.  E.  139,  opinion 
of  Lewis,  P.;  Burton  v.  Mill,  78  Va. 
468. 

A  surety  who  has  paid  a  debt,  for 
which  he  is  bound  with  others,  is  en- 
titled to  be  subrogated  to  all  the  rights 
of  the  creditor  against  either  the  prin- 
cipal debtor  or  cosureties,  to  the  extent 
of  their  liability.    Hawker  v,  Moore,  40 
W.  Va,  49,  20  S.  E.  848;  McNeil  v.  Mil- 
ler, 29  W.  Va.  480,  2  S.  E.  335;  Newlon 
V.  Wade,  43  W.  Va.  283,  27  S.  E.  244. 
In    Tompkins    v.    Mitchell,    2    Rand. 
428,  it  is   said:     "It  is  a  settled  rule, 
that  a  surety  is  entitled  to  every  rem- 
edy which  the  creditor  has  against  the 
principal   debtor,  to  enforce  every  se- 
curity;  in    short,   to   stand    completely 
in  the  place  of  the  creditor.     Parsons 
V,   Briddock,  2  Vern.  608;  2  Ves.  622; 
2   Meriv.   437;   10  Ves.   412;  Wright  v, 
Morley,    11    Ves.    22;    14    Ves.    162;    1 
Johns.   Ch.   Rep.  412;   2  Johns.   554;   4 
Johns.  130;  Tinsley  v.  Anderson,  3  Call 
329;    Eppes   v.    Randolph,    2    Call    125; 
Hatcher  v.  Hatcher,  1  Rand.  53."     See 
also,     citing     Tompkins     v.     Mitchell, 
Eppes  V.  Randolph,  2  Call  125;  McMa- 
hon  V,  Fawcett,  2  Rand.  514,  533;  Watts 
V.  Kinney,  3-  Leigh  272,  293,  296;  Tcn- 
nent  v,  Pattons,  6  Leigh  196,  220;  Pow- 
ell  V.   White,    11    Leigh    309,   325,   and 
note  on  p.   332;    Hunters  v.  Waite,   3 
Gratt.   26,   54;    Coutts  v.   Greenhow,   2 
Munf.  363,  378;   Gholson  v.  Kendall,  4 
Leigh  612,   615. 

In  Gatewood  v.  Gatewood,  75  Va. 
407,  415,  it  was  declared  that  subroga- 
tion would  be  enforced  in  favor  of  sure- 
ties and  others  who  are  required  to  pay 
in  order  to  protect  their  own  interests. 
Rights  of  Surety  before  Pajrment. — 
But  a  surety,  before  payment  of  the 
debt,  has  a  right  to  resort  to  equity 
against  the  creditor  and  the  principal 
debtor,  to  compel  the  creditor  to  col- 
lect, and  the  principal  debtor  to  pay, 
the  debt,  out  of  any  fund  the  debtor 
has  subject  to  the  debt;  and  when  the 
surety  pays  it,  he  has  a  right  to  be  sub- 
rogated to  all  the  rights  and  securities 
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of  the  creditor.  Kent  v,  Matthews,  12 
Leigh  573. 

Foundation  of  Rule. — ^A  surety  who 
pays  the  debt  of  his  principal,  upon  the 
plainest  principles  of  natural  reason 
and  justice,  has  a  right  to  be  reim- 
bnrsed  by  him.  And  this  principle  is 
recognized  by  both  courts  of  law  and 
equity.  There  is  an  implied  contract  of 
indemnity  between  the  principal  and 
his  surety,  which  obliges  the  former  to 
reimburse  the  latter  who  has  paid  his 
debt;  and  the  courts  of  equity  will  sub- 
stitute him  to  fhe  remedies  and  secu- 
rities of  the  creditor  for  his  indemnity; 
and  this  not  upon  the  ground  of  con> 
tract,  but  upon  a  principle  of  natural 
equity  and  justice.  Kendrick  v.  For- 
ney, 22  Gratt.  748,  749. 

In  a  court  of  law  the  surety  in  a 
joint  bond  with  his  principal,  who  has 
paid  the  debt  of  the  principal  to  the 
creditor,  can  proceed  against  the  prin- 
cipal upon  the  implied  contract  of  in- 
demnity, to  be  reimbursed  the  amount 
he  has  paid.  He  can  proceed  against 
him  only  upon  the  implied  contract, 
and  not  as  assignee  of  the  bond;  for 
by  the  payment  of  the  bond  to  the 
creditor  it  is  extinguished.  Kendrick 
V.   Forney,  22   Gratt.   748,  -750. 

"This  equitable  practice  of  subroga- 
tion, which  is  a  creature  of  equity,  is 
applied  to  sureties,  as  we  have  seen, 
not  upon  the  ground  of  contract;  for 
where  I  become  the  surety  of  another 
by  jointly  with  him  executing  a  bond 
to  his  creditor,  the  implied  assumption 
of  the  principal  debtor  to  reimburse 
me  if  I  pay  the  debt,  is  not  an  under- 
taking under  his  hand  and  seal.  It  is 
only  an  implied  assumption  on  his  part; 
and  the  surety  having  an  equity  to  be 
subrogated  to  the  rights  and  securities 
of  the  creditor,  as  for  instance  for  the 
benefit  of  the  mortgage,  when  the 
creditor  held  such  security,  or  to  be  re- 
garded as  a  specialty  creditor  of  the 
debtor,  is  placed  in  the  shoes  of  the 
creditor,  when  he  has  made  payment 
after  the  death  of  the  principal  debtor, 
is   not   upon   the   ground   of   contract. 


because  there  was  no  contract  by  mort- 
gage, or  by  bond  between  the  principal 
debtor  and  the  surety.  But  it  is  upon 
the  ground  that  the  surety  having  be- 
come bound  to  the  creditor  upon  an 
implied  contract  of  indemnity  with  his 
debtor,  has,  in  the  place  of  the  debtor, 
satisfied  the  claim  of  the  creditor,  done 
what  the  debtor  ought  to  have  done; 
upon  principles  of  natural  justice  and 
equity  he  should  be  entitled  to  the  ben- 
efit of  the  creditor's  securities  for  his 
indemnity.  But  only  for  his  indemnity. 
He  has  no  equity  to  be  subrogated  to 
the  rights  and  securities  of  the  creditor 
against  the  debtor  for  what  he  has  not 
paid  for  him;  but  only  for  what  he 
has  paid  for  him."  Kendrick  v.  For- 
ney, 22  Gratt.  748,  751. 

8.  Certain  Prerequisites  Considered. 

a.  Debt  Must  Be  One  for  Which  Prin- 

cipal Is  Bound. 
Payment  of  Debt  Barred  by  Limita. 
tion. — A  surety  who  pays  the  debt  of 
his  principal  after  it  is  barred  by  the 
statute  will  have  no  right  of  subroga- 
tion against  the  principal.  If  the  debt 
has  been  reduced  to  judgment,  pay- 
ment can  not  be  said  to  be  voluntary 
as  long  as  the  judgment  can  be  en- 
forced in  any  way  by  scire  facias,  ac- 
tion of  debt  or  otherwise.  Randolph  v. 
Randolph,  3  Rand.  490. 

b.  Debt  Must  Be  Lien  on  LandL 

The  statement  is  made  in  the  sylla- 
bus to  a  late  West  Virginia  case  that 
to  warrant  subrogation  in  favor  of  one 
paying  a  debt  as  surety  or  otherwise, 
the  debt  paid  must  have  been  a  lien 
on  the  land.  Harris  v,  Elliott,  45  W. 
Va.   245,  32   S.   E.   176. 

c.  Existence  of   Relation  of   Principal 

and  Surety. 
In  Virginia. — It  is  not  needful  in  or- 
der that  this  equity  may  prevail,  that 
the  relation  between  the  parties  should 
be  that  of  principal  and  surety  in  the 
same  bond.  It  is  enough  if  he  who 
pays  the  money  pays  a  debt  for  which 
he  is  bound,  and  which  is  the  proper 
debt  of  the  other  party.    The  doctrine 
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of  substitution  has  nothing  of  form  or 
technicality  about  it.  It  is  the  creat- 
ure of  equity,  and  real  essential  jus- 
tice is  its  object,  so  that  the  doctrine 
is  applicable  wherever  the  substance  of 
the  relation  of  principal  and  surety  ex- 
ists without  regard  to  the  mere  form.* 
Rosenbaum  v.  Goodman,  78  Va.  121, 
126. 

It  is  not  essential  that  the  party  in- 
voking the  remedy  should  technically 
occupy  the  position  or  relation  of 
surety  for  the  debt.  It  is  enough  that 
he  is  required  to  pay  for  his  own  pro- 
tection and  indemnity,  or  to  relieve  his 
estate  of  a  subsisting  lien  or  incum- 
brance accruing  by  operation  of  law, 
or  created  by  act  of  the  party  in  whose 
behalf  the  payment  is  made.  Simmons 
V,   Lyles,  32   Gratt.  752,  763. 

The  judgment  recovered  against  the 
high  sheriff  is  by  a  creditor  of  the 
county  for  money  lent;  the  deputy  sus- 
tains no  such  relation  to  the  creditor 
as  will  entitle  him  to  be  substituted  to 
the  rights  of  the  creditor  against  the 
justices  of  the  county,  to  enforce  the 
payment  of  so  much  of  the  debt  as 
they  have  not  levied  for.  "Substitu- 
tion is  a  remedy  aflForded  by  courts  of 
equity  to  the  surety,  upon  paying  the 
debt  of  his  principal.  Complainant 
was  not  a  surety  for  the  county  of 
Lee.  He  held  in  his  hands  funds  be- 
longing to  the  county,  for  which  his 
principal  was  held  liable;  and  the  lat- 
ter, to  the  extent  of  that  liability,  had 
the  right  to  resort  to  complainant  for 
indemnity."  Lee  County  Justices  v. 
Fulkerson.   21    Gratt.   182,   193. 

Supplemental  Surety. — M.  sells  land 
to  F.  who  gives  two  bonds  for  the  pur- 
chase money.  D.  for  whose  benefit  the 
purchase  is  made,  pays  off  the  first 
bond  and  part  of  the  second.  The  bal- 
ance he  delivers  to  F.  to  be  paid  to 
M.  but  it  is  not  paid  over,  and  suit  is 
brought  for  the  same  on  the  second 
bond  against  F.  Judgment  being  ren- 
dered, F.  gives  a  forthcoming  bond  with 
security,  which  is  forfeited,  and  after- 
wards obtains  an  injunction,  upon  giv- 


ing bond  with  surety  to  pay  the  amount 
of  the  judgment  in  case  the  injunction 
shall  be  dissolved.  The  injunction  is 
afterwards  dissolved,  and  judgment  ren- 
dered against  the  surety  in  the  injunc- 
tion bond,  which  he  satisfies.  Then  the 
surety  claims  that  for  this  money  paid 
by  him  in  satisfaction  of  the  vendor's 
claim,  the  vendor  has  a  lien  upon  the 
land,  and  files  a  bill  to  be  substituted 
in  the  place  of  the  vendor,  and  have 
the  benefit  of  the  lien.  Held,  the  claim 
to  substitution  can  not  be  sustained, 
and  the  bill  must  therefore  be  dis- 
missed. Douglass  V.  Fagg,  8  Leigh 
588. 

In  West  Virginia.— The  right  of  sub- 
stitution  does  not  arise  from  any  sup- 
posed contract  between  the  principal 
debtor  and  his  sureties;  and  one  is  en- 
titled to  avail  himself  of  this  right,  who 
is  compelled  to  pay  a  debt  for  which 
he  is  not  primarily  responsible,  though 
he  may  not  stand  in  relation  to  the 
principal  debtor  strictly  as  a  security; 
as  when  he  guarantees  a  debt,  for  which 
he  is  not  bound,  at  the  instance  of  the 
creditor  and  not  the  debtor,  and  though 
this  guarantee  was  made  without  the 
knowledge  or  consent  of  the  debtor. 
Neely  V,  Jones,  16  W.  Va.  625,  640. 

C.  executes  to  W.,  appellant's  intes- 
tate, a  negotiable  promissory  note  foi 
a  debt  due  from  him  to  W.,  which  note 
is  endorsed  by  W.  to  the  Second  Na- 
tional Bank  of  Parkersburg  for  value. 
When  the  note  fell  due  it  is  protested 
for  nonpayment  and  notice  given  to 
endorser  W.  Judgment  is  had  against 
maker  and  endorser.  W.  dies  before 
execution  issues.  Execution  issues 
against  the  maker,  who  with  D.  as  hia 
security,  executes  a  forthcoming  un- 
dertaking to  the  creditor  to  an  amount 
equal  to  the  debt.  The  same  is  per- 
fected, execution  awarded  thereon,  and 
D.  compelled  to  pay  the  debt.  In  a 
suit  by  D.  to  charge  W.'s  estate,  held, 
that  as  C.  was  the  principal  debtor,  D. 
can  not  charge  the  estate  of  W.,  under 
the  equitable  doctrine  of  subrogation. 
Dent  V,  Wait,  9  W.  Va.  41. 
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d.    Necessity  for  Fayment  of  Debt. 

In  General.— The  doctrine  is  well 
settled  that  before  a  surety  is  entitled 
to  be  subrogated  to  the  rights  of  the 
creditors  against  the  principal  debtor, 
he  must  have  actually  paid  or  satisfied 
the  debt.  Combs  v.  Candler,  95  Va. 
7,  27  S.  E.  815;  Gatewood  v.  Gatewood, 
75  Va.  407;  Tarr  v.  Ravenscroft,  12 
Gratt.  642;  Neal  v,  Buffington,  42  W. 
Va.  327,  26  S.  E.  172;  Armstrong  v. 
Poole,  30  W.  Va.  666,  5  S.  E.  257. 

Subrogation  presupposes  an  actual 
payment  and  satisfaction  of  the  debt 
secured  by  the  mortgage.  Gatewood 
V.  Gatewood,  75  Va.  407. 

Thus,  a  surety  can  not  be  subro- 
gated to  the  benefit  of  a  trust  deed 
executed  to  secure  the  debt,  until  he 
pays  the  same,  and  then  he  is  only 
entitled  to  such  security  as  the  creditor 
has.  Barton  v.  Brent,  87  Va.  385,  13 
S.  E.  29. 

Taxes. — Goods  are  on  leased  prem- 
ises, liable  to  rent.  Tbey  are  levied 
upon  for  taxes  against  the  lessor,  and 
sold  therefor  on  the  premises  without 
removal,  the  lessee  becoming  the  pur- 
chaser, and,  he  not  paying  the  purchase 
money,  two  parties  assume  payment  of 
it;  and  shortly  after,  while  the  property 
remains  on  the  leased  premises,  the 
lessee  executes  to  these  two  parties  a 
deed  of  trust  conveying  such  property 
to  indemnify  them  against  loss  in  case 
they  should  pay;  the  sheriff  who  sold 
the  property  still  retaining  posses- 
sion after  the  execution  of  such 
deed  of  trust  until  actual  payment 
to  him,  which  payment  is  made 
by  the  parties  who  assumed  it. 
After  such  payment  the  trustee  takes 
possession  of  the  property,  and  a  dis- 
tress for  rent  is  made  on  the  property 
within  thirty  days  after  its  removal 
from  the  premises.  Held,  the  distress 
for  rent  has  preference  over  the  deed 
of  trust.  "They  did  not  get  the  benefit 
of  the  taxes  by  subrogation  or  other- 
wise. They  paid  no  taxes,  though  so 
called,  for  the  lessee  did  not  owe  them; 
but  they  were  against  his  lessor,  Josiah 


W.  Lynch.  They  simply  paid  a  debt 
which  Peter  L.  Lynch,  the  lessee,  owed 
the  sheriff  for  purchase  money  for  the 
property,  which,  with  other  debts  of 
his,  they  assumed  to  pay.  Therefore 
I  think  this  deed  of  trust  is  not  a  para- 
mount right  to  the  rent,  but  subordi- 
nate thereto."  Bartlett  v.  Loundes,  34 
W.  Va.  493,  12  S.  E.  762,  764. 

Partial  Payments. — "If  the  principal 
debtor  has  himself  paid  part  of  the  debt 
and  the  surety  the  residue,  when  once 
the  creditor  is  fully  satisfied,  the  same 
principle  of  equity  which  substitutes 
the  surety  who  has  paid  the  whole  debt 
to  the  place  of  the  creditor  will  equally 
extend  and  apply  to  the  surety  paying 
a  part  thereof,  to  the  extent  of  his 
payment  lb.,  §  128,  and  cases  cited 
A  partial  payment  is  sufficient  to  es- 
tablish the  surety's  right  against  the 
principal  debtor.  It  is  only  the  cred- 
itor who  can  insist  that  the  debt  shall 
be  paid  in  full.  Gedye  v.  Matson,  25 
Beav.  310.  And  when  the  debt  has 
been  fully  paid  the  right  of  the  surety 
is  established  to  the  extent  of  the  pay- 
ment made  by  him."  Morton  v.  Dil- 
lon, 90  Va.  592,  595,  19  S.   E.  654. 

A  surety  can  not  have  subrogation 
until  he  has  actually  paid  the  debt  in 
full;  but,  on  part  payment,  even  w^ith- 
out  that,  he  may,  when  the  debt  is 
due,  sue  in  equity  both  the  creditor 
and  principal  debtor,  to  compel  such 
debtor  to  pay  the  debt  out  of  his  own 
property  in  exoneration  of  the  surety, 
and  may  have  enforced  for  his  relief 
any  liens  which  the  creditor  has  on  the 
estate  of  his  principal.  If  the  surety 
has  paid  pftrt,  he  may  in  such  suit  have 
subrogation  to  the  creditor's  liens  after 
satisfaction  out  of  the  debtor's  prop- 
erty of  the  balance  due  to  the  creditor. 
Neal  V.  Buffington,  42  W.  Va.  327,  26 
S.  E.  172. 

A  surety  can  not  have  a  decree  in 
his  favor  for  the  money,  or  compel  the 
creditor  to  assign  or  cede  or  in  any 
way  detract  from  his  securities  until 
full  payment.  Till  then  he  can  not 
prejudice  the  creditor.     But,  when  he 
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pays  part,  he  is  substituted  to  the 
creditor's  lien  to  that  extent,  subject 
to  the  creditor's  priority  for  the  bal 
ance.  But,  before  paying  anything,  he 
has  rights.  On  the  principle  of  quia 
timet,  he  can  sue  to  compel  the  prin- 
cipal to  pay  the  debt  to  his  relief. 
Neal  V.  Buffington,  42  W.  Va.  327,  26 
S.  E.  172,  173. 

Medium  of  Payment. — See  the  title 
PAYMENT,  vol.  11,  p.  22. 

The  doctrine  is  well  settled  that  be- 
fore a  surety  is  entitled  to  be  subro- 
gated to  the  rights  of  the  creditor 
against  the  principal  debtor  he  must 
have  actually  paid  or  satisfied  the  debt, 
but  it  is  not  necessary  that  he  should 
have  paid  it  in  money;  for  if  the  cred- 
itor receives  either  property,  negotiable 
paper,  or  other  securities  from  him  in 
full  satisfaction  of  the  demand,  it  is 
generally  sufficient  to  entitle  him  to  be 
subrogated  to  the  rights  of  the  cred- 
itors against  the  party  for  whom  he 
has  thus  made  payment.  Combs  v, 
Candler,  95  Va.  7,  27  S.  E.  815,  citing 
Brandt  Sur.,  §§  249,  250/261;  Sheld. 
Subr.,  §§  127,  129;  Gatewood  v.  Gate- 
wood,  75  Va.  407;  Tarr  v,  Ravenscroft, 
12   Gratt.   642. 

Bonds  as  Pajmient  of  Debts. — It  was 
held,  in  Combs  v.  Candler,  95  Va.  7, 
27  S.  E.  815,  that  where  vendees  failed 
to  prove,  as  alleged,  that  the  lien  cred- 
itors of  their  vendor  had  accepted  their 
bonds  in  payment  of  the  debts  against 
the  vendor,  which  bond  were  executed 
to  the  commissioner  of  the  court  for 
the  purchase  price  of  lands  at  a  judicial 
sale,  they  had  no  right  of  subrogation. 

8.    Where  Principal's  Name  Docs  Not 
Appear  in  Obligation. 

A  principal  for  whom  another,  at  his 
request,  undertakes  as  security,  al- 
though such  principal's  name  does  not 
appear  in  the  obligation  given  by  the 
surety,  is  as  much  bound  to  indemnify 
such  surety  for  what  he  pays  on  the 
obligation  as  if  his  name  appeared  in 
it  as  principal,  and  the  surety  in  such 
case  as  entitled  by  subrogation  to  en-  | 


force  for  h^'s  exoneration  or  indemnity 
all  the  rights,  remedies,  and  securities 
of  the  creditor  against  the  principal 
debtor.  Enders  v.  Brune,  4  Rand.  438; 
Harnsberger  v,  Yancey,  33  Gratt.  527, 
539. 

4.   Principal  and  Surety  Bound  by  Dif- 
ferent Instruments. 

The  doctrine  of  subrogation  is  not 
founded  on  contract,  but  is  the  result 
of  general  principles  of  justice  and 
equity,  on  the  ground  of  equality  of 
burden  and  benefit;  and  hence  it  is  im- 
material that  the  sureties  are  bound  by 
diflFerent  instruments,  and  without  the 
knowledge  of  one  another,  provided 
they  are  bound  for  the  same  principal 
and  by  the  same  engagement.  Rosen- 
baum  V.  Goodman,  78  Va.  121,  127; 
Harrison  v.  Lane,  5  Leigh  414;  Stout 
V.  Vause,.  1  Rob.  169. 

Equity  does  not  regard  form  but 
substance,  and  therefore  it  does  not 
require  that  a  surety  shall  be  bound  in 
the  same  bond  with  his  principal,  in 
order  to  make  the  doctrine  of  substi- 
tution operate,  but  merely  that  having 
bound  himself  for  the  debt  of  the  prin- 
cipal debtor,  he  should  have  paid  it. 
Enders  v,  Brune,  4  Rand.  438. 

6.    Extent   of   Surety's  Rights  against 

Principal. 
a.    In  GeneraL 

The  surety,  however,  will  not  be  en- 
titled to  any  greater  rights  than  the 
creditor  has  to  whose  place  he  is  sub- 
stituted. Barton  v.  Brent,  87  Va.  385, 
13  S.  E.  29;  Hopewell  v.  Cumberland 
Bank,  10  Leigh  206;  Stephenson  v, 
Taverners,  9  Gratt.  398. 

"So  that  upon  the  principal  of  sub- 
rogation, as  upon  the  implied  contract 
of  indemnity,  the  surety  is  not  entitled 
to  recover  from  the  principal  a  greater 
amount  than  he  has  paid  for  him.  He 
has  an  equity  to  be  subrogated  only 
for  his  indemnity  in  cases  where  the 
doctrine  of  subrogation  will  apply." 
Kendrick  v.  Forney,  22  Gratt.  748,  752. 

"The  repeated  adjudications  by  the 
highest    courts,    both    at    law    and    in 
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equity,  have  established  a  principle, 
recognized  by  sta.ndard  text  writers,  as 
founded  upon  reason  and  justice,  that 
a  surety  who,  without  fault  of  his  own, 
pays  the  debt  of  his  principal,  has  a 
right  to  reimbursement  by  the  princi- 
pal. But  the  surety  is  not  entitled  to 
recover  from  the  principal  a  greater 
amount  than  he  has  paid  for  him,  be- 
cause it  is  his  duty  to  make  the  best 
terms  he  can  for  him;  and  it  would  be 
in  violation  of  reason  and  justice  to 
permit  him  to  speculate  upon  the  debt 
of  his  principal.  Although  the  surety, 
in  paying  the  debt,  acts  ex  necessitate, 
he,  nevertheless,  acts  in  behalf  of  his 
principal,  for  whom  he  became  liable, 
and  upon  the  like  principle  of  agency 
in  settling  the  debt,  he  can  not  demand 
more  than  he  has  paid,  with  interest 
from  the  time  of  payment  and  neces- 
sary costs."  Butler  v.  Butler,  8  W. 
Va.  674,  675. 

b.     Where    Surety    Compromises    the 
Debt. 

It  is  well  settled  that  the  contract 
between  the  principal  and  surety  is  for 
indemnity  only,  and  therefore  if  the 
surety  discharges  an  obligation  for  a 
less  sum  than  its  full  amount,  he  can 
only  claim  against  the  principal  the 
sum  so  paid.  Southall  v.  Parish,  85 
Va.  403,  7  S.  E.  534;  Scott  v.  Scott,  83 
Va.  251,  2  S.  E.  431;  Blow  v.  Maynard, 
2  Leigh  29;  Kendrick  v.  Forney,  22 
Gratt.  748;  Matthews  v.  Hall,  21  W. 
Va.  510;  Tarr  v.  Ravenscroft,  12  Gratt. 
642. 

"Where  a  surety  gets  rid  of  and  dis- 
charges an  obligation  at  a  less  sum 
than  its  full  amount,  he  can  not,  as 
against  his  principal,  make  himself  a 
creditor  for  the  whole  amount;  but  can 
only  claim  as  against  his  principal  what 
he  has  actually  paid  in  discharge.  The 
same  doctrine  is  asserted  by  eminent 
text  writers  and  in  various  decisions, 
both  in  England  and  America;  1  Stor. 
Eq.  Jur.,  §  499b.,  and  499c.;  Pittman 
on  Principal  and  Surety,  Law  Libr., 
vol  40,  top  p.  98,  marg.  134,  and  cases 


C'ted.  And  it  is  expressly  held  by  this 
court  in  Blow  v.  Maynard,  2  Leigh  29.'* 
Kendrick  v.  Forney,  22  Gratt.  748,  753. 
Surety  for  Guardian  Compromises 
with  Ward. — In  Blow  v.  Maynard,  2 
Leigh  29,  it  was  held,  that  where  a 
surety  for  a  guardian  compromised 
with  a  ward  for  a  less  sum  than  was 
actually  due  on  the  settlement  of  the 
guardian's  account,  he  could  only  de- 
mand indemnity  from  the  guardian's 
estate,  in  equity,  for  the  money  actu- 
ally paid  to  the  ward  in  satisfaction 
of  her  claim,  notwithstanding  the  ward 
assigned  him  all  her  claims  upon  the 
guardian's  estate. 

c.  Where  Surety  Discharges  Debt  in 

Depreciated  Currency. 

"If  the  surety  pays  the  debt  of  his 
principal  in  depreciated  currency,  or 
depreciated  notes  of  banks  or  other 
institution,  the  general  rule  is,  that  he 
can  recover  only  the  value  thereof  at 
the  time  he  paid  the  debt  for  his  prin- 
cipal; and  the  criterion  is  the  market 
value."  Butler  v,  Butler,  8  W.  Va.  674; 
Feamster  v.'  Withrow,  9  W.  Va.  296; 
Kendrick  v.  Forney,  22  Gratt.  748.  See 
also,  in  accord,  Feamster  v.  Withrow, 
12  W.  Va.  611,  655;  and  Matthews  v. 
Hall,  21  W.  Va.  510,  514,  both  citing 
Kendrick  v.  Forney,  22  Gratt  748.  as 
authority  for  the  proposition  above 
set  out. 

In  March,  1862,  K.  sold  personal 
property  at  auction,  on  nine  months' 
credit,  amounting  to  about  $2,000.  F. 
purchased  some  of  it,  and  gave  his  bond 
for  $501.57,  with  R.  as  his  surety.  On 
the  tenth  of  April,  1863,  K.  sold  all  the 
bonds  to  R.,  including  that  of  F.,  for 
confederate  money.  After  the  bond  of 
F.  fell  due,  he  tendered  payment  in 
this  money.  Held,  R.  can  only  recover 
of  F.  the  value  of  the  confederate 
money  he  paid  K.  for  the  bond,  with 
interest  from  the  date  of  the  purchase. 
Kendrick  v,   Forney,  22  Gratt.  748. 

d.  Interest  and  Costs. 

A  surety  is  not  entitled  to  recover 
from   his    principal    a   greater    amount 
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than  he  has  paid  for  him,  but  he  is 

entitled  to  interest  on  that  amount  from 

the    date    of   payment,    and    necessary 

costs.    Feamster  v,  Withrow,  9  W.  Va. 

296,  citing  Butler  v.  Butler,  8  W.  Va. 

674. 

6.   Right  of  Surety  to  Securities  Held 

by  Creditor, 
a.  In  GeneraL 

A  surety  paying  the  debt  of  his  prin- 
cipal is  entitled  to  be  substituted  to  all 
the  liens,  securities,  rights  and  reme- 
dies of  the  creditor  against  such  prin- 
cipal debtor,  subsisting,  at  the  time  he 
became  bound  for  the  debt.  Story's 
Equity  Jurisprudence,  §  499;  Powell  v. 
White,  11  Leigh  309;  Robinson  v.  Sher- 
man, 2  Gratt.  178;  Conaway  v,  Odbert, 
2  W.  Va.  25,  36;  Hauser  v.  King,  76 
Va.  731;  Hevener  v.  Berry,  17  W.  Va. 
474. 

"The  familiar  doctrine  of  subroga- 
tion is,  that  where  one  has  been  com- 
pelled to  pay  a  debt  which  ought  to 
have  been  paid  by  another,  he  is  en- 
titled to  a  cession  of  all  the  remedies 
which  the  creditor  possessed  against 
that  other.  To  the  creditor,  both  may 
have  been  equally  liable;  but  if,  as  be- 
tween themselves,  there  is  a  superior 
obligation  resting  on  the  one  to  pay 
the  debt,  the  other,  after  paying  it, 
may  use  the  creditor's  security  to  ob- 
tain reimbursement.  *  *  *  The  doc- 
trine does  not  depend  upon  priority, 
nor  is  it  confined  to  cases  of  strict 
suretyship.  It  is  a  mode  which  equity 
adopts  to  compel  the  ultimate  discharge 
of  the  debt  by  him  who  in  good  con- 
science ought  to  pay  it,  and  to  relieve 
him  where  none  but  the  creditor  could 
ask  to  pay.  To  effect  this  the  latter  is 
allowed  to  take  the  place  of  the  cred- 
itor, and  make  use  of  all  the  creditors 
securities  as  if  they  were  his  own." 
Johnson  v.  Young,  20  W.  Va.  614,  662. 

The  surety  who  pays  the  debt  of  his 
principal  is  entitled  to  be  subrogated 
to  the  rights  of  the  creditor,  and  to 
all  collateral  securities  which  the  cred- 
itor has  obtained.  Rosenbaum  v.  Good- 
man, 78  Va.  121,  126. 


The  surety's  right  to  subrogation 
does  not  grow  out  of  the  contract  with 
the  creditor,  but  from  his  relation  with 
the  pnncipal  which  renders  it  incum- 
bent on  the  latter  to  exonerate  the 
j  surety.  Whenever  one  is  liable  in  per- 
son or  estate  to  a  charge  which  ought 
to  be  borne  primarily  by  another  per- 
son or  his  estate,  the  person  first  named 
will  have  the  equity  of  the  surety,  and 
be  entitled  to  the  securities  and  reme- 
dies of  a  creditor  as  a  means  of  carry- 
ing that  equity  into  effect.  Johnson  v. 
Young,  20  W.  Va.  614,  663. 

Necessity  for  Payment  by  Surety. — 
A  surety  can  not  be  subrogated  to  the 
benefit  of  a  trust  deed  executed  lo 
secure  the  debt,  until  he  pays  oflE  the 
same,  and  then  he  is  entitled  only  to 
such  securities  as  the  creditor  has. 
Barton  v.  Brent,  87  Va.  385,  13  S.  E. 
29;  Stephenson  v,  Taverners,  9  Gratt 
398;  Hopewell  v.  Cumberland  Bank,  10 
Leigh  206.  See  Hoffman  v.  Ryan,  21 
W.  Va.  415;  Meade  v,  Grigsby,  26 
Gratt.  612. 

Lien'  on  Principal's  Property  by  De- 
fective Mortgage.^ — Securities  who  have 
a  lien  on  the  property  of  their  princi- 
pal by  mortgage,  which  is  defective, 
it  being  proved  by  two  witnesses  only, 
may  stand  in  the  place  of  the  creditor, 
as  to  the  assets  of  the  principal.  Miller 
V.  Pendleton,  4  Hen.  &  M.  436. 

Limitations  on  Right — A  surety, 
claiming  to  be  subrogated  to  securities 
held  by  the  creditor,  is  bound  by  all 
equities  which  might  be  set  up  by  the 
debtor  against  such  creditor,  and  there- 
fore his  claim  would  be  subordinate  to 
a  prior  trust  deed,  where  his  creditor 
had  actual  notice  of  that  deed,  before 
the  deed,  to  which  he  claims  a  right 
to  be  subrogated,  was  executed.  Bar- 
ton V.  Brent,  87  Va.  385,  13  S.  E.  29, 
citing  Hopewell  v,  Cumberland  Pank, 
10  Leigh  206. 

To  allow  the  surety  on  paytnent  of 
the  installment  to  have  the  benefit  of 
the  security  provided  for  the  entire 
debt,  miq:ht,  in  effect,  require  the  cred- 
itor, instead  of  the  principal  debtor,  to 
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indemnify  the  surety.     Grubbs  v,  Wy- 
sors,  32  Gratt.  127. 

b.  Vendor's  Li«n. 

Where  a  surety  in  the  first  of  three 
notes  given  for  the  purchase  price  of 
land,  of  which  the  vendor  retains  the 
title,  pays  the  note,  he  will  be  subro- 
gated to  the  vendor's  lien  as  against 
the  principal  in  the  note,  but  he  will  be 
postponed  to  the  lien  of  the  vendor 
for  the  other  two  notes,  because  the 
rights  of  the  vendor  would  thereby  be 
impaired.  Grubbs  v,  Wysors,  32  Gratt. 
127.  See  Jones  v,  Byrne,  94  Va.  751,  27 
S.  E.  591. 

"The  position  that  a  surety  is  en- 
titled to  enforce  the  equitable  lien  of 
the  vendor,  rests  upon  the  doctrine  of 
substitution,  or  subrogation,  as  it  is 
called  in  the  civil  law,  by  which  the 
surety  becomes,  in  effect,  the  actual 
creditor,  and  this  doctrine  does  not  in- 
flict with  those  cases  which  say,  that 
the  lien  of  the  vendor  is  not  extended 
to  third  persons.  ♦  ♦  ♦  These  cases 
mean  only,  that  the  purchased  estate 
and  the  personal  estate,  will  not  be 
marshalled;  in  other  words,  that  the 
equitable  rule  which  says,  that  he  who 
has  two  securities  shall  not  so  use 
them,  as  to  defeat  him  who  has  but 
one,  does  not  extend  to  the  equitable 
lien."  Tompkins  v.  Mitchell,  2  Rand. 
•428. 

c.  Lien  of  Bank. 

See  the  title  BANKS  AND  BANK- 
ING,  vol.    2,    p.    287. 

"There  is  nothing  in  the  issuing  of 
certificates  of  shares  which  amounts  to 
a  waiver  or  an  abandonment  of  the 
lien  of  the  banker.  Moore  on  Banks 
and  Banking,  pp.  507,  508.  The  lien  is 
primarily  for  the  benefit  of  the  bank. 
But  if  the  principal  debtor  furnishes 
securities,  and  they  pay  the  amount  to 
the  bank,  they  will  then  be  subrogated 
to  all  the  rights  of  the  bank."  Peters- 
burg, etc.,  Ins.  Co.  v.  Lumsden,  75  Va. 
327,  340. 

d.  Forced  Sales  of  Personal  Property. 
A   bond   executed   under   the   act   of 


May  28,  1870,  entitled  "An  act  to  pre- 
vent the  sacrifice  of  personal  property 
at  forced  sales,"  session  acts,  1869-70, 
ch.  120,  p.  162,  is  a  lien  on  the  land 
of  the  obligors  who  are  alive,  from  the 
return  of  the  bond  to  the  clerk's  office; 
and  the  surety  in  the  bond  paying  it 
off,  is  entitled  to  be  substituted  to  the 
lien  of  the  bond  upon  the  land  of  the 
principal  obligor.  Barger  v.  Buckland, 
28  Gratt.  850. 

e.    Judgment  and  Execution  Liens. 
(1)    Lien  of  Judgment. 

In  GeneraL — It  has  been  held,  re- 
peatedly, that  a  surety  who  pays  the 
debt,  is  subrogated  to  the  benefit  of 
the  lien  of  the  original  judgment 
against  the  land  of  the  judgment 
debtor.  Hill  v.  Manser,  11  Gratt.  522, 
525;  Robinson  v.  Sherman,  2  Gratt.  178; 
Cooper  V.  Daugherty,  85  Va.  343,  7  S- 
E.  387;  Hoffman  v.  Shields,  4  W.  Va. 
490;  McClung  v.  Beirne,  10  Leigh  394; 
Buchanan  v.  Clark,  10  Gratt.  164,  173; 
Eppes  V.  Randolph,  2  Call  125;  Tinsley 
V.  Anderson,  3  Call  .329;  Powell  v. 
White,  11  Leigh  309,  332;  Ford  v. 
Thornton,  3  Leigh  695,  700;  Pace  v. 
Pace,  95  Va.  792,  800,  30  S.  E.  361; 
Johnson  v.  Young,  20  W.  Va.  614,  661; 
Bank  of  U.  S.  v.  Winston,  2  Fed.  Cas. 
743. 

Where  a  surety  is  compelled  to  pay 
a  judgment  against  her  principal,  she 
is  entitled  to  be  subrogated  to  the 
judgment.  Flood  v.  Hutter,  2  Va.  Dec. 
633. 

A  surety  who  pays  *  the  debt  for 
which  he  is  bound  as  surety,  is  entitled 
to  be  subrogated  to  a  judgment  or  de- 
cree against  his  principal,  to  have  the 
benefit  of  such  judgment  and  whatever 
lien  may  exist  under  it.  A  surety  who 
pays  a  debt  however  secured  is  entitled 
to  have  the  benefit  of  such  security. 
Rosenbaum  v.  Goodman,  78  Va.  121, 
126. 

Nature  and  Limitations  of  Right.— 
"There  is  no  doctrine  better  settled  in 
this  state,  than  that  where  a  security 
pays  a  judgment  for  another,  he  is  en- 
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titled  to  be  substituted  to  all  the  rights 
and  remedies  of  the  creditor  against 
the  principal  debtor,  subsisting  at  the 
time  he  became  so  bound  for  the  debt. 
Robinson  v.  Sherman,  2  Gratt.  178; 
Preston  v,  Preston,  4  Gratt.  88;  Hill  v, 
Manser,  11  Gratt.  522.  This  doctrine 
is  founded  upon  no  statute,  nor  does 
it  grow  out  of  any  contract,  but  it  is 
simply  the  custom  of  a  court  of  equity, 
founded  upon  principles  of  equity  and 
justice,  and  such  as  are  necessary  to  be 
enforced,  so  that  full  and  complete  jus- 
tice shall  be  done,  as  to  the  rights  of 
all  parties  in  interest.  One  of  the 
fundamental  principles  governing  the 
courts  in  enforcing  this  doctrine,  wh'ch 
will  be  found  to  pervade  all  the  cases 
on  the  subject,  is  that  the  court  will 
not  violate  any  legal  right,  by  increas- 
ing the  legal  liability  of  any  one  of  the 
parties  in  interest,  in  enforcing  its  de- 
crees. It  will  respect  and  be  governed 
by  the  legal  rights  existing  between 
the  parties  and  even  respect  the  supe- 
rior equities  existing."  Dent  v.  Wait, 
9  W.  Va.  41. 

Illustrative  Cases. — M.  and  J.  are 
bound  as  sureties  for  E.  who  conveys 
slaves  to  a  trustee  to  indemnify  them, 
and  to  secure  divers  other  debts;  and 
judgment  against  E.,  the  principal,  and 
M.  and  J.,  the  sureties,  and  judgments 
against  E.  for  all  other  debts  so  se- 
cured, are  recovered  at  the  same  time; 
after  which  the  trustee  appoints  J.,  one 
of  the  cestuis  que  trust,  his  agent  to 
carry  the  trust  slaves  to  a  south- 
western market,  and  E.,  the  mortgagor, 
accompanies  him,  carrying  out  three 
other  slaves;  J.  and  E.  co-operate  in 
selling  the  trust  slaves,  and  E.  sells 
the  other  three  slaves,  for  a  gross  sum 
of  12,325  dollars  for  both  parcels  of 
slaves,  and  bring  back  a  bill  of  ex- 
change for  2,000  dollars,  and  10,325  dol- 
lars in  money;  the  trustee  receives  the 
bill  of  exchange  from  E.  and  makes 
eflForts  to  get  it  cashed,  but,  the  ac- 
ceptors having  failed,  without  success, 
and  sends  it  to  an  attorney  for  collec- 
tion: of  the  10.325  dollars,  he.  with  the 


acquiescence  of  M.  and  J.  permits  E. 
to  retain  1,000  dollars,  and  receives 
9,325  dollars,  out  of  which,  with  the 
acquiescence  of  M.  and  J.,  he  pays  no 
dividend  to  them  or  to  the  creditor  to 
whom  they  are  sureties,  but  applies 
the  whole  to  the  other  debts  secured 
by  the  mortgage;  and  after  all  these 
transactions,  E.  by  deed  of  trust  con- 
veys his  land  to  indemnify  K.,  another 
surety  for  him,  and  the  trustee  sells 
the  land  under  this  deed,  and  K.  be- 
comes the  purcha'ser.  Held,  that  the 
judgment  against  E.  and  M.  and  J., 
his  sureties,  gave  the  judgment  creditor 
a  lien  on  E.'s  land,  prior  to  the  lien 
which  K.  acquired  by  his  subsequent 
mortgage,  and  M.  and  J.  are  entitled 
to  the  benefit  of  that  prior  lien;  that 
the  other  judgments  of  the  same  date 
against  E.  gave  those  judgment  creditors 
prior  liens  on  E.'s  land,  and  their  judg- 
ments being  satisfied  out  of  a  fund  in 
which  M.  and  J.  had  a  right  to  partici- 
pate, they  are  entitled,  by  subrogation 
to  the 'benefit  of  these  liens  also;  and 
as  these  liens  together  bound  the  whole 
of  E.'s  land,  therefore,  not  a  moiety 
only,  but  the  whole  of  the  proceeds  of 
the  land  sold  under  the  subsequent  deed 
of  trust  to  K.  is  liable  to  be  applied  to 
the  satisfaction  of  M.  and  J.'s  claim. 
Kent  V.   Matthews,  12   Leigh  573. 

Parties  to  Negotiable  Instruments. — 
A  subsequent  endorser  of  a  negotiable 
note  paying  a  judgment  on  it  against 
the  maker,  a  prior  endorser  and  him- 
self, which  is  a  lien  on  land  of  the 
prior  endorser,  may  sue  in  equity  to 
enforce  substitution  to  the  lien  of  the 
judgment  against  the  land  of  the  prior 
endorser,  without  first  getting  a  judg- 
ment at  law  against  the  prior  endorser 
for  the  money  paid  by  him.  Schilb  v. 
Moon,  50  W.  Va.  47,  40  S.  E.  329. 

A  subsequent  endorser  of  a  negotia- 
ble note  who  pays  a  judgment  on  it  in 
favor  of  the  holder  against  the  maker, 
a  prior  endorser  and  the  subsequent 
endorser,  the  maker  being  insolvent,  is 
entitled  in  equity  to  substitution  to 
the  lien  of  the  judgment  against  such 
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prior  endorser.  Schilb  v.  Moon,  60  W. 
Va.  47,  40   S.   E.  329. 

Preferences  and  Priorities.— More- 
over, a  surety  paying  a  judgment 
against  his  principal  and  himself  will 
be  substituted  to  the  lien  of  a  judgment 
upon  the  lands  in  the  hands  of  a  bona 
fide  purchaser.  Eidson-  v.  Huff,  29 
Gratt.  338. 

A  judgment  is  recovered  against  a 
principal  and  his  sureties;  the  judg- 
ment creditor  sues  out  no  elegit,  or 
other  execution,  within  the  year;  the 
sureties  discharge  the  judgment.  Held, 
the  sureties  have  a  right  to  be  subro- 
gated, in  equity,  to  the  benefit  of  the 
lien  of  the  creditor's  judgment  upon 
the  lands  of  the  principal,  in  prefer- 
ence to  a  foreign  attachment,  sued  out 
by  another  creditor  of  the  principal, 
after  the  judgment.  Watts  v,  Kinney, 
3  Leigh  272. 

Where  land  is  sold  by  a  special  com- 
missioner, who  takes  notes,  with  sure- 
ties, for  the  deferred  installments,  and 
the  purchaser  failing  to  pay  tHe  pur- 
chase money  notes,  or  any  of  them, 
the  special  commissioner  takes  judg- 
ment on  the  notes  against  the  purchaser 
and  his  sureties,  and  one  of  the  sureties 
against  whom  judgment  is  taken  pays 
off  the  judgment,  he  will  thereby  be 
entitled  to  be  subrogated  to  the  liens 
created  by  taking  the  judgments  and 
docketing  the  same,  not  only  against 
the  land  so  sold,  but  any  other  real 
estate  owned  by  the  purchaser,  situated 
in  the  county  in  which  such  judgment 
is  docketed.  And  the  right  of  subro- 
gation thus  acquired  will  entitle  such 
surety  so  paying  such  judgment  to 
priority  over  a  trust  lien  executed  and 
recorded  on  other  real  estate  situated 
in  the  county  after  such  judgment  was 
recovered  and  docketed,  should  it  be- 
come necessary  to  resort  to  it  for  satis- 
faction. Woods  V.  Douglas,  46  W.  Va. 
657,  33  S.  E.  771. 

Volunteers. — The  voluntary  payment 
of  a  debt  by  judgment,  constituting  a 
lien  on  land,  doe?  not  entitle  the  party 
paying  it,  to  be  substituted  to  the  lien 


of  the  judgment  creditor;  the  benefit 
of  the  doctrine  of  subrogation  being 
extended  by  courts  of  equity  only  to 
those  who  are  bound  by  law  to  pay 
debts  or  liens,  as  sureties  or  otherwise, 
or  are  compelled  to  pay  in  order  to 
protect  their  own  rights.  Janney  r. 
Stephen,  2  Pat.  &  H.  11,  cited  and  fol- 
lowed in  Feamster  v.  Wi throw,  12  W. 
Va.  611,  658.  And  in  Neely  v.  Jones, 
16  W.  Va.  625,  639,  citing  Janney  v. 
Stephens,  2  Pat  &  H.  11,  it  is  said, 
it  is  settled  by  the  authorities  that  it 
is  only  in  cases  where  the  person  pay- 
ing the  debt  stands  in  the  relation  of 
surety,  or  is  compelled  to  pay  in  order 
to  protect  his  own  interest  that  a  court 
of  equity  will  substitute  him  in  the 
place  of  the  creditor,  as  a  matter  of 
course,  without  any  agreement  to  that 
effect. 

Extinguishment  or  Discharge  of 
Lien. — Although  the  judgment  is  in 
fact  extinguished  by  payment,  yet  it  is 
kept  alive  in  contemplation  of  equity 
for  the  benefit  of  the  surety.  Bank 
United  States  v.  Winston,  executor,  2 
Brock  R.  254;  Enders  v.  Brune,  4 
Rand.  438;  Powell  v.  White,  11  Leigh 
309;  McClung  v,  Beirne,  10  Leigh  394; 
Robinson  v.  Sherman,  2  Gratt  178; 
Leake  v.  Ferguson,  2  Gratt.  419,  420; 
Watts  V,  Kinney,  3  Leigh  272;  John- 
son V.  Young,  20  W.  Va.  614,  661. 

At  different  terms  separate  judg- 
ments were  had  against  endorser  and 
maker.  On  the  judgment  against  en- 
dorser, a  judgment  was  obtained  in 
Illinois,  which  judgment  endorser  satis- 
fied. Held,  this  did  not  extinguish  the 
lien  of  the  judgment  against  the  maker, 
and  eo  instanti  endorser  paid  it,  he 
and  his  assignees  were  entitled  to  be 
subrogated  to  lien  of  that  judgment 
Bank  v.  Allen,  76  Va.  200. 

"No.  38  is  a  judgment  of  the  North- 
western Bank  of  Virginia  jointly 
against  E.  A.  Scott  as  maker  and  Abijah 
Thomas,  W.  A.  Jones  and  V.  S.  Mor- 
gan as  endorsers,  in  the  order  here 
named,  of  a  negotiable  note  discounted 
by  the  bank  for  the  accommodation,  it 
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would  seem,  of  the  maker  (Scott).  It 
is  reported  by  the  commissioner  as  for 
the  use  of  E.  G.  Gibbony,  executrix. 
It  is  contended,  that  this  judgment  has 
been  extinguished  by  payment,  and 
can  not,  therefore,  be  enforced.  The 
proof  is,  that  Morgan  (the  last  en- 
dorser) paid  the  judgment  to  the 
holder,  and  was  repaid  by  the  assignee 
in  bankruptcy  of  Jones  (the  next  en- 
dorser). Thus  the  assignee  became 
entitled  to  look  for  payment  to  Thomas 
(the  first  endorser),  who,  as  to  Jones, 
was  first  liable,  and  the  judgment  being 
joint,  on  payment  by  Jones'  assignee, 
it  did  not  in  equity  become  extinguished 
as  a  security,  but  he,  or  any  one  claim- 
ing under  him,  has  the  right  to  be  sub- 
stituted to  the  judgment  as  against 
Thomas.  Chrisman  v.  Harman,  29 
Gratt.  494,  498,  26  Am.  Rep.  387."  Rhea 
V.  Preston,  75  Va.  757,  773. 

(8)  Lien  of  Execution. 

But  in  Carr  v,  Glasscock,  3  Gratt. 
343,  it  was  held,  that  the  lien  of  an 
execution  which  is  not  enforced  by  sale, 
expires  with  the  authority  to  sell  under 
the  execution,  and,  therefore,  a  surety 
in  the  judgment  has  no  right  to  be  sub- 
rogated to  it. 

A  creditor  may  have  a  lien  by  exe- 
cution on  his  debtor's  personal  prop- 
erty, and  a  lien  by  judgment  on  his 
realty.  When  the  surety  pays  the  debt, 
the  lien  of  the  execution  is  gone,  but 
a  court  of  equity  keeps  alive  the  lien 
of  the  judgment  on  the  real  estate  for 
the  benefit  of  the  surety.  And  so  when 
the  taxes  are  paid  by  one  standing  in 
the  relation  of  surety,  the  remedy  at 
law  by  distress  is  gone,  but  the  lien 
would  still  be  preserved  in  the  equity 
forum,  upon  the  real  estate,  if  nec- 
essary, for  purposes  of  justice.  If  that 
court  can  not  give  to  the  party  all  the 
remedies  of  the  commonwealth,  it  is 
no  reason  it  should  not  afford  such  as 
are  appropriate  to  its  jurisdiction. 
Simmons  v.  Lyles,  32  Gratt.  752,  763. 

f.  Collateral  Security. 
In  General. — A  surety,  upon  paying 
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the  debt,  is  subrogated  to  the  rights  of 
the  creditor  in  any  collateral  security 
which  the  creditor  holds  for  the  pay- 
ment of  the  debt.  Morton  v,  Dillon, 
90  Va.  592,  19  S.  E.  654. 

In  Coffman  v.  Moore,  29  Gratt.  244, 
248,  it  is  said:  "It  is  also  held,  that  the 
surety,  as  against  his  principal,  is  en- 
titled to  all  the  securities  which  the 
latter  has  given  the  creditor  for  the 
purpose  of  reimbursing  him,  if  he  has 
paid  the  creditor,  and,  if  he  has  not» 
for  the  purpose  of  having  it  paid  for 
his  own  protection,  the  surety  has  a 
right  to  stand  in  the  shoes  of  the 
creditor  in  the  enforcement  of  such 
securities;  and  the  creditor,  as  to 
such  securities  in  his  hands  and  under 
h's  power,  is  considered  as  trustee  for 
the  surety,  and  if  he  is  unfaithful,  be 
not  only  fails  in  his  duty  as  trustee, 
but  violates  the  rights  of  the  sureties 
as  against  his  principal,  and  is  liable 
for  the  loss  which  the  surety  thereby 
sustains.  These  principles  are  firmly 
established  by  repeated  decisions  of 
this  court.  I  need  only  refer  to  the 
following  cases:  Ward  v.  Johnson,  6 
Munf.  6;  McKenney  v.  Waller,  1  Leigh 
434;  Alcock  v.  Hill,  4  Leigh  .622; 
Humphrey  v,  Hitt,  6  Gratt.  509,  523,  in 
which  Judge  Baldwin,  with  the  unani- 
mous concurrence  of  the  other  judges 
sitting,  gives  a  clear  and  forcible  ex- 
position of  the  doctrines  on  this  sub- 
ject. Then  follows  Harnsbarger  v. 
Kinney,  13  Gratt.  511,  and  the  recent 
cases  of  Shannon  v.  McMullin,  25 
Gratt.  211;  Harrison  v.  Price,  25  Gratt. 
553."  (Footnote  to  Ward  v.  Johnson, 
6  Munf.  6.) 

The  principal  in  a  bond,  to  indemnify 
his  sureties  therein,  assigns  a  claim  to 
a  trustee,  in  trust  that  he  shall  collect 
the  amount  and  apply  the  proceeds  to 
the  discharge  of  the  bond.  Before  this 
claim  is  collected,  suit  is  brought  upon 
the  bond,  and  the  sureties  contribute 
ratably  to  its  payment.  One  of  the 
sureties  obtains  a  decree  against  the 
principal  for  what  he  pays,  and  upon 
this  decree  sues  out  ca.  sa.  which  being 
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executed  on  the  principal,  he  enters 
into  a  bounds  bond  with  sureties,  and 
afterwards  breaks  the  condition, 
whereby  the  sureties  in  that  bond  be- 
come liable.  The  claim  assigned  to 
the  trustee  being  afterwards  collected 
by  him,  the  court  of  chancery  allows 
the  sureties  in  the  bounds  bond  to  par- 
ticipate in  this  trust  fund,  in  the  event 
of  their  having  made  payment.  Held, 
by  -the  court  of  appeals,  that  this  is 
erroneous;  that  the  surety  who  obtained 
the  security  of  the  bounds  bond,  was 
bound  to  proceed  thereon  against  the 
sureties  in  the  same,  and  could  only 
come  upon  the  trust  fund  for  any  de- 
ficiency in  his  recovery  from  them;  and 
that  the  sureties  in  the  bounds  bond 
could  have  no  right  to  resort  to  the 
trust  fund  for  their  reimbursement,  ex- 
cept to  the  extent  of  any  surplus  that 
might  remain  after  the  full  indemnifica- 
tion of  the  original  sureties.  Givens 
V,  Nelson,  10  Leigh  382. 

A.  owes  B.  a  debt  evidenced  by  a 
note  secured  by  a  lien  on  A.*s  real 
estate.  C.  executes  to  B.  a  note  of 
like  amount  as  collateral  security  for 
A.*s  debt.  If  C.  pays  the  note  exe- 
cuted by  him  as  collateral  security,  he 
is  entitled  to  be  substituted  to  the 
benefit  of  the  lien  on  A.'s  real  estate 
given  to  secure  the  original  debt.  This 
right  of  C.  to  such  substitution  will  not 
be  affected  by  the  assignment  by  B. 
to  D.  of  the  original  note  with  the 
knowledge  of  C;  nor  by  the  fact,  that 
D.  with  B.'s  consent  paid  to  the  origi- 
nal debtor  the  whole  of  the  considera- 
tion to  be  given  by  him  for  the  original 
note;  nor  by  the  fact,  that  C,  when  he 
signed  the  note  given  as  collateral  se- 
curity, was  ignorant  that  there  was 
any  lien  on  A.'s  real  estate  to  secure 
the  original  note.  Hevener  v.  Berry, 
17  W.  Va.  474. 

g.     Extinguishment,    Release    or    Dis- 
charge of  Security. 
(1)  In  General. 
Impairment  of  Right  by  Creditor. — 

The  surety  is  entitled  to  enforce  every 


remedy  and  every  security  the  creditor 
has  against  the  principal  debtor,  to 
stand  in  the  place  of  the  creditor,  and 
to  have  all  the  securities  of  the  latter 
transferred  to  him.  These  securities 
can  not  be  released  or  in  any  manner 
impaired  by  the  creditor  to  the  preju- 
dice of  the  surety.  The  rights  of  the 
latter  do  not  rest  upon  contract,  but 
upon  the  principles  of  natural  justice. 
So  far  is  this  doctrine  carried,  that  if 
the  surety  pays  the  bond  and  thereby 
utterly  extinguishes  the  debt,  a  court 
of  equity  will  nevertheless  keep  it  alive 
for  his  benefit,  in  order  to  substitute 
the  surety  to  all  the  rights  and  reme- 
dies of  the  creditor.  The  rule  of  mar- 
shaling assets  depends  upon  the  same 
principles.  If  a  bond  binding  the  heirs 
is  paid  out  of  the  personalty,  the  debt 
is  gone;  but  the  equity  courts  permit 
a  simple  contract  creditor  to  stand  in 
the  shoes  of  the  bond  creditor,  and 
charge  the  debt  by  simple  contract 
upon  the  realty.  Meade  v.  Grigsby,  26 
Gratt.  612,  616. 

As  regards  the  rights  of  the  surety 
against  his  principal,  he  is  plainly  en- 
t'tled  to  expect,  not  only  that  the  prin- 
cipal shall  save  him  from  harm,  by 
exempting  him  from  payment  of  the 
debt,  or  if  that  has  been  done,  by  re- 
imbursing him  when  he  has  paid  it; 
but  moreover  that  the  principal  shall 
allow  him  the  benefit  of  the  means  of 
payment  which  the  latter  has  placed 
in  the  hands  or  within  the  power  of 
the  creditor.  The  surety  has  therefore 
a  right  to  enforce  against  his  principal 
all  securities  which  the  latter  has  given 
his  creditor;  for  the  purpose  of  reim- 
bursement to  the  surety,  "f  payment 
has  been  made;  and  't  is  not  in  the 
mouth  of  the  creditor  to  object  in  the 
one  case  or  tlie  other  to  the  surety's 
standing  precisely  in  his  shoes;  on  the 
contrary  the  creditor,  in  relation  to 
such  securities  may  be  said  with  truth 
to  be  trustee  of  the  surety,  and  if  he 
acts  unfaithfully,  he  not  only  fails  in 
his  duty  as  such,  but  violates  the  rights 
of  the  surety  as  against  nis  principal 
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If  therefore,  he  releases  or  perverts,  or 
defeats  such  securities,  he  exempts  the 
surety  to  the  extent  of  the  loss  thereby 
sustained.  Humphrey  v.  Hitt,  6  Gratt. 
509,  526,  opinion  of  Judge  Baldwin. 
Johnson  v.  Young,  20  W.  Va.  614,  661. 

Compromise  of  Debt. — A  creditor,  in 
order  to  preserve  his  rights  against  a 
surety,  is  not  bound  to  active  diligence, 
and  if  he  merely  remain  passive,  his 
rights  are  not  thereby  impaired.  But 
if  he  does  not  remain  passive,  but 
attempts  to  collect  the  debt,  and  com- 
promises the  same,  and  by  such  com- 
promise puts  it  out  of  the  power  of 
the  surety,  against  whom  he  subse- 
quently proceeds,  to  be  subrogated  to 
the  rights  of  the  creditor  and  reimburse 
himself  if  he  paid  the  debt,  the  right 
of  the  creditor  to  proceed  against  the 
surety  is  by  such  act  destroyed.  Ren- 
ick  V.  Ludington,  14  W.  Va.  367,  368. 

Impairment  of  Right  by  Principal 
Debtor. — The  equitable  right  of  the 
surety  to  substitution  to  the  lien  of 
the  creditor's  judgment  on  the  property 
can  not  be  impaired  by  a  subsequent 
transaction  of  the  principal  debtor  with 
third  persons.  Johnson  v.  Young,  20 
W.  Va.  614. 

(8)  Pajrment 

"Payment  by  one  who  stands  in  the 
relation  of  surety,  although  it  may  ex- 
tinguish the  remedy  or  discharge  the 
security  as  respects  the  creditor,  has 
not  that  effect  as  between  the  principal 
debtor  and  the  surety.  As  between 
them,  it  is  in  the  nature  of  a  purchase 
by  the  surety  from  the  creditor.  It 
operates  an  assignment  in  equity  of 
the  debt,  and  all  legal  proceedings  upon 
it,  and  gives  a  right  in  equity  to  call 
for  an  assignment  of  all  the  securities, 
and,  in  favor  of  the  surety,  the  debt, 
and  all  its  obligations  and  incidents, 
are  considered  as  still  subsisting." 
Myers  v.  Miller,  45  W.  Va.  595,  31  S. 
E.  976,  981. 

A  surety  on  an  injunction  bond  for 
the  second  indorser  of  a  negotiable 
note,  who  has  been  compelled  by  a  suit 


to  pay  the  amount  of  the  note  of  the 
holder,  is  entitled  to  be  substituted  for 
indemnity  to  the  rights  of  the  second 
indorser  against  the  first  indorser  or 
his  personal  representative.  The  in- 
dorsers  were  severally  and  successively 
bound  by  their  respective  indorsements, 
and  inter  se  the  first  indorser  was  pri- 
mary debtor  and  the  second  indorser 
a  quasi  surety.  If  the  second  indorser 
had  paid  the  note  of  the  holder,  it 
would  have  been  discharged  or  extin- 
guished, but  he  would  have  had  the 
right  to  hold  it  as  a  subsisting  security 
against  the  prior  indorser  for  the 
amount  paid.  A  bill  is  not  discharged 
and  finally  extinguished  until  paid  by 
or  on  behalf  of  the  acceptor,  nor  a 
note  until  paid  by  or  on  behalf  of  the 
maker.  Chrisman  v.  Harman,  29  Gratt. 
494,   26   Am.    Rep.    387. 

(3)  Judicial  Renting. 

A  surety  in  bonds  given  by  a  debtor 
for  rent  of  his  own  land,  rented  by 
him  under  decree  to  pay  liens  binding 
the  land,  and  paying  the  same  for  his 
principal,  may  be  substituted  to  such 
liens  against  the  land.  Such  renting 
does  not  discharge  the  liens,  as  be- 
tween the  principal  debtor  and  his 
surety.  Neal  v,  Buffington,  42  W.  Va. 
327,  26  S.   E.   172. 

(4)  Surrender  of  Collaterals  to  Surety. 

"A  surety,  upon  paying  the  debt,  is 
subrogated  to  the  rights  of  the  cred- 
itor in  any  collateral  security  which  the 
creditor  holds  for  the  payment  of  the 
debt.  It  follows  that  if  a  creditor  hold- 
ing collateral  security  surrenders  it  to 
the  surety  on  the  debt,  he  thereby  dis- 
charges him,  to  the  extent  of  the  value 
of  the  property  surrendered.  Jones, 
Pledges,  §§  513,  515."  Morton  v.  Dil- 
lon, 90  Va.  592,  595,  19  S.  E.  654. 

A  surety  having  paid  the  creditor  a 
part  of  the  debt,  may  recover  from  him 
the  amount  paid,  where  the  creditor 
has,  upon  receiving  from  principal 
debtor  the  balance  of  the  debt,  surren- 
dered to  him  without  the  knowledge 
or  consent  of  the  surety,  the  collateral 
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security  deposited  with  the  creditor  by 
the  principal  debtor.  "There  can  be 
no  doubt  that  the  surety  was  entitled 
to  be  subrogated  to  the  rights  of  the 
creditor  in  any  collateral  deposited  with 
the  creditor  as  further  security  for  the 
debt  on  which  the  surety  is  bound,  so  far 
as  he  has  paid  the  debt  as  surety,  and 
the  creditor  is  bound  to  hold  the  col- 
lateral so  deposited  with  him  for  the 
benefit  of  the  surety,  as  well  as  for  his 
own;  and  he  must  account  to  the 
surety  for  the  value  of  the  property, 
not  only  if  he  parts  with  it,  or  surren- 
ders it,  without  the  consent  of  the 
surety,  or  does  any  affirmative  act  in 
violation  of  the  trust  upon  which  he 
holds  it,  but  also  for  any  negligence 
or  omission  to  perform  any  act, 
whereby  the  surety's  recourse  to  the 
fund  is  prejudiced.  Sheld.  Subr.,  §  120, 
and  cases  cited;  Id.,  129,  §§  119,  123." 
Morton  v.  Dillon,  90  Va.  592,  19  S.  E. 
654. 
h.   Assignment  of  Securities. 

A  surety  or  other  person  in  some 
way  personally  bound  for  the  payment 
of  a  debt,  and  who  is  entitled  to  sub- 
rogation, may,  in  equity,  require  an 
assignment  or  transfer  not  only  of  the 
mortgage  itself,  but  of  all  the  securi- 
ties held  by  the  creditor  for  his  protec- 
tion" and  indemnity;  and  although  no 
such  assignment  or  transfer  is  actually 
made,  a  court  of  equity  will  treat  it  as 
done.  Gatewood  v,  Gatewood,  75  Va. 
407;  Bankers'  Loan,  etc.,  Co.  v.  Horn- 
ish,  94  Va.  608,  27  S.  E.  459.  See  Lid- 
derdale  v.  Robinson,  2  Brock.  159,  15 
Fed.    Cas.   502. 

In  equity,  the  party  entitled  to  an 
assignment  of  a  mortgage  may  be  re- 
garded as  subrogated  to  the  rights  of 
a  mortgagee  without  the  assignment  of 
the  deed  or  mortgage.  McClaskey  v. 
O'Brien,  16  W.  Va.  791,  850. 

If  the  party  making  the  payment 
does  not  occupy  the  position  of  surety 
for  the  debt,  as  a  general  rule  he  can 
not  claim  to  be  entitled  as  assignee, 
unless  by  agreement  with  the  creditor. 
Gatewood  v.  Gatewood,  75  Va.  407. 


7.    Effect   of    Payment  by  Surety  of 

Specialty  Debts, 
a.   Bonds. 
(1)  In  Lifetime  of  Principal  Debtor. 

A  bond  on  which  principal  and  surety 
are  both  bound,  once  paid  by  the  surety 
in  the  lifetime  of  the  principal  without 
assignment  by  the  creditor,  or  agree- 
ment to  assign,  is  forever  dead  as  a 
security  as  well  in  equity  as  at .  law. 
There  can  be  no  subrogation  in  such  a 
case.  Cromer  v.  Cromer,  29  Gratt.  280; 
Powell  V,  White,  11  Leigh  309,  324; 
Kendrick  v.   Forney,  22  Gratt.   748. 

In  Cromer  v.  Cromer,  29  Gratt.  280, 
citing  Kendrick  v,  Forney,  22  Gratt. 
748,  and  Powell  v.  White,  11  Leigh 
309,  324,  the  court  said:  "Among  his 
(the  surety's)  equitable  remedies  is 
that  of  subrogation  to  the  securities 
of  the  creditor,  to  whom  he  has  paid 
the  debt.  These,  though  extinguished 
at  law  by  the  payment  made  by  the 
surety,  are  generally  revived  in  equity 
for  the  surety,  and  may  there,  by  him, 
be  enforced  for  his  indemnity.  But  it 
is  not  every  security  which  may  be 
thus  revived  and  enforced.  A  bond  on 
which  principal  and  surety  are  both 
bound,  once  paid  by  the  surety  in  the 
lifetime  of  the  principal  without  assign- 
ment by  the  creditor,  or  agreement  to 
assign,  is  forever  dead  as  a  security 
as  well  in  equity  as  at  law.  There  can 
be  no  subrogation  ^*n  such  a  case." 

"It  is  well  settled,  that  where  a 
surety  pays  a  debt  of  his  principal, 
which  is  evidenced  by  bond,  the  surety 
is  not  substituted  to  the  rights  of  the 
creditor  so  far  as  to  make  him  a  bond 
creditor.  The  payment  completely 
discharges  and  destroys  the  bond  and 
leaves  the  surety  to  his  remedy  on  his 
account  for  money  paid  for  the  use  of 
his  principal.  The  only  contract  avail- 
able to  the  surety  after  such  discharge 
of  the  bond,  is  an  implied  promise  that 
the  debtor  will  repay  him  the  amount  so 
paid  for  his  use."  Conrad  r.  Buck,  21 
W.  Va.  396,  citing  Powell  v.  White, 
11  Leigh  309;  Kendrick  9.  Forney,  32 
Gratt.  748. 
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It  was  said  by  Tucker,  P.,  in  Powell 
V.  White,  11  Leigh  309,  324,  as  follows: 
"We  do  not,  in  our  courts,  place  the 
surety  in  the  shoes  of  the  bond  cred- 
itor, where  he  has  paid  off  the  bond  in 
his  principal's  lifetime.  We  still  con- 
sider him  as  a  creditor  by  simple  con- 
tract. There  is,  at  that  time,  no 
superior  dignity  in  one  debt  over  the 
other.  There  is  no  right,  no  privilege 
of  the  creditor,  to  which  the  surety 
can  be  subrogated.  For  though  the 
bond  should  bind  the  heirs,  yet  during 
the  debtor's  life  it  can  not  affect  the 
realty;  and  as  to  his  personalty,  as 
well  as  realty,  all  creditors  have,  during 
his  life,  the  same  privileges.  Substitu- 
tion or  assignment  is  therefore  use- 
less." Quoted,  and  followed  in 
Kendrick  v.  Forney,  22  Gratt.  748;  also 
followed  in  Cromer  v.  Cromer,  29 
Gratt.  280. 

(2)  After  Deadi  of  Principal  Debtor. 

"This  decision  (Copis  v.  Middleton, 
1  Tur.  and  Russ.  R.  224)  is  not  in  ac- 
cord with  the  decisions  of  our  courts, 
as  to  payments  made  by  the  surety, 
after  the  death  of  the  principal  debtor. 
It  has  been  repeatedly  held,  by  this 
court,  that  where  the  bond  has  been 
paid  by  the  surety,  after  the  death  of 
the  principal,  he  will  be  subrogated  to 
the  rights  of  the  creditor,  and  will  be 
regarded  as  a  specialty  creditor  of  the 
decedent  in  the  administration  of  as- 
sets, and  as  binding  the  real  estate  of 
the  principal  debtor,  if  the  heirs  are 
bound.  That  the  bond  although  ex- 
tinguished at  law  by  the  payment,  will 
be  resuscitated  by  courts  of  equity  for 
the  indemnity  of  the  surety.  But  if 
payment  had  been  made  by  the  surety, 
in  the  lifetime  of  the  principal  debtor, 
he  is  considered  here,  as  in  Copis  v. 
Middleton  and  Jones  v,  Davids,  4  Russ. 
R.  277,  as  only  a  simple  contract  cred- 
itor." Kendrick  v.  Forney,  22  Gratt. 
748,  750. 

Sureties  in  a  bond,  who  pay  it  off 
after  the  death  of  the  principal,  are 
entitled  to  rank  as  specialty  creditors 


of  the  principal,  and  if  they  be  admin- 
istrators of  his  estate,  may  retain  what- 
ever they  pay  on  account  of  such 
suretyship,  out  of  the  assets  that' come 
to  their  hands  as  administrators, 
against  other  specialty  creditors.  Pow- 
ell V.  White,  11  Leigh  309,  316,  citing 
Eppes  v.  Randolph,  2  Call  125;  Tinsley 
V.  Oliver,  5  Munf.  419;  Tinsley  v, 
Anderson,  3  Call  329;  Enders  v,  Brune^ 
4  Rand.  438;  Watts  v.  Kinney,  3  Leigh 
272;  Lidderdale  v,  Robinson,  12  Wheat. 
594. 

(8)  Necessity  for  Assignment  of  Bond. 

In  Eppes  V.  Randolph,  2  Call  125, 
the  surety  of  a  bond  debtor  discharged 
the  debt  but  took  no  assignment  of  the 
bond  and  filed  his  bill  to  charge 
the  real  estate  of  his  principal  upon 
the  ground  that  he  succeeded  to  all 
the,  rights  of  the  creditor  by  the  mere 
fact  of  payment.  The  right  was  re- 
sisted upon  the  ground  that  he  had 
taken  no  assignment  of  the  bond.  The 
court  decided  that  he  was  entitled,  and 
decreed  accordingly. 

(4)  Pleading  and  Practice. 

A  surety  in  a  bond,  having  paid  to 
the  creditor  the  amount  of  a  judg- 
ment against  him  thereupon,  may  file 
a  bill  in  equity  (without  having  made 
a  motion  or  brought  any  action  at  law), 
against  the  administrator  and  heirs  of 
the  principal  obligor;  for  the  purpose 
of  establishing  his  demand;  of  having 
an  account  of  the  personal  and  real 
estates;  and  of  being  permitted  to 
stand  in  the  place  of  the  obligee  in  the 
bond,  so  as  to  be  paid  out  of  the  real 
estate,  in  default  of  the  personal.  Tins- 
ley  V.  Oliver,  5  Munf.  419. 

b.   Deeds  of  Trust. 

"Admitting  (what  I  am  not  yet  dis- 
posed to  concede)  that  when  a  surety 
pays  off  a  bond,  there  is  nothing  to 
which  he  can  be  substituted,  as  the 
security  is  gone,  yet  the  same  infer- 
ence can  not  be  drawn  in  relation  to 
a  deed  of  trust.  If  the  surety  for  the 
debt  has  paid  it,  still  the  title  is  out- 
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standing  in  the  trustee,  and  is  in  the 
power  of  a  court  of  equity  which  will 
apply  it  to  his  indemnification.  The 
technical  objection  that  the  remedy  is 
gone,  and  there  is  nothing  to  assign, 
can  not  prevail;  and  the  court  will  act 
upon  the  conscience  of  the  trustee, 
and  compel  him  to  execute  the  trust 
for  the  benefit  of  him  who  stands  in 
the  shoes  of  the  creditor."  Wheat\ey 
V.  Calhoun,  12  Leigh  264,  274,  approved 
in  Blair  v.  Mounts,  41  W.  Va.  706,  24 
S.  E.  620. 

8.    Particular  Kinds  of  Sureties  Con- 
sidered, 
a.   Sureties  on  Bonds. 

(1)  Bond  for  Rent 

A  surety  in  bonds  given  by  a  debtor 
for  rent  of  his  own  land,  rented  by 
him  under  decree  to  pay  liens  binding 
the  land,  and  paying  the  same  for  his 
principal,  may  be  substituted  to  such 
liens  against  the  land.  Such  renting 
does  not  discharge  the  liens,  as  between 
the  principal  debtor  and  his  surety. 
Neal  V,  Buffington,  42  W.  Va.  327,  26 
S.  E.  172. 

(2)  Fiduciary  Bonds. 

The  sureties  of  a  committee,  who 
have  paid  under  a  decree  a  balance 
due  from  the  committee  to  the  estate 
of  the  lunatic,  are  entitled  to  be  sub- 
rogated to  the  rights  of  the  lunatic 
against  a  fraudulent  purchaser,  from 
the  committee,  of  a  portion  of  the  es- 
tate of  the  lunatic.  Edmunds  v.  Ven- 
able,  1   Pat.   &  H.   121. 

Sureties  of  Executors. — If  the  sure- 
ties of  a  delinquent  fiduciary  are  com- 
pelled to  make  good  the  loss,  they  will 
be  substituted  to  all  the  rights  of  the 
legatee  or  distributee  against  the  party 
uniting  with  the  fiduciary  in  the  breach 
of  trust.  Asberry  v.  Asberry,  33  Gratt. 
463,  471,  citing  Pinckard  v.  Woods,  8 
Gratt.  140. 

Land  of  executor  in  arrears  to  lega- 
tees of  testator,  was  sold  in  suit  on  his 
executorial  bond,  for  enough  to  pay 
their  demands.  He  became  purchaser 
and  gave  bond  with  sureties.    He  failed 


to  pay  the  bond.  His  executorial  sure- 
ties had  to  pay  the  legatees.  Held, 
the  latter,  being  only  secondarily 
bound,  and  having  paid  what  the  sure- 
ties for  the  purchase  money  were  pri- 
marily bound  to  pay,  they  are  entitled 
to  be  substituted  to  the  legatees'  rights, 
and  to  be  compensated  by  those  pri- 
marily bound.  "There  is  nothing  bet- 
ter settled  than  that  the  security  who 
pays  the  debt  of  his  principal  is  en- 
titled to  be  subrogated  to  the  rights 
of  the  creditor,  and  to  all  collateral 
securities  which  the  creditor  has  ob- 
tained." Hanby  v.  Henritze,  85  Va. 
177,  7  S.  E.  204. 

F.  devises  by  his  will  a  tract  of  land 
named  H.,  with  his  personal  property, 
for  the  payment  of  his  debts;  another 
tract,  named  P.,  to  his  two  sons,  N. 
and  T.,  subjected  to  charges  of  an 
annuity  of  $200,  in  favor  of  his  wife, 
and  a  legacy  of  $1,000  to  another  son, 
J.,  and  $1,500  to  his  daughter,  K.,  and 
he  appoints  N.  and  T.  his  executors. 
He  had  been  administrator  c.  t.  a.  of 
H.,  and  soon  after  his  death  his  ad- 
ministration account  was  settled,  show- 
ing amounts  due  to  the  legatees  of  H. 
N.  and  T.,  as  executors,  sell  to  the 
widow  the  tract,  H.,  for  $2,700,  of 
which  $1,200  is  given  in  lieu  of  her 
annuity,  and  she  releases  the  charge 
upon  the  P.  land;  and  she  gives  her 
bond,  with  a  lien  on  the  H.  land,  for 
the  amount  of  J.'s  legacy.  Within 
eight  months  after  the  death  of  F.,  his 
sons,  N.  and  T.,  sell  the  P.  tract  to  B. 
for  $7,000;  their  deed  referring  to  F.'s 
will  for  their  title,  and  they  covenant- 
ing to  remove  all  charges.  But  a  few 
days  after  this  deed,  G.,  as  administra- 
tor de  bonis  non  of  H.,  filed  his  bill 
against  F.'s  executors  and  devisees, 
B.  and  the  legatee  of  H.,  to  recover 
the  amounts  reported  to  be  due  from 
F.  to  the  estate  of  H.  Held,  there 
having  been  a  decree  against  the  sure- 
ties of  F.,  on  his  bond  as  administrator 
c.  t.  a.  of  H.,  in  favor  of  the  creditors, 
and  they  having  paid  the  decree,  have 
a  right  to  be  substituted  to  the  crcd- 
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itors'  rights  against  the  land  of  B. 
Burwell  v.  Fauber,  21  Gratt.  446. 

A  personal  decree  against  an  admin- 
istrator being  recovered  by  a  creditor 
of  the  decedent,  the  administrator  ap- 
peals, giving  an  appeal  bond  with 
surety;  the  decree  being  affirmed,  an 
arrangement  is  made  between  the  cred- 
itor and  the  surety  in  the  appeal  bond, 
by  which  the  decree  is  transferred  to 
the  surety,  who  makes  a  part  of  the 
amount  due  thereon  by  execution 
against  the  administrator,  and  then 
brings  an  action  on  the  administration 
bond,  in  the  name  of  the  creditor  as 
relator,  against  the  surety  therein 
bound,  in  which  action  a  judgment  is 
recovered  for  the  balance  due  on  the 
affirmed  decree,  being  less  than  the 
amount  of  damages  incurred  by  the 
appeal.  Held,  the  surety  in  the  admin- 
istration bond  has  no  claim  to  be  sub- 
stituted to  the  remedy  of  the  creditor 
on  the  appeal  bond,  and  equity  will 
not  interfere  in  his  favor  by  enjoining 
the  judgment.  Brown  v,  Glascock,  1 
Kob.    461. 

Guardian's  Bond. — A  guardian  quali- 
fies in  1821.  In  1825  he  transfers  a 
bond  of  his  ward  to  a  party  wholly 
innocent  of  any  participation  in  the 
guardian's  fraud,  in  payment  of  a  debt. 
The  ward  comes  of  age  in  1832,  and 
takes  no  steps  to  obtain  his  estate  from 
his  guardian  until  1840,  when  the 
guardian  becomes  insolvent.  He  then 
sues  the  sureties  of  the  guardian,  and 
recovers  from  them  the  amount  due  to 
him  from  his  guardian.  In  all  this  time 
the  sureties  had  done  nothing  to  secure 
the  faithful  discharge  of  his  duties  by 
the  guardian,  or  to  compel  him  to  pay 
over  to  the  ward  his  estate  after  he 
came  of  age.  Held,  that  even  if  the 
party  who  had  received  the  bond  from 
the  guardian,  could  be  held  responsi- 
ble to  the  ward,  he  is  not  responsible 
to  the  sureties.  Hunter  v.  Lawrence, 
11  Gratt.  Ill,  62  Am.  Dec.  640. 

<3)  Official  Government  Bonds. 

In  GeneraL — On  the  subject  of  sure- 


ties on  official  government  bonds,  24 
Am.  &  Eng.  Ency.  Law,  p.  220:  "Sure- 
ties on  bonds  for  government  officials* 
upon  being  compelled  to  make  good 
the  default  of  their  principal,  will  be 
subrogated  to  the  position  of  the  gov- 
ernment, in  respect  of  all  its  securities, 
liens,  and  priorities,  for  the  purpose  of 
enforcing  reimbursements  from'  their 
principal  or  contribution  from  their 
cosureties.  And  it  is  immaterial  how 
the  government's  right  of  priority 
originated,  whether  out  of  common-law 
prerogative,  positive  statute,  or  con- 
tract; once  established  that  it  is  en- 
titled to  rank  as  a  preferred  creditor, 
the  same  preference  will  be  upheld,  by 
way  of  subrogation,  for  the  benefit  of 
the  surety."  Approved  in  Myers  v. 
Miller,  45  W.  Va-  595,  31  S.  E.    976,  981. 

Sureties  on  the  official  bond  of  a 
sheri£F,  upon  being  compelled  to  make 
good  the  default  of  their  principal,  will 
by  the  fact  of  payment,  become  equita- 
ble assignees,  and  be  subrogated  to  the 
position  of  the  state  in  respect  of  all 
its  securities,  liens  and  priorities  for 
the  purpose  of  enforcing  reimburse- 
ment from  their  prioctpal.  Myers  v. 
Miller,  45  W.  Va.  595,  31  S.  E.  976, 
citing  24  Am.  fir  Eng.  Ency.  Law  (1st 
Ed.),  p.  220. 

Default  of  Deputy.— In  West  Vir- 
ginia, by  statute,  if  a  party  as  surety 
for  a  sheriff,  has  to  pay  the  amount  of 
a  decree  or  judgment  in  whole  or  in 
part,  on  account  of  the  default  of  a 
deputy  sheriff,  he  may  obtain  a  decree 
or  judgment  against  the  deputy  and 
his  sureties  and  their  personal  repre- 
sentative for  the  amount  so  paid  by 
him.  Nebergall  v.  Tyree,  2  W.  Va. 
474. 

Two  of  die  sureties  of  a  United 
States  collector,  who  has  made  default, 
and  died  insolvent,  are  entitled  to  be 
subrogated  to  the  right  of  priority  of 
the  United  States,  in  the  payment  of 
the  debt,  as  against  the  estate  of  an- 
other surety  who  has  died  heiore  tV\e 
insolvency  of  the  collector,  ^^obertson 
V.  Trigg,  32  Gratt.  76. 
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standing  in  the  trustee,  and  is  in  the 
power  of  a  court  of  equity  which  will 
apply  it  to  his  indemnification.  The 
technical  objection  that  the  remedy  is 
gone,  and  there  is  nothing  to  assign, 
can  not  prevail;  and  the  court  will  act 
upon  the  conscience  of  the  trustee, 
and  compel  him  to  execute  the  trust 
for  the  benefit  of  him  who  stands  in 
the  shoes  of  the  creditor."  Wheat\ey 
V,  Calhoun,  12  Leigh  264,  274,  approved 
in  Blair  v.  Mounts,  41  W.  Va.  706,  24 
S.  E.  620. 

8.    Particular  Kinds  of  SuretieB  Con- 
sidered, 
a.   Sureties  on  Bonds. 

(1)  Bond  for  Rent. 

A  surety  in  bonds  given  by  a  debtor 
for  rent  of  his  own  land,  rented  by 
him  under  decree  to  pay  liens  binding 
the  land,  and  paying  the  same  for  his 
principal,  may  be  substituted  to  such 
liens  against  the  land.  Such  renting 
does  not  discharge  the  liens,  as  between 
the  principal  debtor  and  his  surety. 
Neal  V.  Buffington,  42  W.  Va.  327,  26 
S.  E.  172. 

(2)  Fiduciary  Bonds. 

The  sureties  of  a  committee,  who 
have  paid  under  a  decree  a  balance 
due  from  the  committee  to  the  estate 
of  the  lunatic,  are  entitled  to  be  sub- 
rogated to  the  rights  of  the  lunatic 
against  a  fraudulent  purchaser,  from 
the  committee,  of  a  portion  of  the  es- 
tate of  the  lunatic.  Edmunds  v,  Ven- 
able,  1  Pat.   &  H.   121. 

Sureties  of  Executors. — If  the  sure- 
ties of  a  delinquent  fiduciary  are  com- 
pelled to  make  good  the  loss,  they  will 
be  substituted  to  all  the  rights  of  the 
legatee  or  distributee  against  the  party 
uniting  with  the  fiduciary  in  the  breach 
of  trust.  Asberry  v.  Asberry,  33  Gratt. 
463,  471,  citing  Pinckard  v.  Woods,  8 
Gratt.  140. 

Land  of  executor  in  arrears  to  lega- 
tees of  testator,  was  sold  in  suit  on  his 
executorial  bond,  for  enough  to  pay 
their  demands.  He  became  purchaser 
and  gave  bond  with  sureties.     Hr  failed 


to  pay  the  bond.  His  executorial  sure- 
ties had  to  pay  the  legatees.  Held, 
the  latter,  being  only  secondarily 
bound,  and  having  paid  what  the  sure- 
ties for  the  purchase  money  were  pri- 
marily bound  to  pay,  they  are  entitled 
to  be  substituted  to  the  legatees*  rights, 
and  to  be  compensated  by  those  pri- 
marily bound.  "There  is  nothing  bet- 
ter settled  than  that  the  security  who 
pays  the  debt  of  his  principal  is  en- 
titled to  be  subrogated  to  the  rights 
of  the  creditor,  and  to  all  collateral 
securities  which  the  creditor  has  ob- 
tained." Hanby  v,  Henritze,  85  Va. 
177,  7  S.  E.  204. 

F.  devises  by  his  will  a  tract  of  land 
named  H.,  with  his  personal  property, 
for  the  payment  of  his  debts;  another 
tract,  named  P.,  to  his  two  sons,  N. 
and  T.,  subjected  to  charges  of  an 
annuity  of  $200,  in  favor  of  his  wife, 
and  a  legacy  of  $1,000  to  another  son, 
J.,  and  $1,500  to  his  daughter,  K.,  and 
he  appoints  N.  and  T.  his  executors. 
He  had  been  administrator  c.  t.  a.  of 
H.,  and  soon  after  his  death  his  ad- 
ministration account  was  settled,  show- 
ing amounts  due  to  the  legatees  of  H. 
N.  and  T.,  as  executors,  sell  to  the 
widow  the  tract,  H.,  for  $2,700,  of 
which  $1,200  is  given  in  lieu  of  her 
annuity,  and  she  releases  the  charge 
upon  the  P.  land;  and  she  gives  her 
bond,  with  a  lien  on  the  H.  land,  for 
the  amount  of  J.'s  legacy.  Within 
eight  months  after  the  death  of  F.,  his 
sons,  N.  and  T.,  sell  the  P.  tract  to  B. 
for  $7,000;  their  deed  referring  to  F.*s 
will  for  their  title,  and  they  covenant- 
ing to  remove  all  charges.  But  a  few 
days  after  this  deed,  G.,  as  administra- 
tor de  bonis  non  of  H.,  filed  his  bill 
against  F.'s  executors  and  devisees, 
B.  and  the  legatee  of  H.,  to  recover 
the  amounts  reported  to  be  due  from 
F.  to  the  estate  of  H.  Held,  there 
having  been  a  decree  against  the  sure- 
ties of  F.,  on  his  bond  as  administrator 
c.  t.  a.  of  H.,  in  favor  of  the  creditors, 
and  they  having  paid  the  decree,  have 
a  right  to  be  substituted  to  the  cred- 
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itors'    rights    against    the    land    of    B. 
Burwell  v.  Faubcr,  21  Gratt.  446. 

A  personal  decree  against  an  admin- 
istrator being  recovered  by  a  creditor 
of  the  decedent,  the  administrator  ap- 
peals, giving  an  appeal  bond  with 
surety;  the  decree  being  affirmed,  an 
arrangement  is  made  between  the  cred- 
itor and  the  surety  in  the  appeal  bond, 
by  which  the  decree  is  transferred  to 
the  surety,  who  makes  a  part  of  the 
amount  due  thereon  by  execution 
against  the  administrator,  and  then 
brings  an  action  on  the  administration 
bond,  in  the  name  of  the  creditor  as 
relator,  against  the  surety  therein 
bound,  in  which  action  a  judgment  is 
recovered  for  the  balance  due  on  the 
affirmed  decree,  being  less  than  the 
amount  of  damages  incurred  by  the 
appeal.  Held,  the  surety  in  the  admin- 
istration bond  has  no  claim  to  be  sub- 
stituted to  the  remedy  of  the  creditor 
on  the  appeal  bond,  and  equity  will 
not  interfere  in  his  favor  by  enjoining 
the  judgment  Brown  v,  Glascock,  1 
nob.    461. 

Guardian's  Bond. — A  guardian  quali- 
fies in  1821.  In  1825  he  transfers  a 
bond  of  his  ward  to  a  party  wholly 
innocent  of  any  participation  in  the 
guardian's  fraud,  in  payment  of  a  debt. 
The  ward  comes  of  age  in  1832,  and 
takes  no  steps  to  obtain  his  estate  from 
his  guardian  until  1840,  when  the 
guardian  becomes  insolvent.  He  then 
sues  the  sureties  of  the  guardian,  and 
recovers  from  them  the  amount  due  to 
him  from  his  guardian.  In  all  this  time 
the  sureties  had  done  nothing  to  secure 
the  faithful  discharge  of  his  duties  by 
the  guardian,  or  to  compel  him  to  pay 
over  to  the  ward  his  estate  after  he 
came  of  age.  Held,  that  even  if  the 
party  who  had  received  the  bond  from 
the  guardian,  could  be  held  responsi- 
ble to  the  ward,  he  is  not  responsible 
to  the  sureties.  Hunter  v,  Lawrence, 
11  Gratt.  Ill,  62  Am.  Dec.  640. 

<3)  0£Bcial  Government  Bonds. 
In  General. — On  the  subject  of  sure- 


ties on  official  government  bonds,  24 
Am.  &  Eng.  Ency.  Law,  p.  220:  "Sure- 
ties on  bonds  for  government  officials, 
upon  being  compelled  to  make  good 
the  default  of  their  principal,  will  be 
subrogated  to  the  position  of  the  gov- 
ernment, in  respect  of  all  its  securities, 
liens,  and  priorities,  for  the  purpose  of 
enforcing  reimbursements  from"  their 
principal  or  contribution  from  their 
cosureties.  And  it  is  immaterial  how 
the  government's  right  of  priority 
originated,  whether  out  of  common-law 
prerogative,  positive  statute,  or  con- 
tract; once  established  that  it  is  en- 
titled to  rank  as  a  preferred  creditor, 
the  same  preference  will  be  upheld,  by 
way  of  subrogation,  for  the  benefit  of 
the  surety."  Approved  in  Myers  r. 
Miller,  45  W.  Va-  595,  31  S.  E.  976,  981. 
Sureties  on  the  official  bond  of  a 
sheriflF,  upon  being  compelled  to  make 
good  the  default  of  their  principal,  will 
by  the  fact  of  payment,  become  equita- 
ble assignees,  and  be  subrogated  to  the 
position  of  the  state  in  respect  of  all 
its  securities,  liens  and  priorities  for 
the  purpose  of  enforcing  reimburse- 
ment from  their  principal.  Myers  v. 
Miller,  45  W.  Va.  595,  31  S.  E.  976, 
citing  24  Am.  fir  Eng.  Ency.  Law  (1st 
Ed.),  p.  220. 

Default  of  Deputy.— In  West  Vir- 
ginia, by  statute,  if  a  party  as  surety 
for  a  sheriff,  has  to  pay  the  amount  of 
a  decree  or  judgment  in  whole  or  in 
part,  on  account  of  the  default  of  a 
deputy  sheriff,  he  may  obtain  a  decree 
or  judgment  against  the  deputy  and 
his  sureties  and  their  personal  repre- 
sentative for  the  amount  so  paid  by 
him.  Nebergall  v.  Tyree,  2  W.  Va. 
474. 

Two  of  die  sureties  of  a  United 
States  collector,  who  has  made  default, 
and  died  insolvent,  are  entitled  to  be 
subrogated  to  the  right  of  priority  of 
the  United  States,  in  the  payment  of 
the  debt,  as  against  the  estate  of  an- 
other surety  who  has  died  before  the 
insolvency  of  the  collector.  Robertson 
V.  Trigg,  32  Gratt.  76. 
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Effect  of  Stattite. — Moreover,  the 
principles  of  equity  in  relation  to  sub- 
rogation, are  not  affected  by  the  United 
States  statute,  1  Brightley's  Dig.  of 
Laws,  266,  382,  which  provides  substi- 
tution for  the  surety  against  the  estate 
of  the  principal,  where  the  surety  pays 
the  debt,  as  to  which  the  statute  gives 
the  United  States  priority  of  right  to 
satisfaction.  Robertson  v.  Trigg,  32 
-Gratt.  76. 

And  because  the  same  statute  makes 
no  express  provision  for  the  substitu- 
tion of  a  surety  to  the  rights  of  a 
creditor  against  a  cosurety,  the  right 
nevertheless  remains  and  is  not  over- 
thrown by  the  principle  exprcssio  unius 
est  exclusio  alterius.  Robertson  v. 
Trigg,  32  Gratt.  76. 

Sureties  on  Duty  Bond. — Where  A 
gives  his  bond  for  duties  on  goods 
imported  into  the  United  States,  for  B, 
the  importer,  and  B  is  not  bound  in 
the  bond,  if  A  discharges  the  bond,  it 
seems  that  he  can  not  be  placed  in  the 
condition  of  the  United  States  as  to 
priority,  in  a  claim  against  A  under  the 
laws  of  congress.  But  upon  general 
principles  of  equity,  A  will  be  substi- 
tuted in  the  place  of  the  creditor  (the 
United  States),  and  have  every  prefer- 
ence that  the  United  States  was  entitled 
to.     Enders  v.  Brune,  4  Rand.  438. 

It  has  been  held,  that  even  in  the 
class  of  obligations  contemplated  by 
the  statute,  the  surety  may  not  claim 
subrogation  to  the  government's  pri- 
ority, by  virtue  of  the  statute,  unless 
it  is  bound  in  the  same  bond  with  the 
principal  debtor;  but  it  seems  that  in 
such  a  case,  he  will  upon  the  general 
principles  of  equity,  be  substituted  to 
such  priority,  when  he  assumes  the 
obligation  at  the  request  of  the  prin- 
cipal— equity  looks  to  the  essence  and 
not  the  form  of  transactions,  and, 
therefore,  it  does  not  require  that  a 
surety  shall  be  bound  in  the  same  bond 
with  his  principal  in  order  that  the 
doctrine  of  substitution  may  operate, 
but  simply  that,  having  obligated  him- 
self for  the  debt  of  the  principal,  he 


should  have  paid  it.     Enders  v.  Brune^ 
4  Rand.  438. 

(4)  Surety  on  Appeal  Bond. 

The  surety  on  an  appeal  bond,  who 
is  compelled  to  pay  the  judgment,  is 
entitled  to  be  subrogated  to  all  the 
rights  of  the  judgment  creditor.  Mc- 
Clung  V.  Beirne,  10  Leigh  394. 

In  Rosenbaum  v.  Goodman,  78  Va. 
121,  the  facts  were  these:  A  short  while 
before  E.  was  adjudged  a  bankrupt,  he 
sold  a  lot  of  goods  to  F.,  which  goods 
were  seized  by  the  marshal  on  a  claim 
that  the  sale  was  fraudulent.  L.  re- 
plevied them  and  gave  bond  with  R. 
as  surety,  conditioned  for  their  de- 
livery on  the  decree  of  the  district 
court;  that  court  decreed  that  the  sale 
was  fraudulent  and  void,  and  that  L. 
deliver  up  the  goods;  L.  appealed  to 
the  circuit  court,  with  new  sureties  on 
his  appeal  bond;  the  decree  of  the  dis- 
trict court  was  affirmed;  L.  then  ap- 
pealed to  the  supreme  court,  with  new 
sureties  on  his  second  appeal  bond; 
this  court  also  affirmed  the  decree  of 
the  court  below.  In  the  meanwhile  L. 
had  squandered  the  goods,  become  in- 
solvent and  died.  R.,  having  been 
compelled  to  pay  their  value  to  the 
bankrupt's  assignee,  tiled  his  bill  for 
indemnity  against  the  sureties  of  L., 
on  his  appeal  bonds,  the  court  below 
dismissed  the  bill,  and  on  appeal  it  w^as 
held,  first,  that  the  bill  was  properly 
dismissed;  second,  R.  had  no  right  to 
be  substituted  to  the  position  of  the 
assignee  to  proceed  against  the  se- 
curities in  the  two  appeal  bonds.  The 
ground  of  the  decision  was  that  the 
undertaking  of  R.,  and  that  of  the  sure- 
ties in  the  appeal  bonds  were  altogether 
distinct,  giving  him  no  rights  against 
them. 

(6)    Surety  on  Injunction  Bond. 

Injunction  to  Judgment. — So  also^ 
the  surety  in  an  injunction  bond  given 
on  enjoining  a  judgment  by  the  debtor, 
having  discharged  the  judgment,  is  en- 
titled to  be  substituted  to  the  judgment 
lien.      Rodgers  -v.    McCluer,    4    Gratt 


Subrogation 


985 


81,  47  Am.  Dec.  715;  Coffman  v.  Hop- 
kins, 75  Va.  645. 

A  judgment  debtor  having  obtained 
an  injunction  to  the  judgment,  which 
was  afterwards  dissolved,  and  the 
surety  in  the  injunction  bond  having 
been  sued  thereon,  and  judgment  re- 
covered against  him,  which  he  has  dis- 
charged, he  is  entitled  to  the  benefit 
of  the  creditor's  judgment  ILn.  Rod- 
gers  V.  M'Cluer,  4  Gratt.  81. 

In  Douglas  v.  Fagg,  8  Leigh  588,  the 
surety  on  an  injunction  bond,  given  in 
a  suit  attacking  a  judgment  obtained 
for  the  purchase  money  of  land,  was 
denied  the  benefit  of  a  vendor's  lien 
on  the  land  as  against  the  sureties  in 
a  forthcoming  bond  executed  before  the 
injunction  suit  was  commenced. 
-  A  surety  on  an  injunction  bond  for 
the  second  endorser  of  a  negotiable 
note,  who  has  been  compelled  to  pay 
the  note,  is  entitled  to  recourse  against 
the  first  endorser  to  recover  the  amount 
so  paid.  Chrisman  v,  Harman,  29 
Gratt.  494,  26  Am.  Rep.  387. 

(6)  Surety  on  Purchase  Money  Bond. 

H.  and  B.,  as  his  surety,  execute 
their  bond  to  M.,  executor,  for  land 
purchased  of  him  by  H.,  and  which 
H.,  afterwards  conveys  to  O.  M.  re- 
covers judgment  upon  the  bond  against 
H.  and  B.  and  B.  pays  the  debt,  and 
M.  assigns  it  to  him  without  recourse. 
On  a  bill  by  B.  against  O.  and  H.  to 
subject  the  land  to  satisfy  the  debt, 
held,  B.  is  entitled  to  have  the  land 
sold  to  pay  his  debt  without  proceed- 
ing first  against  H.,  especially  as  O. 
did  not  ask  for  such  a  decree  in  the 
court  below.  Omohundro  v.  Henson, 
26   Gratt.   511. 

(7)  Sureties   on   Forthcoming  Bonds. 
A  surety  in  a  forfeited  forthcoming 

bond  who  has  paid  the  debt  is  entitled 
to  be  substituted  to  all  the  rights  of 
the  creditor  against  the  principal 
debtor  subsisting  at  the  time  he  be- 
came surety,  and  to  recover  of  him 
the  full  amount  of  the  original  judg- 
ment    of     the     creditor    against    him. 


Rorer  v.  Ferguson,  96  Va.  411,  31  S. 
E.  817;  Hill  V.  Manser,  11  Gratt.  522, 
525;  Robinson  v,  Sherman,  2  Gratt 
178,  179;  Leake  v.  Ferguson,  2  Gratt. 
419;  Coffman  v.  Hopkins,  75  Va.  645; 
Barksdale  v,  Fitzgerald,  76  Va.  892; 
Powell  V.  White,  11  Leigh  309;  Gar- 
land V.  Lynch,  1  Rob.  545;  Dent  v. 
Wait,  9  W.  Va.  41,  48. 

"This  court  has  repeatedly  held,  that 
the  surety  in  a  forthcoming  bond,  who 
pays  the  debt,  is  subrogated  to  the 
benefit  of  the  lien  of  the  original  judg- 
ment against  the  land  of  the  judgment 
debtor.  Hill  v.  Manser,  11  Gratt.  522, 
525;  Robinson  v.  Sherman,  2  Gratt.  178, 
179."  Cooper  v,  Daugherty,  85  Va.  343, 
350,  7  S.  E.  387. 

In  Sherman  v.  Shaver,  75  Va.  1,  the 
court,  by  Burks,  J.,  said:  "If  an  exe- 
cution against  principal  and  surety  be 
levied  on  property  of  the  principal,  and 
a  third  person,  at  the  request  of  the 
principal  but  without  the  consent  or 
concurrence  of  the  surety,  intervene 
and  bind  himself  as  surety  in  a  bond 
for  the  forthcoming  of  the  property 
on  the  day  of  sale,  and  the  bond  be  for- 
feited, although  such  third  person  thus 
becomes  bound  as  surety  for  the  debt 
(Garland  v.  Lynch,  1  Rob.  545),  yet 
he  is  not  entitled  on  making  payment 
to  be  substituted  for  contribution  to 
the  original  judgment  against  the  orig- 
inal surety  (Givens  v.  Nelson,  10  Leigh 
382;  Stout  V.  Vause,  1  Rob.  169,  180); 
because  by  his  intromission  the  prop- 
erty of  the  principal  has  been  with- 
drawn from  the  levy  and  restored  to 
the  debtor  instead  of  being  applied,  as 
it  otherwise  would  have  been,  to  the 
payment  of  the  debt,  and  thereby  the 
original  surety  has  been  injured,  and 
the  second  surety  whose  intervention 
has  caused  the  injury  has  no  equity  to 
substitution  for  indemnity  or  contri- 
bution against  the  first.  The  same 
principle  applies  to  sureties  on  appeal 
bonds,  bail  bonds,  injunction  bonds, 
stay  bonds,  prison  bounds  bonds,  and 
the  like  obligations.  See  Harnsberger 
V.  Yancey,  33  Gratt.  527,  540." 
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A  surety  in  a  forthcoming  bond  who 
has  paid  the  debt  becomes  entitled, 
upon  equitable  principles,  to  all  the 
rights  of  the  creditor  against  the  orig- 
inal debtor,  subsisting  at  the  time  he 
became  so  bound  for  the  debt,  and  a 
judgment  for  the  benefit  of  the  surety 
so  paying,  is  not  regarded  as  extin- 
guished, but  transferred,  with  all  its 
obligatory  force  against  the  principals. 
Rorer  v.  Ferguson,  96  Va.  411,  31  S. 
E.  817;  Hill  V.  Manser,  11  Gratt.  522; 
Cooper  V.  Daugherty,  85  Va.  343,  350, 
7  S.  E.  387;  Buchanan  v.  Clark,  10 
Gratt.  164. 

A  judgment  obtained  against  a  sub- 
sequent endorser  is  not  conclusive 
against  a  prior  endorser;  but  in  order 
to  make  him  responsible,  where  the 
subsequent  endorser  has  paid  the  debt, 
his  liability  must  be  fixed  as  though 
no  judgment  had  ever  been  obtained. 
But  when  such  liability  is  fixed,  a 
security  of  the  subsequent  endorser  in 
a  forthcoming  bond,  is  entitled  to  be 
substituted  into  the  shoes  of  his  prin- 
cipal to  the  extent  of  that  liability;  but 
before  he  can  take  the  place  of  the 
judgment  creditor,  such  creditor  must 
be  a  party  to  the  suit.  Conaway  v. 
Odbert,  2  W.  Va.  25. 

The  surety  of  a  joint  debtor,  in  a 
forthcoming  bond,  becomes,  upon  the 
forfeiture  thereof,  surety  for  the  debt; 
and  when  he  has  discharged  it,  is  en- 
titled to  be  substituted  to  all  the  rights 
of  the  creditor  against  the  original 
debtors,  subsisting  at  the  time  he  be- 
came so  bound  for  the  debt.  Robin- 
son V.  Sherman,  2  Gratt.  178. 

Bond  Given  in  Contravention  of  Stay 
Law. — Where  a  forthcoming  bond  was 
given  on  an  execution  issued  in  con- 
travention to  the  stay  law,  no  advantage 
can  be  taken  of  this  fact  to  defeat  the 
question  of  substitution  between  sure- 
ties, or  change  the  liability  of  endors- 
ers, however  much  it  may  have  been 
good  ground  for  quashing  the  execu- 
tion.   Conaway  v.  Odbert,  2  W.  Va.  25. 

Volunteers* — In   Sherman  v.   Shaver, 


75  Va.  10,  the  court  said:  "If  an  exe- 
cution against  principal  and  surety  be 
levied  on  property  of  the  principal,  and 
a  third  person,  at  the  request  of  the 
principal  but  without  the  consent  or 
concurrence  of  the  surety,  intervene 
and  bind  himself  as  surety  in  a  bond 
for  the  forthcoming  of  the  property 
on  the  day  of  sale  and  the  bond  be 
forfeited,  although  such  third  person 
thus  becomes  bound  as  surety  for  the 
debt  (Garland  v.  Lynch,  1  Rob.  545), 
yet  he  is  not  entitled  on  making  pay- 
ment to  be  substituted  for  contribu- 
tion to  the  original  judgment  against 
the  original  surety  (Givens  v.  Nelson, 
10  Leigh  382;  Stout  v.  Vause,  1  Rob. 
169,  180)." 

Loss  of  Right — C.  is  surety  on  a 
forthcoming  bond.  The  bond  having 
been  forfeited  execution  was  awarded 
and  levy  made.  The  sale  of  the  prop- 
erty levied  on  was  enjoined  and  C 
became  surety  in  the  injunction  bond. 
It  appeared  that  the  property  levied 
on  under  the  second  execution  was  not 
the  property  of  any  or  either  of  the 
original  debtors.  Held,  C.  did  not  lose 
his  right  of  subrogation  and  indem- 
nity by  becoming  surety  in  the  injunc- 
tion bond.  Coffman  v,  Hopkins,  75 
Va.   645. 

Priority.  —  At  the  February  term, 
1857,  of  the  court,  a  judgment  was  re- 
covered against  S.  and  H.  as  his  surety, 
on  a  forthcoming  bond,  and  it  was 
docketed  on  the  1st  of  April,  1857. 
An  execution  was  issued  on  this  judg- 
ment, and  it  was  paid  by  H.  On  the 
8th  of  October,  1856,  S.,  by  written 
agreement  under  seal,  sold  to  £.  a 
house  and  lot,  and  delivered  posses- 
sion, and  on  the  18th  of  the  same 
month  S.  conveyed  the  same  to  E. 
This  deed  was  acknowledged  on  the 
same  day,  H.  being  one  of  the  justices 
who  took  the  acknowledgment;  but  it 
was  not  presented  in  the  clerk's  office 
for  record  until  March  9th,  1857.  Upon 
a  bill  by  H.,  against  E.  and  S.,  to  be 
substituted  to  the  lien  of  the  judgment 
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against  S., 'held,  H.  is  entitled  to  be 
substituted  to  the  lien  of  the  judg- 
ment.    Eidson  V.  Huff,  29  Gratt.  338. 

Bona  Fide  Purchasers. — Where,  upon 
a  judgment  against  a  principal  and 
surety,  a  ca.  sa.  issues,  which  is  served 
upon  the  surety,  who,  thereupon,  de- 
livers the  property,  and  executes  a 
forthcoming  bond,  which  is  forfeited, 
and  the  surety  in  the  forthcoming 
bond  then  pays  the  debt,  he  is  entitled 
to  be  substituted  to  the  creditor's 
remedies  against  the  land  of  the  prin- 
cipal debtor,  although  the  land  has 
come  into  the  hands  of  a  bona  fide 
purchaser  without  notice  before  the 
levy  of  the  ca.  sa.  Leake  v.  Ferguson, 
2  Gratt.  419. 

Jurisdiction. — A  chancery  suit  is 
brought  in  a  circuit  court  by  a  surety 
in  a  forfeited  forthcoming  bond,  to  be 
subrogated  to  the  lien  of  the  judg- 
ment creditor  on  the  Uand  of  a  co- 
security,  and  to  enforce  out  of  such 
land  the  payment  of  one-half  of  this 
debt  and  the  costs  of  the  original  case 
and  the  costs  in  a  chancery  suit,  which 
had  been  brought  by  the  creditor  to 
enforce  out  of  the  lands  of  the  sureties 
the  payment  of  the  debt  and  costs,  all 
the  debt  and  costs  as  well  as  the  costs 
of  the  chancery  suit  having  been  paid 
by  the  complainant.  Held,  that  in  de- 
termining whether  this  court  has  juris- 
diction on  an  appeal  from  the  circuit 
court  dismissing  the  bill,  the  subject 
in  controversy  must  be  regarded  as  a 
moiety  of  all  the  moneys  paid  by  the 
plaintiff,  whether  on  the  forfeited  forth- 
coming bond  or  the  costs  attending  it, 
or  the  costs  of  the  first  chancery  suit, 
and  the  interest  on  such  sums.  Clev- 
engcr  v,  Dawson,  15  W.  Va.  348. 

h.   Cosureties. 

In  General« — Where  one  of  two  co- 
sureties has  been  compelled  to  pay  the 
whole  debt  of  their  principal  he  has 
a  right  in  equity  to  compel  his  co- 
surety to  pay  his  equitably  equal  part, 
and  to  this  end  he  has  a  right  to  be 
subrogated  to  all  the  rights  and  reme- 


dies of  the  creditor,  as  against  his  co- 
surety, in  precisely  the  same  manner 
as  against  the  principal  debtor,  but  not 
to  the  injury  of  any  one  who,  by  any 
rule  of  strict  law,  or  in  equity  and 
good  conscience,  stands  on  higher 
ground,  or  for  any  reason  has  a  better 
right.  Such  an  one  will  not  be  dis- 
placed or  his  right  disturbed.  This  is 
the  essence  of  the  doctrine  of  subroga- 
tion. Hawker  v.  Moore,  40  W.  Va. 
49,  20  S.  E.  848;  Robertson  v,  Trigg, 
32  Gratt.  76;  Horton  v.  Bond,  28  Gratt. 
815;  Pace  v.  Pace,  95  Va.  792,  30  S.  E. 
361;  Lidderdale  v.  Robinson,  2  Brock. 
159,  Fed.  Cas.  No.  8,337;  S.  C,  12 
Wheat.  594;  Newlon  v.  Wade,  43  W. 
Va.  283,  27  S.  E.  244. 

The  doctrine  is  well  settled  that  the 
surety  has  the  right  of  substitution 
against  the  estate  of  his  principal, 
where  payment  of  a  preferred  debt  has 
been  made  by  such  surety  after  the 
death  of  the  principal,  and  the  rule  of 
substitution  for  the  purpose  of  enforc- 
ing contribution  among  cosureties  is 
not  different.  One  surety  who  pays 
the  common  debt  is  entitled  to  be  sub- 
rogated to  all  the  rights  and  remedies 
of  the  creditor,  as  against  his  cosure- 
ties, in  precisely  the  same  manner  as 
against  the  principal  debtor.  Robert- 
son V.  Trigg,  32  Gratt.  76;  Pace  v. 
Pace,  95  Va.  792,  794,  30  S.  E.  361. 

As  subrogation  or  substitution  is  the 
means  of  procuring  for  the  surety  in- 
demnity from  the  principal,  so  contri- 
bution brings  about  an  equality  amongst 
cosureties  by  obliging  those  who  have 
paid  nothing,  or  less  than  their  proper 
share,  to  indemnify  those  who  have 
paid  more.  Rosenbaum  v.  Goodman, 
78   Va.    121,    127. 

The  ground  of  relief  does  not  s-tand 
upon  any  notion  of  mutual  contract, 
express  or  implied,  between  the  sure- 
ties to  indemnify  each  other  in  propor- 
tion, but  it  arises  upon  principles  of 
equity  independent  of  conrtraot.  If  the 
doctrine  were  otherwise  the  surety 
would  be  utterly  without  relief.   Story's 
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Eq.  Jur.»  p.  472.  Rosenbaum  v,  Good- 
man, 78  Va.  121,  129. 

Sureties  on  .  Replevy  and  Appeal 
Bonds. — ^Just  before  E.  was  adjudicated 
a  bankrupt  he  sold  L.  a  lot  of  goods. 
The  marshal  seized  them  on  claim  that 
the  sale  was  fraudulent.  L.  replevied 
them,  giving  bond,  with  R.  as  his 
surety,  condkioned  for  their  delivery 
on  the  decree  of  the  district  court. 
That  court  decreed  that  the  sale  was 
fraudulent  and  void,  and  that  L.  de- 
liver up  the  goods.  L.  appealed  to  the 
circuit  court  wkh  new  sureties  on  his 
appeal  bond.  The  circuit  court  af- 
firmed the  decree.  With  new  sureties  on 
his  second  appeal  bond,  L-  then  appealed 
to  the  supreme  court,  which  also  af- 
firmed the  decree.  By  this  time  L.  had 
squandered  the  goods,  become  insol- 
vent and  died.  R.  was  compelled  to  pay 
their  value  to  the  bankrupt's  assignee; 
and  having  paid  it,  filed  his  bill  for 
indemnity  against  the  sureties  of  h- 
on  his  appeal  bonds.  Court  below  dis- 
missed the  bill.  On  appeal,  held,  the 
bill  was  properly  dismissed.  The  sure- 
ties of  L.  on  his  appeal  bonds  were 
not  primarily  bound  as  compared  with 
R.  Those  sureties  were  not  cosureties 
of  R.,  being  bound  for  wholly  distinct 
things;  R.  being  bound  for  the  delivery 
of  the  goods  on  the  decree  of  the 
court;  the  sureties  on  L/s  appeal  bonds 
being  bound  only  for  the  damages  and 
costs  resulting  from  L.'s  failure  to 
prosecute  his  appeals  to  tfhe  reversal 
of  the  decrees  appealed  from.  Rosen- 
baum V.  Goodman,  78  Va.  121,  Faunt- 
leroy,  J.,  dissenting. 

Illustrative  Cases.---A  case  in  which 
a  conveyance  was  set  aside  as  made  on 
a  secret  trust  in  fraud  of  the  grantor's 
creditors,  and  the  land  conveyed  sub- 
jected to  the  lien  of  a  judgment  in 
favor  by  subrogation  of  a  cosurety, 
who  had  been  compelled  to  pay  the 
whole,  the  principal  debtor  being  in- 
solvent. Hawker  tf.  Moore,  40  W.  Va. 
49,  20  S.  E.  848. 

B.  brought  her  action  against  C, 
principal,  and  C,  H.,  and  M.,  as  sure- 


ties, on  a  note.  M.  denied  making  the 
note.  Case  tried  by  jury;  H.  taking  an 
active  part,  consulting  and  as  witness 
in  behalf  of  plaintiff,  seeking  to  hold 
M.  liable  on  the  note.  Verdict  and 
judgment  for  M.  against  B.  for  costs» 
while  plaintiff  recovered  against  the 
other  defendants.  H.  paid  the  judg- 
ment of  plaintiff  in  full,  and  sued  M. 
for  contribution  as  cosurety.  Held, 
that  H.'s  right  being  only  by  subroga- 
tion 'to  the  rights  of  B.,  M.  was  not  lia- 
ble for  contribution,  not  having  been 
liable  to  B.  on  the  note.  Hood  v. 
Morgan,  47  W.  Va.  817,  35  S.  E.  911. 

Rights  of  Cosurety  to  Creditors* 
Securities,  etc — ^A  cosurety  paying  the 
debt  of  his  principal  debtor  is  entitled 
to  contribution  against  his  cosurety, 
and  is  entitled  to  all  the  liens,  securi- 
ties, rights,  and  remedies  of  the  cred- 
itor against  such  cosurety  to  the  ex- 
tent of  the  relief  that  he  is  entitled  to, 
but  no  further.  Conaway  v.  Odbert,  2 
W.  Va.  25,  36. 

Extent  of  Recovery. — But  if  one 
surety  purchased  in  the  common  debt 
for  less  than  its  nominal  amount,  he 
can  only  claim  contribution  of  a  co- 
surety for  the  amount  actually  paid  by 
him.  Tarr  v.  Ravenscroft,  12  Gratt. 
642. 

The  liabilities  of  the  estate  of  a  dece- 
dent, and  the  rights  of  his  creditors, 
are  fixed  by  his  death.  If  at  that  dme 
a  creditor  has  the  right  to  prove 
against  his  estate  a  debt  for  which  the 
decedent  and  another  are  bound  as 
sureties,  and  subsequently  the  cosurety 
pays  the  debt,  he  is  substituted  to  the 
right  of  the  creditor,  and  may  prove 
the  whole  debt  against  the  estate  of 
the  decedent,  and  receive  dividends 
"thereon  until  one-half  of  the  debt  is 
paid,  although  the  estate  of  the  dece- 
dent will  not  pay  his  debts  in  full. 
Pace  V.  Pace,  95  Va.  792,  30  S.  E.  361, 
54  L.  R.  A.  459. 

c  Wife  Surety  for  Husband. 

Subsequent  lien  creditors  can  not 
compel  the  sale  of  the  wife's  property 
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to  pay  the  husband's  debt,  for  which 
she  is  surety,  so  as  to  give  them  the 
benefit  of  the  husband's  property. 
If  her  property  is  taken  to  pay  a 
prior  lien  against  her  husband,  for 
which  she  is  surety,  she  is  entitled 
to  be  subrogated  thereto  as  against 
subsequent  lien  creditors.  "The  wife 
has  an  equity  prior  in  right  to 
the  creditors,  and  instead  of  forcing 
the  trust  over  on  her  portion  of  the 
property  the  husband's  should  be  first 
subjected  to  its  satisfaction.  She  is 
only  his  surety,  and  she  is  entitled  to 
substitution  to  all  the  rights  of  the 
creditor  and  the  creditor  is  entitled  to 
the  benefit  of  the  trust  given  to  secure 
his  surety.  Marshaling  can  never  be 
resorted  to  against  the  prior  equity  of 
third  parties.  McClaskey  v.  O'Brien, 
16  W.  Va.  791;  Miller  v.  Jacobs,  3 
Watts  437;  2  Bart.  Chan.  Prac,  1052, 
1053;  Shield  Subrogation,  §  34."  Hall 
V.  Hyer,  48  W.  Va.  353,  357,  37  S.  E. 
594. 

d.  Surety  for  Partners  upon  Dissolu- 
tion. 
Where  a  party  becomes  surety  for 
one  of  two  partners  of  a  firm  upon  its 
dissolution,  and  joint  judgmenits  are 
rendered  against  the  surety  as  well  as 
the  partners,  and  he  pays  the  debts  of 
the  creditors  against  the  firm,  which 
the  partner,  for  whom  he  became 
surety,  was  primarily  liable,  he  is  en- 
titled to  be  subrogated  to  all  the  rights 
of  the  creditors  of  the  firm.  Highland 
V.  Highland,  5  W.  Va.  63.  See  also, 
CoflFman  v.  Hopk'ns,  75  Va.  645. 

B.  CODEBTORS. 
1.  In  GeneraL 

The  usual  rule  is  that  one  of  several 
joint  debtors  will,  as  against  his  codebt- 
ors,  ordinarily  be  subrogated  to  the 
securities  and  means  of  payment  of  the 
common  creditor  whom  he  has  satis- 
fied, so  as  to  enable  him  to  recover 
from  his  codebtors,  by  means  thereof, 
their  proportional  shares  of  their  in- 
debtedness which  he  has  discharged; 
and  this,  as  in  otber  cases  of  subroga- 


tion, arises  rather  from  contract.  Each  , 
joint  debtor  is  regarded  as  a  principal 
debtor  for  that  part  of  the  debt  which 
he  ought  to  pay,  and  as  surety  for  his 
codebtors  as  to  the  part  of  the  debt 
which  ought  to  be  discharged  by  them. 
Sheldon  on  Subrogation,  §  169,  citing 
Morrow  v,  Peyton,  8  Leigh  54;  Boyd 
V,  Boyd,  3  Gratt.  113,  approved  in 
Sands  v,  Durham,  99  Va.  263,  38  S.  E. 
145,  54  L.  R.  A.  614,  86  Am.  St.  Rep. 
814. 

Illustrative  Cases. — In  Tompkins  v, 
Mitchell,  2  Rand.  428,  it  was  enforced 
in  behalf  of  the  principal  debtor  against 
a  codebtor,  where  the  former  had  paid 
more  than  his  proportion  of  the  debt, 
by  substituting  him  to  the  rights  of  the 
creditor  whose  vendor's  lien  he  had 
discharged,  the  court  holding  that,  as 
between  themselves,  each  was  a  princi- 
pal debtor  for  his  one-half  of  the  debt; 
and  the  one  paying  more  than  one-half 
was  surety  as  to  the  excess  paid  by 
him. 

2.  Joint  Purchasers. 

As  between  two  joint  purchasers  of 
land  in  their  relation  to  each  other, 
they  are  principal  debtors  for  their  re- 
spective portions  of  the  purchase 
money,  and  each  is  surety  for  the 
other's  portion.  Therefore,  if  either  has 
paid  more  than  his  agreed  share,  he  be- 
comes entitled  to  all  the  rights  and 
remedies  of  the  surety,  to  subrogation 
among  the  rest,  against  the  other  for 
a  repayment  of  such  excess.  Dobyns 
V.  Rawley,  76  Va.  537,  following  Tomp- 
kins V.  Mitchell,  2  Rand.  428;  Horton 
V.  Bond,  28  Gratt.  815,  825;  Grove  v. 
Grove,  100  Va.  556,  42  S.  E.  312. 

Mortgagor. — It  was  held,  in  Wheat- 
ley  V.  Calhoun,  12  Leigh  264,  that 
where  two  joint  purchasers  of  property 
execute  a  mortgage  to  the  vendor  to 
secure  the  purchase  money,  and  one 
pays  more  than  his  moiety  of  the 
purchase  money,  he  is  entitled  to 
be  subrogated  in  equity,  to  the  rights 
of  the  mortgagee,  and  to  have  sat- 
isfaction o*it  of  the  mortgaged  subject. 
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for  the  excess  of  the  debt  paid  by  him 
above  his  just  porportion,  namely,  a 
moiety  thereof,  and,  as  the  rights  of 
the  mortgagee  are  paramount  to  the 
rights  of  the  delinquent  mortgagor's 
widow  to  dower,  so  are  the  rights  of 
.the  mortgagor  or  joint  purchaser  by 
subrogation,  who  has  paid  more  than 
his  just  share,  likewise  paramount  to 
her  right  of  dower.  Cited  in  Sands  v. 
Durham,  99  Va.  263,  268,  38  S.  E.  145, 
54  L.  R.  A.  614,  86  Am.  St.  Rep.  814, 
884;  Blair  v.  Mounts,  41  W.  Va.  706, 
715,  24  S.   E.  620,  623. 

In  Dobyns  v.  Rawley,  76  Va.  537, 
the  consideration  of  real  estate  sold 
and  conveyed  by  Fulton  to  Rawley  and 
Davis  jointly,  was  $5,000,  for  the  pay- 
ment of  which  they  executed  their 
joint  bond.  In  a  subsequent  division 
of  the  land  between  the  purchasers, 
Rawley's  parcel  was  rated  at  $3,000, 
and  Davis'  at  $2,400,  and  in  this  pro- 
portion they  were  to  discharge  their 
joint  indebtedness  to  Fulton.  It  was 
held,  that  the  legal  effect  of  the  ar- 
rangement was,  that  as  between  the 
two  purchasers  and  in  relation  to  each 
other,  they  were  principal  debtors  for 
their  respective  portions  of  the  pur- 
chase money,  and  each  was  surety  for 
the  other's  portion,  and  that,  if  either 
paid  more  than  his  agreed  share,  he 
became  entitled  to  all  the  rights  and 
remedies  of  a  sure-ty — to  subrogation 
among  the  rest — against  the  other  for 
repayment  of  such  excess. 

Where  two  persons  purchase  a  tract 
of  land  jointly,  and  one  of  them  pays 
more  than  his  proportion  of  the  pur- 
chase money,  while  the  other  takes  a 
conveyance  of  the  whole  to  himself, 
the  person  who  has  advanced  more 
than  his  share,  has  a  lien  on  the  land 
for  the  money  so  advanced.  In  such 
case,  if  the  plaintiff  does  not  pray  to 
subject  the  land,  but  only  for  a  per- 
sonal decree  for  the  balance  due,  equity 
will  have  jurisdiction.  Hays  v.  Wood, 
4  Rand.  272,  15  Am.   Dec.  754. 

In  a  suit  for  partition  brought  by  the 
voluntary  alienee  of  one  of  the  grantees 


of  real  estate  against  the  other  gran- 
tees, the  latter  may,  by  cross  bill, 
assert  a  lien  on  the  share  conveyed  for 
the  grantor's  share  of  the  purchase 
money  which  had  been  paid  by  the 
other  grantees.  Such  voluntary  alienee 
occupies  no  higher  plane  in  relation  to 
the  property  than  his  grantor  did. 
Grove  v.  Grove,  100  Va.  556,  42  S.  E 
312. 

C.  PARTIES  TO  NEGOTIABLE  IN- 
STRUMENTS. 

1.  In  General 

"It  is  very  well  established  that  when 
one  surety  pays  a  debt,  he  can  demand 
contribution  of  a  cosurety,  and  that 
he  is  substituted  to  the  lien  in  favor 
of  a  creditor  against  the  land  of  his 
cosurety  to  enable  him  to  enforce  con- 
tribution. Hawker  v.  Moore,  40  W. 
Va.  49;  3  Am.  &  Eng.  Dec.  in  Eq.  177. 
This  substitution  is  given  between  co- 
sureties for  the  legal  liability  that  ex- 
ists in  favor  of  one  against  the  other. 
Why  should  it  not  likewise  exist  in 
favor  of  one  endorser  against  another 
for  the  enforcement  of  his  legal  rights 
against  that  other?  That  liability  is  not 
one  of  coatribution,  but  is  a  demand 
by  the  subsequent  endorser  against  the 
endorser  preceding  him  for  the  whole 
amount  of  the  debt,  in  the  absence  of 
a  special  agreement  otherwise.  Willis 
V.  Willis,  42  W.  Va.  522,  26  S.  E.  515." 
Schilb  V.  Moon,  50  W.  Va.  47,  49,  40 
S.  E.  329. 

2.  Pasrment  of  Judgments  by  Endors- 

ers. 

An  endorser  for  accommodation  pay- 
ing a  judgment  against  himself  and 
the  maker  on  a  protested  negotiable 
note  is  entitled  to  be  subrogated  to 
all  the  rights  of  the  holder.  He  is 
under  no  obligation  to  appeal  from  the 
judgment,  as  he  could  not  know  that 
relief  could  be  thus  obtained.  The  law 
imposes  no  such  unreasonable  burden 
on  a  surety.  Bank  v.  Allen,  76  Va. 
200. 

A  judgment  obtained  against  a  sub- 
sequent   endorser    is    not    conclusive 
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against  a  prior  endorser,  but  in  order 
to  make  him  responsible,  where  the 
subsequent  endorser  has  paid,  his  lia- 
bility must  be  fixed  as  though  no  judg- 
ment had  ever  been  obtained.  But 
when  such  liability  is  fixed,  a  security 
of  the  subsequent  endorser  in  a  forth- 
coming bond,  is  entitled  to  be  substi- 
tuted into  the  shoes  of  his  principal 
to  the  extent  of  that  liability,  but  be- 
fore he  can  take  the  place  of  the  judg- 
ment creditor,  such  creditor  must  be 
a  party  to  the  suit.  Conaway  v.  Odbert, 
2  W.  Va.  25. 

Prior  Establishment  of  Right  at  Law. 
— So  also,  a  subsequent  endorser  of  a 
negotiable  note,  who  pays  a  judgment 
on  it  in  favor  of  the  holder  against 
the  maker,  a  prior  endorser  and  sub- 
sequent endorser,  the  maker  being  in- 
solvent, is  entitled  in  equity  to 
substitution  to  the  lien  of  the  judg- 
ment against  such  prior  endorser;  and 
he  may  sue  to  enforce  such  substitu- 
tion, without  first  getting  a  judgment 
at  law  against  the  prior  endorser  for 
the  money  paid  by  him.  Schilb  v. 
Moon,  50  W.  Va.   47,  40  S.   E.  329. 

Efifect  of  Assignment  of  Judgment. 
— No  assignment  of  a  judgment  will 
deprive  a  prior  endorser  of  any  rights 
and  equities  he  may  have  or  be  entitled 
to,  against  a  subsequent  endorser. 
Conaway  v.   Odbert,   2  W.  Va.  25. 

Merger.  —  If  separate  judgments  be 
recovered  against  the  maker  and  in- 
dorser  of  a  note,  and  judgment  be 
recovered  in  another  state  on  the  judg- 
ment against  the  indorser,  and  he  sat- 
isfies the  same,  he  will  be  subrogated 
to  the  lien  of  the  judgment  which  was 
obtained  against  the  maker.  Bank  v. 
Allen,  76  Va.  200. 

3.    Securities  to  Indemnify  Endorsers. 

It  seems  that  if  the  indorser  has  been 
discharged  from  his  liability  on  the 
note,  by  reason  of  the  negligence  of 
the  holder  in  not  giving  him  due  notice 
of  dishonor,  no  subsequent  party  to 
the  paper  may  claim  to  be  subrogated 
to  the  benefit  of  securities  for  his  in- 


demnity. Bank  v.  Boisseau,  12  Leigh 
387;  Hopewell  v,  Cumberland  Bank,  10 
Leigh  206.  See  also,  Hauscr  v.  King, 
76  Va.  731. 

A  deed  of  trust  is  executed  to  indem- 
nify a  first  indorser  at  bank  from  loss; 
but  though  the  note  is  not  paid,  the 
first  indorser  is  exempted  from  liability 
by  the  failure  of  the  bank  to  give  him 
due  notice  of  dishonor.  Held,  neither 
the  bank  nor  any  subsequent  indorser 
has  any  claim  to  rank  as  creditor  on 
the  trust  fund  under  the  deed  of  trust, 
by  subrogation  to  the  first  indorser, 
who  was  thereby  indemnified,  but  who 
never  sustained  any  loss.  Bank  v, 
Boisseau,  12  Leigh  387. 

In  order  to  secure  the  accommoda- 
tion indorsers  of  a  note  due  at  bank, 
the  maker  conveys  land  to  trustees  by 
a  deed  in  which  he  covenants  for  him- 
self and  his  heirs,  with  the  trustees  and 
the  bank  respectively,  that  he  is  pos- 
sessed of  an  absolute  estate  of  in- 
heritance in  the  premises,  and  that  he 
will  warrant  and  defend  the  same 
against  all  persons.  After  the  death 
of  the  grantor,  the  indorsers  pay  the 
debt  to  the  bank,  and  the  trust  prop- 
erty having  been  sold  to  satisfy  a  debt 
secured  by  a  prior  deed  of  trust 
thereon,  they  file  a  bill  to  be  subro- 
gated to  the  rights  of  the  bank  under 
the  second  trust  deed,  and  to  have  sat- 
isfaction out  of  other  lands  of  the 
grantor  descended  to  his  heirs.  Held, 
the  covenant  in  the  second  deed  was 
broken  by  the  sale  under  the  first. 
The  complainants  are  entitled  to  come 
into  equity  for  satisfaction  out  of  the 
real  assets  in  the  hands  of  the  heirs,  to 
the  extent  of  the  damages  accruing: 
from  the  breach  of  the  ancestor's  cove- 
nant.    Haffey  v.  Birchctts,  11  Leigh  83. 

Impairment  of  *  Right  by  Holder. — 
When  the  endorser  pays  off  the  debt, 
he  has  a  right  to  proceed  at  once  to 
collect  from  prior  parties  to  the  note, 
what  he  has  so  paid,  and  to  enforce  all 
the  equities  of  the  holder,  but  if  the 
holder  has  suspended  his  own  right  to 
proceed,  the   endorser,  who  stands   in 
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his  shoes,  can  not  proceed,  because  of 
such  suspension;  the  rights  of  the  en- 
dorser being  thus  impaired  by  the 
holder,  it  operates  to  exonerate  the 
endorser.  Shields  v.  Reynolds,  9  W. 
Va.  483. 

D.  PARTNERS. 

In  General. — Among  joint  obligors 
and  partners  each  is  primarily  bound 
for  his  own  share,  and  secondarily  lia- 
ble for  the  share  of  the  other;  and, 
although  all  are  bound  to  the  obligee, 
if  one  pays  the  share  of  another,  all 
the  essential  conditions  are  present 
which  entitle  the  former  to  be  subro- 
gated to  the  rights  of  the  creditor 
against  the  latter.  Sands  v.  Durham, 
99  Va.  263,  38  S.  E.  145,  reversing,  on 
rehearing,  Sands  v.  Durham,  98  Va. 
392.  36  S.  E.  472. 

Where  the  partnership  has  been  dis- 
solved, social  assets  exhausted  in  the 
payment  of  partnership  debts,  and  the 
settlement  of  the  partnership  accounts 
made,  from  which  it  appeared  that  one 
partner  was  in  advance  to  the  firm,  and 
with  his  individual  means  had  paid 
judgrments  against  it,  he  is  entitled  to 
be  subrogated  to  the  rights  of  the  judg- 
ment creditor  whose  judgments  he  Jias 
discharged,  and  to  subject  the  land 
owned  by  his  copartner  at  the  time  of 
the  docketing  of  the  judgments  to  their 
satisfaction.     Sands  v.  Durham,  99  Va. 

263,  38  S.  E.  145,  54  L.  R.  A.  614. 

In    Wheatley   v.    Calhoun,    12    Leigh 

264,  the  parties  were  partners.  The 
original  debt  was  a  joint  obligation,  but 
not  a  partnership  debt.  Subsequently 
the  firm  made  its  notes  therefor  and 
5 -cured  them  by  a  lien  on  the  property 
for  which  the  debt  was  created. 
Afterwards  one  of  the  partners  paid 
the  entire  debt,  and  .he  was  subrogated 
to  the  lien  of  the  creditor  whose  debt 
he  had  satisfied. 

Retiring  Partner  Indemnified. — A 
partner  who  retires  from  the  firm  and 
for  valuable  consideration  is  indemnified 
bv  the  remaining  partners  against  all 
debts  and   liabilities   of  the   firm,  will. 


in  equity,  be  considered  a  surety  for 
them,  and  subrogated  to  the  rights  of 
a  creditor,  to  whom  he  is  compelled  to 
pay  a  firm  debt.  Sands  v.  Durham,  98 
Va.  392,  36  S.  E.  472,  54  L.  R.  A,  614; 
Buchanan  v.  Clark,  10  Gratt   164. 

Death  of  Partner. — Where  the  sur- 
viving partner  pays  the  partnership 
debts  of  a  losing  concern,  he  is  en- 
titled to  be  subrogated  for  the  amount 
that  the  estate  of  the  deceased  partner 
is  indebted  to  him  on  that  account,  to 
the  rights  of  the  creditors  of  the  firm 
whose  debts  he  has  paid.  Morris  v, 
Morris,  4  Gratt.  293. 

Buchanan  v.  Clark.  —  Where  two 
partners  give  to  the  third  the  money  ta 
pay  a  joint  and  several  single  bill  of 
the  partners  given  for  a  firm  debt  which 
he  agrees  and  binds  himself  to  pay  but 
fails  to  do,  and  one  of  the  other  part- 
ners pays  a  judgment  obtained  on 
such  bill,  the  latter  is  entitled  to  be 
subrogated  to  the  rights  of  the  judg* 
ment  creditor  as  against  the  partner 
making  such  promise  and  purchasers 
from  him  after  the  rendition  of  the 
judgment,  as  by  his  agreement  to  pay 
the  debt  he  becomes,  as  between  the 
partners,  the  principal,  and  his  copart- 
ners are  sureties  only;  and  although  the 
judgment  is  in  fact  extinguished  by 
the  payment,  it  is  kept  alive  in  the 
contemplation  of  equity  for  the  benefit 
of  the  surety.  Buchanan  v.  Clark,  10 
Gratt.  164. 

E.  PERSONAL  REPRESENTA- 
TIVES. 

Executor  Advancing  Money  to  Es- 
tate to  Pay  Debts. — An  executor  who 
has  advanced  money  to  the  estate,  by 
paying  the  claims  of  creditors,  will  br 
entitled  to  stand  in  the  place  of  such 
creditors,  in  a  suit  instituted  by  credit- 
ors to  have  the  real  estate  subjected  to 
the  payment  of  their  debts.  Kinney  z\ 
Harvey,  2  Leigh  70;  Gaw  v.  Huffman, 
12  Gratt.  628. 

Bill  by  creditors  against  executors 
and  devisees,  to  charge  their  demands 
on    decedent's    real    estate,    the    <ame 
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being  charged  with  debts  by  his  will; 
on  the  settlement  of  the  executor's  ac- 
counts, it  is  found  that  he  is  largely  in 
advance  to  the  estate,  for  payments 
made  by  him  to  creditors,  beyond  the 
available  assets  by  him  received; 
though  there  is  a  much  greater  amount, 
due  the  testator's  estate,  of  debts  not 
desperate.  Held,  the  executor  shall 
Tank  as  a  creditor  on  the  real,  by  sub- 
stitution in  the  place  of  the  creditors, 
whose  demand  he  has  satisfied  out  of 
his  own  pocket.  Kinney  v.  Harvey, 
2  Leigh  70,  cited  in  Morgan  v.  Fisher, 
82  Va.  417,  422;  Powell  v.  White,  11 
Leigh  309,  332. 

Administrator  Paying  Debts  Out  of 
Order. — Where  an  administrator,  out 
of  the  intestate's  assets,  voluntarily 
pays  debts  of  an  inferior  class  in  prefer- 
ence to  debts  of  a  higher  class,  and 
there  is  a  deficiency  of  assets,  he  is  not 
entitled  to  have  the  creditors  so  paid 
refund.  The  case  has  no  analogy  to 
the  case  of  an  executor  paying  legacies 
before  paying  the  debts,  where  the 
executor  is  entitled  to  be  substituted  to 
the  creditors*  rights  to  have  the  lega- 
tees refund.  Findlay  v.  Trigg,  83  Va. 
539,  3  S.  E.  142. 

Extent  of  Representative's  Rights.—- 
Son  gave  a  bond  secured  by  trust  deed 
on  his  land.  Father  endorsed  his 
name  on  the  bond,  and  as  a  gift,  to 
clear  son's  land  of  encumbrance,  paid 
the  greater  part.  After  his  death  his 
executrix  paid  the  balance,  took  an  as- 
signment of  the  bond,  and  sued  to  en- 
force the  trust  deed  for  the  benefit  of 
the  estate.  Held,  executrix  can  only 
enforce  the  trust  deed  to  the  extent 
she,  as  such,  made  payment.  Scott  v. 
Scott,  83  Va.  251,  2  S.  E.  431. 

Cumulative  and  Exclusive  Remedies. 
— W.,  administrator  of  G.,  assigns  the 
bond  of  T.  to  the  executors  of  H.,  in 
discharge  of  a  debt  due  from  G.  to  H. 
The  executors  of  H.  sue  T.,  and  recover 
a  judgment  upon  the  bond;  and  he 
thereupon  enjoins  it  on  the  ground  that 
G.  was  indebted  to  him  for  a  legacy  left 


by  R.,  of  whom  G.  had  been  executor; 
and  this  injunction  is  afterwards  per* 
petuated.  Held,  that  the  executors  of 
H.  are  entitled  to  be  substituted  to  the 
rights  of  T.  against  G.'s  estate;  and  are 
not  confined  to  their  remedy  upon  the 
assignment  of  W.  Braxton  v.  Harri- 
son, 11  Gratt.  30. 

F.  OFFICERS. 

1.  Sheriff  Paying  Execution. 

Necessity  for  Assignment. — A  sheriff 
or  other  officer  who  pays  an  execution 
in  his  hands  for  collection,  without  an 
assignment  at  the  time,  of  the  judgment 
on  which  it  is  founded  or  the  debt,  is 
not  entitled  to  be  subrogated  to  the 
lien  of  the  creditor  whose  debt  he  has 
paid,  as  against  other  creditors  having 
liens  by  judgment  or  otherwise. 
Clevinger  v.  Miller,  27  Gratt.  740; 
Sherman  v.  Shaver,  75  Va.  1;  Feamster 
V.  Withrow,  12  W.  Va.  611;  Repass  v. 
Moore,  98  Va.  377,  36  S.  E.  474;  Neely 
V.  Jones,  6  W.  Va.  625,  643;  Kendrick  v. 
Forney,  22  Gratt.  748;  Beard  v.  Ar- 
buckle,  19  W.  Va.  135. 

Conventional  Subrogatioiu — If  a 
sheriff  with  his  own  money  pays  off 
an  execution,  which,  has  been  or  is  in 
his  hands,  without  the  request  of  the 
defendant,  but  at  the  time  he  pays  such 
execution  or  judgment,  there  is  an  un- 
derstanding or  agreement  between  him 
and  the  plaintiff,  that  he  shall  have 
the  benefit  of  the  judgment  and  issue 
another  execution  in  the  name  of  the 
plaintiff  for  the  use  of  the  defendant, 
this  amounts  to  a  purchase  by  the 
sheriff  of  the  judgment,  and  he  has  a 
right  as  against  the  defendant  to  issue 
another  execution  on  the  judgment  for 
the  use  of  himself.  Hall  v.  Taylor,  18 
W.  Va.  544,  545. 

Rights  of  Third  Parties. — A  sheriff 
may  purchase  a  debt  in  his  hands  for 
collection  by  execution,  if  he  act  bona 
fide.  Clevinger  v.  Miller,  27  Gratt.  740. 
True,  if  he  make  default  in  his  office 
and  thereby  incur  a  liability  which  he 
discharges  under  legal  compulsion,  he 
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is  not  entitled  to  indemnity  by  subroga- 
tion, at  least  as  against  third  parties 
who  would  be  injured  by  it.  Clevinger 
V,  Miller,  27  Gratt.  740;  Sherman  v. 
Shaver,  75  Va.  1.  Rhea  v.  Preston,  75 
Va.  757,  771. 

Rights  of  Sheriff  against  Debtor.— A 
sheriff,  having  or  having  had  an  execu- 
tion in  his  hands,  may  pay  the  judg- 
ment debt  to  the  creditor,  and  have  the 
same  rights  against  the  debtor  as  a 
stranger,  whether  he  takes  an  assign- 
ment of  the  judgment  or  not.  Neely  v. 
Jones,  16  W.  Va.  625. 

If  a  sheriff,  who  has  had  or  who  has 
an  execution  in  his  hands,  pays  the 
amount  of  the  debt  to  the  creditor  with- 
out intending  to  extinguish  the  debt, 
whether  he  takes  an  assignment  of  the 
judgment  or  not,  may  have  a  right 
under  circumstances  to  enforce  the 
payment  of  the  debt  against  the  debtor. 
Beard  v.  Arbuckle,  19  W.  Va.  135. 

2.  Deputy  Sheriff. 

The  judgment  recovered  against  the 
high  sheriff  is  by  a  creditor  of  the 
county  for  money  lent;  the  deputy  sus- 
tains no  such  relation  to  the  creditor 
as  will  entitle  him  to  be  substituted  to 
the  rights  of  the  creditor  against  the 
justices  of  the  county,  to  enforce  the 
payment  of  so  much  of  the  debt  as  they 
have  not  levied  for.  "Substitution  is 
a  remedy  afforded  by  courts  of  equity 
to  the  surety,  upon  paying  the  debt  of 
his  principal.  Complainant  was  not  a 
surety  for  the  county  of  Lee.  He  held 
in  his  hands  funds  belonging  to  the 
county,  for  which  his  principal  was 
held  liable;  and  the  latter,  to  the  ex- 
tent of  that  liability,  had  the  right  to 
resort  to  complainant  for  indemnity. 
It  will  not  be  gravely  maintained  that 
complainant,  upon  satisfying  a  judg- 
ment based  upon  his  own  delinquency, 
could  thereupon  recover  the  amount 
from  the  party  for  whose  benefit  the 
judgment  was  recovered.  The  state- 
ment of  the  proposition  carries  with  it 
its  refutation."  Lee  County  Justices  v. 
Fulkerson,   21   Gratt.    182,   193. 


G.  PURCHASERS. 

1.  Purchasers  of  Encumbered  Estates. 

a.  In  GeneraL 

Subrogation,  as  a  matter  of  right, 
independently  of  contract,  takes  place 
for  the  benefit  of  a  purchaser  who  has 
extinguished  an  encumbrance  upon  the 
estate  which  he  has  purchased.  It  will 
be  applied  whenever  the  person  claim- 
ing its  benefit  has  been  compelled  to 
pay  the  debt  of  a  third  person  in  order 
to  protect  his  own  rights  or  save  his 
own  property.  McNeil,  v.  Miller,  29  W. 
Va.  480,  2  S.  E.  335;  Armentrout  v. 
Gibbons,  30  Gratt.  632;  McClaskcy  v. 
O'Brien,  16  W.  Va.  791;  Blair  v. 
Mounts,  41  W.  Va.  706,  24  S.  E.  620. 

b.  Qualifications  of  Rule. 

But  where  the  purchaser  buys  sub- 
ject to  an  existing  incumbrance,  or 
undertakes  to  pay  it  off  in  satisfaction 
of  the  purchase  money  due  his  vendor, 
the  case  is  very  different.  He  thus  be- 
comes the  principal  debtor,  and  as  be- 
tween himself  and  the  vendor  at  least* 
he  is  primarily  bound  to  discharge  the 
incumbrance,  and  the  vendor  having  a 
right  as  against  him  to  require  the  ob- 
ligation to  be  performed,  the  subse- 
quent encumbrancer  is  entitled  to  stand 
in  the  vendor's  shoes  and  have  his 
equities  administered  for  his  relief. 
Schultz  V.  Hansbrough,  33  Gratt.  567. 

Assumption  of  Debt — So  also,  where 
a  party  has  ajssumed  a  debt,  and  re- 
tained the  consideration  therefor  out 
of  the  purchase  price  of  lands  bought 
by  him  at  the  time  of  the  purchase,  and 
against  which  the  debt  was  a  Hen,  he 
can  not  become  an  assignee  of  the  debt 
and  lien,  nor  render  himself  entitled  to 
subrogation  thereto  as  against  the  es- 
tates of  any  one  claiming  thereunder. 
Menefee  v.  Marge,  1  Va.  Dec.  644. 

Where  an  intestate  entered  into  a 
contract  with  A  and  B  conveying  them 
his  land,  and  they  assumed  the  payment 
of  certain  debts  of  the  intestate  secured 
on  the  land  in  question;  to  contract  re- 
citing that  another  debt  from  the  in- 
testate to  C  who  had  willed  his  whole 
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estate  to  A's  wife,  had  been  assigned 
for  their  benefit,  but  they  made  no  ex- 
press promise  to  pay  the  latter  debt, 
which  was  also  the  lien  on  the  land,  it 
was  held,  that  the  payment  of  the  debt 
to  C  by  A  and  B  was  no  part  of  the 
consideration  for  .the  land,  and  the  fact 
that  such  debt  was  paid  by  the  intes- 
tate will  not  subject  the  land  to  the 
payment  of  a  liability  incurred  by  the 
intestate  in  his  lifetime  upon  a  bond, 
to  the  exoneration  of  a  surety.  Jones 
V.  Covington,  84  Va.  778,  6  S.  E.  212. 

c  Necessity  for  Assignment  of  Lien. 
Where  a  purchaser  of  land,  pursuant 
to  his  contract,  discharge  a  lien  on  the 
land  binding  the  vendor's  estate 
therein,  and  the  contract  is  abandoned 
by  the  parties,  and  the  vendor  becomes 
unable  to  execute  it,  the  purchaser  is 
entitled  to  be  substituted  to  the  benefit 
of  such  lien,  although  he  took  no  as- 
signment thereof  when  he  discharged 
it,  and  the  lien  will  be  kept  alive  in 
equity  for  his  indemnity.  James  v.  Bur- 
bridge,  33  W.  Va.  272,  10  S.  E.  3f6,  cit- 
ing Gatewood  v.  Gate  wood,  75  Va.  407; 
Moore  v.  Ligon,  22  W.  Va.  292;  McNeil 
V.  Miller,  29  W.  Va.  480,  2  S.  E.  335; 
Hoke  V.  Jones,  33  W.  Va.  501,  10  S.  E. 
775. 

d.  Land  Encun[ibcred  with  Judgment 
Liens. 

Vendee  Pays  Judgment  against 
Vendor. — ^Where  the  purchaser  of  land 
with  general  warranty,  afterwards  as- 
certains that  judgments  have  been  re- 
covered and  docketed  against  his 
vendor  and  to  save  his  land  from  being 
sold  to  satisfy  the  liens  thereof,  pays 
off  the  same,  he  will  be  subrogated  to 
the  liens  so  paid  against  any  other  land 
owned  by  his  vendor.  Beall  v.  Walker, 
26  W.  Va.  741;  McNeil  v.  Miller,  29 
W.  Va.  480,  2  S.  E.  335. 

Order  of  Subjecting  Property  Vio- 
lated.— If  a  judgment  is  obtained  which 
is  a  lien  on  the  defendant's  lands,  and 
he  sells  and  conveys  part  of  it,  the 
judgment  creditor  ought  to  proceed  in 
the    first   instance    against    the    unsold 


portion;  and  if  he  takes  that  which  is 
sold  in  execution,  the  purchaser  may  be 
subrogated  to  the  judgment  Mc- 
Claskey  v,  O'Brien,  16  W.  Va.  791; 
Conrad  v.  Harrison,  3  Leigh  532. 

Subsequent  Judgment  Creditors.~If 
one  of  two  tracts  of  land,  which  are 
subject  to  a  judgment  lien  be  sold  by 
the  defendant  in  the  judgment,  a  subse. 
quent  judgment  creditor  is  not  entitled 
to  subrogation  to  the  prior  lien,  be- 
cause such  a  decree  would  conflict  with 
the  equity  of  the  purchaser.  McClaskey 
V.  O'Brien,  16  W.  Va.  791. 

Nature  of  Right.— The  rights  of  a 
vendee  of  land,  who  has  been  decreed 
to  pay  the  amount  of  a  judgment 
against  his  vendor,  which  was  a  lien 
upon  the  land,  to  be  substituted  to  the 
rights  of  the  judgment  creditor,  and  to 
set  off  the  amount  of  the  judgment 
against  a  bond  given  for  the  purchase 
money,  are  equitable  rights.  Terry  v. 
Wooding,  2  Pat.  &  H.  178;  Johnson  w. 
Young,  20  W.  Va.  614. 

e.    Land  Encumbered  with  Deeds    of 
Trust. 

If  a  wife  unite  with  her  husband  in 
a  deed  of  trust  on  his  land  to  secure 
the  payment  of  a  debt  due  by  him,  and 
subsequently  the  husband  gives  a  sec- 
ond deed  of  trust  on  the  same  land  in 
which  the  wife  does  not  unite,  and  the 
land  is  sold  under  the  second  deed,  but 
the  purchase  money  is  applied  so  far 
as  need  be  to  the  extinguishment  of  the 
debt  secured  by  the  first  deed,  a  court 
of  equity  will  subrogate  the  purchaser 
to  the  rights  of  the  creditor  in  the  first 
deed.  Land  v.  Shipp,  100  Va.  337,  41 
S.  E.  742. 

H  A  has  purchased  a  tract  of  land 
from  B  and  executed  his  notes  for  the 
purchase  money  and  a  deed  of  trust  on 
the  land  to  secure  B,  and  then  sells  the 
land  to  C  with  the  agreement,  that  C 
shall  take  up  the  notes  as  they  become 
due,  and  C  does  take  up  the  first  note, 
he  stands  in  the  shoes  of  A  and  not 
B.  and  can  not  be  subrogated  to  the 
rights  of  B  in  the  trust  deed;  for  the 


996 


Subrogation 


note  is  paid,  and  the  debt  to  that  ex- 
tent discharged.  Bier  v.  Smith,  25  W. 
Va.   830,   831. 

f.  Land  Encumbered  with  Trust  Liens. 

Where  a  tract  of  land  is  conveyed  to 
a  vendee  with  covenants  of  general 
warranty,  and  the  vendee  executes  his 
bonds  to  the  vendor  for  the  purchase 
money,  and  the  purchaser  is  compelled 
to  pay  off  trust  liens  which  had  been 
executed  by  the  vendor  thereon  in  or- 
der to  obtain  a  clear  title  therefor,  the 
vendee  is  entitled  to  substitution  to  the 
rights  of  the  parties  who  held  the  liens, 
and  in  a  suit  by  the  vendor  to  recover 
the  purchase  money,  may  set  off  the 
amounts  so  paid  against  the  claim  of 
his  vendor  for  the  purchase  money. 
Hoke  V,  Jones,  33  W.  Va.  501,  10  S.  E. 
775. 

g.  Land   Encumbered    with    Vendor's 
Lien. 

In  General. — Where  a  person  pur- 
chases land  encumbered  with  a  vend- 
or's lien,  which  the  vendee  pays  off  to 
protect  his  interest,  he  will  be  subro- 
gated to  the  rights  of  the  holders  of 
such  vendor's  lien.  McNeil  v.  Miller, 
29  W.  Va.  480,  2  S.  E.  335;  Moorehead 
V.  Horner,  30  W.  Va.  548,  4  S.  E.  448; 
Davis  V.  Vass,  47  W.  Va.  811,  35  S.  E. 
826;  Nalle  v.  Parish,  98  Va.  130,  34  S. 
E.  985;  Morgan  v.  Fisher,  82  Va.  417. 

Illustrative  Cases. — By  written  con- 
tract, A  became  the  purchaser  of  a 
tract  of  land  from  B.  At  the  time  of 
the  purchase,  the  land  was  subject  to 
a  vendor's  lien  in  favor  of  C,  which, 
with  the  consent  of  B,  A  paid  off  out 
of  the  purchase  money  due  from  him. 
After  the  sale,  but  before  A  had  his 
contract  of  purchase  recorded,  D  ob- 
tained a  judgment  against  B,  and  by 
suit  sought  to  subject  the  land  to  the 
payment  of  his  judgment.  Held,  as 
against  the  judgment  of  D,  A  is  enti- 
tled to  be  subrogated  to  the  rights  of 
C,  and  D  is  only  entitled  to  have  his 
judgment  satisfied  out  of  the  proceeds 
of  the  sale  of  the  land  after  A  has 
been  repaid  the  amount  of  the  vendor's 


lien  paid  by  him  to  C,  with  its  interest. 
McNeil  z/.  Miller,  29  W.  Va.  480,  2  S. 
E.  335. 

By  an  executory  contract  between 
A  and  B,  the  former  bound  himself  to 
convey  to  the  latter,  upon  the  payment 
of  the  purchase  money,  certain  real  es- 
tate. Subsequently  B  conveyed  said 
real  estate  to  C,  reserving  in  the  deed 
a  lien  to  indemnify  A  against  certain 
judgments,  which  B  was  then  prima- 
rily bound  to  pay;  afterwards  A  con- 
veyed the  legal  title  to  said  real  estate 
to  B,  reserving  a  lien  in  the  deed  for 
his  indemnity  against  said  judgments; 
the  legal  title  is  never  conveyed  to  C. 
In  a  suit  by  A  to  subject  the  said  real 
estate  to  the  payment  of  the  amount  he 
was  compelled  to  pay  to  satisfy  said 
judgments,  held,  A  was  entitled  to  sub- 
ject said  real  estate  in  the  hands  of  C 
to  such  payment.  Morehead  v.  Hor- 
ner, 30  W.  Va,  548,  4  S.  E.  448. 

B.  sold  a  tract  of  land  to  V.  for  $550, 
of  which  V.  paid  $250,  and  went  into 
possession  of  the  land,  occupying  it 
with  his  family.  V.  paid  no  more  on 
the  land,  and  left  his  family  to  maintain 
themselves,  but  returning  home  and  re- 
maining at  his  pleasure.  B.,  claiming 
that  V.  had  relinquished  his  purchase, 
sold  the  land  to  L,  the  wife  of  V.,  for 
$306,  she  paying  in  cash  $70  from  her 
own  means,  and  giving  her  notes  for 
the  residue  of  the  purchase  money. 
D.,  having  a  judgment  against  V.,  ren- 
dered on  a  debt  existing  at  the  time  V. 
paid  the  $250  on  the  land,  filed  his  bill 
to  enforce  his  judgment  against  V.'s 
equitable  interest  in  the  land.  Held, 
I.,  having  purchased  the  land  in  good 
faith,  without  knowledge  of  D.'s  debt 
against  V.,  and  having  paid  the  $70 
from  her  own  means,  is  entitled  to  be 
substituted  to  the  rights  of  B.  as  vendor 
to  that  amount  prior  to  the  claim  of 
D.  Davis  V.  Vass,  47  W.  Va.  811,  35 
S.   E.   826. 

Married  Woman. — ^Where  the  party 
primarily  liable  is  a  married  woman, 
without  power  to  contract,  but  the  pay- 
ment is  of  a  debt,  which  is  a  vendor's 
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lien  on  land  conveyed  to  her,  and  is 
made  by  one  who  purchased  a  part  of 
the  land  from  one  having  no  authority 
to  sell,  but  who  paid  the  purchase  price 
to  the  holder  of  the  lien,  he  is  entitled 
to  be  subrogated  to  the  rights  of  the 
holder  of  the  lien,  at  least  to  the  part 
of  the  land  so  purchased.  Nalle  v.  Faj- 
ish,  98  Va.  130,  34  S.  E.  985. 

Right  of  Fraudulent  Vendee. — When 
a  conveyance  is  set  aside  as  fraudulent 
as  to  creditors,  the  fraudulent  vendee 
in  such  conveyance,  'who  has  paid  a 
vendors  lien  on  the  land  conveyed  as 
part  of  the  consideration  for  the  fraud- 
ulent purchase,  will  be  subrogated  to 
the  rights  of  the  original  holder  of  the 
vendor's  lien  against  the  land.  Kim- 
ble V.  Wotring,  48  W.  Va.  412,  37  S. 
E.  606. 

h.  Convejrances  by  Insolvent  Debtors. 
In  a  convejrance  by  an  insolvent 
debtor,  operating,  under  Code,  1891,  ch. 
74,  §  2,  as  a  preference,  and  standing 
for  the  benefit  of  all  creditors,  if  the 
purchaser  discharge  prior  liens  on  the 
property,  he  will  be  substituted  to  such 
liens,  and  accorded  their  priority.  Her- 
old  V.  Bariow  (W.  Va.),  36  S.  E.  8. 

L   Widow  Paying  Off  Liens. 

In  Simmons  v.  Lyles,  32  Gratt.  752, 
the  widow  remained  in  the  mansion 
house,  having  with  her  two  infant  chil- 
dren, whom  she  supported;  no  assign- 
ment of  dower  was  made  to  her,  she 
paid  the  balance  of  the  purchase  price 
due  for  the  property,  which  was  secured 
by  a  vendor's  lien;  she  also  paid  taxes 
due  upon  the  property.  It  was  held, 
as  against  judgment  creditors  of  her 
late  husband,  that  she  was  entitled  to 
be  reimbursed  the  amount  of  the  taxes 
and  purchase  money  paid  by  her;  and 
that  the  claims  so  paid  ofl  constituted 
prior  liens  on  the  property.  See  Gate- 
wood  V.   Gatewood,   75  Va.   407. 

In  Simmons  v,  Lyles,  32  Gratt  752, 
it  was  held,  that  a  widow,  who  pays  a 
balance  of  the  purchase  money,  due 
for  the  real  estate  of  her  husband,  and 
secured   by   a   vendor's   lien,  and   also 


pays  the  taxes  on  such  property,  has 

a  prior  lien  as  against  the  creditors  of 

the  husband  for  the  repayment  of  such 

money. 

j.  Priorities. 

Where  the  owner  of  land  which  is 
encumbered  by  a  trust  lien,  judgment 
liens,  and  liens  for  the  original  pur- 
chase money,  which  liens  are  para- 
mount to  the  dower  right  of  his  wife 

j  in  the  event  of  his  death,  sells  that 
land  to  a  third  party,  who  pays  off  and 
discharges  these  liens  as  a  part  of  the 
purchase  money,  he  is  subrogated  to 
the  rights  of  those  lienors,  and,  if  such 
liens  absorb  the  entire  purchase  money, 

j  the    vendor's    wife    is    not    entitled    to 
dower    out    of    the     purchase     money. 
Blair  v.  Mounts,  41  W.  Va.  706,  24  S. 
E.    620. 
k.  Extent  of  Right 

Where  a  vendor  who  has  conveyed 
land  in  fee,  subsequently  acquires  liens 
on  the  land  superior  to  the  title  con- 
veyed by  him,  his  vendee  is  entitled  to 
be  substituted  to  his  rights  in  such 
liens  to  an  amount  not  exceeding  the 
contract  price  of  the  land  so  conveyed. 
Flanary  v.  Kane,  102  Va.  547,  46  S.  E. 
312,  681. 

1.  Loss  or  Extinguishment  of  Right. 

By  an  executory  contract  between  A 
and  B,  the  former  bound  himself  to 
convey  to  the  latter,  upon  the  payment 
of  the  purchase  money,  certain  real 
estate.  Subsequently  B  conveyed  said 
real  estate  to  C,  reserving  in  the  deed 
a  lien  to  indemnify  A  against  certain 
judgments,  which  B  was  then  prima- 
rily bound  to  pay;  afterwards  A  con- 
veyed the  legal  title  to  said  real  es- 
tate to  B,  reserving  a  lien  in  the  deed 
for  his  indemnity  against  said  judg- 
ments; the  legal  title  is  never  conveyed 
to  C.  In  a  suit  by  A  to  subject  the 
said  real  estate  to  the  payment  of  the 
amount  he  was  compelled  to  pay  to  sat- 
isfy said  judgments,  held,  A's  right  to 
do  so  was  not  lost  or  impaired  by  the 
fact  that  after  B  had  conveyed  to  C 
he    released    B    from    all    liability    for 
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said  judgments,  nor  because  at  the 
time  he  instituted  his  suit  said  judg- 
ments had  become  barred  by  the  stat- 
ute of  limitations,  the  lien  of  A  de- 
pending upon  the  instrument  reserv- 
ing it,  and  not  upon  said  judgments. 
Morehead  v.  Horner,  30  W.  Va.  548,  4 
S.  E.  448. 

Laches. — Executrix  paid,  in  1850,  the 
purchase  money  on  the  land  purchased 
in  1840  by  her  testator,  and  took  the 
conveyance  to  herself  "as  executrix," 
In  1854  she  conveyed  the  land  to  a  trus- 
tee (reciting  in  the  deed  that,  though 
she  was  described  in  the  conveyance 
to  herself  "as  executrix,"  she  had  paid 
for  it  with  her  own  means,  and  was 
hers),  in  trust  to  secure  six  bonds,  pay- 
able to  her  son,  by  whom  they  were  as- 
signed to  Fisher.  After  her  death, 
Fisher's  administrator,  in  1881,  insti- 
tuted this  suit  to  enforce  the  trust  deed 
to  satisfy  said  bonds,  claiming  that  if 
the  land  was  not  her  property,  she  was 
at  least  subrogated  to  the  vendor's  lien 
thereon  as  security  for  the  money  ad- 
vanced by  her,  and  that  this  lien  passed 
by  her  trust  deed.  Held,  Fisher's 
rights  Jiad  been  lost  by  his  laches. 
Morgan  v.  Fisher,  82  Va.  417,  citing 
Kinney  v,  Harvey,  2  Leigh  70. 

m.  Rents  and  Profits,  and  Improye- 
ments. 
Where  a  purchaser  of  land,  pursuant 
to  his  contract,  pays  a  lien  on  the  land 
binding  the  vendor's  estate  in  it,  and 
equity  subrogates  him  to  such  lien  as 
a  means  of  collecting  the  debt,  there 
must,  be  charged  against  his  debt  rents 
and  profits  while  he  was  in  possession, 
abating  therefrom  permanent  improve- 
ments made  by  him.  James  v.  Bur- 
bridge,  33  W.  Va.  272,  10  S.  E.  396. 

3.  Purchasers  of  Equity  of  Redemption. 

In  General. — ^The  purchaser  of  an  eq- 
uity of  redemption  to  the  extent  that 
his  purchase  money  is  applied  to  trust 
debts,  is  entitled  to  be  subrogated  to 
the  rights  of  the  cestui  que  trust,  though 
not  specifically  claiming  subrogation, 
if  the  facts  relied  on  make  a  case  suit- 


able for  such  relief.  Hudson  v.  Dis- 
mukes,  77  Va.  242;  Gatewood  v.  Gate- 
wood,  75  Va.  407,  410. 

It  may  be  laid  down  as  a  rule,  of 
almost  universal  acceptance,  that  where 
there  is  a  mortgage  upon  real  estate, 
any  person  who  has  the  right  to  re- 
deem such  mortgage,  and  actually  does 
redeem  it,  is  entitled  for  his  indemnity 
to  be  subrogated  to  the  lien  of  the 
mortgage,  and  to  hold  the  land  until 
he  is  reimbursed  to  the  amount  so  paid. 
In  such  case,  no  proof  of  interest  on 
his  part  is  necessary  to  keep  the  mort- 
gage alive,  and  to  give  him  the  benefit 
of  it.  The  payment  of  the  mortgage, 
together  with  his  relation  to  the  estate, 
is  brought  in  aid  of  his  title  to 
strengthen  and  uphold  it.  Gatewood  v, 
Gatewood,  75  Va.  407. 

Assignment  of  Previous  Mortgage-— 
As  the  purchaser  of  an  equity  of  re- 
demption may  be  subrogated  to  the 
lien  of  prior  incumbrances  which  he  has 
paid  in  order  to  preserve  his  property, 
without  having  been  under  any  per- 
sonal obligation  for  their  payment,  so, 
a  fotiori,  if  such  a  purchaser  takes  an 
assignment  of  a  previous  mortgage, 
this  will  not  operate  an  extinguishment 
of  the  lien  of  the  mortgage.  And  if 
the  mortgagor's  widow  was  entitled  to 
dower  or  homestead  as  against  such 
purchaser,  but  not  as  against  the  mort- 
gagee, then,  after  such  assignment 
from  the  latter  to  the  former,  she  can 
not  have  her  dower  or  homestead  with- 
out redeeming  from  the  mortgage, 
which,  however,  she  will  have  the  right 
to  do.  Sheldon  on  Subrogation,  §  49; 
Wheatley  v.  Calhoun,  12  Leigh  264; 
Blair  v.  Mounts,  41  W.  Va.  706,  24  a 
E.   620. 

LimiUtions  of  Rule.— "It  may  be 
conceded  there  are  cases  in  which  the 
purchaser  of  an  equity  of  redemption, 
upon  paying  off  an  incumbrance,  will 
be  subrogated  to  the  rights  of  the  cred- 
itor, and  a  court  of  equity  will  keep 
alive  the  lien  for  his  benefit,  although 
it  may  have  been  discharged  by  pay- 
ment.     But   these   cases   depend   upon 
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peculiar  circumstances,  which  need  not 
now  be  considered.  And  even  when  the 
purchaser  takes  an  assignment,  this 
does  not  necessarily  entitle  him  to  the 
protection  of  the  mortgage.  If  it  is 
his  duty  by  the  terms  of  the  contract 
to  pay  and  cancel  the  mortgage,  it  will 
be  held  to  be  a  release  and  not  an  as- 
signment. And  when  there  is  no  such 
duty  devolving  upon  him,  the  assign- 
ment wiH  be  held  to  operate  as  an  ex- 
tinguishment or  not,  according  to  the 
intention  and  situation  of  the  parties. 
Gibson  v.  Crehore,  3  Pick.  R.  475; 
Brown  v.  Lapham,  3  Cush.  R.  551.  But 
when  the  purchaser  takes  an  assign- 
ment, aad  his  payments  are  made  for 
the  purpose  of  discharging  the  debt, 
and  with  no  intention  of  keeping  alive 
the  mortgages,  he  can  not  afterwards, 
upon  a  change  of  his  intentions,  or 
upon  a  change  in  the  surrounding  cir- 
cumstances, insist  upon  the  mortgage 
as  a  subsisting  security  to  the  injury 
of  third  persons.  Jones  on  Mortgages, 
S  855.*  Gayle  v.  Wilson;  30  Gratt.  166, 
177. 

3.  Purchasers  at  Execution  Sales. 
Quaere:     Whether   the   purchaser   of 

property  sold  under  execution,  can  have 
the  benefit  of  an  indemnifying  bond, 
given  to  the  sheriff,  on  the  principle 
of  substitution.  Saunders  v.  Pate,  4 
Rand.  8. 

4.  Purchasers  at  Judicial  Sales. 

A  purchaser  in  good  faith  at  a  sale 
of  land  under  a  void  decree,  is  entitled, 
upon  the  disaffirmance  of  the  sale,  to 
be  subrogated  to  the  rights  of  the  cred- 
itor, and  to  charge  the  land  with  the 
amount  of  the  debt  paid  by  him.  Ray- 
mond V.  Camden,  22  W.  Va.  182;  Hull 
V.  Hull,  35  W.  Va.  155,  13  S.  E.  49; 
Hudgin  V.  Hudgin,  6  Gratt.  320,  52  Am. 
Dec.  124. 

A  purchaser  of  land  under  a  void 
decree,  whose  money  has  been  applied 
upon  liens  on  the  land  valid  against 
the  owner  of  the  land,  will  be  entitled 
to  charge  such  money  upon  such  land 
by  substitution  to  the  right  of  the  cred- 


itor, upon  disaffirmance  of  the  sale. 
Hull  V.  Hull,  35  W.  Va.  155, 161, 13  S.  E. 
49,  51,  citing  Hudgin  v,  Hudgin,  6  Gratt 
320.  See,  in  accord,  citing  Hudgin  v, 
Hudgin,  6  Gratt.  320;  Haymond  v. 
Camden,  22  W.  Va.  182,  207;  Sands  v. 
Ljmham,   27   Gratt.   291,   304. 

Failure  of  Commissioner  to  Gire 
Bond. — If  a  purchaser  who  at  a  judicial 
sale  pays  the  purchase  money  to  sale 
commissioner  who  has  not  given  the 
bond  required  by  law,  should  have  to 
pay  the  purchase  money  a  second  time, 
he  would  be  substituted  to  the  credit- 
or's rights  under  a  decree  requiring  the 
commissioner  to  pay  them.  Tyier  v. 
Toms,  75  Va.  116;  Lee  v.  Swepson,  76 
Va.  173. 

Escheat— After  the  death  of  H.,  G. 
sued  has  curator,  S.,  for  a  large  debt, 
alleged  to  be  due  from  H.,  and  there 
was  a  judgment  by  default.  G.  then 
sued  S.,  the  curator,  in  equity,  to  sub- 
ject the  real  estate  of  which  H.  died 
seized  for  the  payment  of  the  judg- 
ment. There  was  a  decree  for  a  sale, 
and  a  sale  in  pursuance  of  the  decree, 
when  J.  became  the  purchaser  of  a  part 
of  the  property.  Held,  if  J.  was  a  bona, 
fide  purchaser,  he  is  entitled  to  be  sub- 
stituted to  the  rights  of  the  creditor, 
G.;  and  upon  showing  that  the  claim 
of  G.  is  just,  to  have  the  real  estate 
subjected  to  its  payment.  Sands  v. 
Lynham,  27  Gratt.  291,  citing  Hudgtn 
V.  Hudgin,  6  Gratt.  320. 

Purchase  by  Wife  of  Judgment 
Debtor. — Where  a  decree  was  rendered 
for  the  sale  of  a  tract  of  land  at  a  pub« 
lie  sale,  and  there  was  but  one  judg^ 
ment  lien  upon  it  at  the  time,  and,  hj 
the  consent  of  the  judgment  creditor 
and  the  debtor,  the  land  was,  by  the 
commissioner,  sold  to  the  wife  of  the 
debtor,  and,  out  of  her  own  separate 
estate,  she,  without  fraud,  paid  for  the 
land,  by  paying  the  judgment  and  costs 
of  the  suit,  and  afterwards  another 
judgement  was  recovered  against  the 
debtor;  while  the  wife  is  not  entitled 
to  hold  the  land  under  her  purchase, 
yet  she  is  entitled  to  be  subrogated  to 
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the  rights  of  the  creditors  in  the  judg- 
ment which  she  discharged.  Hutson 
V.  Sadler,  31  W.  Va.  358,  6  S.  E.  920. 

H.  PERSONS  PAYING  DEBTS  OF 

OTHERS. 
1.  Debt  Must  Be  Lien  on  Land. 

Where  it  appears  clearly  that,  in  pay- 
ing for  land  by  one  with  conveyance 
to  another,  the  party  paying  intended 
to  make  a  gift  or  confer  a  benefit,  no 
resulting  trust  arises  in  his  favor.  To 
warrant  subrogation  in  favor  of  one 
paying  a  debt  as  surety  or  otherwise, 
the  debt  paid  must  have  been  a  lien  on 
the  land.  Harris  v.  Elliott,  45  W.  Va. 
245,  32  S.  E.  176. 
jL  Conventional  Subrogation. 

Definition  and  Nature* — Convention 
subrogation  results,  as  its  name  indi- 
cates, from  the  agreement  of  the  par- 
ties, and  can  take  effect  only  by  agree- 
ment. This  agreement  is,  of  course, 
with  the  party  to  be  subrogated,  and 
may  be  either  by  the  debtor  or  creditor. 
2  Bouv.  Law  Diet.  1056. 

G.,  B.  and  K.  were  principal  obligors 
in  a  bond.  B.  and  K.  put  money  in 
the  hands  of  G.  to  pay  the  bond;  and 
he  bound  himself  to  pay  it,  but  failed 
to  do  so,  and  became  insolvent.  A 
judgment  was  recovered  on  the  bond 
against  the  three,  and  B.  paid  it.  After 
the  judgment  G.  conveyed  land  to  S.  to 
secure  a  debt  due  to  him  and  another 
debt  due  to  C.  Upon  a  bill  by  B.  and 
K.  against  S.  and  C.  to  subject  the 
land  conveyed  in  the  deed  to  S.  to  sat- 
isfy the  debt  B.  had  paid,  S.  stated  in 
his  answer  that  prior  to  the  judgment 
he  held  the  bond  of  G.,  B.  and  K.,  and 
that  he  had  delivered  it  up  upon  receiv- 
ing the  bond  of  G.  with  the  deed  to  se- 
cure it;  but  there  was  no  proof  of 
this.  C.  in  his  answer,  stated  that  he 
had  before  the  judgment  bought  one- 
half  the  land  from  G.,  and  made  pay- 
ments upon  it;  and  had  afterwards 
given  it  up  and  taken  the  bond  of  G. 
for  the  amount,  and  taken  the  deed  of 
trust  to  secure  it.  Held,  it  was  com- 
petent for  G.,  B.  and  K.  to   contract 


that  as  between  themselves,  G.  should 
be  the  principal  and  B.  and  K.  his  sure, 
ties;  and  that  this  had  been  done.  That 
as  between  B.  and  K.  and  G.,  the  for- 
mer were  entitled  to  be  subrogated  to- 
the  lien  of  the  judgment  creditor  upon 
the  land;  and  that  they  were  equally 
entitled  as  against  purchasers  from  G. 
who  did  not  show  a  better  equity. 
Buchanan  v.  Clark,  10   Gratt.  164. 

As  regards  Buchanan  v.  Clark,  10 
Gratt.  164,  Judge  Whittle,  in  Sands  v, 
Durham,  99  Va.  263,  38  S.  E.  145,  said: 
"It  will  be  observed,  the  court  was 
dealing  with  a  case  of  'convention  sub- 
rogation,' and  confined  its  decision  t& 
the  case  in  hand  without  intimation  as 
to  whether  the  general  doctrine  of  sub- 
rogation would  or  would  not  obtain 
among  partners."  See  also,  on  this 
special  point,  Wheatley  v.  Calhoun.  12 
Leigh  264;  6  Va.  Law  Reg.  253,  257. 

3.  Payment  by  Volunteers  and  Stran- 
gers. 

See  the  title  PAYMENT,  vol.  11,. 
p.  15. 

a.  In  GeneraL 

The  doctrine  of  subrogation  is  not 
applied  for  a  mere  stranger  or  volun- 
teer, who  has  officiously  paid  the  debt 
of  another  without  any  assignment  or 
agreement,  being  under  no  legal  obli- 
gation to  make  the  payment,  and  not 
being  compelled  to  do  so  for  the  pres- 
ervation of  any  rights  or  property  of 
his  own.  Blair  v.  Mounts,  41  W.  Va. 
706,  24  S.  E.  620;  McNeil  v.  Miller.  29 
W.  Va.  480,  2  S.  E.  335;  Bates  v.  Swi- 
ger,  40  W.  Va.  420,  21  S.  E.  874;  Moore 
V.  Ligon,  22  W.  Va.  292,  299;  Southern 
Bldg.,  etc.,  Ass'n  v.  Page,  46  \V.  Va. 
302,  33  S.  E.  336;  Repass  v.  Moore,  98 
Va.  377,  36  S.  E.  474;  Clark  v.  Moore,. 
76  Va.  S62;  Burton  v.  Mill,  78  Va.  468; 
Clevdhger  v.  Miller,  27  Gratt.  740:  Jan- 
ney  v.  Stephen,  2  Pat.  &  H.  11;  Bank 
of  United  States  v.  Winston,  2  Brock. 
252,  2  Fed.  Cas.  743;  Douglass  v,  Fagg. 
8  Leigh  588,  601;  Thomas  v.  Linn,  40 
W.  Va.  122,  20  S.  E.  878. 

It  is  not  applied  in  favor  of  one  who 
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has,  officiously  and  as  a  mere  volunteer, 
paid  the  debt  of  another,  for  which 
neither  he  nor  his  property  was  an- 
swerable; but  it  will  be  applied,  when- 
ever the  person  claiming  its  benefit  has 
paid  a  debt  for  which  another  was  pri- 
marily answerable,  and  which  he  was 
compelled  to  pay  in  order  to  protect 
his  own  rights  or  save  his  own  prop- 
erty. McNeil  V.  Miller,  29  W.  Va.  480, 
2  S.  E.  335. 

But  where  a  stranger  pays  the  prin- 
cipal's debt,  and  the  surety  reimburses 
him,  such  surety  becomes  entitled  to 
recover  the  amount  from  his  principal. 
Harper  v.  McVeigh,  82  Va.  751,  1  S. 
E.  193. 

Cession  of  Actions. — Moreover  a  ces- 
sion  of  actions  can  not  be  compelled 
by  a  stranger,  who  pays  a  debt  for 
which  he  is  not  liable.  Douglass  v, 
Fagg,  8  Leigh  588,  601. 

Ratification  of  Payment  by  Debtor. 
— A  stranger  who  pays  a  debt  without 
request  by  the  debtor,  when  his  pay- 
ment is  not  ratified  by  the  debtor,  may 
bring  a  suit  in  equity  praying  relief 
in  the  alternative,  that  is,  if  the  debtor 
does  not  ratify  such  payment,  the  debt 
may  be  enforced  in  his  favor,  as  its 
equitable  assignee,  or,  if  so  ratified,  that 
he  be  decreed  repayment  of  the  amount 
paid  for  the  use  of  the  debtor.  Crum- 
lish  V.  Central  Imp.  Co.,  38  W.  Va.  390, 
18  S.  E.  456;  Neely  v.  Jones,  16  W. 
Va.  625.  See  also,  Moore  v.  Ligon,  22 
W.  Va.  292;  James  v.  Burbridge,  33  W. 
Va.  272,  10  S.  E.  396. 

"If  the  debtor  refuses  to  ratify  the 
payment  which  the  stranger  has  made 
for  him,  then,  as  the  debt  is  really  un- 
paid and  belongs  still  legally  to  the 
creditor,  a  fair  implication  awses  that 
it  is  held  for  the  benefit  of  the  stranger. 
It  has  accordingly  -been  frequently  as- 
serted by  courts,  that  a  stranger  pay- 
ing the  debt  of  another  will  not  be 
subrogated  to  the  creditor's  rights 
without  an  agreement  to  that  effect. 
See  Swann  v.  Patterson,  7  Md.  164; 
The  Bank  of  the  United  States  v.  Mar- 
ston,  2  Broch.  254;  Burr  v.  Smith,  21 


Barb.  262;  Douglass  v,  Fagg,  8  Leigh 
602."  Neely  v.  Jones,  16  W.  Va.  625» 
641. 

Rule  in  Equity  and  at  Law.^The 
unauthorized  payment  by  a  stranger 
does  not  discharge  a  debt,  nor  author- 
ize a  suit  at  law  by  him,  unless  the 
debtor  ratifies  such  payment  by  plead- 
ing or  reliance,  but  in  equity  the  stran- 
ger will  have  relief,  and  in  case  of  an 
agreement  for  an  assignment  of  the 
debt  the  stranger  may  enforce  the  de- 
mand without  an  actual  assignment. 
Neely  v.  Jones,  16  W.  Va.  625. 

b.  Illustrative  Cases. 

When  a  purchaser  of  land  pays  off  a 
debt  of  his  grantor  secured  by  a  trust 
deed  upon  the  premises  as  a  part  of  the 
purchase  money,  and  to  protect  his  own 
title  from  sale,  the  payment  is  not  a 
voluntary  payment  by  a  stranger,  and 
he  will  be  subrogated  to  the  lien  of 
the  deed  of  trust  as  against  an  inter- 
vening lien  against  his  grantor.  In 
such  cases  a  court  of  equity  will  even 
keep  alive  the  lien  in  favor  of  the  piir- 
chaser,  notwithstanding  it  has  been 
formally  released  without  his  knowl- 
edge and  consent.  Hudson  v.  Dis- 
mukes,  77  Va.  242,  247. 

Trustee  of  Deceased  Partner. — For 
example,  where  a  trustee  of  a  deceased 
partner  paid  a  debt  of  the  dissolved 
firm  out  of  his  own  money,  it  was  held 
voluntarily,  and  being  the  act  of  a 
stranger,  did  not  entitle  him  to  the 
rights  of  the  creditor  unless  such  pay- 
ment were  made  at  the  request  of  the 
partner.  Conrod  v.  Buck,  21  W.  Va. 
396. 

Surety  Paying  Judgment  Absolutely 
Barred. — So,  a  surety,  who  pays  money 
voluntarily  on  a  judgment  absolutely 
barred,  loses  his  remedy  against  his 
principal.  But  a  payment  can  not  be 
deemed  to  be  voluntary  so  long  as  the 
judgment  was  enforceable  in  any  way, 
either  by  scire  facias  or  action  of  debt. 
Randolph    v.    Randolph,    3    Rand.    490. 

Subrogation  of  Officer  Paying  to 
Tax   Lien. — A    county    treasurer    who 
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voluntarily  pays  the  state  and  county 
taxes  of  a  taxpayer  in  his  hands  for 
collection,  without  any  previous  re- 
quest or  subsequent  promise  of  indem- 
nity, and  with  no  assignment  of  the  tax 
lien  (if  it  be  capable  of  assignment)  is 
not  entitled  to  be  subrogated  to  the 
liens  of  the  state  and  county  for  the 
taxes  so  paid.  The  doctrine  of  subro- 
gation is  not  enforced  in  favor  of  mere 
volunteers.  Repass  v.  Moore,  98  Va. 
377,   36   S.   E.   474. 

Widow  Paying  Taxes  on  Mansion 
House. — Where  a  widow  remains  in  the 
mansion  house,  having  with  her  two 
infant  children  who  she  supports,  and 
no  assignment  of  dower  is  made  to 
her,  she  can  not  be  considered  a  volun- 
teer in  paying  a  balance  of  the  purchase 
money  due  for  the  property,  or  in  pay- 
ing the  taxes  due  upon  the  property. 
Simmons  v.  Lyles,  32  Gratt.  752. 

Surety  in  Forthcoming  Bond. — If  an 
execution  against  principal  and  surety 
be  levied  on  property  of  the  principal, 
and  a  third  person,  at  the  request  of  the 
principal,  but  without  the  consent  or 
concurrence  of  the  surety,  intervene 
and  bind  himself  as  surety  in  a  bond 
for  the  forthcoming  of  the  property  on 
the  day  of  sale,  and  the  bond  be  for- 
feited, although  such. third  person  thus 
becomes  bound  as  surety  for  the  debt, 
yet  he  is  not  entitled  on  making  pay- 
ments to  be  substituted  for  contribution 
to  the  original  judgment  against  the 
original  surety.  Sherman  v.  Shaver,  75 
Va.  1;  G-ivens  v.  Nelson,  10  Leigh  382; 
Garland  v.  Lynch,  1  Rob.  545;  Stout  v, 
Vause,  1  Rob.  169,  180. 

Trustee  under  No  Obligation  to  Pay. 
— And  where  a  party,  who,  as  trustee, 
has  an  interest  with  others  in  the  prop- 
erty of  a  dissolved  partnership,  in  or- 
der to  prevent  suits  against  such  prop- 
erty, pays  off  a  note  against  the  part- 
nership which  he  as  trustee  was  under 
no  obligation  to  pay,  using  his  own 
funds  for  such  payment,  it  is  regarded 
;n  law  as  having  been  made  by  a  stran- 
ger to  the  transaction,  and  does  not 
make   such   party   the   assignee   of  the 


note  or  substitute  him  to  the  rights  of 
the  original  holder  or  payee  of  the  note. 
Conrod  v.   Buck,  21  W.  Va.  396. 

Sureties  Paying  Judgment  on  Debt- 
or's Land. — But  sureties  have  a  right 
to  be  subrogated,  in  equity,  to  the  bene- 
fit of  the  lien  that  the  judgment  debtor 
has  on  the  debtor's  land,  upon  the 
payemnt  by  them  of  the  debt  for  which 
they  are  security,  though  such  payment 
be  voluntary,  and  they  are  preferred  to 
a  creditor  who  acquires  a  lien  upon 
the  land  by  foreign  attachment,  sued 
out  in  chancery  after  the  entry  of  such 
judgment,  although  no  elegit  or  execu- 
tion was  issued  thereon.  Watts  v.  Kin- 
ney, 3  Leigh  272. 

Purchaser  of  Real  Estate — Pajrment 
of  Vendor's  Lien. — A  purchaser  of  real 
estate  who  is  compelled  to  pay  a  vend- 
or's lien  thereon  for  his  own  protection 
is  not  a  volunteer,  but  will  be  subro- 
gated to  the  rights  of  such  vendor,  and, 
if  necessary,  the  lien  will  be  kept  alive 
for  his  protection.  Fulkerson  v.  Tay- 
lor, 100  Va.  426,  41  S.  E.  863. 

False  Representations  as  to  Titles— 
But  if  a  person  is  induced  to  advance 
the  money  to  pay  off  a  trust  lien  on 
real  estate  on  the  assurance  that  the 
title  to  such  property  is  otherwise  clear, 
and  take  a  new  trust  to  secure  the 
money  so  advanced,  and  it  afterwards 
turns  out  that  the  title  to  such  real 
estate  is  encumbered  by  a  title  bond, 
judgment  lien,  or  otherwise,  a  court  of 
equity  will  keep  the  original  trust  alive 
as  a  security  for  the  money  so  ad- 
vanced. In  such  case  the  person  ad- 
vancing the  money  is  not  a  volunteer 
or  an  intermeddler,  but  is  the  confiding 
dupe  of  the  fraudulent  representative 
of  the  borrower.  Southern  Bldg.,  etc., 
Ass'n  V.  Page,  46  W.  Va.  302,  33  S.  E. 
336. 

Advancing  Money  to  Railroad  to  Pay 
Wages, — ^Where  certain  bankers  hold- 
ing coupons  of  a  railroad  company,  fur- 
nish the  company  money  to  pay  wages 
and  other  preferred  debts,  and  receive 
its  promissory  notes;  and  bonds  are 
issued   to   fund   this   indebtedness,    se- 
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cured  on  its  income  and  guaranteed  by 
another  company,  whereof  the  bankers 
took,  at  sixty  per  cent,  the  amount  of 
their  debt,  received  prior  mortgage 
bonds  as  collateral,  and  surrendered 
the  coupons  which  were  canceled,  but 
there  was  no  expressed  agreement  that 
their  original  claims  were  extinguished, 
it  was  held  that  the  bankers  were  not 
subrogated  to  the  lien  of  their  original 
debt,  which  was  extinguished  by  the 
receipt  of  the  promissory  note.  Fidel- 
ity Ins.,  etc.,  Co.  v.  Shenandoah  Val. 
R.   Co.,   86   Va.   1,  9   S.   E.  759. 

4.  Persons  Advancing  Money  to  Pay 

Off  Incumbrances. 
Third  Person  Advancing  Money  to 
Pay  for  Real  Estate. — A  third  person 
who  advances  money  to  pay  off  notes 
given  for  the  purchase  price  of  real 
estate  secured  by  a  first  deed  of  trust ' 
thereon,  and  who  stipulates  that  he  is  ; 
to  have  a  first  lien,  and  pays  to  the  i 
holder  of  the  notes  the  full  amount 
thereof,  and  takes  them  in  uncanceled 
and  holds  them  by  consent  of  all  par- 
ties for  further  protection,  and  to  avoid 
all  contingencies  and  complications,  and 
also  takes  a  deed  of  trust  on  the  land 
to  secure  the  loan,  is  entitled  to  be 
subrogated  to  the  rights  of  the  holder 
of  the  notes,  and  has  priority  over  in- 
tervening judgment  creditors  of  the 
grantor.  It  is  not  necessary  to  take 
an  assignment  of  the  notes.  Bankers' 
Loan,  etc.,  Co.  v.  Hornish,  94  Va.  608, 
27  S.  E.  459;  Gatewood  v.  Gate  wood, 
75  Va.  407;  Hudson  v,  Dismukes,  77 
Va.  242;  Price  v.  Davis,  88  Va.  939,  14 

5.  E.  704;  Kline  v,  Triplett,  2  Va.  Dec. 
429;  Nalle  v.  Parish,  98  Va.  130,  34 
S.  E.  985. 

Advancing  Money  to  Vendor^ — One 
who  lends  money  to  pay  the  deferred 
installments  of  the  purchase  price  of 
land  at  the  request  of  the  vendor,  will 
be  entitled  to  the  benefit  of  the  vend- 
or's lien  on  the  land.  Price  v,  Davis, 
88  Va.  939,  14  S.  E.  704.  See  Kline  v, 
Triplett,  2  Va.  Dec.  429. 

Where  the  party  primarily  liable  was 


a  married  woman  without  power  to 
contract,  but  she  enters  into  an  agree- 
ment with  a  third  party  for  the  payment 
of  a  debt  which  was  a  vendor's  lien  on 
the  land  conveyed  to  her,  and  the  pay- 
ment was  made  by  one  who  purchased 
a  part  of  the  land  from  one  having  no 
authority  to  sell,  but  who  paid  the  pur- 
chase price  to  the  holder  of  the  ken, 
it  was  held,  that  the  person  so  ad- 
vancing the  money  was  entitled  to  be 
subrogated  to  the  rights  of  the  holder 
of  the  lien,  at  least  to  the  part  of  the 
land  so  purchased.  Nalle  v.  Parish,  98 
Va.  130,  34  S.  E.  985. 

Advancing  Money  to  Ve.tdee. — 
Where  a  vendor  reserves  a  lien  on  land 
for  the  payment  of  the  balance  of  the 
purchase  money,  and  a  third  person, 
at  the  instance  of  the  vendee,  advances 
the  money  to  pay  off  and  lift  such 
purchase  money  notes,  with  the  under- 
standing that  he  was  to  hold  them  as 
additional  security  for  the  money  thus 
loaned  and  advanced,  such  third  person 
is  entitled,  as  far  as  may  be  necessary, 
to  be  subrogated  to  such  vendor's  liens. 
Hulings  V,  Hulings  Lumber  Co.,  38  W. 
Va.  351,  18  S.  E.  620. 

Trustee  Advancing  Money  to  Cestui 
Que  Trust. — On  the  other  hand,  a  trus- 
tee who  advances'  money  to  his  cestui 
que  trust,  mth  which  to  extinguish  a 
vendor's  lien  on  the  trust  property,  and 
who  takes  an  imperfect  mortgage  and 
bonds  as  security,  is  not  entitled  to  be 
subrogated  to  the  vendor's  lien.  Norris 
V,  Woods,  89  Va.   873,   17  S.   E.   552. 

Extinguishment  or  Discharge  of 
Debt. — Whenever  a  debt  is  paid  out  of 
the  funds  of  the  debtor,  who  is  pri- 
marily bound  for  the  debt,  the  debt  is 
thereby  satisfied  both  in  law  and  in 
equity.  This  is  the  case  even  when 
there  is  a  joint  debtor,  who  is  also  a 
principal  in  the  debt.  And  it  is  much 
more  obviously  so,  when  there  is  but 
one  bound  for  the  debt,  and  when  it 
is  paid  with  his  funds.  See  Kinley  v. 
Hill,  4  W.  &  S.  426;  Bartlet  v,  Mc- 
Rae,  4  Ala.  689;  Jones  v.  Davids,  4 
Russ.    277    (3    Cond.    Eng.    Chy.    Cas. 
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665).  If  the  means  are  furnished  by  a 
third  person,  who  is  interested  in  keep- 
ing the  debt  alive,  and  there  is  no  un- 
derstanding that  the  old  debt  is  to  be 
kept  alive,  and  it  is  paid  off,  though  a 
mortgage,  taken  when  the  advance  of 
the  money  was  made  to  pay  off  the 
old  debt,  be  pronounced  void,  yet,  if 
it  be  paid  off,  it  can  not  in  a  court  of 
equity  be  kept  alive  by  subrogation,  so 
as  to  give  priority  to  the  person  mak- 
ing such  advance  over  a  subsequent 
judgment.  Wiley  v,  Boyd,  38  Ala.  635. 
But  if  instead  of  taking  a  second  mort- 
gage the  person  advancing  the  money 
on  the  prom»ise  of  the  mortgagee  to 
secure  him  gives  the  money  to  the 
mortgagee,  who  pays  it  to  the  mort- 
gager, whether  or  not  he  takes  a  formal 
assignment  of  the  mortgage,  it  will  not 
be  regarded  as  satisfied  but  will  be 
kept  alive  for  the  benefit  of  the  person 
advancing  the  money.  Hoffman  v. 
Ryan,  21  W.  Va.  415,  434. 

If  the  owner  of  a  tract  of  land  exe- 
cutes a  deed  of  trust,  conveying  his 
land  to  a  trustee  to  secure  certain 
debts,  and  afterwards  a  judgment  is 
rendered  against  him,  which  is  duly 
docketed,  and  he  then  makes  a  con- 
tract with  a  third  party  to  advance 
for  him  the  amount  secured  by  the 
deed  of  trust,  and  to  secure  such  ad- 
vance mortgages  this  land  to  the  per- 
son advancing  the  money  for  him,  and 
such  mortgagee  pays  off  the  debts  se- 
cured by  the  deed  of  trust,  it  would 
be  a  complete  satisfaction  of  these 
debts  both  in  law  and  equity;  the  deed 
of  trust  becomes  wholly  inoperative, 
and  the  mortgagee  can  not  be  subro- 
gated to  the  rights  of  the  cestui  que 
trust  and  have  the  deed  of  trust  kept 
alive  for  his  benefit,  thus  securing  pri- 
ority over  the  judgment  debtor.  Hoff- 
man V.  Ryan,  21  W.  Va.  415. 

"If  a  formal  discharge  of  a  mortgage 
has  been  obtained  by  fraudulent  means, 
it  is  no  payment  and  discharge  of  the 
mortgage,  and  a  subsequent  lien  holder, 
whose  rights  existed  at  the  time  of 
such   discharge,  can  not  object  to  the 


prior  mortgagee  being  restored  to  his 
rights."  And  in  such  cases  of  fraud 
and  mistake  a  third  person  who  pays 
the  mortgage  at  the  request  of  the 
debtor,  and  takes  a  new  mortgage  for 
the  same  debt,  will  be  subrogated  to- 
the  rights  of  the  original  mortgage  as 
against  intervening  incumbrances  ex- 
isting at  the  time  of  the  cancellation 
of  the  first  mortgage.    Jones,  Mort.,  §| 

2,  876,  878.  Southern '  Bldg.,  etc.,  Ass'n 
V,  Page,  46  W.  Va.  302,  33  S.  E.  336^ 
338. 

I.    INSURANCE  COMPANIES. 

See  the  title  INSURANCE,  vol.  7, 
p..  796. 

In  Generid. — Subrogation,  as  a  mat- 
ter of  right,  independently  of  agree- 
ment, takes  ■  place  for  the  benefit  of 
insurers.     Sheldon  on   Subrogation,  p. 

3,  §  2,  citing  Armentrout  v.  Gibbons, 
30  Gratt.  632,  quoted  in  Blair  v.  Mounts, 
41  W,  Va.  706,  24  S.  E.  620. 

The  doctrine  briefly  stated  is,  where 
the  property  insured  is  destroyed  by 
the  negligence  of  a  third  person,  so 
that  the  assured  has  a  remedy  against 
him  therefor,  the  insurer,  by  the  pay- 
ment of  the  loss,  becomes  subrogated 
to  the  rights  of  the  assured  to  the 
extent  of  the  sum  paid  under  the  policy^ 
and  may  bring  an  action  in  the  name 
of  the  assured  to  recover  the  amount 
so  paid.  In  such  cases  the  assured 
stands  in  the  relation  of  trustee  to  the 
insurer  to  the  extent  of  the  sum  paid, 
and  he  can  not  even  release  the  right 
of  action,  nor  the  action  itself,  if  one 
has  been  commenced,  so  as  to  defeat 
the  claim  of  the  insurer  to  reimburse- 
ment from  the  wrongdoer  for  the 
injury.  Woods,  §  478.  Brighthope  R. 
Co.  v:  Rogers,  76  Va.  443,  446. 

Subrogation  against  Tort  Feasors. — 
Where  the  property  insured  is  de- 
stroyed by  the  negligence  of  a  third 
person,  such  as  a  railroad  company,  so 
that  the  assured  has  a  remedy  against 
such  person  or  railway  company  there- 
for, the  insurer,  by  the  payment  of  the 
loss,  becomes  subrogated  to  the  rights 
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of  the  assured  to  the  extent  of  the  sum 
paid  under  the  policy.  Brighthope  R. 
Co.  V.  Rogers,  76  Va.  443. 

Release.  —  And  the  insured  can  not 
bar  the  insurer's  right  of  action  by- 
executing  a  release  of  damages  to  the 
wrongdoer.  Brighthope  R.  Co.  v. 
Rogers,  76  Va.  443.  See  Hauser  v. 
King,  76  Va.  731. 

Insurance  oi  Mortgaged  Property.^ 
An  insurer  who  has  paid  a  loss  to  a 
mortgagee  is  not  entitled  to  be  subro- 
j^ated  to  the  mortgage  debt  while  any 
part  of  it  remains  unpaid.  In  other 
words,  the  insurer  is  not  entitled  to 
subrogation,  if  any  part  of  the  debt  is 
unpaid,  unless  he  tenders  to  the  mort- 
gagee the  balance  due.  Phenix  Ins. 
Co.  V.  First  Nat.  Bank,  85  Va.  765,  8 
S.   E.  719. 

J.     MORTGAGORS     AND     MORT- 
GAGEES. 

"The  right  of  a  mortgagee  to  hold 
the  purchaser  of  the  equity  of  redemp- 
tion for  a  deficiency  who  assumes  the 
payment  of  the  mortgage  by  covenant 
to  the  mortgagor,  does  not  rest  upon 
the  theory  of  contract  between  the 
purchaser  and  the  mortgagee,  upon 
which  an  action  at  law  may  be  main- 
tained, but  stands  exclusively,  accord- 
ing to  an  almost  unbroken  line  of 
decisions,  on  the  ground  that  the  cove- 
nant of  the  purchaser  is  a  collateral 
security  obtained  by  the  mortgagor, 
which,  by  equitable  subrogation,  inures 
to  the  benefit  of  the  mortgagee.  The 
case  Van  Meter  v.  Van  Meters,  3  Gratt 
148,  is  also  a  case  in  point.  1  Jones, 
Mortg.,  §  755;  Baylies,  Sur.  490,  493; 
Whitlock  V.  Gordon,  1  Va.  Law  J. 
370."  Francisco  v.  Shelton,  85  Va.  779, 
786,  8  S.  E.  789. 

Joint  Mortgagors. — C.  and  W.  make 
a  joint  purchase  of  a  real  estate,  one 
of  the  terms  of  the  purchase  being  that, 
on  receiving  a  conveyance  of  the  prop- 
erty from  vendor,  purchasers  shall 
mortgage  same  property  to  secure  pay- 
ment of  the  purchase  money;  vendor 
executes  conveyance  to  C.  and  W.  and 
they  execute  a  mortgage  of  the  prop- 


erty according  to  the  agreement;  C. 
dies,  leaving  unpaid  three-fourths  of 
the  purchase  money  with  interest 
thereon,  all  of  which  W.  pays,  except 
a  trivial  balance.  Held,  W.  is  entitled 
to  be  subrogated,  in  equity,  to  the  rights 
of  the  mortgagee,  and  to  have  satis- 
faction  out  of  the  mortgaged  subject, 
for  the  excess  of  the  debt  paid  by  him 
above  his  just  proportion,  namely,  a 
moiety  thereof;  and,  as  the  rights  of 
the  mortgagee  were  paramount  to  the 
right  of  C.'s  widow  to  dower,  so  are 
the  rights  of  W.  by  subrogation  like- 
wise paramount  to  her  right  of  dower. 
Wheatley  v.  Calhoun,  12  Leigh  264, 
cited  in  Sands  v,  Durham,  99  Va.  263, 
268,  38  S.  E.  145,  54  L.  R.  A.  614,  86 
Am.  St.  Rep.  814,  6  Va.  Law  Rtg.  256; 
Blair  v.  Mounts,  41  W.  Va.  706,  715,  24 
S.   E.   620,   623. 

K.    CREDITORS. 

1.  In  General. 

The  right  of  a  creditor  to  be  substi- 
tuted to  any  counter  bonds  or  other 
securities  gdven  by  the  principal  debtor 
to  those  bound  with  him  as  his  sure- 
ties is  unquestioned.  Hopewell  v.  Cum- 
berland Bank,  10  Leigh  206. 

Subrogation  aS  a  matter  of  right,  in- 
dependently of  agreement,  takes  place 
for  the  benefit  of  one  who,  being  him- 
self a  creditor,  has  satisfied  the  lien  of 
a  prior  creditor.  Blair  v.  Mounts,  41 
W.  Va.  706,  24  S.  E.  620;  Armentrout 
V.  Gibbons,  30  Gratt.  632. 

Surety  Must  Be  Legally  Bound  for 
Debt. — "It  is  essential,  however,  to  the 
right  of  substitution,  inasmuch  as  the 
creditor  can  only  claim  through  the 
medium  of  the  surety,  that  the  latter 
be  bound  for  the  debt  or  liability  sought 
to  be  enforced;  and  hence  it  is  con- 
tended here  that  the  right  does  not 
exist,  because,  as  alleged,  the  instru- 
ments above  mentioned  are  valid  obli- 
gations, and  do  not  bind  the  county." 
Washington,  etc.,  R.  Co.  v.  Cazenove, 
83  Va.  744,  748,  3  S.  E.  433. 

2.  Partnership  Creditors. 

One    of   the    partners    in   a   farming 
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partnership  executes  his  bond  for  the 
rent  agreed  to  be  paiid,  but  the  land- 
lord receives  his  rent  out  of  the  pro- 
ceeds  of  the  partnership  property, 
taken  from  the  demised  premises,  and 
sold  under  decree  of  a  court  of  equity, 
at  the  instance  of  creditors  of  the  other 
partners.  Held,  the  rent  was  properly 
paid  out  of  the  proceeds  of  the  part- 
nership.  property,  and  the  creditors  of 
the  individual  partners  have  no  right 
to  be  substituted  to  the  rights  of  the 
landlord  upon  the  bond  executed  by  the 
other  partner  for  the  rent.  Christian 
V,  Ellis,  1  Gratt.  396. 

A  partner  grants  his  individual  prop- 
erty in  trust  to  secure  a  debt  of  his 
firm  to  a  bank.  Afterwards  the  firm 
grants  its  assets  to  secure  its  debts,  in- 
cluding the  bank  debt,  that  was  pre- 
ferred. The  firm  assets  were  applied 
to  satisfy  the  bank  debt.  The  firm 
creditors  petitioned  to  be  substituted 
to  the  lien  of  the  bank  on  the  indi- 
vidual proper  aforesaid.  Held,  they 
were  not  entitled  to  such  substitution, 
to  the  prejudice  of  the  individual  cred- 
itors. Rixey  v.  Pearre,  89  Va.  113,  15 
S.   E.  498. 

8.    Creditors  of  Infants. 

Where  the  condition  of  the  guard- 
ian's bond  is  to  pay  and  deliver  to 
the  ward  her  estate,  when  thereto  re- 
quired by  the  justices,  a  creditor  for 
necessaries  furnished  to  the  ward,  may 
be  substituted  to  the  rights  of  the  ward, 
upon  the  bond,  against  the  guardian 
and  his  sureties,  for  the  payment  of 
her  debt.  Barnum  v.  Frost,  17  Gratt. 
398. 

4.    Right  of  Creditor  to  Securities  of 

Debtor, 
a.    In  General. 

The  creditor,  upon  familiar  princi- 
ples, may  claim  the  benefit  of  all  the 
collateral  securities  held  by  the  debtor, 
by  way  of  equitable  subrogation.  In 
doing  so,  however,  he  stands  in  his 
debtor's  shoes,  and  is  substituted  to 
the  rights  and  remedies  of  the  latter, 
but  nothing  more.    In  other  words,  the 


new  creditor  takes  the  place  of  the 
old  one,  and  succeeds  to  his  rights. 
Willard  v.  Worsham,  76  Va.  392;  Os- 
borne V,  Cabell,  77  Va.  462;  Burwell  v. 
Fauber,  21   Gratt.  446. 

The  creditor  may  be  subrogated  to 
the  surety's  indemnity.  To  this  point 
Hopewell  v,  Cumberland  Bank,  10  Leigh 
206,  is  cited  in  Moore  v,  Johnson,  34 
W.  Va.  672,  678,  12  S.  E.  918,  920; 
Washington,  etc.,  R.  Co.  v.  Cazcnove, 
83  Va.  744,  3  S.  E.  433. 

A  surety  is  entitled  to  all  means  of 
payment  held  by  the  creditor  against 
the  principal  debtor;  and  the  creditor 
has  reciprocal  rights  to  all  securities 
which  the  principal  debtor  may  have 
furnished  for  the  surety's  indemnity. 
Hauser  v.  King,  76  Va.  731. 

Property  having  been  put  by  a  prin- 
cipal debtor  in  the  hands  of  her  surety, 
for  the  purpose  of  discharging  a  claim 
then  prosecuting  against  them,  the 
surety  is  to  be  treated  as  a  trustee 
holding  such  property  for  the  benefit 
of  the  creditor.  Roberts  v.  Colvin,  3 
Gratt.   358.     ' 

"To  prevent  the  surety  from  being 
first  harrassed  for  the  debt  or  liability, 
and  then  turning  him  round  to  seek  re- 
dress from  the  collateral  security  given 
by  the  princdpal,  a  court  of  equity  will 
authorize,  and  even  encourage  the  cred- 
itor to  claim,  through  the  medium  of  the 
surety,  all  the  rights  he  has  thus  ac- 
quired to  be  exercised  for  his  benefit 
and  in.  discharge  of  his  obligation s.'^ 
Hopewell  v.  Cumberland  Bank,  10 
Leigh  214.  And  the  creditor  is  entitled 
to  the  benefit  of  the  security,  though 
he  did  not  originally  rely  upon  it,  or 
even  know  of  its  existence;  for  this 
equity  of  the  creditor  is  not  founded 
vpon  contract,  but  upon  a  principle  of 
natural  justice.  Sheld.  on  Subr.,  §  154; 
3  Pom.  Eq.,  §  1419;  Am.  Notes  to 
Bering  v.  Earl  of  Winchelsea,  1  Lead 
Cas.  Eq.  173;  Roberts  v,  Colvin,  3 
Gratt.  358;  Hauser  v.  King,  76  Va. 
731.  Washington,  etc.,  R.  Co.  v.  Caz- 
enove,  83  Va.  744,  748,  3  S.  E.  433. 
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In  Hampton  v.  Phipps,  108  U.  S. 
260,  2  Sup.  Ct.  Rep.  625,  the  court 
said:  "There  may  be,  indeed,  cases  in 
which  it  would  not  be  inequitable  for 
the  debtor  himself  to  make  specific 
pledges  of  his  own  property,  limited 
to  the  personal  indemnity  of  a  single 
surety,  wuthout  benefit  of  participa- 
tion or  subrogation;  as,  when  the  lia- 
bility of  the  surety  was  contingent  upon 
conditions  not  common  to  his  cosure- 
ties, and  which  may  never  become  ab- 
solute. Hopewell  v.  Cumberland  Bank, 
10   Leigh  206." 

b.    Illustrative   Cases. 

Company  receives  of  county  its  sub- 
scription bonds  on  conditions,  'to  per- 
form which  company  gives  bond,  se- 
cured by  mortgage.  Conditions  being 
broken,  the  interest  coupons  held  by 
purchaser  for  value  without  notice  re- 
main unpaid.  Held,  company  became 
principal  debtor,  county  the  surety,  and 
coupon  holder  entitled  to  be  substituted 
to  the  benefit  of  the  mortgage  on  the 
equitable  principle  that  the  creditor 
may  avail  himself  of  the  securities  given 
by  the  principal  debtor  for  the  mdem- 
nity  of  its  surety,  i.  e.,  the  county. 
Washington,  etc.,  R.  Co.  v.  Cazenove, 
83  Va.   744,  3  S.   E.  433. 

A  deed  made  by  a  county  treasurer 
to  indemnify  and  save  harmless  the 
sureties  on  his  official  bond,  enures  to 
the  benefit  of  creditors  of  such  treas- 
urer existing  at  the  time  the  deed  was 
made,  and  for  whose  debts  the  sure- 
ties were  bound.  Jennings  v,  Taylor, 
102  Va.  191,  45  S.  E.  913*. 

Several  persons  being  bound  as  sure- 
ties for  M.  in  bonds,  and  others  being 
indorsers  of  notes  for  his  accommoda- 
tion at  different  banks,  which  notes 
had  come  to  maturity  and  been  pro- 
tested for  nonpayment,  M.,  by  deed  of 
trust,  mortgage?  property  to  be  sold 
and  applied  to  the  indemnification  of 
each  and  all  of  the  sureties  and  in- 
dorsers, without  preference  of  any  over 
the  others,  in  case  they  should  sustain 
loss  by  reason  of  their  suretyships  and 


indorsements;  the  endorsers  of  a  note 
held  by  one  of  the  banks  are  dis- 
charged from  liability  by  the  laches  as 
the  bank  or  otherwise,  so  that  the  in- 
dorsers of  this  note  are  never  damni- 
fied; while  other  sureties  and  indorsers 
are  damnified;  upon  a  bill  in  equity 
filed  by  this  bank  for  participation  in 
the  trust  fund  with  the  sureties  and 
indorsers  who  had  sustained  damage, 
held,  the  bank  could  only  claim  to  be 
subrogated  to  the  rights  of  the  in- 
dorsers of  the  note  which  it  held;  and 
these  having  sustained  no  damage,  and 
so  having  no  claim  to  participate  in 
the  trust  fund  themselves,  therefore  the 
bank  has  no  claim  to  participate  in  it. 
Hopewell  v,  Cumberland  Bank,  10  Leigh 
206,  cited  in  Barton  v.  Brent,  87  Va, 
385,  13   a   E.  29. 

It  was  said  in  Hauser  v.  King,  76  Va. 
731,  735,  that  the  whole  opinion  of 
Judge  Parker  in  Hopewell  v.  Bank,  10 
Leigh  206,  proceeds  on  the  implied 
concession,  that  if  the  liability  of  the 
endorsers  had  been  fixed  and  they  had 
not  been  discharged,  the  indemnity 
provided  by  the  deed  would  have 
enured  to  the  benefit  of  the  bank. 

Vendor  conveyed  land,  whereon  was 
a  trust  deed  which  vendee  got  credit 
for,  and  promised  in  writing  to  satisfy. 
Later;  vendor  repurchased  part  and 
gave  bond.  Without  having  satisfied 
trust  deed,  vendee  died,  leaving  to  his 
father,  who  was  a  surety  for  trust  debt, 
property  ample  to  pay  vendee's  debts. 
Trust  creditor  released  levy  of  fi.  fa. 
on  property  of  said  surety,  and  then 
sold  the  land  under  trust  deed,  but  not 
for  enough  to  pay  trust  debts.  In  suit 
for  the  deficiency,  held,  as  to  trust  cred- 
itor, vendee  became  principal  and 
vendor  surety  for  trust  debt,  for  which 
the  father,  taking  as  heir  vendee's 
property  cum  onere,  became  primarily 
bound;  and  he  was  not  entitled  to  set 
off,  against  vendee's  promise  to  satisfy 
trust  deed,  vendor's  said  bond,  but  the 
property  released  from  levy  should  be 
credited  on  trust  debt  so  far  as  trust 
debtor  and  his  sureties  are  concerned, 
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and  an  account  of  said  property  should 
be  directed.  Francisco  v.  Shelton,  85 
Va,  779,  8  S.  E.  789. 

In  Willard  v.  Worsham,  76  Va.  392, 
Segar  sold  to  Willard  one-half  of  a 
piece  of  property  in  Virginia,  consist- 
ing of  an  hotel  and  its  appliances,  and 
they  became  partners.  A  lien  rested 
on  the  hotel  to  secure  a  debt  due  Wor- 
sham of  $5,000.  The  hotel  was  de- 
stroyed by  fire,  and  a  part  of  the  debt 
remained  unpaid.  Segar  became  insol- 
vent, and  released  the  claim  against 
Willard.  Upon  a  suit  against  Segar 
and  Willard  to  collect  the  debt,  brought 
by  Worsham,  this  court  held,  that 
Willard,  as  grantee  of  one-half  of  the 
trust  property,  assumed  payment  of 
half  of  the  trust  deed  debt  as  part  of 
the  consideration,  and  thus  became  per- 
sonally liable  to  Worsham;  the  learned 
judge  who  delivered  the  opinion  in 
that  case  saying:  "In  most  of  the  cases 
found  in  the  books  the  mortgaged  es- 
tate is  conveyed  to  the  grantee  with 
an  assumption  on  his  part  of  the  en- 
tire ntortgage  debt.  In  such  cases, 
the  grantee's  promise  being  to  pay  the 
whole  debt,  there  is,  of  course,  no  dif- 
ficulty in  holding  him  liable  to  the  full 
measure  of  his  contract."  And  it  was 
held,  that,  as  between  Segar  and  Wil- 
lard, Willard  was  the  principal  debtor 
and  Segar  the  surety,  and  that  Wor- 
sham, the  creditor,  was  entitled  to  all 
the  collateral  securities  held  by  his 
debtor,  Segar,  and  hence  could  be  sub- 
rogated to  the  benefit  of  the  covenant 
of  Willard  with  Segar  to  pay  half  the 
debt. 

Subrogatioii  to  Covenants  of  Gran- 
tee, with  Mortgagor. — As  between 
the  grantor  and  grantee,  the  latter  is 
principal  debtor,  and  the  grantor  is  his 
surety,  and  the  creditor  or  mortgagee, 
being  entitled  upon  equitable  princi- 
ples to  the  benefit  of  all  the  collateraj 
securities  held  by  his  debtor,  may  re- 
sort by  equitable  subrogation  to  the 
covenant  of  the  purchaser,  or  grantee 
with  the  mortgagor.  The  creditor, 
upon  familiar  principles,  may  claim  the 


benefit  of  all  the  collateral  securities 
held  by  his  debtor,  by  way  of  equitable 
subrogation.  In  doing  so,  however,  he 
stands  in  his  debtor's  shoes,  and  is 
substituted  to  the  rights  and  remedies 
of  the  latter,  but  nothing  more.  In 
other  words  the  new  creditor  takes  the 
place  of  the  old  one,  and  succeeds  to 
his  rights.  Willard  v.  Worsham,  76 
Va.  392;  Osborne  v,  Cabell,  77  Va.  462; 
Ellett  V.  McGhee,  94  Va.  377,  26  S.  E. 
874.  See  also,  Kent  v.  Matthews.  12 
Leagh  573,  590. 

c.   Extinguishment  or  Discharge  of  Se- 
curity. 

Novation. — Certain  bankers  held  cou- 
pons of  a  railroad  company.  They 
furnished  company  money  to  pay  wages 
and  other  preferred  debts,  and  received 
its  promissory  notes.  To  fund  this  in- 
debtedness, bonds  were  issued,  secured 
on  its  income  and  guaranteed  by  an- 
other  company,  whereof  the  bankers 
took,  at  six  per  cent.,  the  amount  of 
their  debt,  received  prior  mortgage 
bonds  as  collateral,  and  surrendered  the 
coupons  which  were  cancelled,  but 
there  was  no  expressed  agreement  that 
thetr  original  claims  were  extinguished. 
Held,  the  bankers  were  not  subrogated 
to  the  lien  of  their  original  debt,  which 
was  extinguished  by  the  receipt  of  the 
promissory  notes.  Fidelity  Ins.,  etc., 
Co.  V.  Shenandoah  Val.  R.  Co.,  86  Va. 
1,  2,  9  S.  E.  759. 

Release. — F.  devises  by  his  will  a 
tract  of  land  named  H.,  with  his  per- 
sonal property,  for  the  payment  of  his 
debts;  another  tract,  named  P.,  to  his 
two  sons,  N.  and  T.,  subjected  to 
charges  of  an  annuity  of  $200,  in  favor 
of  his  wife,  and  a  legacy  of  $1,000  to 
another  son,  J.,  and  $1,500  to  his 
daughter,  K.,  and  he  appoints  N.  and 
T.  his  executors.  He  had  been  adnun- 
istrator  c.  t.  a.  of  H.,  and  soon  after 
his  death  his  administration  account 
was  settled,  showing  amounts  due  to 
the  legatees  of  H.  N.  and  T.,  as  exec- 
utors, sell  to  the  widow  the  tract  H.. 
for  $2,700,  of  which  $1,200  is  given  in 
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lieu  of  her  annuity,  and  she  releases  the 
charge  upon  the  P.  land.  Held:  "Hav- 
ing released  her  claim,  she  has  no 
equity  to  which  the  creditors  can  be 
subrogated."  Burwell  v,  Fauber,  21 
Gratt.  446,  473. 

Where  A,  with  B  and  C  as  sureties, 
executed  has  bond  for  a  debt  to  D,  and 
also  a  mortgage  on  a  tract  of  land  to 
indemnify  his  sureties,  and  later  sold 
the  land  to  E,  who  paid  the  purchase 
money  to  D,  by  order  of  A,  in  conse- 
quence of  which  the  sureties  released 
their  lien  on  the  land,  it  was  held,  that 
a  subsequent  vendee  having  a  claim 
against  A  could  not  be  substituted  for 
E,  because  E  had  no  claim  to  the  lien 
given  by  A  for  the  benefit  of  his  sure- 
ties, for  the  debt  to  D,  as  D  did  not 
pay  the  money  for  the  sureties.  Auld 
V.  Alexander,  6  Rand.  98. 

III.  Subrogation     to     State's, 

County's  or  M unidimlity's 

Rights  for  Taxes. 

In  GeneraL — Subrogation,  which  op- 
erates as  an  equitable  assignment  of  a 
debt,  can  not,  in  any  case,  unless  it  be 
so  expressly  provided  by  a  constitu- 
tional, operate  on  taxes  which  are  not 
debts,  and  do  not  originate  in  contract. 
Hence,  no  one  can  be  subrogated  to 
the  rights  and  remedies  of  the  state  in 
the  levying  and  collecting  a  tax. 
Hinchman  v,  Morris,  29  W.  Va.  673,  2 
S.  E.  863. 

If,  therefore,  under  the  Code  of  Vir- 
ginia of  1860,  a  sheriff  settled  in  full 
with  auditor,  and  paid  all  the  state 
taxes  not  returned  delinquent,  he  can 
not  thereafter,  by  distraint,  or  in  any 
other  manner,  make  out  of  any  tax- 
payer not  returned  delinquent  the 
amount  of  his  taxes  so  advanced  for 
him  by  the  sheriff,  as  he  can  not  be 
subrogated  to  the  state's  rights  or  rem- 
edy for  such  tax;  nor  can  he  in  any 
manner  make  it  out  of  his  estate,  real 
or  personal,  either  before  or  after  his 
death;  and  when  he  has  made  this  set- 
tlement   and    payment   in    full    to    the 
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auditor,  without  any  promise  expressed 
or  implied  by  the  taxpayer  to  refund 
him  the  amount,  he  can  not  recover  it 
of  him  in  any  action  of  assumpsit  or 
any  other  action;  nor  can  he  make 
the  amount  of  these  taxes  out  of  his 
estate  either  as  taxes  or  as  a  debt  due 
to  him.  Hinchman  v.  Morris,  29  W. 
Va.  673,  2  S.  E.  863;  Lipscomb  r.  Win- 
ston, 1  Hen.  &  M.  453. 

County  Treasurer  Voluntarily  Paying 
Taxes.  —  It  was  held  in  Repass  v, 
Moore,  98  Va.  377,  36  S.  E.  474^  where 
a  county  treasurer,  without  any  previ- 
ous request  or  subsequent  promise  of 
indemnity,  voluntarily  paid  taxes  on  the 
land  of  another,  that  he  was  not  en- 
titled to  be  subrogated  to  the  rights 
of  the  state  and  county. 

Reference.  —  A  commissioner,  to 
whom  a  creditor's  suit  was  referred  to 
take  an  account  of  liens,  made  his  re- 
port of  the  liens,  and  subjoined:  "To 
this  sum  must  be  added  'back  taxes' 
on  defendant's  land  amounting  to 
$491.70."  The  report  was  excepted  to, 
amongst  other  reasons,  because  the  tax 
tickets  were  barred  by  limitation.  The 
taxes  were  for  the  years  1884,  1885, 
and  1886,  and  the  order  for  the  ac- 
count was  entered  in  September,  1887. 
There  was  nothing  on  the  face  of  the 
report  to  show  the  interest  of  the  ap- 
pellant in  the  back  taxes;  nothing  to 
show  that  he  had  paid  them,  or  had 
done  any  act  which  entitled  him  to  be 
subrogated  to  the  rights  of  the  state 
and  county.  A  decree  was  pronounced 
in  favor  of  the  appellant  for  the  amount 
of  the  back  taxes,  but  this  decree,  upon 
a  rehearing,  granted  on  the  application 
of  the  defendant,  was  set  aside,  and  it 
was  decided  that  appellant  was  not 
entitled  to  be  subrogated  to  the  rights 
of  the  state  and  county  for  the  back 
taxes.  Held,  it  was  right  to  set  aside 
the  decree,  but  instead  of  deciding  that 
the  appellant  was  not  entitled  to  be 
subrogated  to  the  rights  of  the  state 
and  county,  the  case  should  have  been 
referred  to  a  commissioner  to  inquire 
and  report  upon  the  claim  of  the  ap^ 
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pellant  to  the  lien  asserted  by  him. 
the  lien  was  not  barred  by  the  statute 
of  limitations,  and  the  appellant  should 
have  had  an  opportunity  of  making 
proof  of  his  claim.  Repass  v.  Moore, 
t6  Va.  147,  30  S.  E.  458. 

IV.  Subrogation  to    Right-  of 
Vendor  to  Rescind  Contract 

for  Sale  of  Land. 

When  the  purchaser  has  sold  and 
conveyed  the  land  to  another,  for  a  val- 
uable consideration,  without  notice  .  of 
the  mistake  as  to  the  quantity,  the  right 
of  the  first  vendor  to  a  rescission  of 
the  sale  and  conveyances  made  by  him, 
as  extinguished;  unless  there  be  such 
mistake  in  the  last  sale  and  convey- 
ance, made  under  such  circumstances, 
that  the  vendor  in  that  sale  is  entitled 
to  a  rescission;  when,  perhaps,  the  first 
vendor  having  such  a  right  against  the 
latter  vendor,  may  be  substituted  to  his 
right  against  the  purchaser  from  him. 
Western  Mining,  etc.,  Co.  v.  Peytona, 
etc.,  Coal  Co.,  8  W.  Va.  406. 

V.  Subrogation  as  a  Means  of 

Enforcing  Marshaling. 

See  the  tiUe  MARSHALING  AS- 
SETS AND  SECURITIES,  vol.  9,  pp. 
607,  623. 

A.   COMPELLING  ELECTION  BE- 
TWEEN SECURITIES. 

A  creditor  having  the  choice  of  two 
funds  ought  to  exercise  his  right  of 
election  in  such  a  manner  as  not  to 
injure  other  creditors,  who  can  resort 
to  one  only  of  those  funds;  but  if  he, 
in  the  exercise  of  his  legal  rights,  ex- 
hausts that  to  which  alone  other  cred- 
itors can  resort,  equity  will  place  them 
in  his  situation,  so  far  as  he  has  ap- 
plied their  funds  to  his  claim.  And 
in  the  application  of  this  principle,  sim- 
ple contract  creditors  will  be  substi- 
tuted to  the  rights  of  specialty  cred- 
itors. Alston  V.  Munford,  1  Fed.  Cas. 
682,  citing  Haydon  v.  Goode,  4  Hen. 
&  M.  460.  Pollard  v.  Underwood,  4 
Hen.   &  M.  459,  460. 


''Wherever  a  person  is  liable  to  a 
charge  which  ought  to  be  borne  pri- 
marily by  another  person,  the  creditor 
should  proceed  in  the  first  place  against 
fhe  person  who  is  primarily  liable  or 
at  least  assign  his  remedy  to  the  per- 
son secondarily  liable  on  receiving  the 
full  amount  of  the  demand.  The  cred- 
itors having  two  funds,  equity  will  so 
marshal  them  as  to  do  justice  between 
the  two  debtors.  In  accordance  with 
this  principle  if  a  surety  is  compelled 
to  pay  the  debt  of  his  principal,  he  is 
equitably  entitled  to  be  subrogated  to 
all  the  rights  and  remedies  of  the 
creditor  as  against  the  principal 
debtor."  Where  the  equitable  rights  of 
the  surety  may  be  protected  without 
prejudicing  the  substantial  rights  of 
the  creditors  equity  will  require  the 
application  of  the  principal's  property 
first  to  the  satisfaction  of  the  debt,  and 
if  possible  thus  entirely  relieve  the 
surety's  property  therefrom.  Hall  v. 
Hyer,  48  W.  Va.  353,  358,  37  S.  E.  594. 

Subrogation  to  Rights  of  Legatees. — 
F.  devises  by  his  will  a  tract  of  land 
named  H.,  with  his  personal  property, 
for  the  payment  of  his  debts;  another 
tract,  named  P.,  to  his  two  sons,  N. 
and  T.,  subjected  to  charges  of  an 
annuity  of  $200,  in  favor  of  his  wife, 
and  a  legacy  of  $1,000  to  another  son, 
J.,  and  $^  500  to  his  daughter,  K.,  and 
he  appoitits  N.  and  T.  his  executors. 
He  had  been  administrator  c.  t  a.  of 
H.,  and  soon  after  his  death  his  ad- 
ministration account  was  settled,  show- 
ing amounts  due  to  the  legatees  of  H. 
N.  and  T.,  as  executors,  sell  to  the 
widow  the  tract,  H.,  for  $2,700,  of 
which  $1,200  is  given  in  lieu  of  her  an- 
nuity, and  she  releases  the  charge  upon 
the  P.  land;  and  she  gives  her  bond, 
with  a  lien  on  the  H.  land,  for  the 
amount  of  J.'s  legacy.  Within  eight 
months  after  the  death  of  F.,  his  sons, 
N.  and  T.,  sell  the  P.  tract  to  B.  for 
$7,000;  their  deed  referring  to  F.'s  will 
for  their  title,  and  they  covenanting  to 
remove  all  charges.  But  a  few  days 
after  this  deed,  G.,  as  administrator  de 
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bonis  non  of  H.,  filed  his  bill  against 
F/s  executors  and  devisees,  B.  and  the 
legatees  of  H.,  to  recover  the  amounts 
reported  to  be  due  from  F.  to  the  es- 
tate of  H.  Held,  B.  being  a  purchaser 
with  constructive  notice,  his  land  is 
liable  to  satisfy  the  charges  upon  it; 
and  two  of  these  charges  having  been 
satisfied  out  of  the  H.  tract,  the  credit- 
ors are  entitled  to  be  subrogated  to 
the  rights  of  these  legatees,  and  to  the 
extent  of  these  charges,  to  have  the 
land  of  B.  subjected  to  the  satisfaction 
of  their  claims.  Burwcll  v.  Fauber,  21 
Gratt.  446. 

B.  SIMPLE  CONTRACT  CREDIT- 
ORS. 

Prior  to  the  statute,  if  a  judgment 
recovered  against  an  executor  or  ad- 
ministrator, upon  the  bond  of  the  de- 
ceased binding  his  heirs,  was  paid  out 
of  the  personal  estate,  simple  contract 
creditors  were  substituted  to  the  right 
of  such  creditor  against  the  heirs.  The 
reason  was,  "the  simple  contract 
creditors  in  that  case  had  no  right  to 
the  payment  of  their  debts  out  of  the 
real  estate  of  the  decedent;  and  the 
question  decided  was,  that  as  the  spe- 
cialty creditors  had  their  remedy  either 
against  the  personal  or  the  real  assets, 
if  they  elected  to  take  the  former  and 
thereby  exhausted  them,  then  the  sim- 
ple contract  creditors,  according  to 
principles  well  settled,  had  the  right  to 
resort  to  the  real  estate  to  the  extent 
the  personal  assets  had  been  applied 
to  the  payment  of  specialty  debts.  2 
Lomax  on  Executors '418-19."  Saddler 
V.  Kennedy,  26  W.  Va.  636;  Pugh  v. 
Russell,  27  Gratt.  789. 

D  being  the  endorser  of  C  on  sev- 
eral notes  discounted  at  bank,  and  it 
being  expected  that  he  will  endorse 
other  notes  for  C,  the  latter  executes  a 
bond  binding  his  heirs  to  D,  with  a 
condition  that  he  will,  when  required 
by  the  bank  or  D,  pay  oflF  all  such 
notes,  and  thus  indemnify  and  save  D 
harmless.  C  dies  whilst  D  is  his  en- 
dorser on  several  notes,  which  by  an 


arrangement  with  the  bank,  D  takes 
up  by  the  discount  of  his  own  note; 
and  subsequently  the  administrator  of 
C  pays  up  the  whole  amount  of  the 
notes,  principal  and  interest,  out  of  the 
personal  estate.  Held,  that  this  bond 
was  a  valid  security  to  D,  binding  the 
heirs  of  C;  and  that  the  notes,  to  the 
extent  of  the  penalty,  having  been  paid 
out  of  the  personal  assets,  the  simple 
contract  creditors  of  C  are  entitled  to 
have  the  assets  marshaled,  and  to  be 
substituted  to  the  extent  of  the  pen- 
alty of  the  bond,  to  the  rights  of  D 
upon  the  real  estate,  in  the  hands  of 
the  heirs  of  C.  Cralle  v.  Meem,  8 
Gratt.   496. 

But  since  the  Code  of  1849  all  the 
real  estate  of  the  decedent  is  made  as- 
sets for  the  payment  of  his  debts, 
whether  they  were  specialty  or  only 
simple  contract  debts;  both  cias&es 
being  put  upon  the  same  footing.  Such 
has  been  the  law  ever  since  and  is  now 
the  law  in  both  Virginia  and  West  Vir- 
ginia. Therefore,  if  the  personalty  has 
been  exhausted  in  the  payment  of 
debts,  wasted  by  the  personal  repre- 
sentative or  appropriated  by  the  heirs, 
the  unpaid  creditors  may  resort  tq  the 
real  assets  descended  to  the  heir  as  of 
right  and  not  by  way  of  substitution. 
The  decision,  therefore,  in  Pugh  v. 
Russell  has  no  application  in  cases 
arising  since  1850.  Saddler  v.  Ken- 
nedy, 26  W.  Va.  636,  641;  Meade  v. 
Grigsby,  26  Gratt.  612;  Rogers  v.  Den- 
ham,  2  Gratt.  200;  Cralle  v.  Meem,  8 
Gratt.  496. 

Since  the  Code  of  1849  of  Virginia 
the  real  as  well  as  the  personal  estate 
of  the  decedent  is  made  assets  for  the 
payment  of  all  classes  of  debts.  While 
the  personal  estate  is  the  primary  fund 
for  that  purpose,  the  real  estate  is  not 
only  the  secondary  fund  but  it  is  equally 
liable  with  the  personal  fund  for  the 
payment  of  all  debts.  Therefore,  since 
the  adoption  of  said  Code,  there  can  be 
no  right  of  substitution  or  subrogation 
against  the  real  estate  by  creditors  who 
have  by  reason  of  the  bar  of  the  stat- 
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ute  of  limitations  lost  their  right  to 
charge  it  directly,  although  they  may 
have  a  subsisting  judgment  against  the 
personal  representative  of  the  decedent 
and  be  thus  entitled  to  charge  the  per* 
sonal  fund  if  any  there  be.  Saddler  v. 
Kennedy,  26  W.  Va.  636. 

VI.  Assignment  of  Right  of 

Subrogation. 

In  Brandt  on  Sur.  and  Guar.,  §  289, 
it  is  said:  "That  an  equitable  claim, 
such  as  the  right  of  a  surety  who  has 
paid  the  debt  of  his  principal,  or  more 
than  his  equitable  part  thereof,  to  be 
subrogated  to  all  the  rights  and  reme- 
dies of  the  principal  against  his  co- 
sureties, is  an  equitable  demand  for 
money,  which  may  be  assigned  in 
equity,  would  seem  to  be  too  plain  to 
require  any  citation  of  authority.  Al- 
though originally  a  matter  of  equitable 
cognizance,  contribution  between  sure- 
ties long  ago  became  a  legal  right,  en- 
forceable by  courts  of  law." 

VII.  Pleading  and  Practice. 

A.  JURISDICTION. 

Substitution  is  one  of  the  familiar 
grounds  of  equitable  jurisdiction.  NeflF 
V.  Baker,  82  Va.  401,  4  S.  E.  620;  Haffey 
V.  Birchetts,  11  Leigh  85. 

And  in  the  absence  of  statute,  the 
principles  of  substitution  can  only  be 
enforced  in  a  court  of  equity.  Haffey 
V.   Birchetts,  11   Leigh  83. 

B.  PRIOR    ESTABLISHMENT    OF 
RIGHT  AT  LAW. 

A  subsequent  endorser  of  a  negotia- 
ble note  paying  a  judgment  on  it  against 
the  maker,  a  prior  endorser  and  him- 
self, which  is  a  lien  on  land  of  the  prior 
endorser,  may  sue  in  equity  to  enforce 
substitution  to  the  lien  of  the  judg- 
ment against  the  land  of  the  prior  en- 
dorser, without  first  getting  a  judg- 
ment at  law  against  the  prior  endorser 
for  the  money  paid  by  him.  Schilb  v. 
Moon,  50  W.  Va.  47,  40  S.  E.  329. 

C.  BILL. 

A  purchaser  of  land,  pursuant  to  his 


contract,  pays  a  lien  on  the  land,  and 
afterwards  procures  its  owner,  to  whom 
he  paid  it,  to  assign  it  to  him  in  writ- 
ing, and  then  sues  to  enforce  it  against 
the  land,  setting  up  in  his  bill,  and  re- 
lying on,  the  assignment  as  his  ground 
for  relief,'  and  praying  a  sale  of  the 
land,  and  for  general  relief.  The  an- 
swer and  evidence  show  such  payment 
without  assignment,  and  the  subsequent 
assignment.  Under  this  bill,  he  may, 
on  the  theory  of  subrogation,  be  de- 
creed his  debt.  "Though  the  plaintiffs 
bill  bases  his  claim  to  relief  on  the 
assignment  made  to  him  long  after  he 
had  paid  and  taken  up  the  bond  of 
Parks,  and  does  not  expressly  rely  on 
subrogation  as  a  ground  of  relief,  yet 
the  answers  and  evidence  show  all  the 
facts  in  connection  with  the  bill,  and 
under  them,  and  the  prayer  of  general 
relief,  equity,  looking  at  the  substance, 
not  mere  formality,  will  g^ve  relief, 
without  requiring  an  amendment.  Sal- 
amone  v.  Keiley,  80  Va.  86."  James  v. 
Burbridge,  33  W.  Va,  272,  10  S.  E.  396. 
398. 

A  bill  which  prays  for  subrogation 
to  the  rights  of  creditors  against  a 
copartner,  without  a  settlement  of 
partnership  accounts,  and  without  set- 
ting forth  or  defining  the  interest  of 
the  complainant  therein,  is  defective 
and  demurrable.  Compton  v.  Thorn, 
90  Va.  653,  19  S.  E.  451. 

M.  and  D.,  as  his  surety,  execute  a 
bond  to  G.,  upon  a  settlement  of  an 
account  for  articles  furnished  by  G.  to 
M.  After  the  articles  were  furnished 
by  G.  to  M.,  but  before  the  execution  of 
the  bond,  M.  conveys  all  his  property 
in  trust  for  M.'s  wife  and  children,  sub- 
ject to  his  then  existing  debts.  G.  sues 
M.  and  D.  on  the  bond,  recovers  judg- 
ment, and  sues  out  execution,  which  is 
levied  on  the  property  of  D.  In  the 
court  in  which  G.  recovered  his  judg- 
ment there  is  a  suit  in  equity  by  R/s 
administrator,  against  M.  and  others 
and  G.,  .to  ascertain  the  indebtedness 
of  M.  at  the  date  of  the  deed,  and  ad- 
just   the    accounts    between    the    trust 
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estate  and  G.,  who  is  largely  indebted 
to  said  estate  for  rents.  A  bill  by  D. 
stating  the  facts  as  to  the  debt  of  M. 
to  G.,  the  execution  of  the  bond  and 
deed  of  trust,  the  judgment  and  execu- 
tion, the  suit  and  G/s  indebtedness  for 
rents  and  asking  for  an  injunction  to 
a  sale  under  the  execution,  makes  a 
case  for  relief,  and  therefore  can  not 
be  dismissed  upon  demurrer.  Meade  v. 
Grigsby,  26  Gratt.  612. 

D.  ANSWER. 

The  right  of  subrogation  need  not 
be  specifically  claimed  in  the  answer 
of  one  entitled  to  its  benefit.  It  is 
sufficient  if  the  facts  alleged  and  es- 
tablished by  the  evidence  justify  the 
court  in  the  application  of  the  doctrine, 
at  the  instance  of  a  party  asking  its 
aid  and  protection.  Bankers'  Loan, 
etc.,  Co.  V.  Hornish,  94  Va.  608,  27  S. 

E.  459.  See  Hudson^  v.  Dismukes,  77 
Va.  242. 

E.  PARTIES. 

Judgment  Creditors. — It  is  necessary, 
in  a  bill  to  enforce  a  judgment  lien  by 
a  surety,  where  such  surety  has  paid 
the  judgment,  that  the  original  judg- 
ment creditors,  whose  judgment  he  has 
paid,  be  made  parties.  Conaway  v. 
Odbert,  2  W.  Va.  25;  Hoffman  v. 
Shields,  4  W.  Va.  490. 

The  judgment  creditor  in  a  judgment 
upon  a  negotiable  note  must  be  a  party 
to  a  suit  in  equity  by  a  subsequent  en- 
dorser to  enforce  substitution  to  the 
lien  of  the  judgment  against  the  land 
of  the  prior  endorser.  Schilb  v.  Moon, 
50  W.  Va.  47.  40  S.  E.  329. 

Heirs  and  Personal  Representatives. 
— A  bill  which  prays  for  subrogation 
to  the  rights  of  creditors  against  a 
copartner,  but  which  fails  to  make  the 
administrator  and  heirs  of  the  copartner 
deceased,  parties  defendant  to  the  suit, 
is  defective  and  demurrable.  Compton 
V.  Thorn,  90  Va.  653,  19  S.  E.  451,  cit- 
ing Sheldon  on  Subr.,  §  171;  Calvert  on 
Parties,  261;  Lynchburg  Iron  Co.  v. 
Tayloe,  79  Va.  671. 

Executors. — H.  and  B.,  as  his  surety, 


execute  their  bond  to  M.,  executor,  for 
land  purchased  of  him  by  H.,  and  which 
H.  afterwards  conveys  to  O.  .  M.  re- 
covers judgment  upon  the  bond 
against  H.  and  B.,  and  B.  pays  tfie  de{>t, 
and  M.  assigns  it  to  him  without  re- 
course. On  a  bill  by  B.  against  O. 
and  H.  to  subject  the  land  to  satisfy 
the  debt,  held,  whether  B.  claims  as 
assignee,  or  as  a  security  who  has  paid 
the  debt,  M.  is  not  a  necessary  party. 
Omohundro  v.  Henson,  26  Gratt.  511. 
Lienors  Must  Be  Made  Parties. — 
Where  a  bill  seeks  subrogation  to  a 
lien  on  land,  and  there  are  other  per- 
sons holding  liens  on  the  land  in  con- 
flict with  such  claim  of  subrogation, 
they  must  be  made  parties  to  the  bill. 
Gall  V.  Gall,  50  W.  Va.  523,  40  S.  E. 
380. 

F.  PRAYER  FOR  RELIEF. 

Failure  to  ask  specifically  for  sub- 
rogation is  not  ground  for  a  demurrer 
to  a  bill  filed  by  a  surety  against  his 
principal  to  subject  the  lands  of  the 
principal  to  the  lien  of  a  judgment 
which  he  has  paid  as  surety,  where  the 
bill  alleges  a  state  of  facts  which  shows 
that  the  complainant  is  entitled  to  sub- 
rogation, and  contains  a  prayer  for 
general  relief.  Hawpe  v.  Bumgardner, 
103  Va.  91,  48  S.  E.  554. 

G.  SUIT  BY  SURETY  TO  SUBJECT  . 

LAND  TO  SATISFY  DEBT. 

H.  and  B.,  as  his  surety,  execute  their 
bond  to  M.,  executor,  for  land  pur- 
chased of  him  by  H.,  and  which  H. 
afterwards  conveys  to  O.  M.  recovers 
judgment  upon  the  bond  against  H. 
and  B.,  and  B.  pays  the  debt,  and  M. 
assigns  it  to  him  without  recourse.  On 
a  bill  by  B.  against  O.  and  H.  to  sub- 
ject the  land  to  satisfy  the  debt,  held, 
B.  is  entitled  to  have  the  land  sold  to 
pay  his  debt  without  proceeding  first 
against  H.;  especially  as  O.  did  not 
ask  for  such  a  decree  in  the  court  be- 
low. •  Omohundro  v.  Henson,  26  Gratt. 
511. 

H.  and  B.,  as  his  surety,  execute  their 
bond    to    M.,    executor,   for    land    pur- 
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chased  of  him  by  H.,  and  which  H. 
afterwards  conveys  to  O.  M.  recovers 
judgment  upon  the  bond  against  H. 
and  B.»  and  B.  pays  the  debt,  and  M. 
assigns  it  to  him  without  recourse. 
On  a  bill  by  B.  against  O.  and  H.  to 
subject  the  land  to  satisfy  the  debt, 
held,  O.  may,  if  he  chooses,  make  an 
issue  in  this  case  between  himself  and 
H.,  and  have  the  equities  between  them 
settled.  Omohundro  v,  Henson,  2« 
Gratt.  511. 

H.    REFERENCE. 

See  the  title  REFERENCE,  vol.  11, 
p.  707. 

A  commissioner  to  whom  a  creditor's 
suit  was  referred  to  take  an  account  of 
liens,  made  his  report  of  the  liens,  and 
subjoined:  "To  this  sum  must  be  added 
'back  taxes'  on  defendant's  land  amount- 
to  $491.70."  The  report  was  excepted 
to,  amongst  other  reasons,  because  the 
tax  tickets  were  barred  by  limitation. 
The  taxes  were  for  the  years  1884, 
1885  and  1886,  and  the  order  for  the 
account  was  entered  in  September, 
1887.  There  was  nothing  on  the  face 
of  the  report  to  show  the  interest  of 
the  appellant  in  the  back  taxes;  noth- 
ing to  show  that  he  had  paid  them,  or 
had  done  any  act  which  entitled  him  to 
be  subrogated  to  the  rights  of  the  state 
.and  county.  A  decree  in  favor  of  the 
appellant  for  the  amount  of  the  back 
taxes,  upon  a  rehearing,  granted  on 
the  application  of  the  defendant,  was 
set  aside,  and  it  was  decided  that  ap- 
pellant was  not  entitled  to  be  subro- 
gated to  the  rights  of  the  state  and 
county  for  the  back  taxes.  Held:  It 
was  right  to  set  aside  the  decree,  but 
instead  of  deciding  that  the  appellant 
was  not  entitled  to  be  subrogated  to 
the  rights  of  the  state  and  county,  the 
case   should   have   been   referred   to   a 


commissioner  to  inquire  and  report 
upon  the  claim  of  the  appellant  to  the 
lien  asserted  by  him.  The  lien  was 
not  barred  by  the  statute  of  limitations, 
and  the  appellant  should  have  had  an 
opportunity  of  making  proof  of  his 
claim.  Repass  v,  Moore,  96  Va,  147, 
30  S.  E.  458. 

I.    LACHES    AND    LIMITATIONS. 

Twenty  years*  delay  on  the  part  of 
sureties  in  asserting  their  right  to  sub- 
rogation, is  such  laches  as  will  prevent 
their  recourse  against  persons  ulti- 
mately liable  to  their  demand.  Smith 
V.  Thompson,  7  Gratt.  112,  54  Am.  Dec 
126. 

At  different  terms  separate  judg- 
ments were  had  against  endorser  and 
maker.  On  the  judgment  against  en- 
dorser, a  judgment  was  obtained  in 
Illinois,  which  judgment  endorser  sat- 
isfied. Last  of  notes  given  to  satisfy 
Illinois  jud^rment  was  paid  January, 
1880.  Yet  the  Illinois  judgment  was 
marked  satisfied  December,  1869. 
General  creditors'  bill  filed  July,  1873, 
to  enforce  judgment  against  maker, 
and  order  of  account  of  debts,  etc, 
entered  October,  1873.  Held,  the  stat- 
ute of  limitations  does  not  bar  the 
claim  of  endorser  or  his  assignee  to  be 
subrogated  to  plaintiff's  rights  in  judg- 
ment against  maker.  Order  of  account 
entered,  all  lien  creditors  became  par- 
ties, and  at  liberty  to  assert  their  de- 
mands in  that  suit.  Bank  v.  Allen,  76 
Va.  200. 

J.  APPELLATE  PRACTICE. 

Assertion  of  Right  for  First  Time  in 
Appellate  Conrt. — A  claim  to  be  sub- 
rogated to  the  rights  of  a  lien,  not 
made  in  the  pleadings,  can  not  be  as- 
serted for  the  first  time  in  the  appellate 
court.  New  South  Bldg.,  etc,  Ass'n  v. 
Reed,  96  Va.  345,  31  S.  E.  514. 


SUBSCRIBER. — Subscriber  in  the  sense  of  member.    See  Greenhow  v.  Bar* 
ton,  1  Munf.  590,  592. 

Subscribing  Witnesses. 

See  the  title  EXECUTION  AND  PROOF  OF  DOCUMENTS,  vol.  5,  p.  414. 

and  references  given. 


SUBSCRIPTIONS. 


CROSS  REFERENCES. 

See  the  titles  ACCORD  AND  SATISFACTION,  vol.  1,  p.  88;  BONDS,  vo!. 
2,  p.  576;  CONTRACTS,  vol.  3,  pp.  345,  425;  CORPORATIONS,  vol.  3,  p.  691; 
JOINT  ADVENTURES,  vol.  8,  p.  87;  MUNICIPAL,  STATE  AND  COUNTY 
AID,  vol.  9,  p.  265;  PAROL  EVIDENCE,  vol.  10,  p.  644;  PARTNERSHIP, 
vol.  10,  p.  836;  SET-OFF,  RECOUPMENT  AND  COUNTERCLAIM,  ante, 
p.  250;  STOCK  AND  STOCKHOLDERS,  ante,  p.  791. 


Conditional  Subscription.  —  A  sub- 
scription of  money  for  the  accomplish- 
ment of  an  object,  like  any  other 
promise  or  offer,  may  be  conditional. 
If  particular  terms  are  prescribed  in 
the  subscription  paper,  these  terms  are 
in  themselves  conditions,  which  must 
be  complied  with  before  the  subscrip- 
tion is  binding.  Gait  v.  Swain,  9 
Gratt.  633.  See  the  title  CORPORA- 
TIONS, vol.  3,  p.  591. 

In  an  action  by  a  receiver  of  a  ladies' 
institute  to  recover  on  certain  notes 
given  towards  the  support  of  the  ins-ti- 
tute,  it  was  contended  that  the  record 
did  not  show,  except  as  to  a  very  small 
number  of  the  makers  of  the  sub- 
scription notes,  that  they  knew  of 
or  made  their  subscriptions  upon  the 
condition  named,  and  while  only  three 
of  the  subscribers  to  the  fund  for 
which  the  notes  were  given,  testified 
in  the  case,  they  proved  clearly  that 
the  plan  proposed  and  adopted  for  rais- 
ing the  money  was  upon  condition 
which  never  had  been  and  could  not  be 
complied  with.  The  notes  given,  ex- 
cept in  two  instances,  were  of  the  same 
date  and  most  of  them  payable  at  the 
5ame  time.  They  were  alike  in  all 
other  respects  except  as  to  amount  and 
makers,  and  were  kept  together  and 
treated  by  all  parties  as  belonging  to 
the  same  fund.     It  was  held,  that  the 


record  satisfactorily  showed  that  the 
notes  were  given  for  the  purpose  and 
upon  conditions  outlined  that  the  plan 
for  raising  money  was  proposed  and 
adopted.  And  the  conditions  were  not 
waived  by  the  subsequent  conduct  of 
the  makers  in  making  payments  on 
their  notes  before  the  conditions  were 
complied  with,  that  they  had  the  right 
to  except  that  conditions  would  be 
complied  with,  and  the  money  paid  by 
them  would  not  be  used  for  any  other 
purpose  than  that  for  which  they 
agreed  to  pay  it.  Catt  v.  Oliver,  98 
Va.  580,  585,  36  S.  E.  980. 

Acceptance  of  Offer. — To  make  a 
subscription  binding,  it  must  be  ac- 
ceded to,  and  the  party  must  be  ap- 
praised that  his  offer  is  accepted,  and 
and  this  must  be  done  in  a  reasonable 
time.     Gait  v.  Swain,  9  Gratt.  633. 

Makes  Subscription  Binding.— If  a 
subscription  be  acceded  to  on  the  terms 
in  which  it  is  made,  and  labor  or  money 
is  expended  on  the  faith  thereof,  the 
party  making  the  subscription  is  bound 
thereby.     Gait  v.  Swain,  9  Gratt.  633. 

Must  Be  Supported  by  Considera- 
tion.—A  subscription,  like  any  other 
promise  or  offer,  requires  a  considera- 
tion to  support  Mt,  either  of  profit  to 
the  party  making, it,  or  of  loss  to  the 
other  party.  Gait  v.  Swain,  9  Gratt. 
633. 


SUBSEQUENT. — An  unrecorded  deed  is  void  as  to  all  creditors  who,  but  for 
the  deed,  would  have  had  a  right  to  subject  the  property  conveyed  to  their 
debts,  whether  such  debts  were  contracted  before  or  after  such  deed.  The 
word  "subsequent"  in  §  2465  of  the  Code  applies  to  purchasers  only.  Price  v. 
Wall,  97  Va.  334,  33  a  E.  599.  See  also,  the  title  RECORDING  ACTS,  voL 
11,  p.  675. 
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Subsequent  Conditions. 

Sec  the  title  CONDITIONS,  vol.  3,  p.  50,  and  the  references  there  given. 

SUBSEQUENT  INSURANCE.— See  the  title  FIRE  INSURANCE,  vol.  6» 
p.  86. 

Subsequent  Purchaser. 

See  the  titles  FRAUDULENT  AND  VOLUNTARY  CONVEYANCES,  voL  6, 
p.  540;  VENDOR  AND  PURCHASER,  and  the  references  there  given. 

t 
SUBSTANCE.— As  to  the  effect  of  the  bequest  all  my  worldly  substance,  see 

Seekright  v.  Carrington,  1  Wash.  45,  47;  Wyatt  v,  Sadler,  1  Munf.  537,  548.    And 

see  the  title  WILLS. 

SUBSTANTIALLY  SUFFICIENT.— In  Com.  v,  Fulks,  94  Va.  585,  27  S. 
E.  498,  it  is  said:  "It  is  true  that  §  4100  declares  that  *no  action  or  judgment  on 
a  recognizance  shall  be  defeated  or  arrested  by  reason  of  any  defect  in  the 
form  of  recognizance,  if  it  appear  to  have  been  taken  by  a  court  or  officer 
authorized  to  take  it,  and  be  substantially  sufficient.'  It  does  appear  in  this 
case  that  the  recognizance  was  taken  by  proper  authority,  but  it  can  not  be 
said  to  be  substantially  sufficient  when  it  wholly  omits  the  condition  prescribetl 
by  the  statute."    See  also,  the  title  BAIL    AND  RECOGNIZANCE,  vol.  2,    p.  218. 

Substitution. 

See  the  title  SUBROGATION,  ante,  p.  960. 

Substitution  of  Parties. 

See  the  titles  AMENDMENTS,  vol.  1,  pp.  326,  330,  345;  ASSIGNMENTS, 
vol.  1,  p.  795;  ABATEMENT,  REVIVAL  AND  SURVIVAL,  vol.  1.  pp.  35, 
46,  52,  53;  BANKRUPTCY  AND  INSOLVENCY,  vol.  2,  p.  240;  CORPORA- 
TIONS, vol.  3,  p.  583.  et  seq.;  EJECTMENT,  vol.  4,  p.  891;  EXECUTORS 
AND  ADMINISTRATORS,  vol.  5.  pp.  708,  709;  INFANTS,  vol.  7,  p.  484; 
INTERPLEADER,  vol.  7,  p.  846;  PARTIES,  vol.  10,  pp.  745,  748,  764;  PART- 
NERSHIP, vol.  10,  p.  896. 

Subterranean  Waters. 

See  the  title  WATERS  AND  WATERCOURSES. 

Succession. 

See  the  title  DESCENT  AND  DISTRIBUTION,  vol.  4,  p.  588. 

SUCCESSION  TAXES- 
CROSS  REFERENCES. 

See  the  title  TAXATION. 

As  to  the  power  of  a  municipal  corporation  to  impose  a  succession  tax» 
see  the  tide  MUNICIPAL  CORPORATIONS,  vol.  10,  p.  232. 


Section  15  of  the  act  of  March  2,  1854, 
which  imposes  a  tax  on  collateral  in- 
heritances, was  repealed  by  the  act  of 
March  18,  1856,  imposing  taxes  for  the 


support  of  the  government,  though 
there  is  no  provision  of  the  latter  act 
repealing  the  former.  Fox  v.  Com,,  16 
Gratt.    1.     '^or    the    present    statutofy 
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provision  as  to  succession  taxes,  see 
Va.  Code,  1904,  vol.  2,  p.  2219,  1  44. 

Constitutionality  of  Law. — It  was 
held  in  Eyre  v.  Jacob,  14  Gratt.  422, 
that  .the  act  of  March  2,  1854,  §  15, 
which  imposes  a  tax  upon  collateral 
inheritances,  is  within  the  constitu- 
tional powers  of  the  general  assembly, 
and  is  still  in  force..  See  also.  Miller 
V.  Com.,  27  Gratt.  110,  117. 

The  legislature  has  absolute  sov- 
ereign power  of  taxation,  save  so  far  as 
restricted  by  the  federal  act  or  the 
state  constitution.  But  all  taxation 
— state,  county  or  town — must  be  equal, 
uniform  and  ad  valorem,  except  as  to 
incomes,  licenses  and  capitation.  A 
succession  tax  is  not  a  tax  on  property, 
in  the  sense  of  the  constitution,  art.  10, 
'  §  1.  It  is  a  premium  demanded  for  the 
privilege  of  transmitting  one's  estate. 
To  impose  a  tax  on  such  privilege  is  a 


power  inherent  in  the  legislature,  in  the 
absence  of  constitutional  inhibition. 
Municipal  corporations  have  no  power 
of  taxation,  except  the  power  be 
plainly  and  unmistakably  conferred. 
The  power  to  impose  a  succession  tax 
may  be  delegated  by  the  legislature  to 
counties  and  municipal  corporations. 
Peters  v.  Lynchburg,  76  Va.  927. 

Corporations  are  included  in  the  act 
of  1867,  ch.  64,  §  3,  sess.  acts,  1866-67, 
imposing  a  tax  on  collateral  inherit- 
ances.    Miller  v.   Com.,  27   Gratt.   100. 

Application  to  Charitable  Institu- 
tions.— Though  the  statute  exempts 
from  taxation  the  property  of  orphan 
asylums  and  other  charitable  institu- 
tions, this  exemption  does  not  include 
a  tax  on  a  devise  or  bequest  of  prop- 
erty to  such  institutions.  Miller  v. 
Com.,  27  Gratt.  110. 


SUCH. — The  word  such  in  its  common  acceptation  means  like.  Hilb  v.  Pey- 
ton, 21  Gratt.  386,  395,  397. 

In  Chesapeake,  etc.,  R.  Co.  v.  Patton,  9  W.  Va.  648,  656,  it  is  said:  "The 
word  'such*  according  to  Worcester,  means  of  'that  kind,  or  the  like  kind,'  and 
the  word  *so'  means  in  'like  manner.'  'Such  corporation,  when  so  organized,* 
then  means,  'corporations  of  a  like  kind,  when  organized  in  a  like  manner.' " 

In  Laidley  v.  Kline,  23  W.  Va.  565,  576,  it  is  said:  "The  only  possible  objec- 
tion that  I  can  discover  to  this  interpretation  is  the  word  'such.'  It  says: 
'But  if  such  action  or  scire  facias,'  etc.  As  the  words  'action  or  scire  facias,' 
do  not  occur  except  in  the  new  provision  just  preceding,  the  ordinary  rules  of 
construction  would  confine  the  word  'such'  to  the  'action  or  scire  facias'  men- 
tioned in  said  provision,  unless  to  do  so  would  violate  the  plain  intent  and 
evident  purpose  of  the  statute.  The  preceding  part  of  the  statute  does  provide 
that  'upon  ten  days'  notice,'  the  coart  may  'order  an  execution  to  issue,'  etc. 
This  is  in  a  general  sense  'an  action'  becfause  it  is  a  proceeding  by  the  court 
upon  notice  to  the  parties.  The  words  'such  action'  may  possibly  have  been 
used  to  embrace  this  proceeding." 

Such  Attachments. — In  Hallam  v.  Jones,  Gilmer  142,  143,  it  is  said:  "In  that 
section,  the  phrase  is  limited  by  the  expression  'such  attachment,'  therein  used, 
to  attachments  for  debt  only;  as  is  evident  from  the  general  provisions  to  the 
section  aforesaid;  which  provisions  apply  only  to  attachments  of  the  latter 
character." 

Such  Heirs. — In  Self  v.  Tune,  6  Munf.  470,  471,  it  is  said:  "If  these  words, 
'heirs  of  her  body,*  ha4  stood  alone,  in  the  limitation  after  the  death  of  Mary 
Bailey  and  her  husband  we  are  of  opinion  that  her  title  would  have  been  abso- 
lute, as,  in  that  case,  they  wottkl  have  been  considered  words  of  limitation;  but 
the  addition  of  the  words,  'equally  to  be  divided'  between  them,  compels  us 
to  construe  them  as  words  of  purchase,  and  as  a  description  of  the  persons 
who  were  to  take.    Nor  is  this  idea  varied  by  the  limitation  over,  'in  default  of 
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■uch  heirs;'  that  word  'such'  being  a  relative  terxiii  and  in  like  manner  qualifj- 
ing  the  meaning  of  'heirs/  as  aforesaid." 

Such  Place— In  Com.  v,  Gaines,  2  Va.  Cas.  172,  175,  it  is  said:  "To  decide 
whether  this  clause  embraces  felonies  committed  out  of  the  state,  it  is  only 
necessary  to  understand  what  is  meant  by  'such  place.'  Those  words  refer  to 
the  place  spoken  of  in  the  first  member  of  the  sentence,  and  as  that  member 
applies  to  treasons  committed  out  of  the  state,  it  follows  of  course,  that  the 
second  member  of  the  sentence  applies  to  felonies  committed  out  of  the 
^tate." 

Such  Suit— In  Barlow  v.  Daniels,  25  W.  Va.  512,  519,  it  is  said:  "Imme- 
diately following  and  as  a  part  of  the  same  sentence  this  clause  declares  that, 
'in  such  suit  before  a  justice,  a  jury  may  consist  of  six  persons.'  The  words 
'such  suit,'  here  used,  necessarily  refer  to  and  embrace  the  class  of  suits  men- 
tioned in  the  preceding  part  of  the  sentence;  that  is,  suits  at  common  law, 
where  the  amount  in  controversy  is  over  $20,00." 

Such  Witnesses. — A  statute  provides  that  the  acknowledgmeat  of  a  will  by 
a  testator  must  be  made  "in  the  presence  of  at  least  two  competent  witnesses 
present  at  the  same  time  and  such  witnesses  shall  subscribe  the  will  in  the 
presence  of  the  testator."  In  Parramore  v.  Taylor,  11  Gratt.  250,  it  is  said: 
"Lord  Brougham,  in  delivering  the  opinion  of  the  committee,  said:  'We  think 
the  words  admit  of  no  other  construction,  for  it  is,  "and  such  witnesses  shall 
subscribe."  Now  this  forms  one  sentence  with  the  preceding  words,  "present 
at  the  same  time,"  and  "such"  must  plainly  be  read,  "such  present  witnesses* 
or  such  witnesses  so  being  present  at  the  same  time."  "Such"  describes  not 
merely  the  names  of  the  witnesses,  but  all  that  is  previously  enacted  respecting 
them.  One  qaality  of  these  witnesses  is,  their  being  present  at  the  same  time. 
Therefore,  we  can  not  limit  the  meaning  of  the  large  word  of  reference,  "such" 
to  the  mere  names  or  persons  of  the  witnesses;  it  must  embrace  what  had 
j«st  been  said  of  their  presence;  it  must  mean  the  witnesses,  etc.,  present  at 
the  same  time.'"  Lord  Brougham's  opinion  will  be  found  in  Casement  v.  Ful- 
ton, 5  Moore  P.  C.  Cas.  130.    See  generally,  the  title  WILLS. 

SUFFERED.— In  Lusk  v.  Ramsay,  3  Munf.  417,  447,  it  is  said:  "This  con- 
^ruction  is  corroborated  by  every  provision  of  the  act;  for,  first,  this  remedy 
of  a  forthcoming  boad  is  given  by  way  of  proviso,  which  always  operates  as 
an  exception;  the  lien  acquired  by  the  sheriff  exists,  therefore,  subject  to  the 
right  of  custody  of  the  debtor;  secondly,  the  goods  are  to  be  suffered,  by  the 
sheriff,  to  remain  with  the  debtor  until  the  day  of  sale;  which  expressions, 
'suffered,  and  remain,'  are  equally  indicative  of  a  right  in  the  sheriff,  and  in- 
consistent with  the  idea  of  an  absolute  and  exclusive  ownership  in  the  debtor." 

SUFFICIENT. — Sufficient  evidence  in  the  sense  of  prima  facie  evidence. 
See  Turner  tr.  Smith,  18  Gratt.  830,  837. 

SUFFICIENT  PAY.— See  Fisher  v.  Charieston,  17  W.  Va.  595. 

SUFFICIENT  REPAIR.— In  Richmond,  etc.,  R.  Co.  v.  Burnett,  88  Va,  538, 
14  S.  E.  372,  373,  it  is  said:  "It  is  assigned  for  error  that  the  court  below 
should  have  sustained  the  demurrer  of  the  defendants  to  the  plaintiff's  declara- 
tion, instead  of  overruling  the  same,  because  it  is  alleged  that  it  charges  upon 
the  defendants  a  higher  duty  than  the  law  imposes;  that  is,  that  'it  was  the 
duty  of  the  defendants  to  have  kept  the  brakes,'  etc.,  *in  sufficient  repair/  etc 
It  is  at  once  obvious  that  the  words  'sufficient  repair*  are  equivalent  to  the 
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words  'in  proper  repair  and  safe  condition/  which  last  words  were  embodied 
in  the  instruction  given  the  jury  in  the  case  o£  Goodman  v.  Richmond,  etc.,  R. 
Co.,  81  Va.  576,  580,  and  were  by  this  court,  in  that  case  pronounced  highly 
favorable  to  the  railroad  company."  See  also,  the  title  MASTER  AND  SERV- 
ANT,, vol.  9,  p.  683. 

Suffrage. 

See  the  title  ELECTIONS,  vol.  5,  p.  3. 

Sug^estio  Falsi. 

See  the  title  FRAUD  AND  DECEIT,  vol.  6,  p.  448. 

Suggestion  of  DeatH. 

See  the  titles  ABATEMENT,   REVIVAL  AND  SURVIVAL,  vol.  1,  p.  45; 
JUDGMENTS  AND  DECREES,  vol.  8,  p.  605. 

Suicide. 

See  the  title  HOMICIDE,  vol.  7,  p.  114. 

SUIT.— See  the  title  ACTIONS,  vol.  1,  p.  122. 

A  suit  at  law  is  a  contest  between  two  parties  in  a  court  of  justice,  the  one 
seeking  and  the  other  withholding  the  thing  in  contest.  The  same  individual 
can  not  be  at  the  same  time  both  the  person  seeking  and  the  person  with- 
holding.   Sweetland  v.  Porter,  43  W.  Va.  189,  27  S.  E.  352. 

Suit  and  Action  Used  Interchangeably. — See  Dawes  v.  New  York,  etc.,  R. 
Co.,  96  Va.  733,  735,  32  S.  E.  778. 

Suit  is  usually  interpreted  to  mean  a  pending  suit.  Wells  v.  Graham,  39  W. 
Va.  605,  20  S.  E.  576. 

A  proceeding,  under  ch.  105  of  the  Code  of  1887,  by  a  commissioner  of 
school  lands,  for  the  sale  of  forfeited  lands,  is  a  judicial  proceeding — ^a  suit,  not 
simply  an  administrative  proceeding.  The  court  may  in  it  allow  one  claiming 
right  to  the  surplus  proceeds  of  its  sale  to  file  his  petition  asking  such  surplus 
to  be  paid  to  him.  Wiant  v.  Hays,  38  W.  Va.  681,  18  S.  E.  807.  See  also,  Hays 
t;.  Camden,  38  W.  Va.  109,  18  S.  E.  461. 

Motion.— See  Reed  v.  Gold,  102  Va.  37,  45  S.  E.  868.  And  see  the  title  AC- 
TIONS, vol.  1,  p.  125. 

Suit  for  Freedom. 

See  the  title  SLAVES,  ante,  p.  397. 

Suitor's  Test  Oath. 

See  the  title  OATH,  vol.  10,  p.  550. 

Summary  Proceedings. 

See  the  titles  ATTACHMENT  AND  GARNISHMENT,  vol.  2,  p.  70;  AT- 
TORNEY AND  CLIENT,  vol.  2,  p.  170;  CERTIORARI,  vol.  2,  p.  740;  CON- 
TEMPT, vol.  3,  p.  257;  COSTS,  vol.  3,  p.  630;  ESCAPE,  vol.  5,  p.  140;  FIRE 
INSURANCE,  vol.  6,  p.  109;  FORCIBLE  ENTRY  AND  DETAINER,  vol. 
C.  p.  156;  FORTHCOMING  AND  DELIVERY  BONDS,  vol.  6,  p.  434;  IN- 
SURANCE, vol.  7,  p.  810;  JUDICIAL  SALES  AND  RENTINGS,  vol.  8, 
p.  815;  LANDLORD  AND  TENANT,  vol.  9,  p.  156;  MECHANICS'  LIENS, 
vol.  9,  p.  778;  MOTIONS,  vol.  10,  p.  123;  MUNICIPAL  CORPORATIONS, 
vol.  10,  p.  241;  SCHOOLS,  ante,  p.  84;  SHERIFFS  AND  CONSTABLES, 
ante,  p.  304;  SURETYSHIP;  TAXATION. 
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VII.  Amendment  of  ProcesSi  1033. 
VIII.  Alias  and  Pluries  Writs,  loaa. 
IX.  Process  as  Justification.  103a. 
X.  Process  as  Evidence,  1034. 

CROSS  REFERENCES. 

See  the  titles  ACTIONS,  vol.  1,  p.  122;  AMENDMENTS,  vol.  1,  p.  316; 
APPEAL  AND  ERROR,  vol.  1,  p.  418;  APPEARANCES,  vol.  1,  p.  667;  JUS- 
TICES OF  THE  PEACE,  vol.  9,  p.  68;  MOTIONS,  vol.  10,  p.  122;  NOTICE, 
vol.  10,  p.  482. 

For  other  cross  references,  see  the  title  SERVICE  OF  PROCESS,  ante,  p. 
209.  For  the  necessity,  form  and  requisites  of  process  in  particular  proceed- 
ings, see  the  appropriate  titles. 


L  Definition,  Nature  and 
Object. 

A.   DEFINITION  AND  NATURE. 

The  process  to  commence  a  suit  in 
equity  of  an  action  at  law  is  a  writ 
commanding  the  officer  to  whom  it  is 
directed,  to  summon  the  defendant  to 
answer  the  bill  or  action.  Va.  Code, 
1904,  §  3223;  W.  Va.  Code,  1899,  ch. 
124,  §  5.  Barksdale  v.  Neal,  16  Gratt. 
314;  Higginbotham  v.  Haselden,  3  W. 
Va.  266;  Geiser  Mfg.  Co.  v.  Chewning, 
52  W.  Va.  523,  44  S.  E.  193;  White  v. 
Sydenstricker,  6  W.  Va,  46;  Capehart 
V.  Cunningham,  12  W.  Va.  750;  Jack- 
son V.  Hull,  21  W.  Va.  601;  Lambert 
V.  Ensign  Mfg.  Co.,  42  W.  Va.  813,  26 
S.  E.  431;  Abney  v.  Ohio  Lumber,  etc., 
Co.,  45  W.  Va.  446,  32  S.  E.  256. 

Distinction  between  Summons  and 
Notice. — "A  summons  is  directed  to  an 
officer,  and  contains  a  mandate  to  which 
his  return  of  'executed'  is  a  response 
that  the  thing  commanded  has  been 
done.  A  notice  is  not  directed  to  any 
officer,  but  to  the  party  on  whom  it  is 
to  be  served.  It  contains  no  mandate, 
and  therefore  a  return  of  'executed' 
simply  is  no  response,  but  unmeaning." 
Bowyer  v.  Knapp,  15  W.  Va.  277.  See 
the  titles  MOTIONS,  vol.  10,  p.  128; 
NOTICE,  vol.  10,  p.  483. 

As  to  summons  and  process  in  crim- 
inal  cases,  see   the   title   CRIMINAL 


LAW,  vol.  4,  p.  32,  et  seq.,  and  cross 
references  there  found. 

The  writ  is  never  a  part  of  the  record 
in  an  action  except  to  sustain  the  judg- 
ment or  proceeding,  unless  made  so  by 
being  read  on  oyer  craved.  Lambert 
V.  Ensign  Mfg.  Co.,  42  W.  Va.  813,  26 
S.  E.  431. 

Generally,  as  to  what  constitutes  the 
record,  see  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  505,  et  seq. 

B.   OBJECT. 

"The  object  of  the  writ  is  to  apprise 
the  defendant  of  the  nature  of  the 
proceeding  against  him."  Harvey  v. 
Skipwith,  16  Gratt.  410,  quoted  in  Ma- 
hany  v.  Kephart,  15  W.  Va.  609. 

Notices  in  the  nature  of  process,  and 
every  summons  to  institute  proceed- 
ings, are  only  designed  to  furnish  in- 
formation to  the  parties  interested, 
that  such  proceedings  have  been  com- 
menced, by  whom,  and  the  time,  place, 
and  tribunal  where  they  will  be  heard. 
White  V.  Sydenstricker,  6  W.  Va. 
46,   49. 

The  object  of  service  of  process  is 
to  bring  the  party  into  court.  Mahany 
V.  Kephart,  15  W.  Va.  609;  Bank  v. 
Bank,  3  W.  Va.  386;  Danville,  etc.,  R. 
Co.  V.  Brown,  90  Va.  340,  18  S.  E. 
278. 

"Service  of  process  is  only  to  notify 
the  parties  of  the  suit."  Ferrell  v. 
Fcrrell,  53  W.  Va.  515,  44  S.  E.  187. 
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II.  Necessity. 

A.      ESSENTIAL     TO     JURISDIC- 
TION. 

Notice  and  an  opportunity  to  be 
heard  are  essential  to  the  jurisdiction 
of  all  courts,  and  such  notice  must  be 
given  by  the  issuance  and  service  of 
process  in  the  manner  prescribed  by 
law,  unless  waived.  Hess  v.  Gale,  93 
Va.  467,  25  S.  E.  533;  Staunton  Per- 
petual Bldg.,  etc.,  Co.  V.  Haden,  92 
Va.  201,  207,  23  S.  E.  285;  Buford  v. 
North  Roanoke  Land,  etc.,  Co.,  90  Va. 
418,  423,  18  S.  E.  914;  Moorman  v. 
Arthur,  90  Va.  455,  18  S.  E.  869;  Raub 
V.  Otterback,  89  Va.  645,  16  S.  E.  933; 
Grigg  V.  Dalsheimer,  88  Va.  503,  511, 
13  S.  E.  993;  Blanton  v.  Carroll,  86 
Va.  539,  10  S.  E.  329;  Finney  v.  Clark, 
86  Va.  354,  10  S.  -E.  569;  Dillard  v. 
Central  Va.  Iron  Co.,  82  Va.  734,  1  S. 
E.  124;  Ferguson  v.  Teel,  82  Va.  690; 
Dorr  V.  Rohr,  82  Va.  359;  Fultz  v. 
Brightwell,  77  Va.  742;  Lavell  v.  Mc- 
Curdy,  77  Va.  763,  771;  Boggs  v.  Com., 
76  Va.  989;  Wade  v,  Hancock,  76  Va. 
620;  Gray  v.  Stuart,  33  Gratt.  351; 
Connolly  v.  Connolly,  32  Gratt.  657; 
Bowler  v.  Huston,  30  Gratt.  266,  276, 
32  Am.  Rep.  673;  Fairfax  v.  Alexan- 
dria, 28  Gratt.  16;  O'Brien  v.  Stephens, 
11  Gratt.  610;  Lancaster  v.  Wilson,  27 
Gratt.  624;  Underwood  v.  McVeigh, 
23    Gratt.   409;     Hunter  i/.    Spotswood, 

I  Wash,  145;  Hukill  v.  Guffey,  37  W. 
Va.  425,  16  S.  E.  544;  Fowler  v.  Lewis, 
36  W.  Va.  112,  126,  14  S.  E.  447,  451; 
Barrett  v.  McAllister,  33  W.  Va.  738, 

II  S.  E.  220;  Taylor  v.  Cox,  32  W. 
Va.  148,  159,  9  S.  E.  70;  Wetherill  v. 
McCloskey,  28  W.  Va,  195;  McCoy  v. 
McCoy,  29  W.  Va.  794,  809,  2  S.  E.  809; 
Haymond  v.  Camden,  22  W.  Va.  180, 
199;  Dower  v.  Church,  21  W.  Va.  23, 
49;  Renick  v.  Ludington,  20  W.  Va. 
511,  536;  Baltimore,  etc.,  R.  Co.  v. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812, 
835;  Mahany  v.  Kephart,  15  W.  Va. 
609,  619;  Coleman  v.  Waters,  13  W. 
Va.  3^8,  311;  Capehart  v.  Cunningham, 
12  W.Va.750;  Hall  v.  Hall,  12  W.  Va.  1. 


See  the  titles  FORMER  ADJUDI- 
CATION OR  RES  ADJUDICATA, 
vol.  6,  pp.  273,  292;  JUDGMENTS 
AND  DECREES,  vol.  8,  p.  276;  JU- 
RISDICTION, vol.  8,  pp.  847,  858. 

Besides  having  jurisdiction  of  the 
class  of  causes  to  which  a  given  cause 
of  action  belongs,  a  court  must  obtain 
cognizance  of  the  particular  cause  by 
requisite  process,  before  k  can  hear 
and  determine  it.  Moore  v.  Holt,  55 
W.  Va.  507,  47  S.  E.  251. 

Where  a  statute  authorizes  a  legal 
proceeding  against  any  one  and  does 
not  expressly  provide  for  notice  to  be 
given,  it  is  implied  that  an  opportunity 
shall  be  offered  him  to  appear  in  de- 
fense of  his  rights,  unless  the  contrary 
clearly  appears.  Baltimore,  etc.,  R. 
Co,  V.  Pittsburg,  etc.,  R.  Co.,  17  W. 
Va.  812. 

A  judgment  against  a  person  who 
has  not  notice  of  the  proceeding  in 
which  it  is  rendered  is  void.  Twiggs 
V.  Chevallie,  4  W.  Va.  463. 

"  'It  is  a  principle  of  natural  justice, 
of  universal  obligation,  that  before  the 
rights  of  an  individual  be  bound  by  a 
judicial  sentence,  he  shall  have  notice, 
either  actual  or  implied,  of  the  pro- 
ceedings against  him.'  Chief  Justice 
Marshall,  in  The  Mary,  9  Cranch  126. 
*It  is  a  rule,  founded  on  the  first  prin- 
ciples of  natural  justice,  that  a  party 
shall  have  an  opportunity  to  be  heard 
in  his  defense,  before  his  property  is 
condemned.'  Windsor  v.  McVeigh,  93 
U.  S.  274.  *It  lies  at  the  very  founda- 
tion of  justice  that  every  person  who 
is  to  be  affected  by  an  adjudication 
should  have  the  opportunity  of  being 
heard  in  his  defense.*  Underwood  v. 
McVeigh,  23  Gratt.  409.  *A  different 
result  would  be  a  blot  upon  our  juris- 
prudence and  civilization.'  McVeigh  . 
V.  United  States,  11  Wall.  259."  Dorr 
V.  Rohr,  82  Va.  359. 

A  decree  against  an  absent  debtor, 
where  he  was  not  made  a  party  to  the 
suit  by  order  of  publication,  is  im- 
proper although  the  chancellor  ordered 
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that  it  be  made;  its  execution  will  not 
be  presumed  unless  there  is  evidence 
of  it  in  the  record.  Hunter  v.  Spots- 
wood,  1  Wash.  145. 

Even  in  proceedings  in  rem,  notice 
and  opportunity  to  be  heard  are  essen- 
tial to  the  jurisdiction  of  all  courts. 
Dorr  V.  Rohr,  82  Va.  35^.  See  the 
titles  ATTACHMENT  AND  GAR- 
NISHMENT, vol.  1,  p.  110,  et  seq.; 
SERVICE  OF  PROCESS,  ante,  p. 
209. 

The  summons  in  a  justice's  court, 
like  the  writ  in  courts  of  record,  must 
be  looked  to  in  order  to  determine 
the  plaintiff*s  claim  upon  the  question 
of  jurisdiction.  Todd  v.  Gates,  20  W. 
Va.  464.  See  the  title  JUSTICES  OF 
THE  PEACE,  vol.  9,  pp.  73,  78. 

Necessity  in  Case  of  Amended  Plead- 
ings.— The  plaintiff  may  as  of  right 
amend  his  declaration  at  any  time  be- 
fore appearance  by  defendant,  and  in 
such  case  it  is  not  necessary  to  sum- 
mon the  defendant  to  plead  to  the 
amended  declaration.  Phelps  v.  Smith, 
16  W.  Va.  522.  See  the  title  AMEND- 
MENTS, vol.  1,  p.  316. 

Service  of  process  on  infants  dis- 
pensed with  by  West  Virginia  Code. 
See  the  title  INFANTS,  vol.  7,  p.  477. 

B.    ISSUANCE   OF  SUMMONS  AS 
COMMENCEMENT  OF  SUIT. 

A  common-law  action  commenced 
by  a  summons  is  considered  as  insti- 
tuted when  the  summons  is  issued  for 
the  purpose  of  having  it  executed. 
Furst  V.  Banks,  101  Va.  208,  43  S.  E. 
728;  Virginia  Fire,  etc.,  Ins.  Co.  z/. 
Vaughan,  88  Va.  832,  14  S.  E.  754; 
Noell  V.  Noell,  93  Va.  433,  25  S.  E. 
242;  Geiser  Mfg.  Co.  v.  Chewning,  52 
W.   Va.   523,   44   S.    E.    193. 

When  the  bill  or  declaration  is  filed 
in  the  suit  or  action,  it  relates  back  to 
the  issuance  of  the  writ.  Geiser  Mfg. 
Co.  V.  Chewning,  52  W.  Va.  523,  44 
S.  E.  193. 

For  a  full  treatment  of  the  issuance 
of   summons   considered   as    the   com- 


mencement of  suit,  see  the  titles  AC- 
TIONS, vol.  1,  p.  132;  JUSTICES  OF 
THE  PEACE,  vol.  9,  p.  78. 

C.  WAIVER. 

See  pos-t,  "Waiver,"  V,  C. 

III.  Issuance. 

A.  BY  WHOM  ISSUED. 

By  the  Clerk. — Process  to  commence 
a  suit  or  action  is  always  issued  by 
the  clerk.  Abney  v.  Ohio  Lumber,  etc.,. 
Co.,  45  W.  Va.  446,  32  S.  E.  256. 

Whether  the  court  is  in  session  or 
vacation,  the  clerk's  office  is  open  for 
the  purpose  of  commencing  suits  or 
actions  by  issuing  process  therefor^ 
including  also  process  of  attachment, 
under  chapter  106  of  the  West  Virginia 
Code.  Abney  v.  Ohio  Lumber,  ctc.^ 
Co.,  45  W.  Va.  446,  32  S.  E.  256. 

B.  ON  WHOSE  ORDER  ISSUED. 

The  process  to  commence  a  suit  ie 
to  be  issued  on  the  order  of  the  plain- 
tiff, his  attorney  or  agent.  Va.  Code, 
1904,  §  3223;  W.  Va.  Code,  1899,  ch. 
124,  §  5.  White  v.  Sydenstricker,  6  W. 
Va.  46;  Spragins  v.  West  Va.,  etc,  R. 
Co.,  35  W.  Va.  139,  13  S.  E.  45;  Abney 
V.  Ohio  Lumber,  etc.,  Co.,  45  W.  Va. 
446,    32    S.    E.    256. 

It  is  always  issued  on  such  orders 
and  not  on  the  order  of  the  court. 
Abney  v.  Ohio  Lumber,  etc.,  Co.,  4& 
W.  Va.  446,  32  S.  E.  256. 

C.  TIME  OF  ISSUANCE. 

In  General. — In  Virginia  process 
shall  be  issued  before  the  rule  day  to 
which  it  is  returnable.  Va.  Code,  1904, 
§  3220.  Noell  V.  Noell,  93  Va.  433,  25 
S.  E.  242. 

Section  3220  of  the  Virginia  Code  of 
1904  providing  that  the  process  shall 
be  issued  before  the  rule  day  to  which 
it  is  returnable,  but  may  be  executed 
on  or  before  that  day,  is  mandatory. 
Noell  V,  Noell,  93  Va.  433,  25  S.  E. 
242. 

In  West  Virginia  process  to  com- 
mence a  civil  action  returnable  to  the 
first  Monday  in  a  month  as  a  rule  day 
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may  be  dated,  issued,  and  executed  on 
the  return  day.  Spragins  v.  West 
Va.,  etc.,  R.  Co.,  35  W.  Va.  139,  13 
S.  E.  45;  Foley  v.  Ruley,  43  W.  Va. 
513,    27   S.    E.    268. 

How  Shown. — ^*The  suing  out  of  a 
writ  is  the  commencement  of  an  ac- 
tion at  law,  and  this  is  ascertained 
prima  facie  by  the  attestation  of  the 
clerk;  but  the  real  time  of  issuing  may 
be  shown  in  evidence."  Noell  v.  Noell, 
93  Va.  433,  25  S.  E.  242. 

D.  ISSUANCE  TO  AND  SERVICE 
IN  ANOTHER  COUNTY  OR 
CORPORATION. 

See  post,  "Direction  to  Officer  of 
Another   County  or  Corporation,"  IV, 

D,  3. 

E.  DUTIES  OF  CLERK  AND  OF- 
FICER AS  TO  DELIVERY  AND 
RECEIPT  OF  PROCESS. 

Duty  of  Clerk  as  to  Delivery  or 
Mailing. — Both  in  Virginia  and  West 
Virginia  the  statute  contains  provisions 
to  the  effect  that  the  clerk  of  every 
court  from  whose  office  may  be  issued 
any  process,  original,  mesne,  or  final, 
or  any  order  or  decree  to  be  served 
on  any  person,  shall,  unless  the  party 
interested,  or  his  attorney,  direct  other- 
wise, deliver  the  same  to  the  sheriff 
or  other  officer  of  the  county  or  cor- 
poration for  which  the  court  is  held, 
if  it  is  to  be  executed  therein,  and  if 
it  is  to  be  executed  in  any  other  county 
or  corporation,  shall  enclose  the  same 
to  the  sheriff  or  other  officer  thereof, 
put  it  in  the  postoffice  and  pay  the 
postage  thereon.  Va.  Code,  1904,  § 
3187;    W.  Va.  Code,  1899,  ch.  117,  §  11. 

Delivery  or  Transmission  of  Copies 
of  Process. — Both  in  Virginia  and 
West  Virginia  it  is  provided  by  stat- 
ute, that  to  the  end  that  any  summons 
or  scire  facias  may  be  served  as  a 
notice  is  served,  the  clerk  issuing  the 
process  shall,  unless  otherwise  di- 
rected, deliver  or  transmit  as  many 
copies  thereof  as  there  are  persons  on 
whom  it  is  to  be  served.  Va.  Code, 
1904,  §   3224;    W.  Va.   Code,   1899,   ch. 


124,  §  6.  Barksdale  v.  Ncal,  16  Gratt. 
314. 

Entries  in  Process  Book. — It  is  the 
duty  of  the  clerk  to  keep  a  process 
book,  wherein  there  shall  be  an  entry 
of  every  process,  order  or  decree  issued 
from  his  office,  showing  its  nature, 
date,  and  return  day;  the  person  to 
whom,  and  the  time  when  it  was  de- 
livered, or  if  it  was  mailed,  the  time 
thereof,  and  the  person  to  whom  k  was 
enclosed.  From  any  officer,  to  whom 
there  is  such  delivery,  the  clerk  shall 
take  a  receipt  in  his  process  book. 
Va.  Code,  1904,  §  3187;  W.  Va.  Code, 
1899,  ch.  117,  §  11. 

Duty  of  Officer  to  Obtainand  Receipt 
for  Process. — Every  officer  who  at- 
tends a  court,  shall,  within  five  days 
after  the  end  of  any  rules,  go  to  the 
clerk's  office  and  receive  all  process, 
orders,  and  decrees  to  be  executed  by 
him,  and  give  receipts  therefor.  For 
any  failure  so  to  do,  he  shall  forfeit 
fifty  dollars.  Va.  Code,  1904,  §  3222; 
W.  Va.  Code,  1899,  ch.  124,  §  4. 

IV.  Form,  Requisites  and 
Sufficiency. 

A.    IN  GENERAL. 

Code  Provision  as  to  Form. — Both 
in  Virginia  and  West  Virginia,  it  is 
provided  by  statute  that  "until  the 
court  of  appeals  shall  alter  the  forms 
of  writs,  the  same  may  be  as  hereto- 
fore used,  except  so  far  as  is  otherwise 
provided."  Va.  Code,  1904,  §  3219; 
W.  Va.  Code,  1899,  ch.  124,  §  1.  Spra- 
gins V.  West  Va.,  etc.,  R.  Co.,  35  W. 
Va.  139,  13  S.  E.  45. 

General  Rule  as  to  Sufficiency. — In 
White  V.  Sydenstricker,  6  W.  Va.  46, 
the  court  after  stating  the  rule  that 
notices  in  the  nature  of  process  and 
summons  to  institute  proceedings  are 
designed  to  inform  the  parties  inter- 
ested that  proceedings  have  been  com- 
menced, by  whom,  and  the  time,  place, 
and  tribunal  where  they  will  be  heard, 
said:  "It  is  true,  indeed,  that  this  in- 
formation should  be  ample  and  given 
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in  a  form  which  can  not  mislead,  sur- 
prise or  deceive  but  when  this  is  ac- 
complished, ordinarily  their  office  is 
ended.  If  the  defect  complained  of 
can  not  operate  to  the  injury  of  the 
opposite  party,  it  should  be  disre- 
garded." 

B.  DATE. 

Effect  as  Evidence  of  Time  of  Is- 
suance.— The  date  of  the  writ  is  prima 
facie  evidence  of  the  time  of  its  is- 
suance. Geiser  Mfg.  Co.  v.  Chewning, 
52  W.  Va,  523,  44  S.  E.  193. 

Effect  of  Omission  of  Date. — In 
Hickam  v.  Larkey,  6  Gratt.  210,  it  was 
held,  that  a  writ  purporting  to  be  a 
pluries  capias,  but  without  date  or  at- 
testation, was  wholly  void. 

In  Ambler  v.  Leach,  15  W.  Va.  677, 
however,  the  court,  after  reviewing  the 
case  of  Hickam  v.  Larkey,  6  Gratt.  210, 
held  that  a  writ  otherwise  regular  is 
not  absolutely  null  and  void,  because 
its  date  is  blank. 

Effect  of  Error  in  Date. — A  motion 
to  quash  a  writ,  which  is  dated  October 
23d,  1863,  and  returnable  on  the  "first 
Monday  next,"  when  the  true  date  on 
which  it  was  issued  was  between  the 
20th  and  25th  of  June,  1863,  should  be 
sustained,  as  the  confusion  of  dates 
was  calculated  to  delude  the  defendant 
as  to  the  day  when  he  should  appear 
and  answer  the  same.  Gorman  v. 
Steed,  1  W.  Va.  1.  See  also.  Ambler 
V.  Leach,  15  W.  Va.  677. 

C.  STYLE. 

Constitutional     Provisions. — By     the 

constitution  of  Virginia  it  is  provided 
that  writs  shall  run  in  the  name  of 
the  "Commonwealtfi  of  Virginia."  Va. 
Const,  1902,  art.  6,  §  106. 

Article  6,  §  24,  of  the  Virginia  Con- 
stitution of  1851,  contained  a  similar 
provision.  Ambler  v.  Leach,  15  W.  Va. 
677. 

In  West  Virginia  writs  must  run  in 
the  name  of  the  "State  of  West  Vir- 
ginia." W.  Va.  Const.,  art.  2,  §  8. 
Ambler  v.  Leach,  15  W.  Va.  677;  Beach 
V.  O' Riley,  14  W.  Va.  55. 
12  Va— 65 


.  A  writ  which  purports  to  run  in  the 
name  of  the  "Commonwealth  of  West 
Virginia,"  should  be  quashed  by  reason 
of  not  being  in  conformity  to  that 
clause  of  art.  1,  §  5,  of  the  constitu- 
tion, providing  that  "writs  shall  run  in 
the  name  of  the  state  of  West  Vir- 
ginia." Gorman  v.  Steed,  1  W.  Va.  1. 
See  also,  Beach  t\  O'Riley,  14  W. 
Va.  55. 

Provisions  Construed  and  Applied. — 
A  distress  warrant  is  a  writ  within  the 
meaning  of  the  constitution  in  requir- 
ing all  writs  to  run  in  the  name  of  the 
state  of  West  Virginia.  Beach  v. 
O'Riley,  14  W.  Va.  55. 

A  writ,  the  caption  of  which  is  "The 
State  of  West  Virginia  to  A.  B.,  con- 
stable," etc.,  or  "The  State  of  West 
Va.  to  A.  B.,  constable,"  would  be  a 
writ  running  in  the  name  of  the  state 
of  West  Virginia,  as  required  by  the 
constitution.  Beach  v.  O'Riley,  14  W. 
Va.  55. 

But  a  writ,  the  caption  of  which  is 
"State  of  West  Virginia,  Kanawha 
county,  ss.:  to  A.  B.,  constable,  etc.," 
and  which  in  the  body  of  the  writ  does 
not  command  "in  the  name  of  the  State 
of  West  Virginia,"  is  not  a  writ  run- 
ning in  the  name  of  the  state  of  West 
Virginia,  as  required  by  the  constitu- 
tion, such  a  caption  to  a  writ  indicat- 
ing merely  the  place  where  it  is  issued^ 
and  not  the  authority  by  which  it  is 
issued.    Beach  v.  O'Riley,  14  W.  Va.  55. 

"Had  the  heading  of  the  warrant 
been  'State  of  West  Virginia  to  A. 
Cave,  const.,  of  Kanawha  county,'  it 
would  have  sufficed,  for  it  would  evi- 
dently then  have  been  an  order  by  'the 
State  of  West  Virginia'  to  the  con- 
stable, which  is  all  that  the  Constitution 
requires  to  appear  in  a  writ.  See  Trim- 
ble V.  Patton,  5  W.  Va.  432.  Nor  would 
the  contraction  'State  of  W.  Va.'  have 
vitiated,  I  think,  the  warrant,  for 
though  in  Lemons  v.  State,  4  W.  Va. 
735,  757,  it  was  decided,  that  an  indict- 
ment concluding  'against  the  peace  and 
dignity  of  the  State  of  W.  Virginia* 
was  fatally  defective,  this  decision  was 
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based  by  the  court  on  the  ground,  that 
a  literal  compliance  with  the  constitu- 
tion in  that  case  was  required,  as  the 
very  language  to  be  used  in  concluding 
an  indictment  is  given  in  quotation 
marks  in  the  constitution.  The  Ian* 
guage  to  be  used  in  issuing  writs  is 
not  so  given,  and  all  that  should,  I 
think,  be  required  in  this  case,  is  a 
substantial  compliance  with  the  pro- 
vision requiring  it  to  be  in  the  name 
of  the  State  of  West  Virginia.  This 
decision  in  Lemons  v.  State,  4  W.  Va. 
735,  757,  is  no  longer  law,  the  words  of 
our  constitution,  on  which  it  is  based, 
having  been  changed.  See  State  v. 
Allen,  8  W.  Va.  680,  684."  Beach  v, 
O'Riley,  14  W.  Va.  55,  63. 

A  summons  in  the  nature  of  an  order 
to  show  cause,  issued  by  a  town  coun- 
cil to  a  person  charged  with  keeping 
a  nuisance,  not  being  a  writ  or  process, 
within  the  meaning  of  const.,  art.  2, 
§  8,  need  not  run  in  the  name  of  the 
state.  Davis  v.  Davis,  40  W.  Va.  464, 
21  S.  E.  906. 

D.  DIRECTION. 
1.  In  General. 

In  Virginia  it  is  provided  by  statute 
that  process  from  any  court,  whether 
original,  mesne,  or  final,  may  be  di- 
rected to  the  sheriff  or  sergeant  of  any 
county  or  corporation,  with  the  pro- 
viso that  process  shall  not  be  directed 
to  any  officer  of  any  other  county  or 
corporation  than  that  wherein  the  ac- 
tion is  brought  except  in  certain  speci- 
fied cases.  Va.  Code,  1904,  §  3220. 
Dillard  v.  Central  Va.  Iron  Co.,  82  Va. 
734,  1  S.  E.  124;  Guarantee  Co.  v.  First 
Nat.  Bank,  95  Va.  480,  28  S.  E.  909. 

If  the  foundation  of  the  jurisdiction 
is  that  the  cause  of  action  or  some  part 
thereof  arose  in  Lynchburg,  the  proc- 
ess can  only  be  directed  to  an  officer 
of  that  city.  Dictum  in  Guarantee  Co. 
V.   First  Nat.   Bank,  95  Va.  480,   28   S. 

E.  909;    Va.   Code,  §  3220. 

In  West  Virginia  it  is  provided  that 
process  may  be  directed  to  the  sheriff 
of  any  county  with   a  similar  proviso 


as  to  direction  to  an  officer  of  any 
other  county.  W.  Va.  Code,  1899,  ch. 
124,  §  2.  Quesenberry  v.  Peoples* 
Bldg.,  etc.,  Ass'n,  44  W.  Va.  512,  30  S. 
E.  73;  Vinal  v.  Core,  18  W.  Va.  1; 
Spragins  v.  West  Va.,  etc.,  R.  Co.,  3S 
W.  Va.  139,  13  S.  E.  45;  Gas  Co.  v. 
Wheeling,  7  W.  Va.  22. 

"We  must  distinguish  between  place 
of  suit  and  place  of  service  of  process; 
for  suit  may,  under  some  circum- 
stances, be  in  one  county,  and  service 
of  process  in  another.  Ejectment  may 
be  in  the  county  where  the  land  lies, 
and  the  declaration  served  in  another. 
Action  to  recover  property  or  subject 
it  to  a  debt  may  be  in  one  county,  and 
process  served  in  another.  Chapter 
123  tells  us  where  the  suit  is  to  be. 
Chapter  124  tells  us  how  to  direct 
process,  and  it  says  it  may  be  directed 
to  any  county,  with  specified  excep- 
tions." Quesenberry  v.  Peoples'  Bldg.» 
etc.,  Ass'n,  44  W.  Va.  512,  30  S.  E.  73. 

For  the  exceptions  to  this  rule,  see 
post,  "Direction  to  Officer  of  Another 
County  or  Corporation,"  IV,  D,  3- 

S.    Where  Proper  Officer  under  Dtsa- 
biUty. 

By  the  Virginia  Code,  1904,  §  893,  it 
is  provided  that  "when  for  any  cause 
it  is  unfit  for  a  sheriff  or  sergeant  to 
serve  any  process,  or  to  summon  a 
jury,  such  process  shall  be  directed  to 
*  *  *  a  coroner  of  the  county  or 
city."  Ballard  v,  Thomas,  19  Gratt.  14; 
Turnbull  v.  Thompson,  27  Gratt.  306; 
Anderson  v,  Fitzpatrick,  89  Va.  438. 
16  S.  E.  278;  American  Bonding,  etc.. 
Co.  V.  Milstead,  102  Va.  687,  47  S.  E. 
853. 

By  ch.  41,  §  2,  of  the  West  Virginia 
Code,  1899,  it  is  provided  that  "when, 
from  any  cause,  it  is  unfit  for  the  sheriff 
to  summon  a  jury,  or  execute  any  proc- 
ess or  order  (including  executions), 
such  jury  shall  be  summoned  by  some 
person  appointed  for  the  purpose  by 
the  circuit  court,  or  the  judge  thereof 
in  vacation;  and  such  process  or  order 
may  be  executed  by  any  constable  in 
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the  county  to  whom  it  is  delivered  for 
execution,  or  by  any  person  appointed 
for  the  purpose  by  the  court .  or  the 
judge  thereof  in  vacation.  The  process 
or  order  in  such  case  may  be  directed 
to  the  constable,  or  to  the  person  ap- 
pointed as  aforesaid/'  etc. 

Generally,  as  to  service  of  process, 
where  the  proper  officer  is  under  disa- 
bility, or  the  office  is  vacant,  see  the 
title  SERVICE  OF  PROCESS,  ante, 
p.  209. 

8.     Direction    to    Officer    of    Another 
County  or  Corporation. 

By  the  Virginia  Code,  1904,  §  3220, 
"process  against  a  defendant  to  an- 
swer in  any  action  brought  under  sec- 
tion thirty-two  hundred  and  fifteen, 
shall  not  be  directed  to  an  officer  of 
any  other  county  or  corporation  than 
that  wherein  the  action  is  brought, 
unless  it  be  an  action  against  a  rail- 
road, express,  canal,  navigation,  turn- 
pike, telegraph,  or  telephone  company, 
or  upon  a  bond  taken  by  an  officer 
under  authority  of  some  statute,  or  to 
recover  damages  for  a  wrong,  or 
against  two  or  more  defendants,  on 
one  of  whom  such  process  has  been 
executed  in  the  county  or  corporation 
in  which  the  action  is  brought."  Brown 
V,  Chapman,  90  Va.  174,  17  S.  E.  855; 
Dillard  v.  Central  Va.  Iron  Co.,  82 
Va.  734,  1  S.  E.  124;  Warren  v.  Saun- 
ders, 27  Gratt.  259;  Guarantee  Co.  v. 
First  Nat.  Bank,  95  Va.  480,  28  S.  E.  909. 

By  ch.  124,  §  2,  of  the  West  Virginia 
Code,  1899,  "process  against  a  defend- 
ant (unless  a  railroad,  canal,  turnpike, 
telegraph  or  insurance  company  be  de- 
fendant) to  answer  in  any  action 
brought  under  the  second  section  of 
chapter  one  hundred  and  twenty-three 
of  this  Code  shall  not  be  directed  to 
an  officer  of  any  other  county  than 
that  wherein  the  action  is  brought." 
Rorer  v.  Peoples'  BIdg.,  etc.,  Ass'n. 
47  W.  Va.  1,  34  S.  E.'  758;  Quesenberry 
V.  Peoples'  Bldg.,  etc.,  Ass'n,  44  W. 
Va.  512,  30  S.  E.  73;  Vinal  v.  Core,  18 
W.   Va.   1;    Steele  v,   Harkness,  9  W.  I 


Va.   13;    Gas   Co.   v.  Wheeling,  7  W. 
Va.  22. 

Where  the  circuit  court  of  a  county 
is  without  jurisdiction  under  any  of*the 
clauses  of  §  1,  ch.  123,  Code,  amended 
by  ch.  46,  acts,  1897,  it  can  not  obtain 
jurisdiction  by  reason  of  service  of 
process  in  any  other  county,  except  as  • 
against  a  railroad,  canal,  turnpike,  tele- 
graph, or  insurance  company.  Rorer 
V,  Peoples'  Bldg.,  etc.,  Ass'n,  47  W. 
Va.  1,  34  S.  E.  758. 

"In  the  case  of  Humphreys  v.  New- 
port News,  etc.,  Co.,  33  W.  Va.  135, 
10  S.  E.  39,  it  was  held,  that  'a  foreign 
corporation  doing  business  in  this 
state,  having  no  principal  office,  or 
president,  or  other  chief  officer  resi- 
dent therein,  may  be  sued  in  any 
county  wherein  it  does  business,  where 
the  cause  of  action  arose  out  of  this 
state,  if  process  can  be  legally  served 
in  such  county.*  That  is  to  say,  if  the 
law  does  not  provide  other  place  of 
service  or  suit,  it  may  be  brought  in 
the  county  where  the  corporation  does 
business,  and  service  may  be  had  on 
any  agent  in  charge  of  such  business. 
The  jurisdiction  is  conferred,  not  be- 
cause the  party  does  business  alone, 
but  because  in  doing  business  it  fur« 
nishes  a  sufficient  agency  by  which  it 
may  be  reached  by  process,  the  same 
as  if  it  were  a  natural  person,  and  has 
some  one  in  the  county  to  protect  its 
interest.  Having  jurisdiction  for  any 
cause  except  under  §  2,  ch.  123,  Code, 
the  circuit  court  may  issue  its  process 
to  any  county.  But  it  must  first  have 
jurisdiction  of  the  cause  of  action  be- 
fore it  can  do  this.  Not  having  juris- 
diction under  any  clause  of  the  first 
section,  it  could  not  issue  its  process 
to  any  county  except  the  county  of 
Mercer,  which  it  seems  it  did,  but 
could  not  obtain  service  thereon,  which 
is  clear  refutation  of  the  alleged 
grounds  of  jurisdiction.  Any  other 
holding  would  permit  suits  against  a 
corporation  having  a  statutory  attorney 
to  be  brought  in  any  and  every  county 
of  the  state  for  no  other  reason  than 
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that  there  was  such  attorney  in  the 
state.  This  certainly  was  not  the  in- 
tention of  the  lawmakers."  Rorer  v. 
/  Peoples'  Bldg.,  etc.,  Ass'n,  47  W.  Va. 
1.  34  S.  E.  758. 

"Under  §  2  of  chapter  124,  Code  of 
West  Virginia,  page  595,  the  writ  in- 
stituting the  suit,  had  it  been  brought 
in  Ritchie  county,  where  one  of  the 
defendants  resided,  might  have'  been 
sent  to  the  sheriff  of  any  county  in 
the  state  for  service  on  the  other  de- 
fendant. This  section  neither  in  terms 
nor  by  implication  would  prevent  the 
suit  from  being  instituted  in  any  court, 
which  by  the  rules  of  the  common  law 
would  have  jurisdiction  of  the  case. 
The  second  section  of  chapter  123  pro- 
vides, that  *an  action  may  be  brought 
in  any  county,  wherein  the  cause  of 
action  or  any  part  thereof  arose,  al- 
though none  of  the  defendants  may 
reside  therein';  and  said  second  section 
of  chapter  124  provides,  that  'process 
against  a  defendant  to  answer  in  any 
action  brought  under  the  second  sec- 
tion of  chapter  123  shall  not  be  directed 
to  any  officer  of  any  other  county  than 
that  wherein  the  suit  shall  be  brought/ 
These  two  provisions  of  the  law  taken 
together  amount  to  saying,  that  a  de- 
fendant may  be  sued  in  a  county,  in 
which  the  cause  of  action  or  any  part 
thereof  arose,  provided  he  can  be 
found  in  the  county  and  served  with 
the  process."  Vinal  v.  Core,  18  W. 
Va,   1,  20,  21. 

Section  8215  of  the  Virginia  Code, 
and  §  S,  ch.  128,  of  the  West  Virginia 
Code,  referred  to  above,  are  to  the 
effect  that  an  action  may  be  brought 
in  any  county  (Va.  Code  "or  corpora- 
tion") wherein  the  cause  of  action  or 
any  part  thereof  arose,  although  none 
oi  the  defendants  reside  therein. 
Brown  v.  Chapman,  90  Va.  174,  17  S. 
E.  855;  Raub  v,  Otterback,  89  Va.  645, 
i:  S.  E.  933.  See  the  title  VENUE. 
4.  Validity  of  Process  without  Direc- 
tion, or  Executed  by  One  to  Whom 
Not  Directed. 

Both  in  Virginia  and  West  Virginia 


it  is  provided  by  statute  that  process, 
if  it  appear  to  be  duly  served  and  good 
in  other  respects,  shall  be  deemed 
valid,  or  if  directed  to  an  officer,  though 
executed  by  any  other  to  whom  it 
might  lawfully  have  been  directed. 
Va.  Code,  1904,  §  3220;  W.  Va.  Code, 
1899,  ch.  124,  §  2.  Andrews  v.  Fitz- 
patrick,  89  Va.  438,  16  S.  E.  278.  See 
the  title  SERVICE  OF  PROCESS, 
ante,  p.  209. 

£.  COMMAND  OF  OFFICER  TO 
SUMMON  DEFENDANT  TO 
ANSWER 

In  General. — ^The  writ  shall  com- 
mand the  officer  to  whom  it  is  directed 
to  summon  the  defendant  to  answer 
the  bill  or  action.  See  ante,  "Defini- 
tion and  Nature,"  I,  A. 

Notification  as  to  Time  and  Place  of 
Appearance. — A  writ  which  summoned 

defendants   "before  the  of  our 

circuit  court"  is  meaningless.  Raub  v. 
Otterback,  89  Va.  645,  16  S.  E.  933. 

In  Howell  v.  Behler,  41  W.  Va.  610, 
24  S.  E.  646,  the  first  error  relied  on 
by  the  plaintiff  in  error  was  as  to  the 
action  of  the  court  in  overruling  the 
motion  to  quash  the  writ.  It  was 
contended  in  argument  that  the  county 
was  not  mentioned  in  the  body  of  the 
summons,  and  was  only  used  to  iden- 
tify the  sheriff.  The  court  held,  that 
counsel  were  mistaken,  as  their  con- 
tention was  not  sustained  by  the  rec- 
ord. "The  summons  read:  'The  State 
of  West  Virginia  to  the  Sheriff  of 
Ohio  County, — Greeting:  We  com- 
mand you  that  you  summon  Julia  Beh- 
ler, if  she  be  found  in  your  bailiwick, 
to  appear  in  the  circuit  court  of  Ohio 
county,'  etc.,  and  concludes:  'Witness: 
John  W.  Mitchell,  Clerk  of  Our  said 
Court  at  the  Courthouse  of  said 
County,'  etc." 

F.    NAMES  OF  PARTIES. 

It  is  better  in  judicial  process,  or 
other  legal  documents,  to  use  the  full 
Christian  names  and  surnames  of  par- 
ties therein,  not  mere  initials.    Slingla£F 
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z.   Gainer,  49  W.  Va.  7,  37  S.   E.  771. 
See  the  title  NAMES,  vol.  10,  p.  335. 

Case  of  service  of  process  on  the 
wrong  person,  having  the  same  initials 
of  Christian  name  as  the  defendant 
intended,  discussed.  Slingluff  v.  Gai- 
ner, 49  W.  Va.  7,  37  S.  E.  771. 

G.  TIME  AND  PLACE  OF  RE- 
TURN. 

1.  Necessity. 

"When  a  trial  is  to  be  had  in  a  pro- 
ceeding, process  must  have  a  time  and 
place  of  return  that  such  trial  may  be 
had  then  and  there;  but  not  so  with 
a  real  warrant.  The  form  books  give 
this  warrant  no  return  place.  Mayo's 
Guide,  568;  4  Minor,  Inst.  1619."  An- 
derson V.  Henry,  45  W.  Va.  319,  31  S. 
E.  998,  1000. 

2.  Date  on  Which  Returnable. 

Must  Be  Fixed  in  Compliance  with 
Statute.— In  Coda  v.  Thompson,  39  W. 
Va.  67,  19  S.  E.  548,  the  court,  after 
setting  out  the  provisions  of  the  West 
Virginia  Code,  1899,  ch.  124,  §  2,  said: 
"The  clause  quoted,  relating  to  process 
generally,  has  been  regarded  as  man- 
datory; and  process  deviating  from  its 
provision  as  to  the  return  day,  or  run- 
ning time,  has  been  treated  as  void.*' 

"All  process,  unless  otherwise  de- 
clared by  statute,  which  is  required  to 
be  made  returnable  to  a  term  of  the 
court,  must  be  made  returnable  to  the 
first  day  of  the  term  and  the  return 
day  must  not  exceed  ninety  days  from 
the  date  of  the  process."  Miller  v. 
Whitescarver,  23  W.  Va.  10,  12. 

"It  seems  that  process  can  not,  at 
common  law,  be  made  returnable  to 
such  a  day  that  a  term  of  court  will 
intervene  between  the  day  of  issue  and 
its  return  day.  22  Am.  &  Eng.  Ency. 
Law,  189.  The  cases  there  cited  sup- 
port the  text.  Our  statute  in  relation 
to  process  generally  (ch.  124,  Code, 
1891),  provides,  in  §  2,  that  'any  proc- 
ess shall  be  returnable,  within  ninety 
days  after  its  date,  to  the  court  on  the 
first  day  of  the  term  or  in  the  clerk's 
office  to  the  first  Monday  in  a  month 


or  to  some  rule  day.'"  Coda  v. 
Thompson,  39  W.  Va.  67,  19  S.  E.  548. 

For  the  Code  provisiona  as  to  time 
and  place  of  return,  see  the  title 
SERVICE  OF  PROCESS,  ante,  p. 
209. 

Process  made  returnable  to  a  day 
which  is  not  a  return  day  is  void. 
Kyles  V.  Ford,  2  Rand.  1;  Coda  v. 
Thompson,  39  W.  Va.  67,  19  S.  E. 
548. 

"The  act  of  1819,  before  cited,  di- 
rects that  all  process  shall  be  return- 
able either  to  the  first  day  of  the  next 
court,  or  to  some  previous  rule  day. 
The  process  in  this  case  was  not  re- 
turnable either  to  the  court,  or  to  a 
previous  rule  day;  the  rule  day  to 
which  it  was  returnable,  and  the  first 
day  of  the  court  being  the  same.  The 
consequence  is,  that  the  scire  facias 
was  merely  void."  Kyles  v.  Ford,  9 
Rand.  1. 

A  writ  returnable  at  rules  "on  the 
first  day  of  the  next  term — June,  1889," 
that  day  being  the  second  Monday  in 
June,  whereas  there  was  no  rules  until 
the  third  Monday,  is  invalid.  Code,  § 
3226.  Raub  v.  Otterback,  89  Va.  645, 
16  S.  E.  933. 

Effect  of  Making  Returnable  on  Day 
of  Issue. — In  Virginia  a  summons  to 
commence  a  suit  which  is  made  re- 
turnable on  the  day  of  issue  is  a  void 
summons,  and  all  records  based 
thereon  and  proceedings  had  are  like- 
wise void.  >Ioell  V.  Noell,  93  Va.  433, 
25  S.  E.  242. 

In  West  Virginia  a  summons  comr 
mencing  a  suit  may  issue  on,  be  re- 
turnable to,  and  be  served  on,  the  same 
first  Monday  in  a  month,  if  rule  day. 
Foley  V.  Ruley,  43  W.  Va.  613,  27  S. 
E.  268. 

Writ  Returnable  Generally  to  "Next 
Term."— In  Gas  Co.  v.  Wheeling,  7  W. 
Va.  22,  29,  it  is  said:  "The  Revised 
Code  of  Virginia  of  1819  required  that 
a  writ  of  capias  ad  respondendum 
should  be  returnable  either  to  the  first 
day  of  the  next  succeeding  term,  or  in 
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the  clerk's  office  to  some  previous  rule 
day.  1  Rev.  Code,  ch.  128,  §  70.  Under 
this  provision  it  was  held,  by  the  court 
of  appeals,  that  a  writ  returnable  gen- 
erally to  the  'next  term'  of  a  circuit 
court  after  its  date,  not  to  the  first 
day  of  the  next  term,  was  good.  Hare 
V,  Niblo,  4  Leigh  359.  We  submit  to 
the  authority  of  this  case,  and  recog- 
nize its  application  to  the  case  in 
hand." 

Effect  of  Error  in  Return  Day  on 
Commencement  of  Suit. — A  summons 
commencing  a  suit,  which  is  void  be- 
cause it  has  a  wrong  return  day,  is 
nevertheless  effective  to  bring  into 
being  a  suit  such  that  its  dismissal  by 
the  court  for  that  cause  will  give  one 
year  after  its  dismissal  for  a  new  suit, 
under  the  statute  of  limitations.  Ket- 
terman  v.  Dry  Fork  R.  Co.,  48  W.  Va. 
606,  37  S.  E.  683.  See  the  titles  AC- 
TIONS, vol.  1,  p.  132;  DISMISSAL, 
DISCONTINUANCE  AND  NON- 
SUIT, vol.  4,  p.  683;  LIMITATION 
OF  ACTIONS,  vol.  9,  p.  367. 

H.  ATTESTATION. 

1.  Definition. 

"The  attestation  of  writs  required  by 
the  constitution,  means  the  subscribing 
the  name  of  t^^e  clerk  to  the  process. 
Such  has  been  the  usage  of  the  clerks 
from  the  foundation  of  the  govern- 
ment." Pendleton  v.  Smith,  1  W.  Va. 
16,  24. 

2.  Necessity. 

Writs  Issued  by  Clerk.— In  Virginia 
writs  must  be  attested  by  the  clerks 
of  the  several  courts.  Va.  Const.,  art. 
6,  §  106.  Hickam  v.  Larkey,  6  Gratt. 
210;    Pendleton  v.  Smith,  1  W.  Va.  16. 

The  constitution  of  Virginia  of  1851 
prov'ded,  that  writs  shall  run  in  the 
name  of  the  commonwealth  of  Vir- 
ginia, and  be  attested  by  the  clerks  of 
the  several  courts.  Article  6,  §  24. 
Ambler  v.  Leach,  15  W.  Va.  677,  693. 

All  writs,  process  and  attachments, 
must  be  attested  or  signed  by  the  clerk 
of  the  court  from  which  they  emanate, 
and  not  by  his  deputy;    or  the  deputy 


must  sign  his  name  for  him.  Pendle- 
ton V.  Smith,  1  W.  Va.  16.  (Decided 
under  Va.  Const.) 

The  suing  out  of  a  writ  is  the  com- 
mencement of  an  action  at  law,  and 
this  is  ascertained  prima  facie  by  the 
attestation  of  the  clerk.  Noell  v. 
Noell,  93  Va.  433,  25  S.  E.  242. 

In  West  Virginia  there  is  no  con- 
stitutional provision  requiring  attesta- 
tion by  the  clerks  of  the  several  courts. 
Ambler  v.  Leach,  15  W.  Va.  677. 

"It  is  somewhat  remarkable,  that  not 
only  the  first  but  the  second  case  also 
decided  by  the  court  of  appeals  of 
West  Virginia  was  on  the  question  of 
the  validity  of  a  writ  irregular  on  its 
face.  The  case  was  Pendleton  v. 
Smith,  1  W.  Va.  16.  The  writ  in  that 
case  was  signed  by  a  deputy  clerk,  who 
signed  to  the  writ  his  own  name,  add- 
ing thereto  'deputy  clerk.'  The  court 
held  that  as  the  constitution  of  Vir- 
ginia, in  operation  when  this  writ  is- 
sued and  judgment  in  the  case  was 
rendered,  required  expressly  that  writs 
should  be  'attested  by  the  clerks  of 
the  several  courts,'  this  writ  was  not 
issued  in  compliance  with  the  consti- 
tution; it  ought  to  have  been  quashed 
on  motion  of  the  defendant  at  the 
proper  time,  as  it  was  fatally  defective. 
This  decision  is  in  accord  with  the  cur- 
rent of  authorities  unless  we  regard 
such  a  writ  as  altogether  valid;  and 
it  was  so  held  in  Bush  v.  Circleville, 
51  Ohio  297.  But  it  is  unimportant 
now  whether  it  should  have  been  held 
voidable,  as  the  court  held  it,  or  valid. 
Judge  Brown  in  this  case  thought  it 
valid,  but  whether  this  and  the  Ohio 
decisions  were  right  or  wrong,  such  a 
writ  would  doubtless  be  held  valid 
now,  as  our  constitution  does  not  now 
require  'writs  to  be  attested  by  the 
clerks  of  the  several  courts.'  I  concur 
with  the  general  weight  of  authority 
in  cases  of  this  character  and  the  Vir- 
ginia and  West  Virginia  decisions  are 
not  inconsistent  with  them.*'  Ambler 
V,  Leach,  15  W.  Va.  677,  695,  696. 
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SnmmoiiB  issued  by  a  justice  of  the 
peace  must  be  signed  by  such  justice. 
Colborn  v.  Booth,  41  W.  Va.  289,  23  S. 
E.  556.  See  the  title  JUSTICES  OF 
THE  PEACE,  vol.  9,  p.  78. 

V.  Baising,  Waiving  and  Curing 
Objections  to  Process,  Serv- 
ice, or  Betnm. 

A.  TIME  OF  RAISING. 

As  to  right  to  object  on  appeal  for 
the  first  time,  see  the  title  APPEAL 
AND  ERROR,  vol.  1,  p.  551. 

Defects  in  the  service  of  a  notice  of 
a  mechanic's  lien  upon  a  railroad  com- 
pany can  not  be  raised  for  the  first 
time  on  appeal.  Shenandoah  Val.  R. 
Co.  V.  Miller,  80  Va.  821. 

As  to  necessity  for  making  before 
general  appearance,  see  post,  "By  Ap- 
pearance," V,  C,  2. 

B.  MANNER  OF  RAISING. 

1.  Plea  of  Abatement. 

As  to  defects  in  summons  and  proc- 
ess, and  returns  as  grounds  for  plea 
in  abatement,  see  the  title  ABATE- 
MENT, REVIVAL  AND  SUR- 
VIVAL, vol.  1,  p.  10. 

2.  Answer. 

Where  a  bill  is  filed  against  a  party 
as  a  nonresident,  and  process  is  never 
executed  on  him  by  personal  service, 
or  order  of  publication,  he  has  a  right 
to  object  in  an  answer  to  the  non- 
execution  of  process;  and  because  the 
answer  contains  a  full  answer  to  the 
bill,  the  party  can  not  be  held  to  waive 
that  part  of  it  which  insists  that  the 
court  can  not  proceed  until  process  is 
served.  Price  v.  Pinnell,  4  W.  Va. 
296. 

"The  defendant  had  the  jight  to  ob- 
ject, as  he  did,  that  the  process  was 
not  executed  against  him.  Hickam  v. 
Larkey,  6  Gratt.  210;  Bank  v.  Bank,  3 
W.  Va.  386.  If  the  defendant,  Pinnell, 
had  appeared  to  the  action  without 
objecting  to  the  nonexecution  of  proc- 
ess against  him,  he  would  thereby 
have  placed  himself  in  the  same  situa- 
tion he  would  have  occupied  if  process 


had  been  executed  upon  him,  which 
was  the  situation  the  defendant  occu- 
pied in  the  case  of  O'Brien  v,  Stephens, 
11  Gratt.  610;  Bank  v.  Bank,  3  W.  Va. 
386,  and  authorities  there  cited.  The 
fact  that  the  answer  filed  contains  a 
full  answer  to  the  bill  can  not  be  held 
to  waive  that  part  of  the  answer  which 
insists  that  the  court  can  not  proceed 
until  process  is  servpd."  Price  v,  Pin- 
nell, 4  W.  Va.  296. 

8.    Motion  to  Quash. 

In  Genera] — If  process  be  illegally 
issued  or  executed,  the  validity  of  such 
process  or  return  may  be  raised  by  a 
motion  to  quash,  as  well  as  a  plea  in 
abatement.  Lane  v.  Bauserman,  103 
Va.  146,  48  S.  E.  857;  Norfolk,  etc., 
R.  Co.  V.  Carter,  91  Va.  587,  22  S.  E. 
517;  .Gorman  v.  Steed,  1  W.  Va.  1; 
Andrews  v,  Fitzpatrick,  89  Va.  438,  16 
S.  E.  278;  Raub  v.  Otterback,  89  Va. 
645,  16  S.  E.  933;  Garrard  v.  Henry, 
6  Rand.  110;  Pulliam  v.  Aler,  15  Gratt. 
54;    Warren  v,  Saunders,  27  Gratt.  259. 

As  to  motion  to  quash  for  defects 
in    style    of     writ,    see    ante,    "Style," 

IV,  C.  As  to  motion  to  quash  for 
error  in  date,  see  ante,  "Date,"  IV,  B. 
As  to  motion  to  quash  for  defective 
service,  see  the  title  SERVICE  OF 
PROCESS,  ante,  p.  209. 

Time  of  Making.— If  such  motion  be 
not  made  and  disposed  of  before  ap- 
pearing to  the  action,  or  before  taking 
or  assenting  to  a  continuance,  the 
party  is  held  to  have  waived  all  de- 
fects thereon.  Lane  v.  Bauserman,  103 
Va.  146,  48  S.  E.  857,  citing  Wynn  v. 
Wyatt,  11  Leigh  584;  Pulliam  v,  Aler, 
15  Gratt.  54;  Harvey  v.  Skip  with,  16 
Gratt.  410;  Petty  v,  Frick  Co.,  86  Va. 
501,  10  S.  E.  886;    New  River  Min.  Co. 

V.  Painter,  100  Va.  507,  42  S.  E.  300. 
See  post,  "Waiver,"  V,  C.    ' 

4.    Mistake  in  Service  as  Ground  f«r 
Relief  in  Equity. 

If,  by  a  mistake  of  the  sheriff,  a  writ 
be  served  on  a  wrong  person,  but  such 
person  makes  no  defense  at  law;  suf- 
fers judgment   to   gc   against  him   by 
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default;  execution  having  issued,  gives 
a  forthcoming  bond;  and,  afterwards, 
delays  the  plaintiff  by  appealing  from 
a  judgment  on  that  bond,  he  ■  is  not 
entitled  to  relief  in  equity.  Chisholm 
V.  Anthony,  2  Hen.  &  M.  13. 

Generally,  as  to  equitable  relief 
against  judgments,  see  the  titles  IN- 
JUNCTIONS, vol.  7,  p.  549;  JUDG- 
MENTS AND  DECREES,  vol.  8,  p. 
C37. 

C.    WAIVER 

1.   By  Acceptance  of  Service. 

In  GeneraL— The  effect  of  the  "ac- 
ceptance" of  the  service  of  process  is 
a  waiver  of  the  formal  service  and 
return  thereof  by  an  authorized  officer, 
and  is  sufficient  ordinarily  for  the 
cause  to  be  proceeded  with.  Marling 
V,  Robrecht,  13  W.   Va.  440. 

Must  Be  by  Person  Duly  Authorized 
or  Employed. — "Legal  service"  of  sum- 
mons against  defendant  was  accepted 
by  his  son  without  his  knowledge  or 
authority;  held,  there  was  no  legal 
service  on  defendant,  and  the  judgment 
was  void.  Finney  v,  Clark,  86  Va.  354, 
10  S.  E.  569. 

Generally,  a  practicing  attorney  may 
accept  service  of  a  writ,  or  notice  for 
his  client,  if  it  is  done  in  good  faith. 
Marling  v.  Robrecht,  13  W.  Va.  440. 
See  the  title  ATTORNEY  AND 
CLIENT,  vol.  2,  p.  150. 
S.   By  Appearance. 

It  is  a  well-established  rule  that  by 
appearing  and  pleading  to  the  action 
the  defendant  waives  all  defects  in  the 
process  and  the  service  thereof.  Har- 
vey V.  Skipwith,  16  Gratt.  410;*Mahany 
V,  Kephart,  15  W.  Va.  609. 

An  appearance  for  the  purpose  of 
taking  advantage  of  defective  execu- 
tion or  nonexecution  of  process  must 
be  a  special  appearance  for  that  pur- 
pose alone,  and  must  be  so  stated  at 
the  time  of  making  the  appearance. 
When  a  general  appearance  has  been 
entered  in  a  case,  and  pleadings  made 
up,  the  defendant  can  not  on  a  subse- 
quent day  of  the  court   be  permitted 


to  enter  a  special  appearance  for  th-.- 
purpose  of  taking  advantage  of  de- 
fective process  or  defective  or  nonexecu- 
tion thereof.  State  v,  Thacker  Coal, 
etc.,  Co.,  49  W.  Va.  140,  38  S.  E.  539. 

For  a  full  treatment  of  this  question, 
see  the  title  APPEARANCES,  vol.  1, 
p.   675. 

8.  By  Taking  or  Consenting  to  Con- 
tinuance. 

By  taking  or  consenting  to  a  con- 
tinuance the  defendant  waives  all  de- 
fects in  the  process  and  the  service 
thereof.  Harvey  v,  Skipwith,  16  Gratt. 
410. 

The  object  of  the  writ  is  to  apprise 
the  defendant  of  the  nature  of  the 
proceeding  against  him.  The  fact  of 
his  taking  or  agreeing  to  a  continu- 
ance is  evidence  of  his  having  made 
himself  a  party  to  the  record,  and  of 
his  having  recognized  the  case  as  in 
court.  It  is  too  late  for  him  afterwards 
to  say  that  he  has  not  been  regularly 
brought  into  court.  Mahany  v.  Kep- 
hart, 15  W.  Va.  609.  See  the  title 
CONTINUANCES,  vol.  3,  p.  296.  And 
see  ante,  "Motion  to  Quash,"  V,  B,  3. 

VI.  Alteration  of  Process. 

Both  in  Virginia  and  West  Virginia 
it  is  provided  by  statute  that  the  proc- 
ess to  commence  a  suit  shall  not,  after 
it  is  issued,  be  altered,  nor  any  blank 
therein  filled  up,  except  by  the  clerk. 
Va.  Code,  1904,  §  3223;  W.  Va.  Code, 
1899,  ch.  124,  §  5.  Abney  v.  Ohio  Lum- 
ber, etc.,  Co.,  45  W.  Va.  446,  32  S:  E. 
256;  Spragins  v.  West  Va.,  etc.,  R. 
Co.,  35  W.  Va.  139,  13  S.  E.  45;  White 
V.  Sydenstricker,  6  W.  Va.  46. 

"A  notice  of  motion  for  the  recovery 
of  money  is  in  the  nature  of  process, 
and  in  regard  to  it,  the  5th  section, 
ch.  124,  of  the  Code,  provides,  that  it 
shall  not,  after  it  is  issued,  be  altered, 
nor  any  blank  therein  filled  up,  except 
by  the  clerk.  No  officer  may  in  any 
manner  interfere  or  tamper  with  it.'* 
White  V.  Sydenstricker,  6  W.  Va.  4«, 
48,  49. 
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VII.  Amendment  of  Process. 

See  the  title  AMENDMENTS,  vol. 
1,  p.  355. 

Vin.  Alias  and  Fluries  Writs. 

When  Proper. — If  at  the  return  day 
of  any  process  it  be  not  returned  ex- 
ecuted, an  alias  or  other  proper  process 
may  be  issued  without  waiting  (where 
the  first  process  is  returnable  to  a 
term),  for  the  subsequent  process  to 
be  awarded  at  rules.  Va.  Code,  1904, 
§  3221;  W.  Va.  Code,  1899,  ch.  124,  §  3. 
United  States  Blowpipe  Co.  v.  Spencer, 
46  W.  Va.  590,  33  S.  E.  342;  Lambert 
V.  Ensign  Mfg.  Co.,  42  W.  Va.  813, 
26  S.  E.  431. 

Where  for  want  of  service  of  process 
judgment  is  void,  collection  of  execu- 
tion should  be  enjoined,  the  judgment 
vacated,  and  the  cause  remanded  to  be 
proceeded  in  at  law  by  an  alias  sum- 
mons properly  served.  Finney  v. 
Clark,  86  Va.  354,  10  S.  E.   569. 

Where  previous  writs  of  summons 
have  failed  for  ineffectual  service  or 
other  irregularities,  plaintiff  is  entitled 
to  an  alias  writ.  Danville,  etc.,  R.  Co. 
V,  Brown,  90  Va.  340,  18  S.  E.  278. 

"The  only  limitation  in  law  upon 
the  power  of  the  plaintiff  in  a  suit  to 
have  issued  as  many  writs  as  he  may 
deem  proper,  is  that  he  is  not  per- 
mitted to  harass  or  vex  the  defendant 
with  unnecessary  costs.  But  if,  as  in 
a  case  like  the  present,  previous  writs, 
by  reason  of  any  irregularity  in  the 
service  merely,  have  failed  to  bring  the 
defendant  into  court,  there  seems  to 
be  no  good  reason  why  he  may  not 
issue  an  alias  without  being  amendable 
to  the  charge  of  unduly  vexing  the 
defendant  with  costs."  Danville,  etc., 
R.  Co.  V,  Brown,  90  Va.  340,  18  S.  E. 
278. 

No  alias  can  be  issued  where  the 
original  has  been  returned  executed. 
Code  of  Virginia,  1860,  ch.  170,  §  3. 
Gorman  v.  Steed,  1  W.  Va.  1. 

Inherent  Power  of  Court  to  Award 
Further  Process.— A  court  has  inherent 


power,  in  addition  to  powers  specif- 
ically given  by  statute,  to  award  further 
process  to  bring  parties  before  it  to 
answer  its  judgment.  United  States 
Blowpipe  Co.  V.  Spencer,  46  W.  Va. 
590,    33    S.    E.    342. 

A  writ  which  purports  to  be  a  pluriea 
capias,  but  which  is  without  date,  and 
is  not  attested  by  the  clerk,  is  wholly 
null  and  void  as  process;  and  an  order 
based  thereon  d^'recting  a  proclamation 
to  issue,  and  all  the  subsequent  pro- 
ceedings, are  without  warrant  and  il- 
legal.   Hickam  v,  Larkey,  6  Gratt.  210. 

A  United  States  revenue  stamp  ia 
not  necessary  upon  an  alias  summons^ 
it  being  mesne  process.  Gorman  v. 
Steed,  1  W.  Va.  1. 

"On  the  return  of  the  pluries,  that 
the  defendant  is  not  found,  the  court 
instead  of  the  process  to  outlawry  for- 
merly used,  may  order  a  proclamation 
to  issue,  warning  the  defendant  to  ap- 
pear on  a  certain  day  therein  named, 
or  that  judgment  will  be  rendered 
against  him;  which  proclamation  shall 
be  published  on  three  successive  court- 
days,  at  the  door  of  the  courthouse  of 
the  county  or  corporation,  to  which 
the  last  process  was  directed,  also 
three  times  in  some  public  newspaper; 
and  if  the  defendant  fails  to  appear 
pursuant  to  such  proclamation,  the 
same  proceedings  shall  be  had,  and 
the  same  judgment  shall  be  given,  as 
in  other  cases  of  default."  1  Rev. 
Code,  ch.  128,  §  64.  Hickam  v.  Larkey, 
6  Gratt.  210. 

IX.  Process  as  Justification. 

A  sheriff  or  other  ministerial  officer 
is  protected  from  personal  responsi- 
bility in  the  execution  of  process  ema- 
nating from  a  court  or  magistrate 
having  jurisdiction  of  the  subject,  al- 
though the  judgment  of  the  court  or 
magistrate,  upon  which  the  process 
issued,  is  erroneous,  and  the  error  is 
apparent  on  the  face  of  the  proceed- 
ings. Price  V,  Holland,  1  Pat.  &  H. 
289. 
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"In  no  case  wlTere  a  sheriff  or  other 
ministerial  officer  has  acted  in  obe- 
dience to  the  mandate  of  a  court  of 
competent  authority,  having^  a  general 
jurisdiction  over  the  subject,  is  it  com- 
petent to  inquire  into  and  impeach 
the  regularity  of  the  proceedings  under 
which  the  officer  acted  by  evidence 
aliunde,  those  proceedings  appearing 
to  be  regular  and  legal  on  their  face; 
nay,  more,  if  error  or  irregularity  ap- 
peared on  the  face  of  the  proceedings, 
I  am  as  well  satisfied,  to  borrow  the 
language  of  Judge  Carr  in  Yearger  v. 
Carpenter,  8  Leigh  454,  455,  'that  the 
sheriff  or  other  officer  executing  the 
process  or  carrying  into  effect  the 
orders  of  a  court,  is  protected  from  all 
consequences  however  irregular  or 
erroneous  the  proceedings;  provided 
only  that  the  court  had  jurisdiction  of 
the  matter/"  Price  v.  Holland,  1  Pat 
&  H.  289. 

Where  the  action  is  by  the  person 
against  whom  the  process  issued,  it  is 
sufficient  for  the  officer  who  served  it 
to  prove  the  process  itself,  if  it  appears 
upon  its  face  regular  and  to  have  been 
issued  by  a  person  or  officer  having 
authority  to  do  so;  but  the  party  must 
justify  under  a  valid  judgment  Col- 
lins V.  Mann,  15  W.  Va.  171. 

"Judge  Cooley  says:  *The  process 
that  shall  protect  an  officer  must,  to 
use  the  customary  legal  expression,  be 
fa*r  on  its  face.  By  this  it  is  not 
meant  that  it  shall  appear  to  be  per- 
fectly regular,  and  in  all  respects  in 
accord  with  proper  practice,  and  after 
the  most  approved  form;  but  what  is 
intended  is,  that  it  shall  apparently  be 
process  lawfully  issued,  and  such  as 
the  officers  might  lawfully  serve.  More 
precisely,  that  process  may  be  said  to 
be  fair  on  its  face,  which  proceeds  from 
a  court,  magistrate,  or  body  having 
authority  of  law  to  issue  process  of 
that  nature,  and  which  is  legal  in  form, 
and  on  its  face  contains  nothing  to 
notify  or  fairly  apprise  the  officer  that 
it  is  issued  without  authority.  When 
such    appears    to    be    the    process,    the 


officer  is  protected  in  making  service, 
and  he  is  not  concerned  with  any  ille- 
galities that  may  exist  back  of  this.' 
Cooley  on  Torts  459,  460,  and  notes, 
citing  the  leading  authorities.  This 
rule  is  so  universally  received,  that  it 
wouid  be  supererogation  for  me  to 
give  a  review  in  this  opinion  of  the 
cases  cited  by  him."  Collins  v.  Mann, 
15  W.  Va.  171. 

"If  the  writ  be  found  to  be  a  lawful 
one,  it  next  becomes  necessary  for  the 
officer's  protection  that  he  proceed 
upon  it  according  as  the  law  directs; 
but  this  does  not  mean  that  he  shall 
obey  to  the  letter  every  direction  of 
the  law,  whether  important  or  unim- 
portant, and  whether  or  not  beneficial 
to  any  of  the  parties  concerned.  See 
Cooley  on  Torts,  461."  Collins  r. 
Mann,  15  W.  Va.  171,  181. 

"*The  protection  the  officer  receives 
from  the  apparent  validity  of  the  proc- 
ess is  personal  to  the  officer  and  those 
called  in  by  him  to  assist  in  the  serv- 
ice; that  is  to  say,  it  protects  them 
against  being  made  liable  as  trespassers 
in  obeying  its  commands.  But  if  the 
officer  has  taken  property  under  it. 
and  the  fact  that  he  acquired  a  special 
property  in  the  goods  by  the  seizure 
comes  into  question,  it  is  not  sufficient 
for  him  to  show  merely  an  apparently 
valid  writ,  but  he  must  go  further  and 
show  that  the  writ  had  lawful  au- 
thority for  its  issue.*  Cooley  on  Torts 
463."  Collins  r.  Mann,  15  W.  Va.  171, 
181.     See  the  title  TRESPASS. 

X.  Process  as  Evidence. 

B.  brought  an  action  of  trespass 
against  P.  and  others.  Before  pleas 
filed,  B.  executed  a  receipt  for  a  sum 
of  money  to  J.,  one  of  the  defendants, 
in  satisfaction  of  "all  debts,  dues  and 
demands"  to  date.  B.  also  dismissed 
the  action  as  to  three  other  defendants 
before  trial.  Defendants  pleaded  not 
guilty  and  accord  and  satisfaction  to 
J.,  who  was  alleged  in  the  plea  to  be 
a   joint    trespasser.     On    the   trial    the 
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defendant  read  the  summons  and  dec- 
laration in  evidence.  Held»  that  it 
was  not  error  to  permit  the  summons 
to  be  read  in  evidence,  for  it  was  proper 
evidence  to  show  the  existence  and 
date  of  the  suit  and  who  were  original 


parties  thereto.  Bloss  v.  Plymale,  3 
W.  Va.  393.  See  ante,  "Issuance  of 
Summons  as  Commencement  of  Suit," 
II  B.  See  also,  the  title  ACTIONS, 
vol.  1,  p.  132. 


SUNDAYS  AND  HOLIDAYS. 

I.  Sunday  as  Dies  Non  Juridicus,  1035. 
IL  Computation  of  Time,  loae. 

A.  Duration  of  Sunday,  1036. 

B.  Where  a  Prescril>ed  Period  Snda  on  Sunday,  1036. 

C.  Inclnsion  of  Sunday,  1036. 

D.  Exclusion  of  Sunday,  1036. 

III.  Sunday  Contracts,  io36. 

IV.  Running  Trains  on  Sunday,  i036. 

A.  Criminal  Liability,  1036. 

1.  Running  Trains  on  Sunday  Not  an  Indictable  Offense  in  West 

Virginia,  1036. 

2.  Indictment,  1037. 

3.  Evidence,  1037. 

4.  ProYince  of  Jury,  1037. 

5.  Constitutionality  of  Statute,  1038. 

6.  Formation  of  Jury,  1039. 

B.  CivU  UabUity,  1039. 

V.  Service  of  Process  on  4th  of  July,  i039. 
VL  Trial  by  Jury,  1039. 
VII.  Burden  of  Proof,  1039. 
VIIL  Province  of  Jury,  1039. 
IX.  Fine — Where  Recoverable,  io4o. 

CROSS  REFERENCES. 

See  the  titles  BILLS,  NOTES  AND  CHECKS,  vol.  2,  p.  401;  CONSTITU- 
TIONAL LAW,  vol.  3.  p.  140;  CONTRACTS,  vol  3,  p.  307;  ILLEGAL  CON- 
TRACTS,  vol.  7,  p.  241;  INTERSTATE  COMMERCE,  vol.  7,  p.  865;  INTOX- 
ICATING LIQUORS,  vol.  8,  p.  1;  RAILROADS,  vol.  11,  p.  532;  TIME.  And 
see  DAY,  vol.  4,  p.  225. 


L  Sunday  as  Dies  Non 
Juridicus. 

In  General — Sunday  is  dies  non  ju- 
ridicus in  judicial  proceedings.  Hill 
V.  Com.,  2  Gratt.  594. 

Service  of  Notice. — Where  service  of 
notice  is  concerned,  Sunday  being  dies 


non  juridicus  is  not  one  of  the  days  of 
the  term  of  a  court.  Michie  v.  Michie, 
17  Gratt.  109. 

Where  notice  for  the  sale  of  land 
was  required  to  be  given  for  a  certain 
number  of  days,  and  Sunday  was  in- 
cluded in  the  number  of  days,  it  was 
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held,  that  in  court  practice  Sunday  is 
not  to  be  reckoned,  Bowles  v.  Brauer, 
89  Va.  466,  16  S.  E.  356. 

Duration  of  Term  of  Court — Where 
the  duration  of  a  term  of  court  is  called 
in  question,  Sunday  is  not  to  be 
counted  as  one  of  the  days  of  the  term 
of  a  court.     Read  v.  Com.,  22  Gratt.  924. 

Entry  of  Vacation  Decree. — Entry  of 
a  vacation  decree  on  Sunday  is  a  void 
entry,  and  the  decree,  signed  by  the 
judge,  remains  as  if  it  had  not  been 
copied  into  the  order  book.  Lee  v. 
Willis,  99  Va.  16,  37  S.  E.  826. 

II.  Computation  of  Time. 

A.  DURATION  OF  SUNDAY. 

See   generally,   the   title  TIME. 

Under  §  3804  of  the  Code  of  Virginia 
Sunday  extends  from  12  o'clock  Sat- 
urday night  until  sunrise  the  succeed- 
ing Monday  morning.  Morganstern 
V.  Com.,  94  Va.  787,  26  S.  E.  402.  And 
see  generally,  the  title  INTOXICAT- 
ING LIQUORS,  vol.  8.  p.  1. 

B.  WHERE    A    PRESCRIBED    PE- 
RIOD  ENDS   ON    SUNDAY. 

When  a  statute  prescribes  a  certain 
number  of  days  within  which  an  act 
is  to  be  done,  and  says  nothing  about 
Sunday,  it  is  to  be  included,  unless  the 
last  day  falls  on  Sunday,  in  which  case 
the  act  may  generally  be  done  on  the 
succeeding  day.  Bowles  v.  Brauer,  89 
Va.  466,  16  S.  E.  356;  Swift  v.  Wood, 
103  Va.  494*  49  S.  E.  643.  See  also. 
State  V.  Beasley.  21  W.  Va.  777. 

But  if  the  act  to  be  done  may  be 
lawfully  performed  on  Sunday,  and  the 
last  day  for  its  performance  falls  on 
Sunday,  then,  in  such  a  case,  Sunday 
is  not  to  be  excluded.  Bowles  v, 
Brauer.  89  Va.  466,  16  S.  E.  356;  Swift 
V.  Wood,  103  Va.  494,  49  S.   E.  643. 

C.  INCLUSION  OF  SUNDAY. 
Where    by   warrant   dated    the    17th, 

which  is  Thursday,  a  court,  for  the 
examination  of  a  prisoner  charged  with 
felony,  was  appointed  to  be  held  on 
the  22d,  and  was  held  accordingly,  the 
court  being  thus  held  on  the  fifth  day 
after  the  date  of  the  warrant,  and  one 


of  the  intervening  days  being  Sunday; 
held,  the  warrant  and  examination  were 
sufficient.    Boyd  v.  Com.,  1  Rob.  692. 

Where  a  deed  provides  for  a  sale  to 
be  made  after  advertisement  for  "five 
days"  in  a  newspaper,  a  Sunday  be- 
tween the  first  and  last  insertion  is  to 
be  reckoned  one  of  the  five  days  pre- 
scribed— the  first  day,  but  not  the  last, 
to  be  counted.  Bowles  v.  Brauer,  8^ 
Va.  466,  16  S.  E.  356. 
D.  EXCLUSION  OF  SUNDAY. 

When  the  statute,  Va.  Code,  ch.  16, 
§  17,  p.  115,  cl.  8  (Va.  Code,  1904,  §  5, 
cl.  9),  speaks  of  a  numbered  day  of  a 
term,  there  is  not  even  an  apparent 
conflict,  and  there  can  be  but  little 
difficulty  in  so  construing  the  statute 
as  to  exclude  Sunday  in  the  computa- 
tion. The  difficulty  is  still  less  in  so 
construing  a  notice.  Michie  vl  Michie, 
17  Gratt.  109. 

m.  Sunday  Contracts. 

See  generally,  the  title  ILLEGAL 
CONTRACTS,  vol.  7,  p.  241. 

The  mere  making  of  a  contract  on 
Sunday  is  not  prohibited  by  the  stat- 
ute of  West  Virginia,  because  the 
making  generally  of  contracts  without 
reference  to  particular  transactions  is 
not  a  trade  or  calling  within  the  mean- 
ing of  the  statute.  Raines  v,  Watson, 
2  W.  Va.  371,  402. 

Where  a  covenant  was  executed, 
signed,  sealed,  and  delivered  on  Sun- 
day, in  consideration  of  a  release  and 
discharge,  held,  that  this  was  not  such 
a  matter  or  thing  as  that  prohibited 
by  the  statute  which  prohibits  the  la- 
boring at  one*s  trade  or  calling  on 
Sunday.  Raines  v.  Watson,  2  W.  Va. 
371.  And  see  generally,  the  title 
SEALS  AND  SEALED  INSTRU- 
MENTS, vol.  12,  p.  108. 

IV.  Bnnning  Trains  on  Sunday. 

A.    CRIMINAL  LIABILITY. 
1.    Running  Trains  on  Sunday  Not  an 
Indictable    Offense   in    West    Vir- 
ginia. 
Under  §§  16,  17,  ch.  149,  Code,  1887, 
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prohibiting  laboring,  etc.,  on  Sunday, 
no  indictment  can  be  sustained  against 
a  railroad  company  for  running  trains 
on  Sunday.  There  is  no  law  to  sustain 
5uch  indictment.  State  v.  Norfolk,  etc., 
R.  Co.,  33  W.  Va.  440,  10  S.  E.  813. 

2.  Indictment. 

Necessary  Allegations. — In  an  indict- 
ment under  W.  Va.  Code,  1868,  against 
a  railroad  company  for  being  found 
laboring  at  its  trade  and  calling  on  a 
certain  Sabbath  day,  it  is  proper  and 
necessary  to  allege,  that  such  labor 
was  not  in  household  work  or  other 
work  of  necessity  or  charity;  but  it  is 
not  necessary  to  allege  that  the  defend- 
ant did  not  conscientiously  believe  that 
the  seventh  day  of  the  week  ought  to 
be  observed  as  the  Sabbath,  or  that  it 
did  not  refrain  from  all  secular  labor 
on  that  day,  or  that  the  labor  wa^  not 
done  in  the  transportation  of  the  mail, 
or  of  passengers  or  their  baggage. 
State  V.  Baltimore,  etc.,  R.  Co.,  15  W. 
Va.  362. 

3.  Evidence. 

See  generally,  the  title  EVIDENCE, 
vol.   5,  p.  295. 

Burden  of  Proof. — The  burden  of 
proof  is  on  the  state  to  satisfy  the  jury 
that  the  locomotive  and  train  of  cars 
were  not  run  as  a  work  of  necessity 
or  charity.  State  v.  Railroad  Co.,  24 
W.  Va.  783,  49  Am.  Rep.  290. 

Assent  of  Railroad  to  Sabbath  Break- 
ing Must  Be  Shown. — An  indictment 
under  W.  Va.  Code,  1868,  against  a 
railroad  company  for  being  found  la- 
boring at  its  trade  and  calling  on  a 
certain  Sabbath  day  is  not  sufficiently 
sustained  by  proving  that  a  part  of  a 
load  of  coal  was  transported  over  the 
railroad  on  the  day  named  in  the  in- 
dictment; but  the  assent  of  the  corpo- 
ration to  this  "Sabbath  breaking"  must 
be  shown  by  proving  that  such  "Sab- 
bath breaking"  was  habitual,  or  by 
other  satisfactory  evidence;  and  such 
assent  can  not  be  inferred  from  a  single 
breach  of  the  Sabbath  by  the  au- 
thorized agents  of  the  company  while 


acting  within  the  scope  of  their  em- 
ployment. State  V.  Baltimore,  etc., 
R.  Co.,  15  W.  Va.  362,  36  Am.  Rep.  803. 

But  if  on  the  trial  of  such  an  in- 
dictment the  defendant  proves  that  by 
a  general  order  it  had  directed  its 
agent  and  employees  not  to  ship  any- 
thing except  live  stock  and  perishable 
freight  on  the  Sabbath  day,  the  jury 
may  nevertheless  find  the  defendant 
guilty,  if  by  proof  of  the  habitual  run- 
ning of  freight  trains  about  the  time 
the  offense  was  committed,  or  from 
other  satisfactory  evidence,  the  jury 
are  satisfied  that  the  running  of  such 
trains  in  violation  of  such  general  or- 
der met  the  assent  of  the  corporation. 
State  V.  Baltimore,  etc.,  R.  Co.,  16  W. 
Va.  362,  36  Am.  Rep.  803. 

Day  Alleged  Need  Not  Be  Proved. 
— It  is  not  necessary,  to  sustain  the  in- 
dictment, to  prove  that  the  acts  charged 
were  done  on  the  particular  day  named 
in  the  indictment;  it  is  sufficient  to 
prove  that  the  defendant  labored  in  its 
trade  or  calling  as  alleged  in  the  in- 
dictment on  a  Sabbath  day  within  one 
year  before  the  finding  of  the  indict- 
ment against  it,  and  that  such  labor 
was  not  in  household  or  other  house 
work  of  necessity  or  charity,  unless  it 
appears  that  the  defendant  is  within 
one  of  the  exceptions  of  the  17th  sec- 
tion of  ch.  149  of  the  Code  of  tUis 
state.  State  v.  Baltimore,  etc.,  R.  Co., 
15  W.  Va.  362,  36  Am.  Rep.  803. 

What  May  Be  Inferred. — And  it  is 
not  necessary  in  such  a  case  to  prove 
by  positive  affirmative  evidence  that 
the  cars  run  over  the  track  of  the  de- 
fendant, belonged  to,  or  were  under  the 
control  of,  the  defendant;  this  may  be 
legitimately  inferred  from  that  being 
run  over  the  railroad  of  the  defendant. 
State  V.  Baltimore,  etc.,  R.  Co.,  15  W. 
Va.  362,  36  Am.  Rep.  803. 

4.   Province  of  Jury. 

Work  of  Necessity  or  Charity.— See 
generally,  the  title  INSTRUCTIONS. 
vol.  7,  p.  701. 

It  would  be  improper  for  the  court 
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in  any  case  to  tell  the  jury  what  facts 
they  could  or  could  not  infer  from 
other  facts,  nor  could  the  court  prop- 
erly tell  the  jury,  whether  they  could 
or  could  not  draw  an  inference  that 
the  work  was  not  a  work  of  necessity 
or  charity  from  certain  facts.  State 
V.  Railroad  Co.,  24  W.  Va.  783. 

Question  of  Law  or  Fact— On  the 
trial  of  an  indictment  under  this  act 
(W.  Va.  Code,  §§  16,  17,  ch.  149), 
against  a  railroad  company,  the  court 
below  did  not  err  in  refusing  to  permit 
the  following,  question  to  be  pro- 
pounded by  the  defendant  to  a  dis- 
patcher of  trains  of  the  defendant: 
"Did  the  defendant  run  out  any  train 
from  Piedmont  east  in  the  month  of 
April,  1873,  or  about  that  time  except 
such  as  were  necessary?"  as  this  ques- 
tion would  have  called  upon  the  dis- 
patcher to  decide,  as  a  question  of  law, 
what  trains  it  was  necessary  to  run  on 
Sunday,  instead  of  leaving  that  ques- 
tion to  the  jury.  State  v.  Railroad,  24 
W.  Va.  783. 
5.  Constitutionality  of  Statute. 

See  generally,  the  titles  CONSTITU- 
TIONAL LAW,  vol.  3,  p.  140;  INTER- 
STATE COMMERCE,  vol.  7,  p.  872. 

Rule  in  West  Virginia.— It  (the  stat- 
ute of  West  Virginia  prohibiting  work 
on  Sunday,  §§  16,  17,  ch.  149,  W.  Va. 
Code)  was  intended  for  and  was  only 
an  internal  police  law,  and  though  it 
may  have  some  incidental  effect  upon 
the  interstate  commerce  carried  on  by 
the  railroad  company,  that  fact,  ac- 
cording to  all  the  authorities,  does  not 
make  such  a  law  unconstitutional  as 
regulating  interstate  commerce,  for  it 
does  not  regulate  it  in  the  constitu- 
tional sense  of  this  word.  State  v. 
Railroad  Co.,  24  W.  Va.  783.  But  see 
ante,  "Running  Trains  on  Sunday  Not 
an  Indictable  Offense  in  West  Vir- 
ginia," IV,  A,  1. 

Sections  16  and  17  of  chapter  149  of 
the  Code  of  West  Virginia,  which  pro- 
vide for  fining  any  person  who  labors 
in  his  calling  on  the  Sabbath  day  or 


employs  his  servants  in  so  doing  ex- 
cept in  works  of  necessity  or  charity^ 
and  providing  that  there  shall  be  ex- 
cepted from  the  operation  of  this  law 
the  transportation  on  Sunday  of  the 
mail  or  of  passengers  and  their  bag- 
gage, when  applied  to  a  railroad  com- 
pany transporting  coal  or  freight 
through  this  state  or  from  this  state 
to  Maryland  on  Sunday,  is  not  to  be 
regarded  as  an  act,  which  regulates 
commerce  among  the  several  states^ 
though  it  may  incidentally  have  an  ef- 
fw*-t  on  such  interstate  commerce.  It 
must  be  regarded  as  purely  a  law  in 
reference  to  the  internal  policy  of  this 
state;  and  therefore  it  does  not  violate 
clause  3  of  §  8  of  article  1  of  the  con- 
stitution of  the  United  States,  which 
confers  on  congress  the  power  to  reg- 
ulate commerce  among  the  several 
states.  Such  law  may  therefore  be  en- 
forced against  a  railroad  company  en- 
gaged in  such  interstate  commerce. 
State  V,  Railroad  Co.,  24  W.  Va.  783. 

Present  Rule  in  Virginia.  —  Empty 
coal  cars,  which  have  been  used  exclu- 
sively to  transport  coal  from  one  state 
to  another,  and  which  are  intended  to 
be  so  used  again,  are  not,  while  being 
returned  from  one  point  in  this  state 
to  another,  engaged  in  transporting  ar- 
ticles of  intersta>te  commerce,  though 
en  route  to  the  coal  fields  outside  of 
this  state;  and  the  transportation  of 
such  cars  is,  therefore,  controlled  ex- 
clusively by  the  laws  of  this  state. 
Such  transportation  on  Sunday  is  for- 
bidden by  §  3801  of  the  Code.  Nor- 
folk, etc.,  R.  Co.  V.  Com.,  93  Va,  749, 
24  S.   E.  837,  57  Am.  St.  Rep.  827. 

Former  Rule  in  Virginia. — Statutes 
forbidding  interstate  freight  trains  to 
run  on  a  Sunday  are  by  their  neces- 
sary operation,  whatever  their  pro- 
fessed object,  a  regulation  of  or  an 
obstruction  to  interstate  commerce. 
Norfolk,  etc.,  R.  Co.  v.  Com.,  88  Va. 
95,  13  S.  E.  340,  overruled  in  Norfolk, 
etc.,  R.  Co.  V,  Com.,  93  Va.  749.  34 
S.  E.  837. 
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Code,  1887,  §  3891,  as  to  Sunday 
trains,  is  inconsistent  with  United 
•  States  constitution,  art.  1,  §  8,  giving 
congress  power  to  regulate  interstate 
commerce,  and  void  as  to  trains  run- 
ning between  different  states.  Norfolk, 
etc.,  R.  Co.  V.  Com.,  88  Va.  95,  13  S. 
E.  340,  overruled  in  Norfolk,  etc.,  R- 
Co.  V,  Com.,  93  Va.  749,  24  S.  E.  837. 

6.   Formation  of  Jury. 

The  jury  for  the  trial  of '  a  case  un- 
der §§  16  and  17  of  chapter  149  of  Code 
of  West  Virginia,  regarding  violation 
of  the  Sabbath,  should  be  formed  in 
the  manner  in  which  juries  in  civil 
suits  are  formed  under  our  statute. 
State  V,  Baltimore,  etc,  R.  Co.,  15  W. 
Va.  362,  36  Am.  Rep.  803.  See  the 
title  JURY,  vol.  9,  p.  7. 

B.  CIVIL  LIABILITY. 

Declaration  Must  Negative  Excep- 
tion in  Statute. — In  an  action  of  tort 
founded  on  the  negligence  of  the  de- 
fendant, where  the  ground  of  liability 
charged  is  that  an  injury  was  inflicted 
by  a  train  run  on  Sunday,  the  declara- 
tion is  bad  on  demurrer  if  it  does  not 
aver  that  the  train  was  not  one  of  those 
permitted  by  law  to  be  run  on  Sunday, 
as  the  statute  contains  several  excep- 
tions. Hortenstine  v.  Virginia-Caro- 
lina R.  Co.,  102  Va.  914,  47  S.  E. 
996. 

Allegation  and  Proof  Must  Be  Same 
as  if  Statute  Not  Enacted. — A  party 
suing  for  an  injury  arising  from  an 
act  of  a  defendant,  in  violation  of  a 
statute  (prohibiting  the  running  of 
trains  on  Sunday),  claiming  damages, 
and  not  merely  the  penalty  prescribed 
J)y  the  act,  must  allege  and  prove  the 
same  facts  as  if  the  statute  had  not 
been  enacted.  Section  2900  of  the  Code 
was  merely  intended  to  preserve  ex- 
isting causes  of  action,  and  to  prevent 
a  defendant  from  setting  up  the  pay- 
ment of  a  statutory  penalty  in  bar 
thereof.  Hortenstine  v.  Virginia-Caro- 
lina R.  Co.,  102  Va.  914,  47  S.  E. 
996. 


V.  Service  of  Process  on  4th  of 
July. 

The  service  of  process  on  the  4th  of 
July  is  not  inhibited  by  the  laws  of 
West  Vii-ginia.  Horn  v.  Perry,  11  W. 
Va.  694. 

VI.  Trial  by  Jury. 

See  generally,  the  title  JURY,  vol.  9, 
p.  1. 

Where  defendant  is  convicted  of  un- 
lawfully carrying  on  his  business  as  a 
retail  merchant,  on  the  Sabbath  day, 
the  constitutional  right  to  trial  by  jury 
does  not  extend  to  such  an  offense. 
Ex  parte  Marx,  86  Va.  40,  9  S.  E.  475. 

VII.  Burden  of  Proof. 

See  generally,  the  title  PRESUMP- 
TIONS AND  BURDEN  OF  PROOF, 
vol.    11,   p.   315. 

On  the  trial  of  an  indictment  under 
§  16,  ch.  149,  W.  Va.  Code,  it  was 
error  for  the  court  to  refuse  to  instruct 
the  jury  that  the  burden  of  proof  was 
on  the  state  to  satisfy  the  jury  that 
the  labor  was  not  in  household  work 
or  other  work  of  necessity  or  charity. 
State  V.  McBee,  52  W.  Va.  257,  43  S, 
E.  121,  60  L.  R.  A.  638. 

VIII.  *  Province  of  Jury. 

Work  of  Necessity.— See  generally, 
the  title  JURY,  vol.  9,  p.  1. 

It  is  the  province  of  the  jury,  under 
all  the  facts  and  circumstances  of  the 
case,  to  determine,  on  the  trial  of  a 
person  for  a  violation  of  the  Sunday 
statute,  whether  the  work  charged  to 
have  been  done  on  Sunday  was  or  was 
not  a  work  of  "necessity;"  and  when 
the  jury  has  found  it  was  not,  the  ap- 
pellate court  will  not  disturb  the  ver- 
dict, unless  the  facts  proven  do  not 
warrant  such  finding.  State  v.  Knight, 
29  W.  Va.  340,  1  S.  E.  569. 

If  upon  the  trial  of  an  indictment  un- 
der §  316,  ch.  149,  W.  Va.  Code,  it 
shall  be  made  to  appear  to  the  satis- 
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faction  of  the  jury  that  material  per- 
manent loss  and  injury  would  come  to 
the  owner  of  an  oil  well  by  reason  of 
not  pumping  it  on  Sunday,  such  pump- 
ing would  be  deemed  a  work  of  neces- 
sity under  the  statute.  State  v.  Mc- 
Bec,   52  W.   Va.  257,   43   S.   E.   121. 

IX.  Fine— Where  Recoverable. 

See  generally,  the  title  FINES  AND 


COSTS  IN  CRIMINAL  CASES,  vol. 
6,  p.  40. 

Where  the  defendant  was  convicted' 
of  unlawfully  carrying  on  his  business 
as  a  retail  merchant,  on  the  Sabbath 
day,  the  fine  prescribed  for  violating 
the  Sabbath  is  recoverable  before  a 
justice  and  by  a  civil  warrant.  Code, 
§§  3799,  2939,  and  717,  Va.  Code.  Ex 
parte  Marx,  86  Va.  40,  9  S.  E.  475. 


SUPERINTENDENT.— In  Daniel  v,  Chesapeake,  etc.,  R.  Co.,  36  W.  Va. 
397,  15  S.  E.  162,  168,  it  is  said:  "A  superintendent  is  defined  in  the  English 
act  as  a  person  whose  sole  or  principal  duty  is  that  of  superintendence,  and 
who  is  ordinarily  not  engaged  in  manual  labor.  See  McKinney,  Pel.  Serv.,  p. 
226.  It  is  what  we  may  call  the  'commanding  (superior)  servant' "  See  gener- 
ally, the  title  FELLOW  SERVANTS,  vol.  6,  p.  l. 

SUPERNUMERARY.— In  Com.  v.  Lilly,  1  Leigh  525,  529,  it  is  said:  "What 
is  a  supernumerary?  He  is  just  as  much  an  officer  as  any  other;  but  his  bat- 
talion or  corps  has  been  reduced  or  disbanded,  or  so  arranged  in  some  way,  a^ 
to  leave  him,  for  the  present,  no  command;  and  the  state,  to  save  the  expense 
of  full  pay  and  subsistence,  discharges  him  from  actual  service.  This  is  no 
reproach  to  the  officer,  and  does  not  in  the  slightest  degree  affect  his  standing; 
he  is  supernumerary  to-day,  because  it  suited  the  purposes,  or  was  compelled 
by  the  necessities  of  the  state;  to-morrow  she  calls  him  to  the  camp,  and  he 
is  an  officer  in  actual  service." 

Supersedeas. 

See  the  title  APPEAL  AND  ERROR,  vol.  1,  pp.  433,  527. 

Supervisors. 

Sec  the  title  COUNTIES,  vol.  3,  p.  667. 

Supplemental  Bill. 

See  the  titles  AMENDMENTS,  vol.  1,  p.  316;  EQUITY,  voL  5,  p.  12S. 

Supplemental  Pleadings. 

See  the  titles  AMENDMENTS,  vol  1,  p.  338;  BILL  OF  REVIEW,  vol.  8, 
p.  383;  EQUITY,  vol.  5,  p.  131;  MECHANICS'  LIENS,  vol.  9,  p.  780. 

SUPPLEMENTAL  REPORT.— See  ADDENDUM,  vol  1,  p.  161.  And  see 
The  title  REFERENCE,  vol.  11,  p.  707. 

Supplementary  Proceedings. 

See  the  title  EXECUTIONS,  vol.  5,  p.  467. 

Supplies. 

Sec  the  title  LIENS,  vol.  »,  p.  332. 

SUPPORT. — Support  held  to  include  education.  See  Whelan  v,  Reilly,  3 
W.  Va.  597,  610. 


SUPPORT  AND  maintenance:. 

CROSS  REFERENCES. 

Sec  the  titles  CONTRACTvS,  vol.  3,  pp.  369,  370,  371;  DEEDS,  vol.  4, 
pp.  389,  393,  394,  438,  441;  EXECUTORS  AND  ADMINISTRATORS,  vol.  5, 
p.  639;  FRAUDS,  STATUTE  OF,  vol.  6,  p.  528;  FRAUDULENT  AND  VOL- 
UNTARY CONVEYANCES,  vol.  6.  pp.  569,  576;  GUARDIAN  AND  WARD, 
vol.  6,  pp.  810,  819,  820,  «45;  IMPLIED  CONTRACTS,  vol.  7.  pp.  306,  307; 
MARSHALING  AvSSETS  AND  SECURITIES,  vol.  9,  p.  650;  PARENT 
AND  CHILD,  vol.  10,  p.  638;  PENALTIES  AND  FORFEITURES,  vol.  13, 
p.  164;  RESCISSION,  CANCELLATION  AND  REFORMATION,  vol.  11, 
p.  878;  RESTRAINT  ON  ALIENATION,  vol.  11,  p.  940;  SPENDTHRIFTS 
AND  SPENDTHRIFT  TRUSTS,  ante,  p.  711;  TRUSTS  AND  TRUSTEES; 
WILLS. 

As  to  the  support  of  an  insane  person  by  his  committee,  see  the  titles 
INSANITY,  vol.  7,  p.  691;  SUBROGATION,  ante,  p.  960. 

John  M.  R.  sold  to  Aaron,  Alpha  |  support  her  according  to  their  said 
and  William  R.,  his  sons,  all  of  his  contract.  The  defendants  claimed 
real  and  personal  estate  upon  the  fol-  first,  that  equity  had  no  jurisdiction, 
lowing  conditions,  to  v^it:  For  the  and  second,  that  the  true  construction 
payment  of  $1,500  to  their  three  sis-  of  said  contract  released  them  from 
ters,  as  set  forth  in  deeds  of  convey-  the  support  of  said  Catharine  after  the 
ance  executed  to  said  sons  by  him  and  |  death  of  said  John  M.  R.  and  Eliza- 
Elizabeth,  his  wife,  for  the  maintenance  beth,  his  wife.  It  was  held,  1.  Eciuity 
and  support  of  the  said  John  M.  R.  had  jurisd'ction.  2.  The  contract  re- 
and  Elizabeth,  his  wife,  and  the  sisters  quired  the  sons  to  support  said  Catha- 
of  the  said  three  sons  until  the  sisters  '  rine  "until  she  got  married,"  and 
got  married.  After  the  death  of  John  therefore  they  were  not  released  there- 
M.  R.  and  Elizabeth,  his  wife,  Catha-  I  from  by  the  death  of  said  John  M.  R, 
rine,  one  of  the  sisters,  who  was  still  |  and  Elizabeth,  his  wife.  Ralphsnyder 
unmarried,  filed  her  bill  in  equity  to  re-  .  v.  Ralphsnyder,  17  W.  Va.  28. 
quire   the   said   sons   (her  brothers)    to 

Suppressio  Veri. 

See  the  title  FRAUD  AND  DECEIT,  vol.  6,  p.  448. 

SUPREME  COURT.— In  Koonce  v.  Doolittle,  48  W.  Va.  592,  37  S.  E.  614, 
645,  it  is  said:  "The  errors  of  this  court,  in  absence  of  a  federal  question, 
are  beyond  the  pale  of  correction  by  any  human  tribunal,  as  the  title  of  this 
court  indicates,  being  the  supreme  court  of  appeals;  the  word  supreme  mean- 
ing 'highest'  in  the  sense  of  final  or  last  resort.  Here  all  litigation  must  end, 
and,  when  this  court  has  once  finally  determined  a  question,  it  has  no  power 
to  reopen  it.  Its  powers  are  exhausted,  and  its  adjudication,  however,  erro- 
neous, must  stand,  and  be  carried  into  effect  by  the  circuit  court."  See  also, 
the  titles  APPEAL  AND  ERROR,  vol.  1,  p.  418;  COURTS,  vol.  2,  p.  713; 
FORMER  ADJUDICATION  OR  RES  ADJUDICATA.  vol.  6,  p.  261;  STARE 
DECISIS,  vol.  2,  p.  719 

SurcKarf^in^  and  Falsifying. 

See  the  title  ACCOUNTS  AND  ACCOUNTING,  vol.  1,  p.  87. 

Sureties. 

See  the  title  SURETYSHIP,  and  the  references  given. 
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